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Abstract: Assistance to the elderly in their homes has traditionally been provided by the Swedish municipalities. 
Since the early 1990s, however, an increasing fraction of the assistance services have been procured from private 
providers. In 2009 new legislation was enacted that allowed the municipalities to organize consumer-choice (or 
voucher) systems, i.a. for elderly care. Under the new rules, licensed private providers compete with the 
municipalities’ in-house provision for customers. In 2013 private firms accounted for about a fifth of all provision. 

We study how private provision and the introduction of a consumer-choice system influences quality, as perceived 
by the elderly. We use a national survey with responses from approximately 50 000 elderly, in which the 
respondents were asked to grade overall quality of the home-assistance service, as well as quality in particular 
dimensions, such as “ability to influence” and “opportunities for out-door activities”. 

We study the effect of the introduction of a choice system with a difference-in-differences approach, using data at 
the municipal level. We find evidence that choice systems increase perceived user satisfaction. 
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Introduction�
�

�

The�Swedish�market�for�elder�care�and�the�legislative�framework�
Since 1992 the Swedish municipalities are exclusively responsible for elder care, except medical 

care involving physicians, for which counties are responsible. Close to 100,000 persons live 

permanently in elder care units (or nursing homes), while more than 150,000 receive assistance 

in their homes. The total cost of elder care was approximately SEK 90 billion in 2012, or close to 

3 percent of GDP.1 Income-dependent fees cover on averages 4 percent of the cost, with the 

municipalities paying the rest.  

Until the 1990s, elder care was produced almost exclusively within the public sector. In 1989, 

however, this de facto exclusivity was challenged by Nacka, a suburb to Stockholm. A court 

ruling established that the municipality had the right to outsource elder care to private providers.2 

In the early 1990s, Nacka and other suburbs to Stockholm introduced user-choice (or voucher) 

systems. Several municipalities followed their lead, although the legal status of these systems 

remained unclear until January, 2009, with the introduction of the Act of Free Choice System.  

At the end of 2006, before the new legislation was introduced, 27 municipalities had introduced 

a choice system. Since 2009 the number of choice systems has increased rapidly, reaching 147, 

more than 50 percent of all municipalities, by October 2013. In 2012 around 20 percent of all 

elderly that received home help did so from a private provider. (Bergman and Jordahl, 2014.) 

Figure 1 shows how the introduction dates are distributed over time. 

  

������������������������������������������������������������
1 NBHW, 2009. 
2�Jordahl och Öhrvall, 2013�
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Figure 1. Introduction dates of user-choice system for home care, number of municipalities 

 

While choice systems dominate the home-care segment, procurement has been the dominant 

form of outsourcing of nursing-home care. In addition to the court decision mentioned above, a 

key step in this process was the introduction, in 1994, of a procurement act that conformed to the 

EU’s public procurement directives.  

Relatively large firms, often owned by private-equity firms, dominate the private segment of the 

nursing-home market; private providers have a market share of around 20 percent also in this 

segment. In the market for home care, small firms, even proprietorships, are much more 

successful, in particular after the introduction of choice systems. In 2013 there were 618 firms 

that provided home care within a municipal choice system; of those 443 were active in one 

municipality only. Stockholm, the largest city, had around 150 active firms while small rural 

municipalities tended to have two or three active firms. (SOU 2014:2.) However, not all private 

provision takes this form; some municipalities still procure home-care services. The municipality 

may also procure home care for those users that decline from making a choice.  

 

Data�collection�and�descriptive�statistics�
Since 2008 the NBWH has asked users and their relatives how satisfied they are, overall, with 

the quality of the service provided in home care for elderly (and with care provided in nursing 
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homes), as well as their views on particular aspects of the care they receive. During the first 

years, the respondents were asked to give replies on a scale from 1 to 10. By multiplying the 

average response with 10, a customer satisfaction index (CSI) ranging from 10 to 100 was 

generated. This data is available on the municipality level only, not for individual nursing homes.�

Similar studies were made four times, up until 2011. 

About half of those that received elder care were surveyed and the response rate was around 60 

percent. The first survey was undertaken between August and October 2008 and published in 

2009.3 Beside their overall view, the respondents were asked about the quality of the information 

they received, the staff’s attitude, user influence, to what extent they felt safe, if they were 

satisfied with the extent of care, the food quality, the cleaning and hygiene, the provision of 

health-care services, social interaction and activities and, finally, about the standard of the room 

and the facility.  

In 2012 the survey was modified. Most importantly, the respondents were now asked to give 

their replies on a, in most instances, five-graded scale. For example, if they were “very satisfied”, 

“satisfied”, etc. The key measure used by the NBHW to summarize the new version of the 

survey is the sum of the share of the respondents that answered in the two most positive 

categories. A comparison of the two measures, for 2011 and 2012, is made in Figure 2. 

  

������������������������������������������������������������
3 NBHW (2009). 
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Figure 2. Overall satisfaction with home care in 2011 and 2012, per municipality 

 

Comment: Different measures of satisfaction were used in the two years. 

Another change was that all elderly that receive assistance are now surveyed; furthermore, since 

2013, results are also reported at the level of individual institutions (for nursing homes) and by 

provider (for home care), given that there are at least 30 responses. In large municipalities, 

answers are further subdivided also by district if there are enough responses. 

 

Analysis�
We can compare three categories of municipalities: those that had introduced a choice system 
already in 2007, those that introduced a choice system between 2007 and October 2013, and 
those that had not introduced such a system by October 2013. There are 27, 120 and 146 those 
categories, respectively.4  

A complication is the change of method in the 2012 survey, in combination with the fact that 
many of the choice systems were introduced between 2011 and 2013. In March 2010, there were 
45 choice systems, in October the same year the number had increased to 68, in April the 

������������������������������������������������������������
4�Three�of�the�municipalities�that�had�a�choice�system�in�2006�are�reported�as�not�having�a�choice�system�in�2013.�
These�municipalities�were�excluded�from�the�analysis.�Another�data�set�suggests�that�123�municipalities�
introduced�a�userͲchoice�system�during�the�four�years�2009Ͳ2012.�
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following year there were 87 systems, in October 2011 there were 94 and in October, 2013, there 
were 147 such systems.5 

To overcome this problem, we compare the rank of the municipalities. Figure 3 shows the 
average rank for the three categories of municipalities mentioned above. The municipality with 
the most satisfied users has rank 1; hence a falling average rank indicates an improvement.6 

 

Figure 3. Average ranks of municipalities with and without a choice system and for 
municipalities that introduced a choice system, 2008 and 2013. 

 

It is immediately apparent that those municipalities that had a choice system already in 2006 
perform worse than average and, furthermore, that their average performance has decreased in 
relative terms. The municipalities that still have not introduced a choice system have seen their 
performance deteriorate somewhat, while the municipalities that introduced a choice system 
between 2007 and 2013 have improved their ranking. 

[The differences between those that introduced a system during the period of observation and 
those that have not introduced a system are not statistically significant, when just looking at the 
raw numbers. Due to the relatively small number, the differences to those that always had a 
system are probably not significant either. However, we may find significance if these effects are 
������������������������������������������������������������
5�Statskontoret,�2012;�Bergman�and�Jordahl,�2014.�
6�The ranks are taken from the reports Öppna jämförelser - vård och omsorg om äldre 2009 and 2013, respectively. 
The reports are published jointly by SKL and the NBHW. Since two municipalities that have the same values are 
given the same rank and since the number of draws will differ between the years, the average rank values will not be 
the same for both years. To correct for this effect, the change of the average rank has been subtracted from the 2013 
values in the graph. 
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estimated in a real panel-data fixed-effect model. For example, the long time span between the 
two dates introduces more noise than necessary; using precise dates for the introduction of the 
systems will likely increase precision.] 

Conclusions�
Text …  
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ABSTRACT: After the Great East Japan Earthquake on 11th March 2011, various types of public 
procurement and administrative activities suddenly became necessary. One of the major categories is 
reconstruction works of infrastructures. In order to implement such procurement, shortage of engineering 
officers including those who conduct procurement-related roles and public servants in general has been a 
very significant problem. Number of newly employed permanent public servants in the tsunami-stricken 
areas were quite limited compared to the huge increase of procurement and administrative demand for 
reconstruction. Taking these situations into account, this paper analyses how Japanese municipal, 
prefectural and national governments struggled to overcome such a human capacity constraint. As a result 
of entire analysis, importance of receiving dispatched officers from different governments within Japan is 
revealed. At the same time, some challenges and remaining problems are made clear. 

 
INTRODUCTION 

The Great East Japan Earthquake on 11th March 2011 damaged heavily people, society, infrastructure and 
land of the Pacific costal area in Tohoku region. However, many survived people there have been strongly 
and patiently tackling on their own lives and also contributing to alleviate family, neighbour, social and 
local problems in each community, town and city by receiving encouragement, sympathy, helps and 
understandings from the Tohoku region, other regions in Japan and even other countries all over the world. 

It is a firm political, social and national will that Japanese government and people unite and assist for the 
recovery and reconstruction of Tohoku damaged areas and people as much as they can. Actually, huge 
amount of budget has already been allocated and spent and is going to be spent more from now on too. 

Despite that, there are various legal, social and practical problems to accelerate such recovery and 
reconstruction efforts. For example, to identify and fix land owners is a big difficulty especially in tsunami-
stricken areas. Also, for example, to get consensus about where the new town and community shall be 
constructed is another problem. Especially in the coastal community, if new community is established in 
same location, though risk of future tsunami damage is high, it is convenient for fisheries and other 

                                                             
* Toru Sakane, Ph. D., is an Associate Professor, Faculty of Law, Hosei University. His main teaching and research 
interests are in international public procurement, international public policy, international and domestic public 
administration, administrative budgetary studies of the United Nations System, and also public procurement of Japan. 
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vocational and social activities. Therefore, to relocate community and new town on inland hillside is not 
an easy choice realistically. 

Among many problems, the administrative capacity matter is one of the most important and difficult 
problem. The tsunami and earthquake suddenly created lots of huge amount of necessary administrative 
works. One of the major categories is reconstruction works of infrastructures because the tsunami and 
earthquake destroyed infrastructures heavily. To implement procurement for infrastructure has many 
obstacles but one of them is the shortage of public servants especially in the area of civil engineering 
including procurement-related officers. Number of newly employed permanent public servants including 
procurement-related officers in the tsunami-stricken areas was quite limited compared to the huge increase 
of administrative and procurement demand for reconstruction. Therefore, how administration in Japan is 
tackling on this administrative capacity matter including civil engineering procurement capacity? This 
paper analyses and answers this research question mainly by referring to official documents and also 
information collected from administration. 

On the former IPPC (International Public Procurement Conference), i.e. on IPPC 2012, public procurement 
after the Great East Japan Earthquake has been presented as ! A Sustainable Public Procurement System 
for Large-scale Natural Disasters: the Case of the Temporary Housing Program after the East Japan 
Earthquake" . In that presentation paper, in-depth analysis about procurement of temporary housing was 
conducted and to maintain time-consistency on policy was pointed out (Tanaka, 2012). This paper # s 
research interest lies on reconstruction procurement as a whole and on shortage of public servants #  capacity 
especially in civil engineering including procurement-related officers. So, this paper has different 
viewpoint and therefore, it has added value by showing different points of lessons learnt. Actually, on 
another academic paper, human resource matter in general was regarded as important and especially 
shortage of civil engineering was pointed out. On that paper, bottom up dispatch effort was basically 
recommended but it also pointed out that to secure enough civil engineering is difficult only by it and 
advocated that top down approach is needed too (Sakamoto and Yamori, 2012, pp. 397-398). So, on this 
paper, various mechanisms both bottom up and top down are analysed. 

This paper consists of following sections. The first section explains background situations of structural 
human resource shortage. Structural shortage of public servants including those who are engaging in civil 
engineering and its procurement-related works is made clear by showing statistics such as dramatic 
increase of budget and human resource needs. The second section explores recruitment and the third 
section explores dispatch. In these two sections, after overview, major recruitment and dispatch types and 
other supplemental measures are made clear respectively. Finally, the entire analyses above are 
summarized and some implications are addressed. 

Main focus of this paper is going to be on municipal governments. In Japan, there are three levels of 
governments, i.e. central government, prefectural governments and municipal governments. Municipal 
governments are city town and village. Municipal governments are important for reconstruction because 
they are regarded as main responsible governments to plan and implement the reconstruction in each 
administrative area. Although increase of human resource needs in central and damaged prefectural 
governments are both eminent, the dramatic increase of its needs in the tsunami-stricken municipal 
governments is more serious. Therefore, it is worth to be analysed. 

Though there are three most damaged prefectures, i.e. Iwate, Miyagi and Fukushima, this paper focuses 
on Miyagi. Fukushima # s damage is very complex because the destroyed nuclear power plants locate in 
Fukushima. Damages of Iwate and Miyagi are both mostly by the tsunami and earthquake but number of 
casualties in Miyagi is much more than that in Iwate. Casualty number in Miyagi is more than 10 thousands, 
while more than 5 thousands in Iwate and more than 3 thousands in Fukushima. Miyagi is the biggest 
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prefecture in Tohoku region in terms of both population and GDP.  Reconstruction of Miyagi is especially 
the key to the future advancement and development of Tohoku region and even Japan as a whole too. 

 

BACKGROUND SITUATIONS 

Budget Increase after the Great Eastern Japan Earthquake 

The tsunami-stricken municipal governments in Miyagi prefecture faced enormous budget increase after 
the tsunami and earthquake on 11th March 2011. Such budget increase is apparent not only during 
emergency period but also during reconstruction period. The Japanese central government regards 5 years 
after the disaster as the intensive reconstruction period. During that period, especially public investment 
expense to restorative construction including reconstruction of public infrastructure, land readjustment, 
community relocation to hillside from coast side, construction of public housing project and so on is 
marking the tremendous increase. Such tendency is especially eminent on heavily destroyed cities and 
towns. The following table shows the budget level comparison of public investment expense between the 
original 2010 fiscal year budget that is before the tragedy and the 2013 fiscal year budget that is after the 
tragedy and is during intensive reconstruction period. Public procurement is very important on the process 
of implementation of such public investment expenses. 

Table 1: Comparison of Public Investment Expense between the Original 2010 Fiscal Year Budget and the 
2013 Fiscal Year Budget 

 

 

 

 

 

 

 

 

 

 

 

 

 

Source: Miyagi Prefectural Government. (2013a). ! Comparison of Initial Regular Budget before and after 
the Earthquake - Investment Expense (2010 and 2013 Fiscal Year)" .  

 

Shortages of Public Servants 

Faced on such a dramatic increase of public investment expense, these heavily tsunami-stricken Miyagi 15 
municipal governments must prepare additional public servants including those who conduct procurement-
related works to tackle on this situation. However, to secure sufficient number of public servants is not 
easy at all. Actually as the two next table shows, shortage of public servants is one of the serious problems 
for them. 
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Table 2: Needs, Fulfilment and Remaining Shortage of Public Servants in the 15 Tsunami-stricken Miyagi 
Municipal Governments as of 1st March 2014 

 

 

 

 

 

 

 

 

 

 

 

 

Source: Miyagi Prefectural Government. (2014a). ! Staff Shortage Situation in the 15 Coastal Municipal 
Governments in 2013 Fiscal Year (as of 1st March 2014)" .  

Shortage of public servants is overall tendency within these 15 municipal governments. However, as the 
next table shows, the shortage is especially eminent on civil engineering. Compared to the shortage number 
45 in general administration including land administration and taxation, shortage of civil engineering is 85. 
This shortage of civil engineering includes land readjustment, water and sewerage, collective relocation, 
fishery harbour and so on. In combining architecture engineering and agricultural civil engineering, the 
total shortage number of these three categories is 100. As the total shortage of public servants in the 15 
municipal governments is 130, more than three fourth of shortage is actually civil engineer and its related 
public servants. Civil engineer is essential to the implementation of public procurement of the 
reconstruction such as roads, housing, land adjustments, ports, public facilities and so on. 

Table 3: Total Shortage of Public Servants in the 15 Tsunami-stricken Miyagi Municipal Governments 
listed in Table 2 as of 1st March 2014 

 
Source: Miyagi Prefectural Government. (2014b). ! Staff Shortage Situation in the 15 Coastal Municipal 

Governments in 2013 Fiscal Year: Classified by Job Category (as of 1st March 2014)" .  
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As is explained above, shortage of public servants especially civil engineering including procurement-
related officers is still ongoing challenge. However, many efforts to tackle on it have been done and due 
to that, shortage has been alleviated dramatically. The next two sections explain two main ways of efforts. 

 

Recruitment 

Overview of Recruitment 

The next Table is the overview of recruitment. 15 tsunami-stricken municipal governments recruited 289 
public servants in total to fulfil the gap. The number is a bit less than one fourth of total fulfilment, i.e. 
about 23%. Actually, there are several varieties of recruitment ways and categories. 

Table 4: Number of Received Public Servants to Fulfil the Shortage 

 
Source: Miyagi Prefectural Government. (2014a). ! Staff Shortage Situation in the 15 Coastal Municipal 
Governments in 2013 Fiscal Year (as of 1st March 2014)" .  

 

Recruitment of Fixed-term Public Servants 

Most typical recruitment type is fixed-term. Its term has been set normally around 1 or 2 years and 5 years 
in total as maximum even in the case of renewal because public reconstruction work is regarded not 
permanent administrative activity but limited and rather intensive activity. So, recruitment of many 
permanent public servants is regarded as not suitable considering mid-term and longer-term budgetary 
implications and human resource management policy. 

As the above Table 4 shows, though normally recruitment is the basic way of fulfil the gap, actually 
recruitment is the supplementary option for the most of tsunami-stricken Miyagi municipal governments. 
There are some exceptions. Most eminent example is Sendai city. It recruited 43 out of 115 fulfilment 
amounting to 37%. It also recruited 8 permanent public servants and 2 public servants from private 
companies. So, Sendai city succeeded to fulfil nearly half of the gap, i.e. 46%, by various recruitment. 
However, such municipal governments is quite exceptional case besides Watari town which recruited 26 
out of 50 fulfilment amounting to 52%. 
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Other Mechanisms 

In addition, though not so many as recruitment of fixed term, there are several other recruitment 
mechanisms. These are recruitment of permanent public servants, recruitment of retired public servants 
and reappointment. There is a scheme to recruit those who have already retired from another municipal 
government. Municipal governments across Japan provide retied personnel information to Japan 
Association of City Mayors or National Association of Towns & Villages respectively. These two 
associations provide its information to MIC (Ministry of Internal Affairs and Communications) and MIC 
creates candidate list and forward it to the tsunami-stricken municipal governments. Each municipal 
governments can recruit based on the list directly (MIC, 2013). 

However, not only recruitment of permanent public servants, recruitment of retired public servants and 
reappointment are also not so many used. Several difficulties can be pointed out. For example, retired 
personnel and reappointment personnel must accept not only dramatic down of salary but also must adjust 
themselves in lower position than before. Most of tsunami-stricken municipal governments are relatively 
small offices and can# t normally offer various high positions (Miyagi Prefectural Government Tokyo 
Office, Mr. Sato).  

Dispatch 

Overview of Dispatch 

Interestingly, not recruitment but dispatch is the most used way to fulfil the gap. As the next Table shows, 
total dispatch number (954) is more than three times of total recruitment number (289) in the Miyagi 15 
tsunami-stricken municipal governments on 1st March 2014. Actually, there are several dispatch 
mechanisms. 

Table 5: Number of Dispatched Public Servants Received to Fulfil the Shortage 

 
Source: Miyagi Prefectural Government. (2014a). ! Staff Shortage Situation in the 15 Coastal Municipal 
Governments in 2013 Fiscal Year (as of 1st March 2014)" .  
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411315220

4061258

46212716

163139458853

371121914

182442466858

6241120

954211894433245323
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Self-Arrangement 

Within several dispatch varieties, self-arrangement can be said as the most basic style. It means that each 
tsunami-stricken municipal government arranges dispatch with other municipal governments and 
prefectures. Typical examples are dispatches based on disaster mutual cooperation agreement and 
dispatches based on sister-city or twin town relationship. Also, self-arrangement can be possible. In 
addition to these pre-established and pre-concluded relationship, negotiation and request after the disaster 
is also one way. 

However, self-arrangement has lots of varieties. Actually, it includes cooperative arrangement too. For 
example, Tokyo metropolitan government advertised about 41 fixed-term public servants for 10 damaged 
municipal governments in Iwate, Miyagi and Fukushima prefectures in April 2012. In Miyagi prefecture, 
Kesennuma City, and Minamisanriku Town were selected. According to the application guide, work 
contents were described as order placement, designing, cost calculation, construction supervision, land 
adjustment and so on (Tokyo Metropolitan Government, 2012). Here, it is apparent that construction 
procurement and its related works were contained in this civil engineering and architecture engineering 
human resource needs. Though this application is issued in April 2012 and 47 were employed since 
September 2012 as one year fixed-term, most of public servants were renewed its term and 42 are still 
working at the 10 municipal governments as of March 2014. This self-arrangement became possible with 
cooperation of Tokyo metropolitan government, Iwate, Miyagi and Fukushima prefectural governments, 
and national governments. Tokyo metropolitan government took the role of advertisement, employment, 
training and dispatches. Three prefectural governments contributed to identify damaged municipal 
governments #  human resource needs and send these needs to Tokyo metropolitan government after 
adjustment and coordination. National government guaranteed to compensate for this employment cost to 
Tokyo metropolitan government (Tokyo Metropolitan Government, Bureau of General Affairs, Mr. 
Shibasaki). 

 

MIC Scheme 

MIC (Ministry of Internal Affairs and Communications) is taking especially an important role on the 
dispatch arrangement. MIC itself and national government normally don# t dispatch its own personnel to 
fulfil the gap. However, MIC organizes dispatch scheme. On this MIC scheme, MIC gathers human 
resource needs in each damaged municipal government through each damaged prefecture. Also, MIC sends 
cooperation request to municipal governments across Japan and MIC gathers dispatch possibilities and 
offers from municipal governments through Japan Association of City Mayors and National Association 
of Towns & Villages. Through such MIC scheme, lots of public servants are identified and dispatched 
from municipal governments all over Japan (MIC, 2011). The important reasons why this MIC scheme is 
so powerful and effective are MIC # s national-wide influence and existence of financial incentive. MIC has 
strong influences to municipal governments in Japan and central government covers human resource costs 
accrued on this dispatch (MIC, 2012). 

 

Dispatch after Recruitment by Miyagi prefectural government 

Miyagi prefectural government conducts advertisement and recruitment activities on behalf of the tsunami-
stricken municipal governments. As is mentioned above, though each municipal government does 
recruitment, because of lack of human resources, it is not enough. So, cooperation of Miyagi prefectural 
government on recruitment is important. For example, it advertised, employed and dispatched fixed-term 
public servants on the vocational areas of civil engineer, architecture and compensation works for land 
owner in 2013. On this recruitment, career open seminars are held not only in Sendai city which is the 
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capital of Miyagi Prefecture but also in Tokyo too to attract more candidates (Miyagi Prefectural 
Government, 2013b). Such recruitment would be difficult and costly too if each municipal government 
conducts separately as its own recruitment activity (Miyagi prefectural government Tokyo office, Mr. Sato). 

 

Other Mechanisms 

In addition, though not so many as self-arrangement and MIC scheme, Miyagi prefectural government and 
other non- tsunami-stricken municipal governments within Miyagi also dispatch their own public servants. 
Miyagi prefectural government dispatches 44 and non- tsunami-stricken municipal governments 
dispatches 21 as of 1st March 2014 (Miyagi Prefectural Government, 2014a). The reason why Miyagi 
prefectural government dispatches personnel even though its workload is much more than before the 
earthquake and also even though it actually receives lots of dispatches from other prefectures is because 
the tsunami-stricken municipal governments tend to prefer human resources who know well the damaged 
locals (Miyagi prefectural government Tokyo office, Mr. Sato). 

The Reconstruction Agency is also arranging a scheme to attract human resources from private companies 
(Reconstruction Agency, 2014). Direct dispatch from private companies to the tsunami-stricken municipal 
governments, not through the Reconstruction Agency, is also conducted. However, compared to three 
major dispatch mechanisms, the number of these dispatches is limited on both mechanisms. 

 

SUMMARY 

As the result of entire analysis, efforts and mechanisms to fulfil reconstruction engineering capacity 
including its procurement-related functions and overall administrative human resource capacity in the 
tsunami-stricken municipal governments in Miyagi prefecture are made clear. Recruitment and dispatch 
are two ways. 

Recruitment by each municipal government is quite limited and especially recruitment of permanent public 
servants is only an exceptional option as the way to fulfil the human resource gap. Most typical recruitment 
is fixed-term. In addition, though not so many as fixed-term, there are several other recruitment 
mechanisms such as recruitment of retired public servants and reappointment. 

Interestingly, dispatch is the most effective and well-used way to fulfil the gap. Dispatch number is more 
than three times of recruitment number in Miyagi 15 tsunami-stricken municipal governments as of 1st 
March 2014 because these tsunami-stricken municipal governments normally can# t conduct enough 
recruitment by themselves. Therefore, MIC is taking especially an important role to do so. Through MIC 
scheme, lots of public servants are dispatched from other prefectures and municipal governments all over 
Japan. Not only such MIC scheme, but also Miyagi prefectural government conducts advertisement and 
recruitment activities on behalf of them and then send them to these municipal governments. In addition, 
Miyagi prefectural government and other non- tsunami-stricken municipal governments within Miyagi 
prefecture also dispatch their own public servants. As such, most of needs were successfully fulfilled. 

Despite these efforts and achieving results, still some shortage of both public servants as a whole and 
especially engineering officers including procurement-related human resources are remaining. How to 
fulfil this still remaining gap is a great challenge. In order to more the existing gap, to secure more 
experienced human resources from the retired public servants, to increase number of reappointments, and 
also to receive more dispatch from private companies are all important measures. 

In addition, how to keep this present fulfilment and national-wide cooperation is also the key. As time and 
year passes, attention and memory of the damages and difficulties of Tohoku region is still only partly but 
gradually and surely fading from other regions in Japan and from the world. However, for the smooth and 
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effective reconstruction and renaissance of Tohoku and Miyagi, to keep receiving human resources for 
public servants including procurement-related officers are necessary. 

As summarized above, experiences, efforts and challenges evoked by the Great East Japan Earthquake 
about administrative capacity for reconstruction procurement can be a good lessons learnt for preparation 
and possible effective measures for future wide-area disasters in Japan and in other countries. 
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Abstract 

The goal of this paper is to show how institutional and procedural characteristics affect the final price of the public 
procurement. Besides poor data availability, the main problem with PP empirical research possibly lays in variation 
of procured goods and services, resulting in low comparability of atomic procurement results. We try to overcome 
this  obstacle  by  examining  only  a  small  subset  of  PP’s,  where subject of trade is well-defined, measurable and has 
solid price benchmarks coming from private markets. These are procurements of electric energy and natural gas. 
Presented model attempts to explain the variation in unit price as a function of price estimated by the procurer, 
market price and characteristic of procurement procedure – type of procedure, number of bidders and use of 
electronic auction. 
The  dataset  covers  250  tenders  from  2008  till  2011  worth  in  total  €500  million.  We  find  that  the  final  price in the 
electricity and natural gas public procurement is more sensitive to procurer’s estimate than to actual market price. 
At the same time, we identify that the final price is reduced by using open procedure, electronic auction or 
attracting more competitors. 

Introduction 

Public procurement (PP) are processed purchases and investments from public sources which consist about 15 % of 
annual GDP in developed countries (OECD [1]). PP has several very important institutional characteristics that 
differentiate them from private purchases and which highly affect their overall efficiency. 
Despite the enormous importance of the topic, the volume of related empirical literature is quite small. Besides poor 
data availability, the main problem with PP research possibly lays in variation of procured goods and services, 
resulting in low comparability of atomic procurement results. We try to overcome this obstacle by examining only a 
small   subset  of  PP’s,  where   subject  of   trade   is  well-defined, measurable and has solid price benchmarks coming 
from private markets. These are procurements of electric energy and natural gas. This paper will provide new 
results relevant for both theoretical discussion and daily practice of PP. Moreover, as the examined legal framework 
is present not only in the Czech Republic but across the whole European Union, our results should be applicable 
Europe-wide. 
The work is organized as follows: first, we introduce the topic with a literature review. Then we present the 
motivation of our research together with hypothesis statement. Third, we show an overview of our dataset with a 
data description where two public procurement markets (electricity and natural gas) are analyzed. Finally, the 
results of our empirical study are presented, followed by hypotheses discussion and summarizing conclusion. 

Literature review 
The majority of PP literature describes the process through auction theory. Most papers, such as McAfee and 
McMillan [2], Bulow and Roberts [3] or Maskin and Riley [4], attempt to set up the optimal or sup-optimal 
strategies in procurement game with several assumptions given. Laffont and Tirole [5] and Che [6] discuss an 
optimal procurement process in terms of maximizing expected payoff of a procurer and show that scoring auction 
provides such property. However, Asker and Cantillon [7] show that scoring auctions are not necessarily optimal 
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when   the   bidders’   cost   functions   are   multidimensional. Bulow and Klemperer [8] discuss the pros and cons of 
competitive bidding (auctions) in comparison to negotiations, showing that under reasonable assumptions and 
interdependent signals the auction processes do maximize the expected revenues. For the purpose of our research a 
classical paper by Milgrom and Weber [9] is important: it shows that, for the interdependent values, the expected 
revenue from an English auction is at least as big as the expected revenue from the first price sealed bid auction. 
The role of transaction costs in PP procedure was described by Smiley [10], Bajari and Tadelis [11] or  Reimarová   
[12] who estimates the administrative or transaction costs of the procurement procedure in the Czech Republic and 
evaluates the differences between an in-house administration and an outsourced administration in terms of prices 
and efficiency. 
An empirical analysis by Domberger, et. al. [13] suggest that while competitive bidding reduced the price of PP, the 
effect of ownership of the procurer (private versus public) on price was negligible (Domberger [13]). Another paper 
by Bandeira, Prat and Valletti [14] concluded that final prices correlate with types of the procurer: the central 
administration pays more than semi-autonomous agencies (Bandeira, [14]). Contrary to previously mentioned 
theories and empirical evidence, Bajari, McMillan and Tadelis [15] show on the dataset of private sector building 
contracts that auctions may not maximize expected revenues when projects are complex and contractual designs are 
incomplete (Bajari, [15]). Hattori [16] shows that the amount of bidders in electricity PP in Japan is dependent on 
characteristics of the purchased good and geographical location. 

Motivation & hypotheses 

We now attempt to discuss and identify the impact of institutional characteristics on the final price of the 
procurement. Quantitative research on public procurement usually runs into trouble because of difficulties with any 
objective metric of success. The provision of public goods typically connected with PP is difficult to measure as PP 
prices usually lack any benchmark against which they could be compared – in terms of both price and quality. To 
overcome such difficulty, we limit our research to markets where benchmark for resulting price exists, i.e. to 
markets with natural gas and electricity. Here we can compare the price of PP purchases against the market price of 
these commodities. Consequently, this should enable us to measure the effect of various institutional settings on PP 
result. The market price should serve as sort of lower-bound price benchmark, as majority of suppliers either 
obtains the energy on the commodity market, or sells it here and therefore any bidder would hardly offer lower 
price, than they would get on the market. We will use it to examine how chosen procedure and criteria affect the 
price mark-up, and derive some conclusion regarding efficient behavior. Apparently, our findings will have only 
limited relevance outside examined markets. Most notably, they do not provide information on PPs where 
qualitative aspects of offered goods play significant role and the goal of PP is thus different from minimizing price 
of well-defined good or service. 
However, unfortunately even utilities markets are not as homogeneous as we would wish. Although base price for 
electricity is established on commodity exchange, the final price for consumer (or in case of PP for the procurer) 
depends on the properties of consumed electricity (voltage level, length of contract, number of phases, distribution 
assigned rate, daily hour course taking of electricity). Similarly, the final price of gas reflects not only price on the 
spot market but also the total natural gas offtake, daily reserves and timing of the offtake. Nonetheless, examining 
these details would not only be tedious, but would also not be very interesting from the economic point of view. At 
the same time, procurers should account for specific nature of their demand such as offtake time patterns, when 
producing estimated price, which we use as an explanatory variable. Simultaneously, the estimated price reflects the 
authority’s   willingness   to   pay   – it signals the amount of disposable money that authority budgeted for the 
procurement. 
Nevertheless, when controlling for movements in the market price as well as the estimated price, the characteristics 
of individual procurement procedure are expected to affect the final price. On the basis of theoretical (e.g.: Bulow 
and Klemperer [8]) and empirical (e.g. Domberger [13]) literature presented in previous section, we are expecting 
corresponding results related to the type of procurement procedure: within the open procedure is a most-favorable 
environment for competition, bidders must shed their bids, pushing the final price as low as possible. On the 
contrary, the negotiated procedure restricts competition, allowing bidders to bid with an additional mark-up and 
thus raising the final price. 
Similar logic is applicable in the case of number of bidders: theory (e.g.: Bower [17] or Bulow and Klemperer [8]) 
suggests that gains of increased competition outstrip the potential gains resulting from negotiations. Whereas 
number of bidders is certainly affected by type of procedure, the competition within certain given procedure can 
have additional effect – the more bidders involved in bidding process, the lower final price can be reached. 
Currently, one of the most discussed tools in PP community is the electronic auction. The electronic auction allows 
bidders to repetitively adjust offered prices, therefore the competition ends only after no one is willing to bid a 
lower   price.   This   implements   the   “English   auction”   features   in   a   PP   environment.   According   to   Milgrom   and  
Weber [9], in the model with interdependent values the expected revenues from an English auction are at least as 
good as the expected revenue from a first price sealed bid auction – means a basic open procedure (for details see 
Milgrom [9]). We believe in demonstration of statistically significant negative impact of the e-auction on the final 
price of procurement of homogeneous goods as well. 
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As a result of previous empirical evidence (Bandeira [14]) presented in the literature review, we will also test 
whether there are differences in final prices of tenders purchased by different types of procurers. Their result 
suggests that the more autonomous the authority is, the greater the concern about unnecessary excess expenses and 
looking after the final price.  
We will also try to deal with the potential endogeneity bias resulting from the omitted variable problem. PP might 
be subject of a wasteful behavior, which might affect both procedural characteristics (estimated price, type of 
procedure, number of bidders) and the final price of the procurement. This, unfortunately, would lead to a negative 
bias of the ordinary least square estimators. To tackle this omitted variable problem, we decided to use a proxy 
plug-in solution. As a proxy variable for this unobservable wasteful behavior we decided to use a zIndex, a 
composite   index   presented   by   Chvalskovská   and   Skuhrovec   [18] that rates procurers according to quality and 
transparency of all their procurement competitions over given period of time. The index consists of ten individual 
ratios representing overall openness, competition or effective controlling processes in purchases of each procurer 
(see appendix A for individual composites of zIndex). 
In general, the zIndex measures good practice behavior in public expenditures. Those authorities who follow all 
good practice guidelines will reach a high level of zIndex. At the same time, the space for wasting public money 
will be (or, at least, should be) much lower than authorities without such good practices. Therefore the wasteful 
behavior should be minimized as well. The zIndex as a good practice measure seems to be a good proxy variable for 
omitted wasteful behavior that might occur in a PP dataset. 
For the purpose of statistical comparison the final price is normalized per unit of purchased commodity. Since we 
are not much interested in the actual level of the final price but rather in its relative changes caused by other 
variables, we decided to use a natural logarithmic form of the final unit price as a dependent variable. Similarly, 
both the estimated and the market prices are designed in the natural logarithmic form. During the statistical 
analysis, the interaction terms will be tested as well. 

Data description 

We had several criteria for choosing examined markets – a sufficient number of PP observations, availability of 
purchased quantities for unit price computation, homogeneity of good for comparability and availability of market 
prices time series. We found two commodities that fulfill those requirements: 
a) electricity 
b) natural gas 
The source of the dataset is the Czech national informational portal for PP (www.isvzus.cz), where every large 
procurement since the year 2006 is listed. As we already mentioned, we are also comparing the final unit price with 
the market price. We decided to use the Czech electricity and gas market operator (OTE) as a source of the market 
price. This company provides comprehensive services to individual electricity and gas market players and creates 
monthly and yearly reports on both markets in the Czech Republic. Since OTE works as a kind of commodity 
exchange, the unit prices of the commodities are lower than retail prices. OTE price is however the key determinant 
of retail prices, hence it can be used as a solid bottom-line benchmark. In order to avoid day-to-day volatility on the 
market, we decide to use the monthly weighted average prices presented in the OTE annual reports. 
The dataset covers procurement from 2008 till 2011. The total amount of purchased electricity was over 
7 000 GWh   and   summarized   price   of   these   tenders   was   over   10.5   bn   CZK   (over   420  mil.   €).   The   gas   dataset  
represents   tenders  purchasing  2  GWh  of  gas  worth  1.6  bn  CZK  (64  mil.  €).  On the following Fig. 1 & Fig. 2 is 
presented how the tenders and unit prices are scattered over time. The highest and most volatile is the estimated 
price in both electricity and gas procurement, which might be caused by the heterogeneity of our dataset. On the 
other hand, the average market price seems to be the smallest and least volatile (especially in the case of gas). 
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Figure 1: Electricity tenders in time 

 

 
Figure 2: Gas tenders in time 

 
As can be seen on both figures, in most of the observations the estimated unit price is above the final unit price, 
indicating that the procurers are consistently overestimating the actual price of the procurement. 
 
The following table shows the distribution of various institutional characteristics within the dataset. The dataset 
covers the 194 competitions that were using open procedure and the 65 tenders processed by negotiated procedures 
(with or without an announcement). Additionally, in 100 cases the procurer decided to use an electronic auction. 
The most frequent authorities of both electricity and natural gas procurement are public bodies and regional 
authorities. 
 

Comodity Total Open 
procedure 

Negotiated 
procedure 

e-
auction 

Profit 
seeking firms 

Public 
bodies 

Regional 
auth. 

Central 
state auth. 

Electricity 206 157 49 76 14 61 77 54 
Gas 53 37 16 24 10 17 24 2 

Table 1: Institutional characteristics of tenders 

 
The supply side of market can be described as oligopoly. We have 13 electricity and 9 gas suppliers in our dataset. 
Three companies supply more than 77 % of the procurement volume in both cases. The Herfindahl index measuring 
the market concentration equals to 0.25, which indicates high market concentration of suppliers in our dataset. 
The important determinant of the outcomes from the procurement procedure is the number of bidders. The number 
of bidders varies around four (with SD of 1.7), which is similar to the average of the number of bidders in the whole 
PP market within EU (PWC [19]). The average amounts of bidders for gas is 3.3 (SD 1.6). So both the electricity 
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and gas PP do not stand out in this characteristic. The comparison of the number of bidders with the amount of 
players on the whole electricity market is remarkable. As we discussed above, there are only 13 (9 in the case of 
gas) winners of PP and at least 4 bidders in the tendering procedure in more than 60 % of the cases. Therefore, the 
players must meet and compete with one another on a daily basis. At the same time, more than half of tenders have 
number of bidders higher than amount of big players on the market, therefore the small players are bidding in these 
PP as well. 

Results and discussion 

The results consist of two regressions, each for a given commodity. The regression analysis is based on the standard 
ordinary least square (OLS) method. The empirical analysis of electricity procurement is based on 206 observations 
(53 in the case of gas). The coefficient of determination for electricity dataset indicates that 63 % of the variation in 
the log (final price/kWh) is explained by variations in explanatory variables. All three important procedural 
characteristics seem to be significant determinants of the final price of the commodity procurement, as can be seen 
in the Table 2. 
 

Dependent variable:  
log(final price/kWh) 

Electricity Gas 

Explanatory variable OLS  ß Robust SE OLS  ß Robust SE 

log (estimated price/kWh) 0.64  (0.07) *** 0.41 (0.07)*** 

log (market price/kWh) 0.56  (0.11) *** 0.07 (0.12) 
Open procedure -0.07 (0.02)*** 0.11 (0.13) 
electronic auction -0.06 (0.03)** -0.17 (0.09)* 
number of bidders -0.012 (0.006)* -0.04 (0.01)** 
zIndex 0.05 (0.14) 0.3 (0.48) 
Time -0.00011 (0.00005)** 0.0006 (0.00035) 
Constant 0.03 (0.1)** 0.2 (0.15)* 

R-squared 0.63  0.71  

F- test 26.82  14.7  

Table 2: Electricity & gas procurement results, note: dropped dummy is negotiated procedure 

 
Additionally, any interaction term was not found statistically significant. Thus, we dare to say that the causalities 
have linear character. The simple conclusion is, that the procedural characteristics do significantly affect the final 
price of the electricity PP. Results for gas are weaker; however there is still a statistically significant link between 
some PP features and the final price. The similarity of results for both markets also suggests that the findings may 
be in some sense general and have relevance also in other PP markets. 
In both cases, the results indicate that the final price elasticity, with respect to the estimated price, tends to be higher 
than such elasticity with respect to the market price. In other words, the price expectation of procurer does predict 
final price better than actual market price at the time, when bids are placed. The resulting market elasticity below 
one suggests high rigidity in the PP market. As the PP procedure usually takes several weeks to process and the 
contracts are signed for at least one-year, deliveries and the adjustments cannot be as flexible as the commodity 
market. 
As we discussed above in the motivation, the estimated price captures the heterogeneity of the subject of PP, which 
creates differences in both estimated and final prices. The core reason for analyzing homogeneous goods was to 
minimize such effect. However, such heterogeneity of the purchased goods should not explain the statistical 
differences in the procedural characteristics as there is no reason to believe that there is a correlation between 
differences in purchased good and differences in procedures. 
Potential suppliers are bidding on the basis of the willingness to pay of the procurer (equals to estimated price) 
rather than on the basis of the opportunity costs on the commodity market. However, such ineffectiveness in 
competition decreases in the case of an electronic auction or in where higher amounts of suppliers are competing 
for the PP. 
The coefficient for the zIndex is insignificant in the model. This good practice indicator is designed as a proxy for 
wasteful behavior of procurer. The insignificance of the coefficient suggests that this good practice indicator does 
not provide any new information in the model. 
A significant decrease in final until price, 7% on average, is present in the electricity dataset, when the open 
procedure is applied. Such a drop in final price is caused by the fact that open procedure provides a competitive 
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environment, lowering the final price of PP. Any other type of procedure that restricts the competition causes a 
statistically significant increase in final price of electricity PP. In the case of gas, the insignificant results may be 
caused by poor datasets.  
The electricity tenders are significantly sensitive to number of bidders: every additional bidder decreases the final 
price in average by 1 %. The gas tenders are even more sensitive, their price drops on average by 4 % with an 
additional bidder. The number of bidders has a positive effect on the competition thus negative effect on the final 
price. Even though we tested for a potential quadratic form of relationship, the causality seems to be linear. 
Although we can hardly assume that the same effect would be caused by, for example, a 20th bidder. Nonetheless, 
within the plausible range, the relationship seems to be straightforward. 
With usage of the electronic auction, the final unit price of the electricity PP falls in average by 6 %. On average, 
the gas PP using electronic auctions are 17 % cheaper. The enormous difference between the electricity and gas 
electronic auction is again probably caused by poor dataset of gas PP. However, such dramatic falls in prices are 
caused by the ability of the electronic auction to allow bidders to adjust offered prices, therefore ending the 
competition only after no one is willing to bid a lower price. In other words, we have confirmed the theoretical 
conclusion presented by Milgrom and Weber [9]. On the basis of these findings, utilizing the electronic auctions as 
frequent as possible seems to be very useful. 
We  didn’t   find  any  statistically  significant  differences  in  the  final  unit  price  with  respect  to  the  different  types  of  
procurers. The expected difference in prices, as presented in Bandeira [14], were not confirmed (see appendix B). 
National authorities purchase examined commodities with same prices as public bodies, regional authorities or state 
owned enterprises. Our expectations about different attitudes toward excessive spending with respect to different 
autonomies of institutions were not confirmed. Our explanation for this occurrence is that the commodity PP are 
usually a price driven bidding competition with not much space for discretion of different types of procurers. 

Conclusion 

The procedural characteristics affect the final price of PP significantly. Procurers can reach a lower price of the PP 
by bringing a more competitive environment into the procedure. This might be achieved by using an open 
procedure that allows everyone to bid for the procurement. The procurer cannot choose a number of bidders in the 
PP, but it might easily encourage or discourage potential bidders by qualification criteria or other barriers to entry. 
The most effective device seems to be an electronic auction, which might strengthen the competition allowing the 
bidders adjust their bids. For PP of homogeneous goods, the additional administrative costs of e-auction are 
negligible   (as  estimated  by  Reimarová   [12] or PWC [19]), but the potential savings are remarkable. Therefore it 
would be cost-effective to use the open procedure and the electronic auction as often as possible and encouraging as 
many extra suppliers as possible. 
Our results are consistent with the academic literature (e.g. Bower [17], Bulow and Klemperer [8] or Milgrom and 
Weber [9]) and at the same time, they would be hardly a surprise for PP practitioners, to whom straightforward 
effect of the electronic auction or the open procedure is anecdotally known. Thus question arises – why do they 
stick with negotiated procedures, which objectively waste public money? Answer is open to further research, and 
may consist of their special requirements, corruption or plain rigidity.  
The PP of homogeneous goods is a relatively small but still remarkable part of public purchases. At the same time, 
the unique features of PP of homogeneous goods allow us to identify relationships between the institutional setting 
of the procurement and its final price. Those relationships have been suspected by practitioners and theorists and 
the main contribution of this paper is its estimation of those relationships and the proof that the more competitive 
environment of PP is formed, the less will the procurement cost. 
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Appendix A – components of zIndex 

Openness:  
1. PP share on total spending on purchases - punishes avoidance of PP (through portioning), or extending contracts 
beyond their limits. 
2. PP openness - rates according to openness of legal regimes used for PP 
3. Elementary violations of transparency - punishes failure to announce PPs or their price 
Competition:  
1. Winner's concentration - punishes repetitive PP awarding to one or few suppliers 
2. Bidder count - measures average number of firms competing for PP  
3. Deadlines - punishes setting unrealistically close deadlines for placing bids 
Accountability:  
1. Legal violations - measures number of erroneous PPs detected by regulatory office 
2. Supplier rating - a supplier transparency measure composed of several sub-indicators 
3. Data quality - counts mistakes in crucial published data (mainly company identification, preventing traceability) 
4. Information provision - measures time and quality of an institution's response to information inquiries 

Table 3: components of zIndex, source: Chvalkovská  &  Skuhrovec  [18] 

 

Appendix B – Extended regression 

Dependent variable:  
log(final price/kWh) 

Electricity  Gas 

Explanatory variable OLS  ß Robust SE OLS  ß Robust SE 

log (estimated price/kWh) 0.66  (0.07) *** 0.42 (0.06)*** 

log (market price/kWh) 0.55  (0.11) *** 0.21 (0.23) 
Open procedure -0.09 (0.03)*** 0.11 (0.13) 
electronic auction -0.08 (0.03)** -0.24 (0.13)* 
number of bidders -0.013 (0.007)* -0.04 (0.017)** 
zIndex 0.09 (0.14) -0.5 (0.36) 
Time -0.00013 (0.00005)** 0.0003 (0.0004) 
SOE -0.06 0.04 -0.05 0.12 
Public bodies -0.09 0.05 -0.12 0.09 
National auth. -0.11 0.07 0.23 0.15 
Constant 0.09 (0.11) -0.8 (0.35)** 

R-squared 0.64  0.71  

F- test 23.20  14.7  

Table 4: Electricity & gas procurement results – including Procurers, note: dropped dummies are negotiated procedure and 
regional authorities 
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1. Introduction 

1.1 Overview 

  Indian Railways (IR) is a state-owned 160 years old public utility organization of the Government of India 
under the Ministry of Railways. As a national common carrier transporting passenger and goods over the country’s  
length and breadth vast network, Indian Railways has always been playing a key   role   in   India’s   social   and  
economic development. It is still cheaper and affordable means of transportation for millions of passengers 
compared to other modes of transport. As a carrier of bulk freight such as ores and minerals, iron and steel, fuels, 
cement, mineral oils, food grains and fertilizers, containerized cargo, the importance of Indian Railways for 
agriculture, industry and the common man is well recognized [1]. 

Indian Railways is headed by the Cabinet Minister for Railways. The apex body entrusted with the 
management of this mega enterprise is led by the Chairman Railway Board (CRB). Members of the Railway Board 
include Financial Commissioner, Member Traffic, Member Engineering, Member Mechanical, Member Electrical 
and Member Staff who represent their respective functional domains. For administrative purposes, Indian Railways 
is divided into 17 zones, each headed by a General Manager. Zonal Railways are further divided into smaller 
operating units called Divisions. There are 68 operating divisions in Indian Railways at present, each headed by 
Divisional Railway Manager (DRM). In addition, there are a number of Production Units, Training Establishments, 
Public Sector Enterprises and other Offices working under the control of Railway Board.  

Indian Railways (IR) is the third largest railway network in the world with 7,083 railway stations, 131,205 
railway bridges, 9000 locomotives, 51,030 passenger coaches, 219,931 freight cars and 63,974 route kilometers. 
Today IR operates 19,000 trains each day, comprising 12,000 passenger trains and 7,000 freight trains. It transports 
2.65 million tons of freight traffic and 23 million passengers every day and 7.2 billion passengers per year. It 
currently has 1.36 million employees and an annual revenue base of $18 Billion as projected on March 31, 2012. 
Indian Railways is also home to great talent and excellent organization focused on operation, efficiency and safety 
[2].  Indian Railways during the year 2013 joined the select club of countries (China, Russia &USA) transporting 
one Billion Tons freight traffic in IR.  

 
Over the past, IR has focused its service delivery devoting importance on social responsibility and now, 

there is an urgent need to enhance capacity and   modernize   the   Indian   Railways   to   meet   country’s   social   and  
economic aspirations in the 21st Century. With modernization and restoration of balance in the intermodal transport 
mix, IR can be a significant engine of inclusive growth and development for the country and can potentially 
contribute an additional 1.5% to 2% to India GDP [2].  To modernize Organization, Management, Development, 
Finance, Project Management, Research, Procurement, Payment functions deployment of ICT solutions are playing 
vital role in the recent times in IR. 

 
The IR capital and investment put together constituting $550 Billion earned a profit of just $250 millions 

(less than 1%) during the year 2011. Indian Railways contributed 1 per cent towards GDP of India at Factor Cost 
(2004-05 level of prices) during 2010-11 [1]. 
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1.2 Indian Railway Public Procurement 

The public procurement (PP) function of the Indian Railways (IR) caters to the material requirement needs 
of  IR’  public  rail  transport  service  operation  and  maintenance  and  also supports in the manufacture of assets such as 
rail coaches, locomotives, wagons, wheels, rail equipment, spares required for its transport business. The PP 
requirements for operation and maintenance are more fluctuating than the asset creation material needs.  Zonal 
Railways and Production Units (PU) run 268 stores Stocking Depots over the railway network for the uninterrupted 
supply of railway materials and stores. Over 180,000 materials components of various descriptions are stocked in 
these depots.  During 2010-11 the expenditure on materials purchases towards the requirements for operation, 
maintenance and production etc. (excluding cost of ballast, track related items, materials supplied by contractors for 
civil construction works) was $5 billion.  

 
Over the last five years Indian Railway Electronic Procurement System (IREPS) and Material 

Management Information System (MMIS) have been implemented to improve efficiency and transparency in 
Public Procurement thus reducing the cost of material/purchase due to savings in logistics and transaction cost [1]. 

 
Unlike in other Public procurement organizations, wherein the professionals are from commercial 

background, the IR public procurement professionals are engineers recruited through national level competitive 
examination.   The   World   Bank   while   analyzing   public   procurement   in   India   has   remarked   regarding   IR’s  
procurement professionals organization as :The creation of a competitively recruited class one cadre of procurement 
specialists in the Railways and Department of Supply in the early fifties has contributed to comparatively higher 
professional standards in both organizations, and needs emulation in other ministries and sectors. Creation of such 
cadres fosters professional growth, pride in the profession, cross-fertilization of ideas, etc. Alternatively, the 
professionals belonging to these services should be entrusted with the procurement activity in all ministries [3]. 
 
1.3 Evolution of ICT in Indian Railways 

Management and governance within evolving network type structures is challenging and emphasizes 
different skill sets that were not necessarily fundamental in traditional public administration [4] . Technological 
advancements and the deployment of information communication technology (ICT) supposedly would make 
government more effective, responsive, and accountable and eventually more democratic [5].   

Today we are passing through an era of post-industrial society, which is basically an information society 
and   the   economy   of   today’s   society   is   greatly   dependent   on   the   creation,   management   and   distribution   of  
information resources. Thus, in this ever increasing changing scenario, information and information systems (ISs) 
are valuable organizational resources that must be properly managed for any organization to survive, succeed and 
grow. ISs are providing the relevant, timely and accurate information so as to help organizations gain strategic 
advantages over their competitors. The fast development and wide usage of ISs in business have changed the way 
organizations are managed and thus have made many conventional management approaches obsolete [6]. 

Now, new organizations are information   based. Recently, several approaches have attempted to shape the 
new information-based strategic framework-research on business process re-engineering .The importance of ISs not 
only to support operational activities; but also to support strategic decisions. In other words, ISs that do not 
properly  support  an  organization’s  strategic  objectives,  corporate  culture,  or  user  needs  can  seriously  damage   the  
organization’s  prospects  for  survival  and  success [7]. 

Indian Railway was one of the first few government departments to introduce computers in the country. 
Indian Railway Vision 2020 document states that Just-in-time system of material management would be adopted to 
reduce inventory costs and IT-based MIS and integrated supply management would be adopted to optimize on 
materials life-cycle costs.  

 
Computerization on Indian Railways started in the year 1963 with the induction of IBM 1401s in the nine 

zonal railways, three production units, and the Railway Board. Many applications were computerized such as 
Passenger Revenue and Goods Accounting, Financial Management, Inventory, Operating Statistics etc [8]. While 
these systems proved to be beneficial to the Railways, they were soon found to be inadequate to cater to the 
increasing requirements. But it was only in the seventh five year plan period from 1985-1990 these IBM 1401 
mainframe computers were replaced with third and fourth generation micro-processor based computer systems. 
Consequently computerization in the production units and the zonal railways were strengthened, and computers 
were introduced in the divisions, workshops and stores. Also, many new areas for computerization such as 
Passenger Reservation System (PRS), Freight Operations Information System (FOIS), and Material Management 
Information System (MMIS) etc. were initiated. These developments are now beginning to show impacts on both 
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the Railway system and its users. During the last five years towards computerization $200 million was allotted in 
Railway Budget [9].  
 

1.4 Rationale of the Study 

The changed scenario of globalization, liberalization and privatization has forced the organizations to pay 
due attention on the concept and management of ISs. Today, leading companies have started using ISs as tools for 
staying ahead of competitors. In the process, many organizations have already acquired either a mainframe or 
personal computers to computerize their ISs. Many more organizations are at the threshold of developing and 
acquiring these computer systems. It is indeed, a healthy and positive trend but before the organizations decide to 
acquire larger systems, there is a need to evaluate the planning, controlling and the performance of the already 
computerized ISs in organizations so that the proposed huge investments in ISs could be utilized effectively and 
organizations will be able to use information system as weapons of competition. In view of the importance of the 
subject, it is important to undertake studies to examine planning of ISs in organizations [6]. 

 
While the IR  has embraced the information technology over last five decades, the proliferation of 

Personal Computers in last 15 years is providing rich opportunities to IR not only to automate its continuous PP 
(Public Procurement) functions but also act as a trigger to enable all round system improvements to obtain the value 
for money spend from the public exchequer. The procurement of goods, works and service contribute more than 
50% of its yearly budget in IR [1]. However  there  is  no  proper  research  available  on  the  methodology  of  the  IR’s  
procurement process, procedures for safeguarding institutional interests or the lacunae and advantages accrued by 
the systems adopted. Since after commissioning of various ICT projects in IR over the last 15 years, it is 
worthwhile analyzing the structure, processes and mechanisms and the accrued benefits which have evolved in an 
organization in existence in a developing country since 1853.   

Towards this objective this study is focused to explore the benefits gained by IR in its electronic 
procurement system and Material Management Information Systems (MMIS) commissioned in IR over the last five 
years. 
 

2 E-procurement in Indian Railways 

2.1 Need for e-procurement 

Value for money (VFM) is the core principle governing the public procurement, and is supported by the 
underpinning principles of efficiency and effectiveness, competition, accountability and transparency, ethics and 
industry development [10]. Savings from procurement have long been recognized as significant contributors to 
VFM and to reduce the cost  of  departments’  operations [11].   

 
ICT provide greater accessibility; facilitate wider multi-communication and dissemination of information; 

provide automatic record keeping features; and generally enable better knowledge management and information 
sharing. Further, ICT in government increase productivity [12]. E-Government Procurement (E-GP) is the use of 
information and communication technology (especially the Internet) by governments in conducting their 
procurement relationships with suppliers for the acquisition of goods, works, and consultancy services required by 
the public sector [14]. 

 
E-Procurement is the use of electronic technologies to streamline and enable the procurement activities of 

an organization. It is the term used to define the set of technology solutions which are used to support and enhance 
purchasing processes such as e-Tendering, e-Auction or Reverse Auction, e-Catalogues, e-Marketplace and e-
invoicing. There is confusion to term these e-Procurement   solutions.   The   terms   such   as   ‘forms’,   ‘approaches’,  
‘modules’,  ‘models’  and  ‘components’  have  been  used  in  the  literature  to  refer  to  individual  applications  (tools)  of a 
full (end-to-end) e-Procurement system [15]. Though there is some overlap, each of the e-Procurement tools 
concentrate on different key areas of procurement sourcing, managing, ordering and paying [16]. 

 
In India vision of Nation e-Governance Plan (NeGP), it was the necessity to speed up the implementation 

of the e-procurement Mission Mode Project (MMP) through rigid intervention in the form of directions from the 
Ministry of Finance by laying down threshold and timeliness for mandatory adoption of e-procurement system for 
government procurements. NeGP is working on three tiers architecture in which, Common Service Centres (CSCs) 
are the front end delivery point, the second tier provides common and support infrastructure in, including in it are, 
Sate Wide Area Networks (SWANs) facilitate backbone network for data, voice and video and State Data Centres 
(SDCs) provides secure IT infrastructure to host state level e-Government application and data. The third tier 
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comprises of 27 Mission Mode Projects (MMPs). Out of this 27 mission mode projects e-procurement MMP is 
coming under integrated MMPs. The vision of the e-Procurement MMP is to create a national initiative to 
implement procurement reforms, through the use of electronic Government procurement, so as to make public 
procurement in all sectors more transparent and efficient [17].    
 

 Indian Railway is the biggest state-owned enterprise and the largest procurer in India. It performs an 
important function because an efficient transport system is of vital importance to the economic development and 
social welfare of a country. It performs the fundamental function of stimulating the development of the national 
economy by transporting goods and passengers at economical/minimum cost. The rail transport industry in India is 
of utmost importance for the economic development of the country [17].  

 
In IR considering the Government vision and mission in mind, E-procurement was started in the year 2003 

as a pilot project and later commissioned across the entire organization. In the year 2009 the project was complete 
with introduction of all the modules of procurement activities of Railways.  The e-procurement solutions were 
developed by Centre for Railway Information Systems (CRIS), an umbrella organization under Ministry of 
Railway. Still Railway is in the process of improving the e-procurement systems through integration of the already 
available systems and with the back end office systems. The sequence of development milestone of e-procurement 
achievement system is in Figure-1. 

 
                       

 
2004 2005-06 2006-08 2009-10 2012-13 2013 2014 

 
Figure-1 

Milestones Achievement Timeline in IR E-procurement          

 
Having traced the ICT evolutions and need for e-procurement in Indian railway, the rest of the paper is 

organized to study the latest developments in e-procurement with particular reference to IR, its implementation 
performance benefits and the challenges faced in measuring the same. Followed by discussions in comparing such 
performance benefits to the benchmarks and lastly for the KPI of e-procurement identified from the literature 
reviews the identified benefits are actually measured from the collected secondary data and comparisons of benefits 
with reference to earlier manual system is deliberated in the findings of the empirical study.  

So, the remainder of this paper shall deliberate seven essentials elements. First, Section 3 reviews literature 
on prior research regarding development of e-procurement and discusses the performance benefits of e-procurement 
and the necessity to measure.  Second Section 4, brings the benchmarks of Procurement performance laying a 
baseline to measure the e-procurement efficacy metrics. Section 5, brings the challenges that are faced by the 
procurement agencies in effectively measuring the e-procurement benefits. Section 6 discusses the study 
methodology along with data collection approach, identifying some KPI of e-procurement which are measured and 
compared with the present e-procurement system to the erstwhile manual system performance outcomes. Finally 
Section 7 discusses the findings of the study of each of the KPI measured through the collected secondary data from 
the procurement archives and Section 8 concludes with the gist of benefits of e-procurement implemented in IR. 

3. Literature Review 

3.1 Developments in ICT 

Eventually how governments operate, how citizens interact with their governments, as well as what role 
government plays in society will change. The end result is that government is expected to be more responsive, 
democratic, accountable and transparent [18]. As a response to the challenge of trade liberalization and 
globalization, the options available for conducting business electronically will continue to increase. Many 
developed countries such as United States, Canada and Japan are implementing e-procurement. E-procurement 
refers to the use of integrated information technology systems for procurement functions, including sourcing, 
negotiation, ordering, receipt and post-purchased review [19]. In considering the large purchasing power of 



5 
 

governments, e-procurement applied to public procurement presents opportunities for welfare gains that neither the 
private nor the public sector can afford to ignore [20]. 

 
 Governments across the globe have spent significant amount of resources (both human and monetary) 

attempting to digitalize governance (e-governance). A significant number of nations have spent more on 
information communication technology (ICT) over the last decade than on traditional capital investments such as 
roadways, airports, water purification plants and the like. Those governments investing heavily in e-governance 
initiatives anticipate that these efforts will transform governance [14]. 

One area within government that has seen significant reform efforts, as well as notable investments in ICT 
is procurement. Those attempting to reform the procurement process argue that the current system is broken, and 
unsuitable for the demands of modern governance [21]. As a result of various efforts to limit the opportunity for 
corruption, increase accountability, and promote transparency, procurement has witnessed tremendous pressures to 
change current processes. In fact, investing in ICT, primarily through e-procurement, has been an attempt to change 
how government procurement operates. Eventually by adopting digital platforms, procurement would be better 
suited to achieve the advances of modern government. 

 
Public sector institutions have different objectives towards the implementation of e-Procurement and those 

cannot be seen simply as extensions of commercial e- Procurement applications because government institutions 
pursue a wide variety of goals due to their different nature. Within this context the political and legislative 
environment in which public sector institutions operate calls for conformity to a range of requirements that have 
little or nothing to do with economic output [22]. 

 
  Government procurement represents 18.42% of the world GDP [23].  Many countries have created 
specialized agencies in order to develop and manage business-to-government (B2G) electronic procurement (e-
procurement) systems. They have done so to achieve the following objectives [24]: 

� Promote the use of Internet across different industries; 
� Give signs of transparency, as the transactions between contractors and State agencies become public; 
� Reduce administrative cost by improving the procurement process; and  
� Reduce purchasing prices, due to a more efficient operation and to a larger number of potential 

 
The power of ICTs as a vehicle of communication means that citizens can be more fully involved in all 

aspects of government, including policy-making, thus reinforcing the creation of a culture of trust and mutual 
interest. It is argued that that e-governance can provide a climate of honesty, integrity, trust and participation [12]. 

IR being a government organization has a greater role to play on the socio-economic development of 
India. Keeping this in view in many passenger transport sectors of IR, though the organization makes loss, it carries 
the social responsibility to serve the nation in providing affordable passenger transport across the country. Apart 
from aiming to operate the organization with profit objective, IR has the responsibility of achieving the Indian 
government mission of connecting every place through rail network to trigger sustained socio-economic 
development. For fulfilling these objectives modernizing its procurement functions become imperative so that the 
organization can progress in pace with the demanding expectations of transport industry. 

 To reduce procurement costs and improve the availability of materials for the smooth functioning of the 
train system, Indian Railways realized that the procurement system needed streamlining. It needed to be able to 
better  identify  the  organization’s  needs,  and  to  run  electronic  tenders  for  contracts  to  ensure  those  needs  were  met.  
This meant a system that would rank procurement priorities and calculate lead-times and reorder points more 
accurately. It would also evaluate appropriate suppliers, run tendering processes and monitor contract performance 
in real-time. Much greater transparency was also needed, to ensure both efficiency and integrity. Indian Railways 
realized ICT could deliver all this, if it could develop a tailor-made system and get staff and suppliers to embrace it 
[39].  

3.2 E-Procurement Performance Benefits 

The   overriding   objective   of   a   state’s   public   procurement   system   is   to   deliver   efficiency and   “value   for  
money”   in   the  use  of  public   funds,  whilst   adhering         to  national   laws  and  policies.  Performance  measurement   is  
about seeking to answer the fundamental question of whether the procurement system and operations ultimately 
deliver in accordance with the main objectives set. Measuring the performance of e-Procurement initiatives has 
received limited attention in government publications and academic literature [13]. 

Although the reported benefits and costs of digitizing procurement have been well discussed in the 
literature, whether proposed transformative goals have been achieved is still being evaluated. The lack of evaluation 
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research is a common occurrence for most e-government initiatives and this should be far less surprising when 
looking specifically at e-procurement initiatives in government. Previous research suggested that simply adopting 
an e-procurement platform may not achieve its intended purposes [25].   

 
The long-term benefit of the e-procurement system will come from analyzing the information collected in 

the system over the years of operation to better understand spending patterns, the marketplace and processes 
applied. Governments need to give consideration to the information required for analytical and reporting 
requirements and interaction with other system to obtain to most value from the procurement information 
management system provided by e-procurement practices [13]. 

There are a number of reported benefits that are regularly associated with the implementation of e-
procurement practices. Operational and cost efficiency are perceived as the primary advantage of e-procurement. 
Scholars assert that employing tools such as e-notice, e-auction, e-catalogue, e-dossier, e-submission and e-
signatures will reduce costs and improve buyer-vendor relationships [26]. Web-based purchasing is also believed to 
offer the capability to develop effective long-term strategic approaches, improve process and budgetary controls, 
and reduce transaction costs, hence leading to more efficient supply markets [27]. 

 
It is reported that e-procurement will facilitate the documentation of the bidding process which would 

enhance transparency and accountability of government operations. The mechanistic formula-based e-decision 
making processes used during auctions and bid solicitations is posited to limit discretionary and biased selection, 
while also increasing transparency and accountability . A fully articulated e-procurement system would expand the 
bidding pool which, in turn, would eventually enhance the quality of goods or services offered to the government, 
and most importantly at a lower cost. Increased internal customer satisfaction is also a benefit reportedly associated 
with e-procurement [27]. 

 
There is a strong relationship between the perceived quality and professionalism of implemented e-

procurement system; contract and process compliance. Increased use of information communication technologies in 
the procurement process is expected to lead to more competitive structures and generate competitive markets 
(expand the vendor pool) that might not have been possible within current manual structures [27]. 

 
In theory, e-procurement reduces administrative costs and bureaucracy by helping the State to avoid 

repeating tasks such as registration and certification of contractors, allowing for more efficient control mechanisms 
and reducing paperwork.  It is found that the electronic reverse auctions (e-RAs) increase productivity and reduce 
cycle times for buyers, particularly in the case of repeated auctions [28].   

Vaidya et al [15] reviewed the literature on e-Procurement performance measurement and presented a list 
of e-Procurement factors and measures that impact performance. Their investigation revealed Value for Money, 
customer/supplier satisfaction, system interoperability and integration, change management, quality and 
transparency of the business process, and management information as the major factors relating to the performance 
of e-Procurement initiatives. Use of e-Procurement systems also offers increased ability to search for products and 
services, automated reordering systems, and access to a wider range of service providers [13]. 

 
Use of e-procurement system enhances knowledge and confidence in using the system. Greater 

deployment of systems that provide the most support (i.e. more sophisticated systems with decision-making 
capabilities), minimize the   extent   of   the   “productivity   paradox”.   Similarly, a high professional standard on 
legislation and administrative framework and a high level of training and information access on suppliers are 
important to improve the efficiency, competitiveness, and responsiveness of e-procurement [19]. 

      
  Numerous studies have proven the potentials of e-procurement. E- Procurement facilitates organizations to 
decentralize their operational procurement processes and centralize strategic procurement processes as a result to 
provide higher supply chain transparency using e-procurement system.    E-procurement used for inter-organization 
also enhances the benefits of e-procurement within an organization. Companies using e-procurement system 
reported that they achieve saving up to 42% in purchasing transaction cost allied with less paperwork, which 
enables transaction processes to less mistake, and more efficient purchasing. Paper-based procurement process 
implies transaction costs range from $70 to $300 per purchase order [29]. 

 Implementation of e-procurement initiatives and structures could improve the professionalism and outside 
perceptions of procurement specialists [27]. The latter would provide the context for procurement professionals to 
become more involved in shaping public policy. As a result, the procurement process of governments would not 
only be more responsive, but eventually governance could be better situated at a policy level to take advantage of 
innovations in the market place [27]. 
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It can be said that the ease of use, system availability and user friendliness together can contribute to 
positive user satisfaction. Management information that can be extracted from the e-Procurement system improves 
transparency, employee accountability, compliance, monitoring and supplier performance measurement, which in 
turn, contribute to value for money improvement. It is obvious that e-Procurement greatly helps to improve 
communication with suppliers providing access to the latest information 24 hours a day, 7 days a week. Thus the 
maximum systems availability makes it easier for businesses to obtain tender documentation and to submit an offer. 
The general ease of information flow afforded by the internet can help overcome many of the problems of 
geographic isolation which can promote competition [13]. 

 When e-procurement is implemented in public procurement, several benefits generated accrue to different 
stakeholders who are adopting the processes.  The benefits to these interlinked stakeholders on an overall enhance 
the procurement performance and effectiveness of the public procurement function all round. The main 
stakeholders in any public procurement are the organization that embraces, the customers to which the procurement 
entity is serving, the suppliers who perform like a partner in efficient supply chain and finally the citizen whose 
money is spent in public procurement. On the basis of preceding sections deliberations, the e-procurement benefits 
are grouped under following four categories:- 

9 Economy towards value for money (VFM) 

9 Procurement Efficiency & Effectiveness 
9 PP Ethics and Transparency 
9 Competitive Markets 

Under each of the categories, the benefits realized by each of the stakeholders are shown below in 
following section tables. These various  benefits lays a foundation to the organization to evolve methodologies to 
embed a continuous procurement performance measurement mechanisms in the e-procurement system to access, 
analyze the dynamically changing e-procurement benefits with reference to the bench marks fixed by the 
organization for each of the procurement activity and to take further remedial action wherever any corrections are 
required. 

                Economy towards value for money (VFM)                                                            Table 1 

Benefit Beneficiary 
Organization Supplier Customers Public 

Administration cost savings in improving the 
processes 

 Yes     Yes  Yes 

Efficient competition resulting reduction in 
purchase price 

 Yes  Yes  Yes  Yes 

Optimized inventory management Yes     Yes   

Savings in operating and inventory carrying costs  Yes    Yes  Yes 

Scope for negotiated unit cost reduction  Yes  Yes  Yes  Yes 

Improved knowledge and confidence among 
stakeholders 

 Yes  Yes  Yes   

Operational procurement decentralization  Yes    Yes   

Strategic procurement centralization  Yes  Yes Yes    

Reduction in ordering costs  Yes  Yes  Yes  Yes 

Efficient budget controls and expenditure 
monitoring 

 Yes    Yes  Yes 

Savings in tender documents distribution  Yes  Yes   Yes  

Savings in cost of receiving the bids manually  Yes  Yes     

Savings in print, copy ,collate ,postage actions  Yes  Yes  Yes  Yes 

Reduction in Total cost of ownership of PP entity  Yes      Yes 
Online access to tender documents  Yes  Yes     
Online payment of bid cost/security  Yes  Yes     
Elimination of reliance on postal/courier services  Yes  Yes     
Reduced total cost of procurement  Yes  Yes  Yes Yes 
Reduction in advertisement and tendering costs  Yes  Yes    Yes 
Lead-time optimization  Yes  Yes  Yes   
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               Procurement Efficiency & Effectiveness                                         Table 2 

Benefit Beneficiary 
Organization Supplier Customers Public 

Elimination of tasks repetition and duplication  Yes  Yes  Yes   

Efficient contract monitoring mechanism  Yes  Yes     

Reduction in paperwork  Yes  Yes  Yes  Yes 

Satisfaction among suppliers and customers    Yes  Yes   

System interoperability and integration  Yes  Yes  Yes  Yes 

Decision supporting information systems  Yes    Yes  Yes 

Contract compliance improvements  Yes Yes     

Lesser mistakes in transaction processes  Yes  Yes  Yes   

Procurement specialists’ improved professionalism  Yes  Yes  Yes Yes  

Evaluation tools to assist management  Yes    Yes   

Control over tender evaluation process  Yes  Yes  Yes   

Storage and archiving documentation for future use  Yes  Yes  Yes Yes 

Management of tender deadlines  Yes  Yes  Yes   

Improved audit trail  Yes  Yes  Yes Yes 

Real-time financial data availability advantages  Yes    Yes Yes 

Operational decentralization and strategic 
centralization of purchase 

Yes Yes Yes  

Lead-time optimization  Yes  Yes  Yes   
 

                   PP Ethics and Transparency      Table 3 

Benefit Beneficiary 

Organization Supplier Customers Public 

Ethics of transparency fair play visibility  Yes Yes     

Clear visibility of customer demand throughout  Yes  Yes  Yes Yes 

Online information exchange among stakeholders  Yes  Yes    Yes 

Market transparency  Yes  Yes  Yes   

Control over discretionary and biased contract award  Yes  Yes   Yes  

Customer satisfaction     Yes  Yes   

Round the Clock access to information  Yes  Yes  Yes  Yes 

Employee accountability  Yes   Yes   Yes 

Accountability for each activity   Yes    Yes  Yes 

Online information exchange among stakeholders  Yes  Yes    Yes 

Speed and ease of response to supplier's queries  Yes  Yes     

Reduction in complaints/challenges/suspended process  Yes   Yes  Yes  Yes 

Lead-time optimization  Yes  Yes  Yes   
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                  Competitive Markets                                  Table 4 

Benefit Beneficiary 

Organization Supplier Customers Public 
Access to broader vendor base for better procurement  Yes  Yes     

Meaningful buyer-supplier relationships  Yes Yes     

Efficient supply base and markets  Yes  Yes  Yes   

Enhanced quality and services of  broader vendor base  Yes  Yes  Yes  Yes 

Buyer supplier interaction and feedback  Yes  Yes     

Development of new suppliers  Yes  Yes     

 

           Procurement Cycle Time                                     Table 5 

Benefit Beneficiary 

Organization Supplier Customers Public 

Reduction in procurement cycle times to buyer  Yes  Yes  Yes   

Automated reordering systems  Yes  Yes  Yes   

Standardization of procurement processes  Yes  Yes  Yes  Yes 

Reduction in order fulfillment time  Yes  Yes  Yes   

Reduction in bid validity from vendor due to faster 
contract awards 

Yes Yes Yes  

Lead-time optimization  Yes  Yes  Yes   
 

4. Benchmarks in Procurement Performance 

Public sector e-procurement is a complex socio-technical system embedded in multiple layers of 
government. It has the capacity to become a meaningful agent of transformation in procurement practices through 
the joint actions of different layers of government and cooperation across diverse agencies [30] 

 
ISs of any worth must be adequately planned for. The planning activity must be undertaken on a regular 

basis. ISs must be made a part of the organizational plan so that a proper match between the business and ISs plan 
can be achieved. A supportive attitude of the department management and of the department staff in IS project 
planning can contribute only in the presence of strong leadership. Hence, it is the collaborative role of all the heads 
as well as of the staff, which should be strived for [6].   

 
The rationale of procurement benchmarking is to research and identify best practices that have proven to 

be successful in particular areas and which have the potential for improving other similar practices and or 
performances. Benchmarking VFM can often be very difficult. VFM is a very broad concept encompassing a range 
of factors, and it is very important to understand the implications it has for the public sector. Although VFM criteria 
often seem self explanatory, benchmarking VFM can be difficult where the subject matter is technically complex, 
requiring sophisticated understanding and there is no universally accepted methodology to follow [31]. 

   
Benchmarking and performance measurement are the main techniques that have been used by many 

leading researchers and practitioners on improving both private and public sector organizations [31]. As a practice 
within the public sector, benchmarking implies a systematic measurement and comparison of the activities of 
individuals and organizations with a view to improving their efficiency and quality. Benchmarking maybe 
distinguished from other traditional forms of evaluation by its attempt to visualize best practice through 
normalizing comparison and by urging public entities to ask themselves what they can do to promote best practices 
[32]. The rationale of procurement benchmarking therefore will be to research and identify best practices that have 
proven to be successful in particular areas and which have the potential for improving other similar practices and or 
performances [31]. 

 
Public sector procurement is more regulated than private sector procurement, and there are more rules to 

comply with, more policy considerations to take into account.  Government agencies are very bureaucratic in nature 
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and are extremely reluctant to change their current habits and practices. Even those public bodies that genuinely 
wish to change are restricted by standing orders, public accountability, and probity constraints.  It is argued that 
public sector agencies need to incorporate most of the modern management tools and technologies to cope with the 
procurement industry, to remain competitive and make maximum use of scare resources [33]. 
 

Benchmarking  enables  and  motivates  one  to  determine  how  well  one’s  current  practices compare to others 
practices, experience best practices in action, locate performance gaps,  prioritize opportunities and areas for 
improvement, and improve current levels to world class standards.  Benchmarking is not the same as benchmarks; 
benchmarks are performance measures [33]. The service and public sectors are also keen to embrace performance 
measurement. The importance of benchmarking in the achievement of  better results in public procurement and in 
overall business performance has been widely asserted in literature. We do not need to measure everything that 
matters; we only need to measure the things that matter [31]. 

 
The need to benchmark and measure performance in public sector organizations is becoming more intense. 

Procurement benchmarking therefore is the effort to measure performance of a supplier of goods or services on the 
basis of quality price and timely delivery. Another benchmark in the public sector is the customer-supplier 
satisfaction as measured by the number of complaints received [34]. 
 

We cannot simply adopt a best practice and implant it in the organization but that one may have to look at 
the way things are being done, such as the prevailing culture and human resources employed to do the job before 
one can adopt a benchmarking practice [35]. Process benchmarking and internal benchmarking would be both 
important when a comparison of techniques is undertaken. Process benchmarking is when methods and processes 
are compared in an effort to improve the processes in   one’s   own   organization. Internal benchmarking is when 
comparisons are made between departments or divisions of the same organization.  Internal assessment contributed 
to the attainment of benefits of benchmarking by focusing on the culture, training and internal communication 
within the organization. Thus, in the last ten years, different types of benchmarking have been used as a common 
management practice in purchasing departments, in both developed and developing countries [31]. �

�
Benchmarking that involves the comparative study or analyses of successful procurement systems of all or 

a number of contracting authorities can be an excellent method of assisting with the definition of performance 
targets. Benchmarking data may also be made available nationally to ensure the use of a uniform performance 
measurement system throughout the country, which may also facilitate comparisons at a national level.  
Benchmarking is also a method by which a contracting authority may compare its own operations in various aspects 
with comparable external undertakings, such as a similar contracting authority known for its excellence. 
Benchmarking can also be used for various other comparisons, such as prices or service levels [31]. 

 
 

Benchmarks fixed for each procurement activity by IR  (manual bidding)  Table   6 

Progress Chart of coverage of requisition for procurement of items through open bidding 

Activity Target 
(in days) 

Actual Dates 
From - To 

Days 
Taken 

Deviation 
(+/-) 

Reason for 
excess time 

Registration of demand and advising demand No. 2     
Indent scrutiny and consolidation of all demands 10     
Quantity Approval by the Procurement Authority 5     
Vetting of procurable quantity by Finance 7     
Procurement proposal and approval of bidding 7     
Bid schedule preparation with samples/drawings 10     
Release of notice inviting bids 10     
Bid opening period after issue of bid notice 45     
Making of commercial tabulation after bid open 5     
Checking & vetting tabulation by Finance officer 3     
Technical evaluation by the Technical authority 10     
Finalization of tender by the Evaluation committee 25     
Contract award acceptance by the Authority 2     
Issue of letter of acceptance and counter offers 10     
Draft contract award preparation for concurrence 3     
Contract award concurrence by finance branch 8     
Purchase Order numbering and dispatching to all 5     
Contingency buffer time allowed  5     
TOTAL 172 days     

                                                                           Source:  Southern Railway intranet site https://10.5.2.32 



11 
 

While measuring the procurement performance, it is necessary to rely on some base indicators for 
comparisons and to attempt improvement continuously. Government has fixed targets or milestones in each of its 
procurement functions to measure the efficiency. IR in the procurement cycle from the demand generation to the 
post contract compliance activities like refund of bid security back to the supplier, compilation of contract 
completion and performance details etc, the organization has fixed benchmarks and IR analyze them continuously 
for effective monitoring to achieve the targets. 

 
In the public open bidding process IR has fixed bench marks in the year 2003 at a time when ICT were 

fully functional for its Decision Supporting systems (DSS) of procurement. The objectives were to achieve 
visibility, accountability and observe and analyze the reasons for ineffectiveness to take remedial action besides 
continuously improving the efficiency. The Table 6 above shows the details of bench marks fixed by IR for each of 
its activity in procurement. For easy facilitation of recording the progress of each activity the table was printed on 
one side of procurement file, so that after dealt by the stakeholders, the time taken by them are recorded. After 
contract award, the cases which have deviation in excess of 5% tolerance are reviewed by the Procurement auditing 
to identify the problems. 
 

5. Challenges in Performance measurement 

Developing and implementing an e-procurement system can be difficult and complex. An effective and 
efficient system incorporates appropriate tools and procedures that support technical, business and work practice 
requirements. It also integrates with buyer agency systems (i.e., FMIS / ERP) and supplier systems. This integration 
will ensure all participants have access to the data required to complete the transaction. In many examples, the 
diverse technical requirements of different agencies were underestimated, and technical delays eroded the value 
proposition to those buyers. The technology used in public e-procurement systems needs to be aligned with industry 
standards. This can be difficult with the lack of agreed standards in the industry. The lack of standards and evolving 
classification systems around catalogues, suppliers and cost codes created difficulties in achieving interoperability 
across and within government [30]. 

 
Increasing the effectiveness, efficiency and transparency of public procurement systems has become an 

ongoing concern of governments and of the international development community. Performance measurement is 
viewed as a warning, diagnosis and control system, that is used to keep track of economy (looking back), efficiency 
(current organizational process), effectiveness (output in the short term ) and efficacy (output in the long term)[13]. 

 
 There are several barriers in implementing e-procurement successfully and the organizations faces 

challenges in measuring its performance metrics. While it is easy to measure the reduction in procurement cycle 
time in e-procurement scenario, it is a difficult task to measure the level of confidence built among the stakeholder 
or the change in supplier/customer relationships/satisfaction. 

The implementation of e-procurement can often be costly, especially in cases when systems based on 
incompatible platforms are attempted to be incorporated at a later date. The more diverse the technical platforms the 
more prohibitive it becomes. Fulfilling the legislative requirements for transparency and timely provision of 
information increases by notable margins the operational cost of e-procurement [27]. 

 
The management and monitoring of e-procurement systems will emphasize different skill sets and 

relationship constructs that have not been witnessed in traditional public procurement practices. It could be argued 
that e-procurement might stymie the development of trust within the relationships between procurement specialists 
and vendors. While information communication technology can limit human-induced biases it can also strip the 
public sector of  the benefit of reduced administrative costs that result from trust-based working relationships 
among members of networks [26].  

 
 The complexities and risks involved in e-procurement activities are frequently misunderstood and the 

seeds of failure often shown with the presumption that technology per se rather than management and culture are 
the key. In this situation security and trustworthiness are the paramount active concerns preventing the wider 
adoption of e-procurement strategies. Fears over security are no less significant amongst those companies that 
already have substantial experience of e-procurement. Indeed, the more companies know about e-procurement, the 
more scared they are about security. All these needs e-procurement systems be introduced in organization 
effectively to obtain all round benefits [38]. 
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Challenges faced in e-Procurement Performance measurement   Table 7 

Measuring benefit Challenge faced 

Annual Cashable savings For fixed specification/price items arriving savings in comparison to previous 
period 

Individual price analysis Under frequent fluctuations calculating the change by  indexing inflations/price 
indices 

Savings in procurement due  to 
efficiencies 

Savings during a period in terms of resources, benefits  calculation through input 
output analysis 

Procurement function and 
Procedures quality 

Measuring target metrics such as time to complete an activity, cost, % of 
restricted/negotiated tenders/prices 

Contract implementation 
efficiency 

Cost savings, achieving implementation deadlines, milestones, Return on 
investment on capital 

Internal and external 
collaborations/relations 

Supplier and internal customers/clients satisfaction levels towards collaboration and 
service levels respectively 

E-procurement as a competing 
priority 

Maintaining e-procurement among other priorities of the organization/ Government 

All stakeholder adoption of 
system 

Supporting internal customers and suppliers to facilitate in adoption / training till 
full implementation 

Conflict with already working 
information systems 

Integrating with other Management information systems in the organization like 
ERP, MMIS 

Developing skilled resources Building multifunctional teams to address end to end solutions 

Managing Authenticity and 
security 

Creating and maintaining an effective information security process/policies in the 
silo type government set-up 

Top level Management support Vision and mandate of the top level management to achieve the milestones till full 
implementation 

Budget constraints Organization priority to allot sufficient funds for time bound implementation 

Resistance to change Adaptation of new procedures by the stakeholders  
Re-engineering the old processes Obliterating, modifying, and introducing new process for adaption by stake holders 

Consistent policy goals and 
objectives 

Are critical as inconsistent systems are meaningless acting as constrain to maximize 
economic  efficiency 

Accurate and reliable statistical 
information 

Collection of good quality, relevant and appropriate data in a robust and consistent 
manner for practical use.  

Defining and measuring 
efficiency 

Difficulty in defining efficiency, measuring it and applying across consistently 

Adopting performance driven 
culture in organization 

Regulatory and institutional mechanisms offer rare incentives  to strive for 
improved efficiency 

Setting performance targets 
relevant to achieve 

Well defined, timely, reliable, comparable and verifiable targets in day to day 
working 

 
However, the challenge of measuring the performance of e-Procurement initiatives has received limited 

attention in government publications and academic literature.  An organization’s e-Procurement objectives and 
performance measures are grouped into four perspectives: Financial, Customer, Internal Business Process and 
Learning-and-Growth [13]. 

 
In order to address the challenges in measuring the performance, it is worth to analyze them first, so that 

whether the deployed performance measurement systems delivers effective results can be checked.  Some of the 
challenges analyzed are in Table 7 [30]. 

 
Furthermore, good measurement systems with appropriate benchmarks are important components of any 

reform program to identify potential areas for enhancement. Most measures are lagging indicators (outcomes 
oriented) rather than leading indicators (outputs oriented). While measuring only the financial approach may be 
suitable for private sector as profit is, arguably, the predominant goal, the same single-focused approach cannot be 
applied as the only measure for the public sector. A more balanced measure of the benefits and progress of an e-
Procurement initiative are necessary. This will enable a public sector organization to ensure that e- procurement 
strategy implementation objectives are being fulfilled and support the broader objectives of government agencies in 
terms of their requirements for transparency, accountability and probity [37].  The reform solutions within 
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government procurement systems must include measures that address issues of accountability, transparency, value 
for money, a professional work force and ethics [31]. 
 
6. Study Methodology 

6.1 Data Collection Approach 

IR has been benefitting on several fronts in e-procurement implementation that has been enumerated in the 
preceding literature survey. However considering the challenges in measuring all the performance benefits due to 
non-availability of structured secondary data in the archives, only some KPI, which covers few of the major aspects 
of effectiveness  were identified and taken up for comparative measurement between manual procurement   and the 
later e-procurement performances. 

Over the last 15 years IR after introduction of Personal computing systems has been capturing 
procurement data and in the last five years on introduction of e-procurement and MMIS, the data is archived. Since 
the IR is not adopting a continuous performance measurement program in respect of its ICT outcome, the data 
captured was voluminous and not structured to reflect/analyze the benefits/ comparisons of e-procurement over the 
first five years and later five years. Hence the captured data is voluminous and has to be structured to study the 
performance factors identified for measurement. 

Though there are 17 zonal railways and 6 production units carrying procurement, only half of these 
procurement authorities have been deploying information systems prior to e-procurement implementation. So the 
sample data collected and analyzed in this exploratory research pertains to authorities which have been using the 
information systems in different platforms over 15years internally.  

6.2 Study Objective 

The study question/objectives are: - What are the benefits of implementing of e-procurement in IR? How it 
can be measured? How much benefits with reference to manual procurement systems? 

The data available can answer the above questions and has relevance to the organization, time and are 
measureable. The collected data was structured, verified and formatted to meet the research objective of measuring 
the identified performance indicators. Among 180,000 different items available in IR only items used specifically 
by IR were selected, which constitutes a monopolistic market. Among such of 900 items, random samples of 150 
items were selected for study. As the sample of 150 items can meet the statistical requirements of study, the data 
was compiled comparing the metrics pertaining to manual procurement vis-à-vis the e-procurement over a period of 
10 years.  

The items selected are procured by most of the PP agencies across many zonal railways and hence inter-se 
comparisons are feasible. For the selected 150 items, the data was compiled comparing the metrics pertaining to 
manual procurement vis-à-vis the e-procurement for the KPI to be studied. For 150 items the total number open 
tender procurement analyzed under three different zonal railways is 1200 over 10 year period which is a 
considerable sample size. From the collected data the outliers like proprietary contract procurement, restricted 
emergency procurement were removed (the time required is less and methodology followed in these bidding 
method is different), so that the data represents homogeneous   open contracting tenders only. The data was coded 
and formatted according to the KPI to be studied, checked for validity and reliability. The whole of the data was 
retrieved through organization intranet. For parameters which are not captured in the database like number of pages 
in the procurement office file, advertisement cost etc individual documents, files, archives were accessed from the 
organization for study and the data collected. 

In the process of IR public procurement function, the organization continues to study the each activity 
effort and time required to be taken through work studies. After work study, IR has fixed targets for each of the 
activity from generation of purchase demand to disbursement of payment to the supplier. The PP office has earlier a 
decade back when e-procurement systems were not in place has introduced benchmarks for each of the procurement 
activity and have been recording the time and effort taken continuously in the procurement file. Where there were 
deviations the reasons for the same were also captured for analyze and taking remedial action if any is required.  So 
these act as benchmarks on which both the erstwhile system performance can be measured and also e-procurement 
performance metrics. 

7.  Empirical Results and Analysis 

To limit the performance metrics only to the extent of KPI of procurement efficacy and effectiveness 
among the benefits  identified on e-procurement, only some of the KPI were taken up for study from the secondary 
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data collected. The KPI measured is in the reduction in times from each of procurement activity with reference to 
the benchmark time fixed by IR. The extent of savings in paper work, back and forth file movements, tasks 
duplication, economy factors like savings in bidding advertisement cost, reduction in rates. Further the efficiency 
indicators like availability of items for IR operations, inventory turnover ratios etc were measured and compared 
with the present e-procurement regimen to earlier manual procurement adopted period. It is obvious that apart from 
these benefits IR has also benefits in most of the e-procurement benefits due to be achieved through ICT. However 
to measure all the benefits the archived data is not structured and further the time taken to measure all the e-
procurement benefits is enormous. 

The KPI identified for measurement are grouped into the following categories of benefits and discussed below. 

� Procurement Cycle time 
� Economy towards Value for money 
� Procurement Efficiency and Effectiveness 
� Competitive Markets 

7.1 Re-engineered procurement planning time 

Prior to e-procurement systems introduction, for the entire IR organization, a single mainframe computer 
system meant for all information needs and transactions processing was available including to cater to  the 
information needs of Material Management. The whole organization databases were kept in the Headquarters EDP 
in magnetic tapes since 1965 for each of the Zonal Railway isolating from the procurement office, the warehouse, 
user department and supplier. This has created several information gaps in effectively conducting the procurement. 

For each item in IR, the procurement planning starts 18 months prior to the expected contract delivery 
date.  The procurement cycle is managed in IR is through fixed period model of one year.  For convenience and to 
distribute the whole procurement work equally throughout the year each item is marked with a date on which a 
draft procurement demand is generated. Two months in advance to this key date, from the mainframe computer 
data centre on first week of every month, an advance intimation of all items pertaining to next month is generated. 
This computer printout reflecting with outstanding old demands and pending contracts are sent to the warehouses, 
where these items are stocked for distribution to the end users of the IR network. 

The warehouse on receipt of this advance intimation, two months prior to the demand generation date, 
checks its office records to verify and validate each of the printed information in the intimation and submits back to 
the EDP centre in next 30 days. Thereafter in the EDP centre on updation of the demand information in computer, 
generate a final draft demand for the next procurement period. After introduction of e-procurement and MMIS 
systems, this 60 days procurement planning time is eliminated. As the entire information is real-time online, for any 
validation, the warehouse accesses it and completes online.  For this the procurement office, warehouse, finance 
branch, EDP centre is integrated though internet and intranet. The efficacy metrics in time saved of these activities 
is brought out in the following table 8 

Procurement Processes Cycle time comparisons in e- procurement                    Table 8 

Manual Procurement system * Electronic Procurement System 
Activity Carried by Bench 

mark 
Time 

Time 
taken in 
days 

Modified activity in e- 
procurement 

Average 
measured 
time 

Savings in 
paper ( A4 
size) 

Draft demand 
advance intimation 

EDP 
Centre 

30 
days 

25 to 40 
days 

Online daily alerts to warehouse 
for validation and verification if 
any for modification 

3 days 12 pages 

Demand scrutiny and 
budget vetting 

Warehous
e 

30 
days 

30 to 35  
days 

Procurable Quantity 
calculation 

PP office 15 
days 

30 days Error checks, forward to 
Finance and budget clearance 

7 days 18 pages 

Demand approval for 
procurement 

PP officer 5 days 7 days Demand examination with 
sanctioned quantity already 
available in the system and 
deciding the quantity procurable 

15 days 16 pages 

Description/ 
specification updation 

End user 7 days 15 days 

Bid invitation, 
Advertisement, bid 
open date fix 

PP office 25 
days 

30 days Online updation of description 
and specification by user with 
email/SMS alerts 

3days 6 pages 

Bid open time after 
bid documents kept 
ready 

PP Office 75 
days 

60 days Online bid documents uploading 
and email and SMS alerts to 
probable bidders 

30days 250 pages 

                                                                                            *Source:  Southern Railway intranet site https://10.5.2.32  



15 
 

In addition to the 60 days saved in planning, the demand is generated online and after budget clearance the 
documents flows manually to the procurement office within a week time instead of normal 30 days in the erstwhile 
systems. On getting a valid demand for the item in older days, a trend analysis of items was made in procurement 
office by comparing the past consumption, change in activities, justification for the demanded quantity etc. This 
process is eliminated by way of computer intelligent decision supporting systems suggesting the time and quantity 
to be procured for the next demand cycle period. The paper files moving at different levels are modified to online 
interactions and approvals, thereby another 30 days time is saved.  

As an item specification could be modified continuously, an access is given to the end user, who updates 
the latest description/specifications including uploading the specifications and drawings softcopies for bid invitation 
purpose. All put together saved IR 10 months time of procurement cycle time from the earlier 18 months cycle 
time. Once the integration of back end office systems is implemented the efficacy could be improved further. 

7.2 Bid Invitation 

In the conventional system once the mode of tender, either restricted or open contracting tender is decided, 
an NIT (Notice Inviting Tender) is sent to Public Relations department, wherefrom the matter is sent for various 
publications for a wider publicity among the vendor fraternity. To maintain the PP ethics and rules compliance only 
a monthly update of tenders are uploaded in the e-procurement portal, are  sent to publication, thereby reducing   
the time to the extent   30 days (maximum). The system apart from saving the documentation and paperwork also 
generates email/SMS alerts automatically for the interested vendors who are either registered for these items in 
Railway or participated earlier in the tender floated for the items. The whole process of initiating of NIT to fixing 
the bid opening dates took 90 days earlier has been reduced to 30 days now.  

7.3 Bid Opening 

To comply with the transparency ethics, on the date of bid opening, an elaborate arrangement have to be 
made to open the bid, verify, document, sort-out item wise and read them in presence of vendors who have 
participated in the bid invitation. This activity took atleast 30-60 minutes for each item depending upon the nature 
of the item and number of vendors participated in the tender. Now on elimination of this process, after bids are 
electronically opened on the specified time, all the vendors, who have participated in the tender, can access a 
comparative commercial tabulation statement to compare with other bidders offers. In the manual bid opening 
many times bids were received late after bid opening time. These bids are treated as late bids and are not included 
in the evaluation. In the e-procurement tender opening the concept of late bids are totally eliminated as the bidder 
cannot submit any offer after bidding time closure. 

7.4 Contract award 

In the old manual system, a laborious process of tabulating all the offers manually and writing them in a 
printed form had to be completed, a methodology besides fraught with errors warranting checking mechanisms, 
involved 5-7 days. As commercial tabulation is made automatic in e-procurement portal after opening of the e-
tender through procurement office authorized person’s digital signature and encryption keys all the stakeholders of 
the tender can access the bid details at once including the Technical and Commercial evaluation committees. These 
improvements make the contract award within a month in comparison to 90 days earlier. 

On bid opening in the erstwhile methods, as all the bid papers submitted by the vendor is kept as received 
condition in the file. The evaluation and contract awarding authorities had to search for several commercial and 
technical details from every bid paper submitted, which not only laborious but lead to errors and disputes later. Due 
to this the bid finalization for evaluation to the authorities took extra 15 days.  In case of    capital equipment 
procurement tenders, the bidders are specifically asked to commit a bid validity period of 120 days in comparison 
to other open contracting tender’s validity of 90 days. But now the technical parameters matrix is uploaded in the e-
portal asking compliance remarks of each of the parameter from the bidders during the online bidding, thereby 
compilation of such technical evaluation after tender opening is not required. 

7.5 Delivery period and lead-time 

An analyze of the collected date reveals that the delivery time  i.e. the time lag between contract award 
date to actual delivery of the item at the warehouse improved atleast by 50% in each case on an average as the time 
period of communication by postal/courier is eliminated. Once the contract award is signed digitally by the 
contracting officer, the same   at once reaches the successful bidder by mail. By introduction of payment gateways, 
payments from the bidders like bid fee, earnest money, security deposits etc are paid through payment gateways 
online. Even after contract award, post contract documents like road permits, contract modifications, octroi 



16 
 

exemptions, entry tax etc are dealt online. All these system correction led the vendors to offer lesser delivery 
period. 

Earlier it was a mandatory condition that each bidder has to agree for a bid validity of atleast 90days after 
bids are opened, due to the reason that the contract award finalization took atleast 90 days. Due to this it was 
common for the bidders to load a risk cost of escalation that may arise during this 90days bid validity period. As 
now tenders are finalized within a month, the bidders confidence is enhanced thereby a margin reduction in the 
offered rates is possible with better competition. Another reason that could be attributed to savings in rates is faster 
acceptance of supplies by consignees and online electronic payment. For each month delay the supplier looses at 
least 1% of contract value by way of interest on their locked up money which is now passed on to the purchaser. 

7.6 Payment Time 

In the course of procurement processes, while the bidder is involved in payment procedures like paying 
bid documents cost, Drawings/specification costs, Earnest money deposit, contract securities and performance 
guarantees, the purchaser has to refund the bid fee if bidding is cancelled, return the EMD to all un-successful 
bidders, refund the security deposit after contract completion and return the bank performance guarantee after the 
warranty/guaranty periods besides paying for supplies made by the vendor. 

In earlier days, the bidder, to purchase bid documents, has to visit the procurement office to pay the cost or 
has to send the payment through mail/courier. Taking into consideration of several delays, the bid opening is fixed 
either for a longer period or postponed sometimes due to process delays/complaints. In the initial stage of e-
procurement, IR was allowing the bidders to download the bid documents online with the condition that the bid cost 
has to be paid by the bidder by sending the bank draft before the bid opening. This again resulted in difficulties in 
watching every bidder payment. Later IR collaborated with the government bankers and opened the payment 
gateway for electronic fund transfers by bidder to IR bank account. This facility of online payment gateway is also 
extended to earnest money payment by bidders. As security deposit and performance guarantee payment is meant 
for only the successful bidders before the contract award, still IR is receiving the same manually but it is included 
in the integration of its back office systems to deal like other payments. 

In the revised process both bidder and purchaser saves time and resources. In PP the time lag between 
goods delivery to payment receipt by the supplier is an input for the bidder to decide the final bidding cost as the 
supplier has to factor- in the interest amount involved on their locked up capital with the purchaser for the delays in 
payment disbursement. This in turn affects purchaser-supplier relationships resulting disputes as well sometimes. 

Earlier in the manual systems, the supplier after delivery of goods to the consignee has to wait atleast one 
month for release of their goods acceptance document to lodge their bills with the IR Finance branch. During this 
period in the warehouse, the items is accounted, inspected in the labs and finally taken into the books duly releasing 
the goods receipt note to the supplier. Even after submitting the bills by the supplier, about 15 days time is involved 
in passing their bills, preparation of cheques and dispatching them to supplier and then remitting them in the back 
for clearance. This takes another 15 days time and virtually the supplier gets the money only after 2 months. 

In the present scenario after introduction of certain system corrections, the payment process is expedited. 
First the inspection process after receipt of goods is eliminated except the quantity checks and visual checks, by 
introducing the inspection process in the supplier premises itself before the goods are dispatched. Once the pre-
inspection is completed the goods are delivered to the consignee with inspection certificate. In the warehouse only 
the quantity is checked and the invoice is certified for the quantity received. The supplier on the next day submits 
the bills and in a couple of days receives the payment through electronic fund transfer to supplier bank account.  
Now the paying authority is able to see the online authenticated contract, consignee acceptance of supplies online 
and matches the same with supplier bills for passing payment. In this process as atleast 1% interest is saved for the 
one month speedier payment process and if the suppliers pass on this savings to the purchaser thorough 1% 
reduction in quoted price, the IR could save $500 million per year for the yearly material procurement value of $5 
Billion. 

7.7 Economy towards Value for money (VFM) 

Due to inflation each items bid rates will continue to rise year after year procurement cycles. The objective 
of open contracting in PP is to get VFM through competition. For every contract award, IR analyses the rate 
reasonability with reference the previous purchase rates. For these comparisons, the indices of inputs of materials, 
labour etc are loaded in the price arriving formula for the period between the last bids opening date to the current 
bid opened date. The wholesale price index, consumer price index, several material price indices and labour cost 
indices are periodically released by government of India, which are taken to calculate the reasonability of rate 
through comparison.  
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After loading the indices between the manual procurement periods and e-procurement scenario the 
comparisons reflect a reduction at least 2% in the contract award value. Even though it is quite difficult to attribute 
the quantum of price reduction to each of e-procurement benefits, it is evident that all round benefits  like 
competition, processes efficiency, quicker payment, savings in resources can fetch an effective contract price.  

7.8 Turn Over Ratio (TOR) 

As IR is maintaining supply chain for its operation and maintenance through its 268 warehouse at strategic 
locations, it is imperative to maintain an optimized inventory turns for minimizing inventory carrying cost with 
maximum availability of all materials for IR operations. IR measures and publishes continuously these efficiency 
turnover ratios (the ratio of inventory balance to the total value of purchase made during the year) to exhibit its 
improvement. Besides the material stocked with IR at any time is locked up capital, every year Ministry of 
Railways pay 7% dividend to the Federal Government for the value of materials kept in stock without usage. For 
optimization IR continue to face challenges in striking a balance between the quantum of inventory to be 
maintained visa-a-vis risk/loss threats involved in stock out situation or over stock situations. 

The study reveals that the TOR of IR has improved during the e-procurement regimen from 14% to 10% 
during the year 2012-13 [1]. The reduction in TOR could be attributable due to visibility of procurement process 
planning, utilization of the time saved for better management functions on 24X7 real-time basis, decision 
supporting systems in conducting the PP and arriving lead-time, Reduction in procurement cycle time, reduction in 
risks due to wider vendor base and its satisfaction, effective contract monitoring mechanism, Decision supporting 
systems through Management information. 

7.9 Bid Invitation cost 

In any PP creating competition among suppliers to obtain best value for money spent is imperative. To 
reach a wider vendor base it is common practice to advertise the bid invitation in newspapers and journals etc. 
According to Government of India General Financial Rules in public tendering every notice inviting tender has to 
be published in the newspapers. For this IR advertises each open contracting bid invitation in multiple news papers 
to reach the targeted audience.  For each item advertisement, the average cost involved the previous cost was $800. 

Consequent to the e-procurement implementation in IR, this expenditure is minimized to a larger extent 
and brought down to $10 per item. So far in the IR electronic procurement portal 13000 vendors are registered, who 
regularly watch the tenders floated (so far tender floated in the IR e-procurement portal is 470,000) for them to 
participate as they desire. Further as vendors are also available in the Railway database on item wise, when an e-
tender is uploaded in the website, email and SMS alerts are sent to the respective vendors. However to comply with 
the public procurement ethics of advertising a skeleton advertisement indicating the list of items is inserted in the 
popular newspaper and asking the vendors  to refer the e-procurement portal of IR to participate in the tender. As 
the entire bid document is uploaded in the website, the cost savings in issuing exhaustive advertisement material is 
also saved. 

7.10 Process Efficiency and Procurement Effectiveness 

7.10.1 Commercial Tabulation 

After bids are opened, for the next stage of deciding contract award, commercial evaluation, technical 
evaluation of the bids received is a vital input for assessing the most advantageous bid. IR follows the PP ethics of 
accepting the lowest acceptable offers meeting with tender requirements.  In the e-procurement as all the 
commercial and technical details of the bid is entered and captured online in a structured form, both commercial 
comparison of all offers and technical comparisons of bids are generated automatically which can be accessed by 
the stakeholders of PP decision making. While studying the archive files of the sample  item’s  contracts reveals that 
after bid opening date it took  7 to 10 days to prepare a commercial tabulation statement, which in turn is vetted by 
the finance branch for its correctness involving another 5 days. After receipt from the finance the file had to be sent 
again to the technical department for technical evaluation which took another 7-10 days. The benchmark time fixed 
for these two tabulation comparison by IR is 15 days each including the time involved in back and forth file 
movements. Now this time is saved as these comparisons are instant and always available online.  

7.10.2 Availability of items and Crisis reported items  

For operation and maintenance of IR, un-interrupted supply of materials is essential. But for the risks such 
as trade failure, sudden fluctuations in the material requirements, in-effective planning, excessive consumption due 
unforeseen situations and other technical problems and delays in procurement function, always some items runs out 
of stock. To address such of these risks and to take remedial actions at regular intervals, co-ordination meetings at 
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zonal Railway level are conducted with the warehouse managers, consumers, finance branch and PP Authorities. In 
these meetings the crisis items reported as critical by the field units are included in the agenda were found to be 
only 22 items in comparison to the earlier average of 55 items projected as critical during manual procurement 
regime five years back. The improvement could be attributable to the e-procurement benefits of real-time 
information availability for monitoring and taking remedial actions promptly. The study reveals that in the recent 
times IR has seriously took the issue of all round availability of items, which reflected in the improvement of 
availability of 98% from the 86% availability during manual procurement periods. 

7.11 Competitive Markets 

In manual procurement, one of the challenges faced is to send the bid enquiry to all the probable 
competitive sources who can offer bids meeting with IR requirements. Despite the open bid invitation through 
advertisements, if the advertisement is not reaching to the most competitive supplier the purchaser cannot get most 
advantageous bid. Similarly  the challenges like sending bid documents and receiving bids through postal/courier is 
fraught with delays that sometime leads to missing of competitive offers, thereby the contract award is at higher 
rates. After e-procurement, the data collected reflects that for each tender the number of bids have increased from 
five to nine showing better competition. In comparison to manual tendering for each item the number of approved 
vendors to supply the item has increased from 4 to 6 reflecting a wider vendor base that results in better 
competition, lesser rates with more number of bids in e-procurement system. 

8. Conclusion 

The gist of the consolidated comparison of measured metrics in e –procurement is in   table 9 

                 Table 9 

Key performance Indicator Erstwhile manual 
system 

Implemented e-procurement 
system 

Re-engineered online procurement planning time 125days 28days 
Procurement office file pages average (paperwork) 285pages 32pages 
Bid opening time fixed after tender approval 90days 30days 
Time involved in opening the bid after due date 60 minutes 5minutes 
Commercial comparative evaluation of bids 3 days Only online print time 
Bid opening to actual contract award date 95days 24days 
Lead time involved from award to delivery 60 to 300days 30 to 180days 
Advertisement cost in open contracting $ 800 per tender Only $10 to publish 
Average open bid competing vendors 5 9 
Average number of suppliers for the item 4 6 
Inflation/price index adjusted product cost NA 5% average reduction 
Un-interrupted products availability for operations 86% 98% 
Inventory Turnover Ratio 30% 13% 
Monthly crisis reported to corporate office  55 items  12 items only 
Time lag between supply and vendor payment 35days 9days 

 

 At a time when, it appears that there is lack of research in measuring the e-procurement benefits in 
governments continuously through specific metrics, in this study it was demonstrated through the e-procurement 
archived secondary data that there are several benefits in e-procurement compared to the manual procurement in IR. 
Within the available time some of the KPI data were retrieved for study and the e-procurement performance 
benefits were measured with reference to the earlier procurement methods. This paper lays a foundation that IR has 
to embed in their information systems to capture continuously the performance indicators and monitor it 
continuously so that consistent improvement can be attempted. Such a performance measurement in efficacy of 
procurement can be tool to reflect the actual performance measures and inter-se position among different public 
procurement authorities spread across the IR network. 

***** 
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ABSTRACT 

Competitive market environment is crucial in public procurement in order to realize benefits from competitive 
bidding. Therefore, there should be a sufficient number of bidders participating in public tenders to secure 
competitive market. This study explores the impact of different contract types to the participation rate in public 
procurement. Furthermore, this paper also addresses the influence of the number of bidders and strategic 
variables on competition in bidding contests. We use data from procurement contracts issued in 2011 by a 
centralized regional contracting authority located in Eastern Finland. The data set contains 363 contracts. These 
are analyzed with OLS, tobit and probit regressions. The findings suggest that lots contracts and supply 
contracts receive fewer bidders, whereas contracts with multiple suppliers draw in more bidders. Also, there is a 
strong positive link between the number of interested firms and received bids. The results suggest that 
increasing the number of bidders has a positive impact on competition in public procurement as the auction 
theory suggests. We suggest that the use of different contract types should be assessed with respect to their 
impact on competition in the market. 
 
Keywords: Bidding, Competition, Procurement Contracts 
JEL: L1, L2, L3 
 
1. INTRODUCTION 
The Finnish law on public procurement (Laki julkisista hankinnoista 2§), which implements the EU directives 
on public procurement, mandates the contracting authority (CA) to exploit a competitive environment in the 
markets in public sector procurement. Carrying out public procurement in a competitive market is one of the 
most important objectives in public procurement, because an efficient allocation of resources results from 
multiple sellers pursuing their own self-interest in a free market. The theory of price competition predicts that 
the efficient resource allocation can be realized when only two sellers of a homogeneous good engage in price 
competition. In practice, however, multiple sellers are a pre-requisite for this outcome. 
  
Attracting firms to bid in public sector tenders is crucial in order to exploit the benefits from competition 
between bidders. Another reason is that chances of the winner’s curse, where the winning bidder receives a 
negative or lower than expected profit as a consequence of aggressive bidding, diminish with competition 
(Wilson 1977; Thaler 1992). The tenders organized by local governments attract more bidders than the tenders 
of other public bodies, such as the central government or regional governments (Pwc et al. 2011). In every level, 
CAs may influence the number of received bids with contracting choices. 
 
There is a variety of contract options at disposal when CA invites firms to submit bids in a public tender. A 
tender may be open for all bidders that meet the prescribed criteria, or a restrictive bidding procedure where pre-
selected firms are invited to bid. More complex – and less often used - procedures include competitive dialogue, 
electronic auctions and dynamic purchasing. Open tendering procedures are the most common tendering 
method. They account for 73% of tenders in Europe (Pwc et al. 2011). The contract size could have profound 
impact on competition. Large aggregated contracts tend to attract bids only from large firms blocking effectively 
bids from small and medium sized enterprises (SMEs) (GHK 2010; Davis 2013). Contracting may also be 
carried out through framework agreements where CA and the chosen supplier(s) agree on the terms (e.g. price) 
of a supply contract for a given period. Framework agreements are typically large which discourages SME 
participation and potentially stifles competition. One option is to divide a large contract into lots which 
improves the SMEs’ access to public procurement. 
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The previous research on competition in the auctions organized by the public sector stems from the United 
States federal government’s outer continental shelf (OCS) lease auctions for oil and gas drilling rights. The 
instrument used in these studies was the “money left of the table” (MLOT), also known as bid dispersion, which 
measures the difference between the winning bid and the second highest bid. In general, an increase in the 
number of bidders lead to lower bid dispersion (e.g. Dougherty and Lohrenz 1976; Saidi and Marsden 1993). In 
other contexts, this approach has been applied in construction auctions where similar findings have been 
observed (Dyer and Kagel 1996; Bilginsoy 2000). 
 
There is very little research on how the contract options available to CA affect the number of bidders and 
competition in public sector tenders. To address this gap in the literature, this study explores public procurement 
market from the perspective of competition with a two-fold approach. First, we carry out an exploratory study 
on how contracting options and other factors affect the number of received bids. Second, we examine how the 
number of bidders impacts competition in tenders. We use empirical data from the municipal public 
procurement tenders carried out by a centralized contracting authority in Eastern Finland in 2011.  
 
This study has two key contributions. First, we show that the contracts awarded to multiple suppliers receive 
more bids, and the more interested suppliers view the call, the more bids CA receives. These contract types are 
also less likely to attract only a single bidder. Second, our results indicate that in general, competition increases 
with the number of bidders and potentially decreases the incidence of the winner’s curse. 
 
This paper proceeds as follows. In section 2, we provide a brief literature review. In section 3, we introduce the 
data and methods employed in the study. The results are reported in section 4. Finally, section 5 concludes the 
paper. 
 
2. LITERATURE REVIEW 
Reverse auctions are a common way to organize public procurement. In this method, the contracting authority 
invites bids from all interested suppliers or a restricted set of suppliers who submit a sealed bid to the tendering 
offer. The contract(s) are then awarded to the firm(s) that submitted the lowest bid(s) or received the highest 
score(s) in the economically most advantageous criterion (EMAT). Auctions are popular because sellers may 
obtain an economically desirable outcome with a relatively low number of bidders in an auction (Bulow and 
Klemperer 2009).  
 
One can safely assume that the auctioning mechanism used in public procurement is usually the first-price 
sealed-bid auction, where bidders have a common value for the auctioned object. That is, the value is the same 
for all bidders, but each bidder has private information about its true value. The outcome of an auction depends 
on how many competing bids it attracts. The auction theory predicts that, the winning bid corresponds to the 
true value of the auctioned object (Wilson 1977). Subsequently, a bidding contest becomes more competitive 
when the number of bidders increases (Milgrom and Weber 1982). The number of bidders in a single auction 
may also signal about the quality of the auctioned object (Hendricks et al. 1987).  
 
The private signal about the true value is important because the bidder who has the highest signal bids 
accordingly and wins the auction (Klemperer 1999). This may lead to the winner’s curse which occurs when a 
bidder overpays which results from biased estimation of the object’s true value or the bidder’s own cost 
structure (Milgrom 1989). Subsequently, the winner’s profit is less than expected or he incurs losses (Thaler 
1992). Furthermore, if bidders are uncertain about the realized cost structure during the contracting period, they 
may forego bidding (see e.g. Milgrom 1989). 
 
The winner’s curse is a well-known hazard in auctions. From the public sector’s perspective, it is problematic 
because it may lead to higher costs, lower quality, order delays, and legal expenses (Bilginsoy 2000). In extreme 
cases a consequence could be a business failure from which the public sector bears the social and pecuniary 
costs. On the other hand, attempts to avoid the winner’s curse could also prove detrimental to the procurer. If 
bidders anticipate the winner’s curse, they internalize it and bid more cautiously (Hong and Shum 2002). This 
creates an adverse selection problem which leads to higher bids and consequently, higher costs to the public 
sector.  
 
An important stream of empirical research on the public sector’s auctions where private sector bidders compete 
against each other has focused on the OCS lease auctions. Dougherty and Lorenz (1976) report that the absolute 
value of the “money left on the table” (MLOT), also known as bid dispersion, decreases if the number of bidders 
increases. This is further corroborated by Saidi and Marsden (1993). However, Hendricks et al. (1987) report the 
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opposite result. Another stream of research has focused on bidding in construction contracts. Dyer and Kagel 
(1996) show that MLOT decreases with the number of bidders, a finding also confirmed by Bilginsoy (2000). 
 
3. DATA AND METHODOLOGY 
3.1 Data Source 
This paper uses data from bidding contests organized by Joensuu Region Contracting Authority (referred to as 
JRCA henceforth) which is a centralized contracting authority for public procurement in the province of North 
Karelia, Finland. JRCA organizes public tendering on behalf of the North Karelian municipalities and other 
partners including, for example, the district’s public health care organization which is jointly owned by the 
municipalities. A major missing component, which has not been delegated to JRCA, is the construction works 
for the public sector. The total volume of public purchasing from private enterprises was approximately €150 
million in 2011 (Saastamoinen et al. 2013).  
 
JRCA carries out most public contracting above the national threshold of €30 000 (at the time) using an 
electronic public procurement system. All willing bidders must register with the system before they can submit a 
bid in a call for tenders. JRCA was the first contracting authority in Finland, and among the pioneers in Europe, 
to move solely to electronic procurement in 2007. 
 
The data set utilized in this study consists of all JRCA’s published tenders in 2011. The data provide 
information on the awarded procurement contracts and submitted bids. JRCA’s electronic procurement system 
provides also information on potential bidders as all interested parties that have viewed an open call are included 
in the data. The data give a wide perspective on public procurement as previous studies have concerned only 
certain sectors, such as construction (e.g. Dyer and Kagel 1996; Bilginsoy 2000). The data have been hand-
collected from JRCA’s proprietary electronic archive. Altogether the data have 363 individual tenders including 
tenders from lots contracts. Technically, all tenders were reverse first-price sealed-bid auctioning mechanism. If 
we exclude the tenders where CA received only a single bid, the data set reduces to 266 tenders. A handful of 
tenders were dropped from the data set because final bids could not be extracted from the award notices. In one 
case, for example, a contract was awarded to the bidder that gave the largest discount percentage from its 
catalogue. 
  
The data have some drawbacks that warrant caution when interpreting results. First, the used measures are not 
mutually exclusive, which, in turn, leads to high correlations between variables. Subsequently, this could 
exacerbate multicollinearity in the regression analysis. Second, the sample size is relatively low, which has 
impact on the statistical properties of estimates. Third, tenders are very heterogeneous; they range from 
provision of assisted housing for the elderly to a purchase of tires. Consequently, contract values exhibit large 
variation. 
  
3.2 Measures 
The measures used in study have been extracted from JRCA’s tenders. A dummy variable is assigned to 
different contract types which are not mutually exclusive. Continuous variables have been constructed from bids 
(the average bid value, MLOT, the number of bidders), the number of interested bidders and the EMAT criteria. 
 
To obtain the best value for money, CAs use measurement scales and criteria for qualitative factors in complex 
procurements (Pacini 2013). Consequently, the tenders where the EMAT criteria are being applied are scoring 
auctions. While there are many ways to prescribe what constitutes the economically most advantageous tender, 
we use the proportion of price as a proxy for qualitative measures in an EMAT criterion. The significance of 
price (p) takes the value 0 if price has no significance in the selection process, a value between 0 and 100 if 
qualitative factors have some significance, and 100 when the winning bid is determined by pure price 
competition. 
  
The submitted bids provide information on bid values and the number of bidders. We use the mean of bid values 
in an individual tender as a proxy for contract size. As a measure for competition in markets and the winner’s 
curse, we use the money left on the table which measures the difference between the second lowest and lowest 
bid. MLOT has been used as a measure of competition in empirical studies (e.g. Dougherty and Lohrenz 1976; 
Hendricks et al. 1987; Saidi and Marsden 1993; Dyer and Kagel 1996; Bilginsoy 2000). We compute MLOT as 
an absolute difference between the two lowest bids or a relative difference between the two lowest bids. The 
number of bids submitted in a single tender provides the number of bidders.  
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3.3 Descriptive Statistics 
Table 1 reports the continuous variables that were extracted from the data. We report two separate figures for 
tenders, one for the calls where more than one bids were received, and one for all tenders which includes also 
the calls where only a single bid was received. In text, we use the statistics derived from the full data. 
 

 Mean Median Standard 
Deviation 

Minimum Maximum Number of 
Observations 

n 4.30 
[3.42] 

3 
[2] 

4.13 
[3.82] 

2 
[1] 

42 
[42] 

266 
[363] 

N 21.24 
[18.61] 

12 
[12] 

30.59 
[26.92] 

2 
[1] 

175 
[175] 

266 
[363] 

B2 – B1 7170.67 332.73 35208.60 0 457450 266 
 

ln(B2 – B1 + 1) 5.65 5.81 2.98 0 13.03 266 

(B2 – B1)/B1 .43 .13 2.10 0 32.9 266 
 

ln(B2) – ln(B1) .23 .13 .34 0 3.52 266 
 

CV .24 .19 .23 0 1.61 266 

 Sd. 9697.77 611.59 40604.73 0 517791.2 266 
 

B  
68353.04 
[52561.33] 

5225.41 
[3546.87] 

421979.60 
[351557.1] 

.93 
[.71] 

6320431 
[6062820] 

266 
[363] 
 

p 80.47 
[81.76] 

90 
[90] 

22.98 
[23.06] 

40 
[40] 

100 
[100] 

225 
[284] 

Notes: The figure in parentheses includes also the tenders where only a single bid was received. 
n: Number of bidders. 
N: Number of interested bidders. 
B2 – B1: The difference between the two lowest bids. 
ln(B2 – B1+1): A logarithmic transformation of the difference between the two lowest bids. 
(B2 – B1)/B1: A relative difference of the difference between the two lowest bids. 
ln(B2)-ln(B1): A logarithmic transformation of the relative difference between the two lowest bids. 

B : The average bid size (Euro). 
p: The proportion of price in percentage points [0, 100] in the applied EMAT criterion. 

Table 1. Descriptive Statistics of Continuous Variables. 
 

On average, a tender attracted 3.4 bidders with a standard deviation of 3.8 bidders. This is less than the reported 
Finnish average of 5.7 bids (Pwc et al. 2011). However, open calls attracted a considerably larger interest among 
potential bidders because the average number of viewers was 18.6 with a standard deviation 26.9. The average 
contract size was €52 500. 
 
Several categorical variables, which take either the value 1 or 0, that describe the used contract types or their 
combinations are reported in Table 2. Three quarters of tenders were lots contracts (lots_d) where a contract is 
divided into lots which are auctioned separately within a tender. Almost 65 % of tenders were framework 
agreements (frame_d). Over a half of contracts were awarded to multiple winners (multi_d). Nearly a half of 
contract values were above the EU threshold (eu_d), €100 000 at the time, and 42 % were above the national 
threshold (nat_d), €30 000 at the time. Thus, remaining ten percent of the published tenders were below either 
of these thresholds, and there was no legal requirement to organize a public call for bids for them. Supplies 
(sup_d) were procured more often than services (serv_d) with approximately 60/40 ratio. A remaining handful 
of contracts were public works contracts, but the number of observations for them was so low that they were not 
given a separate dummy variable. The vast majority of contracts were open tenders. Restricted tendering 
(res_d), where the chosen bidders are screened and invited to bid, was used only in 15 % of the cases. 
Competitive dialogue or negotiated tenders were not utilized in the sample. 
 
3.4 Methods 
The statistical analysis is carried out using regression analysis. In section 4.1, we analyze the factors 
contributing to the “single bid tenders”, which are the tenders where only a single bid could be accepted (in vast 
majority of cases, this was the only bid received) with probit regression. In section 4.2, we study the factors that 
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contribute to the number of bids received in tenders with OLS and tobit regression. In section 4.3, we determine 
which factors contribute to competition in bidding contests using OLS and tobit regression.    
 

Variable Frequency Relative Frequency (%) 
Contract value above the EU threshold (eu_d) 126 

[156] 
47.4 
[43.0] 

Contract value above the national threshold (nat_d) 102 
[153] 

38.3 
[42.1] 

Lots contract (lots_d) 200 
[278] 

75.2 
[76.6] 

Service contract (serv_d) 106 
[127] 

39.8 
[35.0] 

Supplies contract (sup_d) 158 
[231] 

59.4 
[63.6] 

Restrictive tendering (res_d) 40 
[53] 

15.0 
[14.6] 

Framework agreement (frame_d) 172 
[221] 

64.7 
[60.9] 

Single bid tender (onebid_d) - 
[96] 

- 
[26.4] 

Contract awarded to multiple bidders (multi_d) 144 
[183] 

54.1 
[50.4] 

Notes: Figures in parentheses include the tender calls where only a single bid was submitted. 

Table 2. Categorical Variables. 
 
4. RESULTS 
4.1 Single Bid Tenders 
A large number of tenders in the JRCA data set failed to attract rival bids. Only one bid was received in 96 out 
of 362 tenders. This is close to the reported European average of 1 in 5 tenders receiving a single bid (Pwc et al. 
2011). We use a probit regression model to determine the types of contracts that yielded only one bid.  
 
The regression model uses onebid_d as the dependent variable, which takes the value 1 if only one bid was 
received in a call for tenders and 0 otherwise. The explanatory variables in the model include dummy variables 
for contracts above the EU threshold, contracts above the national threshold, goods contracts, framework 
agreements, lots contracts, and the tenders where the contract is awarded to more than one supplier. The 
continuous variables are inverses for the proportion of price in the applied EMAT criteria (inv_p), the number of 

interested bidders (inv_n), and the average bid value ( Binv _ ) as a proxy for the contract size.   

 
Estimates from probit regression and marginal effects for the estimates are reported in Table 3. The estimates 
show that goods contracts and lots contracts increase the probability of single bidder tenders. In comparison to 
services contracts, supplies contracts are 15 % more likely to attract only one bidder. Lots contracts have nearly 
17 % higher chance of a single bid. In contrast, the tenders where a contract is awarded to multiple suppliers 
decrease the likelihood of one bidder by almost 25 %. Furthermore, the more interest a contract raises among 
potential bidders, the less likely is the one bidder outcome as the probability drops by 57 % with each additional 
potential bidder. Other variables are not statistically significant. 
 
4.2 Tenders with Several Bidders 
Next we estimate which contract characteristics instigate bidding. The dependent variable in the regression 
model is the inverse of the number of bidders (inv_n). We run both OLS and tobit regressions, where the latter 
censors the tender calls where only a single bid was received. The dependent variables include the same 
variables as in the single bidder case augmented with a dummy for the restricted bidding process. 
 
The estimates are reported in Table 4. Both OLS and tobit yield estimates that are close to each other even 
though the number of censored observations is fairly high in the tobit model. The model has also a reasonably 
good coefficient of determination (.263). The results indicate that lots contracts and the procurement of supplies 
(compared to services) attract less bidders. By contrast, contracts that are awarded to multiple suppliers receive 
more bids. There is also a positive link between the number of bids and the contract value. In addition, the more 
interested suppliers view the call, the more bids CA receives. Other variables are not statistically significant. 
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 Estimated Coefficient Marginal Effect 
constant -.457 

(.653) 
- 

eu_d .108 
(.477) 

.026 
(.116) 

nat_d -.391 
(.425) 

-.090 
(.092) 

sup_d 1.058*** 
(.302) 

.228*** 
(.055) 

frame_d -.055 
(.310) 

-.014 
(.078) 

lots_d .822*** 
(.301) 

.164’** 
(.047) 

multi_d -1.400*** 
(.405) 

-.357*** 
(.099) 

p -.004 
(.005) 

-.001 
(.001) 

inv_N 2.447*** 
(.885) 

.604*** 
(.225) 

)ln(B  -.109*** 
(.036) 

-.027*** 
(.009) 

Wald Chi2 43.96*** - 
Pseudo-R2 .134 - 
Number of Obs. 279 279 
Notes: * p-value < 0.1; ** p-value < 0.05; *** p-value < 0.01. 
Standard errors in parentheses. Robust standard errors used. 

Table 3. Probit Estimates for Single Bidder Contests. 
 
4.3 Competition in Public Sector Tenders 
The competitiveness of tenders is measured with bid dispersion, or the money left on the table, MLOT. We use 
logarithmic transformations of the relative MLOT as the dependent variable in regression analysis because its 
distribution is much closer to the normal distribution than a pure value MLOT’s distribution. Due to large 
variation in contract values, the absolute value MLOT is not a useful measure in this setting. 
    
The following variables are included in the applied regression models. The variable of interest is the number of 
bidders. The set of control variables include dummy variables for contracts above the EU threshold, contracts 
above the national threshold, goods contracts, framework agreements, lots contracts, and the tender calls where 
the contract is awarded to more than one supplier. The continuous variables are the proportion of price in the 
applied EMAT criteria and the logarithmic transformation from the average bid value as a proxy for the contract 
size. For a large number of tenders we could not assign a quantitative measure of the applied EMAT criteria and 
hence, we run also regressions where the proportion of price has been dropped.  
 
Table 5 reports the estimated coefficients from OLS and tobit regressions. The tobit regressions censor the lower 
limit which is zero. Regressions A1 to A6 use the relative MLOT and regressions B1 to B6 use the absolute 
MLOT as the dependent variable. Although the average variance inflation factors (VIFs) remain under the 
problematic threshold of 4 (O’Brien 2007), which suggests that multicollinearity may not be problematic. As in 
Bilginsoy (2000), we estimate “pure models” (A1, A2, B1 and B2) where the potentially collinear control 
variables are omitted. Regressions A3, A4, B3 and B4 do not include the EMAT variable. Regressions A5, A6, 
B5 and B6 are “full models” where all control variables are present. 
 
In regressions A1 to A6, the variable of interest, the number of bidders, exhibits similar results. Bid dispersion 
declines when the number of bidders increases. This implies that increasing the number of bidders intensifies 
competition and consequently, leads to a less severe winner’s curse. This finding is robust to the employed 
regression method and model. However, none of the control variables is statistically significant. Furthermore, 
the joint significance of covariates is poor; only the pure models have sufficiently high F-statistics. 
 
In regressions B1 to B6, the variable of interest, the number of bidders, exhibits similar results in full models 
(B3 to B6), but lacks the statistical significance in pure models (B1 and B2). In the full models, the absolute bid 
dispersion declines when the number of bidders increases after controlling for the average contract size. Other 
covariates, however, are not statistically significant. The joint significance of covariates is very high in full 
models. Overall, these findings are in line with the previous research (e.g. Dyer and Kagel 1996; Bilignsoy 
2000). 
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Variable Estimate 
(OLS) 

Estimate 
(Tobit) 

constant .535*** 
(.127) 

.599*** 
(.159) 

lots_d .158*** 
(.045) 

.194*** 
(.058) 

sup_d .226*** 
(.040) 

.251*** 
(.049) 

frame_d -.033 
(.057) 

-.040 
(.073) 

eu_d .053 
(.100) 

.056 
(.126) 

multi_d -.278*** 
(.063) 

-.325*** 
(.083) 

res_d -.025 
(.088) 

-.071 
(.112) 

nat_d -.043 
(.095) 

-.066 
(.126) 

p -.001 
(.001) 

-.001 
(.001) 

inv_N .733*** 
(.148) 

1.011*** 
(.254) 

)ln(B
 

-.027*** 
(.007) 

-.031*** 
(.009) 

F-statistic 21.20*** 12.76*** 
R2 .263 - 
Pseudo-R2 - .231 
Observations 279 279 
Censored observations - 57 
Average VIF 3.68 - 
Notes: * p-value < 0.1; ** p-value < 0.05; *** p-value < 0.01. 
Standard errors in parentheses, robust standard errors used. 

Table 4. OLS and Tobit Estimates for Tenders with Several Bidders. 
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A1 A2 A3 
(OLS) 

A4 
(Tobit) 

A5 
(OLS) 

A6 
(Tobit) 

B1 B2 B3 
(OLS) 

B4 
(Tobit) 

B5 
(OLS) 

B6 
(Tobit) 

constant .117** 
(.052) 

.100* 
(.053) 

.139 
(.150) 

.135 
(.151) 

.105 
(.189) 

.089 
(.189) 

5.733*** 
(.475) 

5.643*** 
(.500) 

-1.906 
(.648) 

-1.916 
(.646) 

-3.291 
(1.074) 

-3.334 
(1.088) 

lots_d   .026 
(.062) 

.022 
(.063) 

.077 
(.076) 

.070 
(.076) 

  .212 
(.335) 

.201 
(.336) 

.490 
(.348) 

.473 
(.346) 

sup_d   -.033 
(.052) 

-.033 
(.052) 

-.008 
(.066) 

-.012 
(.067) 

  -.148 
(.292) 

-.147 
(.293) 

-.069 
(.334) 

-.075 
(.333) 

frame_d   -.099 
(.079) 

-.090 
(.080) 

-.130 
(.089) 

-.120 
(.090) 

  -.186 
(.399) 

-.170 
(.398) 

-.471 
(.466) 

-.452 
(.465) 

eu_d   .013 
(.117) 

.008 
(.117) 

.105 
(.142) 

.097 
(.143) 

  .272 
(.561) 

.263 
(.557) 

.770 
(.780) 

.754 
(.785) 

multi_d   .118 
(.088) 

.110 
(.088) 

.081 
(.105) 

.078 
(.105) 

  -.185 
(.352) 

-.200 
(.349) 

-.114 
(.390) 

-.119 
(.385) 

res_d   -.042 
(.106) 

-.046 
(.107) 

-.030 
(.127) 

-.039 
(.127) 

  -.410 
(.485) 

-.419 
(.477) 

-.408 
(.546) 

-.427 
(.541) 

nat_d   -.024 
(.107) 

-.018 
(.107) 

.053 
(.131) 

.057 
(.131) 

  .417 
(.502) 

.430 
(.496) 

1.037 
(650) 

1.045 
(.646) 

p   - - -.001 
(.001) 

-.001 
(.001) 

  - - .009 
(.009) 

.009 
(.009) 

inv(n) .348** 
(.147) 

.380** 
(.150) 

.414** 
(.171) 

.443** 
(.172) 

.423** 
(.191) 

.453** 
(.192) 

-.242 
(1.322) 

-.076 
(1.364) 

2.545*** 
(.886) 

2.606*** 
(.892) 

2.143** 
(1.051) 

2.210** 
(1.060) 

)ln(B
 

  -.004 
(.009) 

-.005 
(.009) 

-.003 
(.189) 

-.003 
(.010) 

  .822*** 
(.034) 

.820*** 
(.035) 

.847*** 
(.040) 

.845*** 
(.040) 

F-statistic 5.63** - 1.31 - 1.22 - .03 .00 110.94*** 111.98*** 91.68*** 92.94*** 
LR Chi2 - 6.38** - 11.94 - 11.87 - - - - - - 
R2 .021 - .045 - .055 - .000 - .675 - .667 - 
Pseudo-R2 - .032 - .059 - .067 - .00 - .212  .204 
Observations 266 266 263 263 222 222 266 266 263 263 222 222 
Censored 
observations 

 8 - 8 - 8 - 8 - 8 - 8 

Average VIF 1.00 - 3.43 - 3.66 - 1.00 - 3.43 - 3.66 - 
Notes: * p-value < 0.1; ** p-value < 0.05; *** p-value < 0.01. Standard errors in parentheses. Robust standard errors used.in regressions B1 to B6. 

Table 5. OLS and Tobit Estimates for Competition in Public Sector Tenders.
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5. CONCLUSION 
5.1 Concluding Remarks 
This purpose of this article was to study firm participation and competition in public procurement. We explored the 
factors that contribute to competition through the number of received bids and bid dispersion in public sector 
tenders using data from a centralized contracting authority in Eastern Finland. The analysis was carried out using 
OLS, probit and tobit regressions. 
 
Regarding the number of bidders, our results show that that goods contracts and lots contracts are more likely to 
receive only a single bid, and also less bids in general. By contrast, the tenders where multiple suppliers secure a 
contract, and the more interest a tender attracts among potential suppliers, are less likely to have a single bidder, 
and in general, these contracts receive more bids. Furthermore, there is also a positive link between the number of 
bids and the contract value. Our findings show that the number of bidders reduces bid dispersion which is the 
difference between second lowest and lowest bids. This finding is in line with the previous research.   
 
5.2 Mangerial Implications 
The results have few key implications for procurement managers, especially contracting authorities. First, our 
findings suggest that there is a strong positive connection with the number of interested viewers of open calls for 
bids and the number of bidders in the actual tender. In consequence, making potential bidders aware of the 
upcoming tenders should be a priority for contracting authorities. Second, we find that the contracts where the 
supply contract will be made with several parties receive more bids than other contract types (ceteris paribus). 
Thus, the contracting authority should determine whether the benefits from competition resulting from the 
increased number of bidders outweigh the potential of higher bids resulting from the expected loss of economies of 
scale. Third, our results suggest that lots contracts may not attract as many bidders as other contracts. Therefore, the 
contracting authority should consider whether dividing a contract into lots spurs competitive bidding for smaller 
contracts that offsets the economies of scale available in larger contracts.  
  
5.3  Limitations and Future Research 
This study has some limitations that could impact the results. First, the data set is from a limited geographical area 
and a single contracting authority. Second, the studied contracts are very heterogeneous. Third, the sample size is 
relatively small. Thus, a larger data set could provide additional insights into how different contract types impact 
competition in public sector tenders. 
 
The future research should address the limitations in this study. An additional dimension could be time series data 
which could be used to study, for example, whether there is a learning process in bidding for public sector contracts 
at an individual firm’s level. Furthermore, studying the firms that participate in public sector tenders with more 
detail, such as a sector, firm size, could provide additional insight into competitive dynamics in public procurement. 
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I.� INTRODUCTION  
 
The World Bank is a development finance institution established by virtue of the Bretton Woods agreement to 
provide reconstruction aid to the countries devastated by World War II.1 The success of the Bank in doing this 
meant that it soon refocused its objectives to provide development finance to “under-developed” countries.2 Like 
many multilateral agencies, the Bank imposes good-governance and anti-corruption requirements on borrower 
countries where it provides structural lending or finances a development project and requires that the procurement 
process for funded projects is conducted according to Bank mandated procedures.3   
 
The  Bank’s  procurement  policy   has   undergone   significant revision since the first formal procurement procedures 
were issued in 1964, to   reflect  changes   in   the  Bank’s  approach   to  corruption; changes in the Bank's membership; 
changes in the field of procurement and in the Bank's own lending products.4  In 2012, the Bank commenced the 
most substantial reform of its procurement policy yet, which is part  of  the  Bank’s  broader  modernization  agenda  and  
reform of investment lending.5 This reform is intended to take into account the changing global operating context; 
the diverse and evolving needs of Bank clients and borrowers; and the diverse instruments the Bank now offers to 
promote development. Some of the recent changes in the procurement landscape which were not considered by the 
Bank’s   previous procurement policy include public-private partnerships (PPPs) and outsourcing, which have 
wrought new interactions between the state and the private sector; commitments to rely more on domestic country 
procurement systems in Bank financed contracts as well as the efforts to harmonize the procurement practices of the 
Bank with the other multilateral development banks.  
 
This paper seeks to examine the proposed changes to and the  evolving  nature  of  the  Bank’s  procurement  policy  and  
distill the implications for the Bank as well as for Bank Borrowers and contractors under Bank-financed contracts. 
The direction of World Bank procurement is of importance globally, first because the Bank provides leadership for 
the other multilateral development banks in relation to procurement;6 and second, because many developing 
countries  engaging  in  the  process  of  procurement  reform  are  also  influenced  by  the  Bank’s  own  procurement  policy  
and procedures. Despite the importance of Bank procurement in the global context, there is little academic 
information available on this crucial topic.  
                                                           
1 Michele Alacevich, (2009) The Political Economy of the World Bank: The Early Years, (Stanford University Press & The 
World Bank), chapter 1, page 2. 
2 Michele Alacevich, ibid; Herbert V. Morais, (2004) “Testing the Frontiers of Their Mandates: The Experience of the 
Multilateral Development Banks”, 98 American  Society  of  Int’l  Law  Proceedings,  64.  
3 World Bank, Guidelines: Procurement of Goods, Works and Non-Consulting Services Under IBRD Loans and IDA Credits and 
Grants by World Bank Borrowers (January 2011), para 1.16 [Hereinafter Bank Procurement Guidelines]. 
4 Robert Hunja, (1997) “Recent Revisions to the World Bank's Procurement and Consultants Selection Guidelines”, 6 Public 
Procurement Law Review, 217, 218. 
5 Operations  Policy   and  Country  Services,  The  World  Bank’s  Procurement  Policies  and  Procedures:  Policy  Review  Approach  
Paper, (March 29, 2012). [Hereinafter Approach paper]. 
6 Eche Nwogwugwu, (2005) “Towards the Harmonisation of International Procurement Policies and Practices”, 14 (3) Public 
Procurement Law Review, 131 
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II.� PUBLIC PROCUREMENT POLICY IN THE WORLD BANK: 1964 TO 2004 

 
Almost twenty years after its establishment, the Bank realized the need to provide Bank staff with formal direction 
on procurement and thus in 1961, the first written procurement rules were compiled to provide guidance for staff. A 
few years later in 1964, the first formal instructions, which contained the procedures to be used by Bank staff in 
conducting international competitive bidding (ICB) were   approved   by   the   Bank’s   Board   of   Executive   Directors. 
Although the use of ICB and other procurement procedures were formalized in 1964, ICB was introduced by the 
Bank as the normal procurement procedure in 19517. It was decided in 1956 that only Bank members (and 
Switzerland) would be eligible to bid for Bank contracts.8  However, the Bank now permits firms and individuals 
from all countries to bid for Bank-financed contracts, with limited exceptions.9 Preferences for domestic suppliers 
were introduced in 1966 and the specification of currency for bid comparisons was regulated in 1971. The first 
formal instructions on selecting consultants, mainly for large engineering contracts, were issued in 1966.10 
 
 As stated above, these initial documents have undergone significant revision over the years to reflect changes in the 
Bank’s   approach   to   lending;; changes in the global financial landscape; and innovations in the field of public 
procurement.   The   Bank’s   approach   to   procurement   policy   was premised on four considerations: economy and 
efficiency in the procurement process; competition; encouraging the local industry, and transparency.11 These policy 
considerations were implemented through specific procurement procedures; in particular, open and competitive 
bidding,  which  has  been  described  as  the  “mainstay”  of  the  Bank’s  policies  for  the  procurement  of  goods,  services,  
and works under Bank-financed projects.12 Open and competitive bidding was achieved through a default measure 
of requiring ICB for Bank-financed procurements. ICB in essence means that procurements are advertised 
internationally and are open to persons beyond the borrower country.13  
 
After the creation of the initial procurement guidelines in 1964, the documents were amended in 1965, in 1974, in 
1985 and in 1995.14 During the 1970s to the 1980s, the Bank exercised its fiduciary duty by reviewing and 
approving all contracts and eventually shifted from the explicit approval of contracts to the use of a letter of “no-
objection”  given to the Borrower to proceed with the contract, a move which clarified the  Bank’s  role  as  a  financier  
and not a party to the contract.15 This requirement for a letter of  “no-objection”  from  the  Bank  is  still  in  use  today.16  
 
In the 1980s, the Bank introduced a measure of flexibility into its procurement procedures to take into account the 
purchases  of  common  or  “off  the  shelf”  items  and  to  set   thresholds  for  the  use  of  ICB.  The  Bank  also  introduced  
price as a criterion for the consideration of consultants’ contracts.17 In addition, the 1980s evidenced a slight, if 
informal move towards the use of country procurement systems where appropriate for Bank financed contracts.18  
 
The actual reliance on country systems in Bank-funded contracts were few and far between during this decade, but 
this set the stage for the introduction of Country Procurement Assessment Reports (CPARS) as well as the formal 
acknowledgement of the necessity to rely on country systems where appropriate, which twenty years later, led to the 
conduct of an extensive piloting program on the use of country systems.19 The CPAR was developed to be used as a 

                                                           
7 Operations  Policy   and  Country   Services,   The  World  Bank’s  Procurement  Policies   and  Procedures:  Policy  Review   Initiating  
Discussion Paper, (March 29, 2012), page 2. [Hereinafter Initiating Discussion paper]. 
8 Ibid. 
9 Bank Procurement Guidelines, para 1.8. 
10 Initiating Discussion paper, page 2. 
11 Bank Procurement Guidelines, para 1.2 
12 Approach paper, page 1. 
13 Bank Procurement Guidelines, para 1.3 and 1.4.  
14 Hilde Caroli Casavola,   “Internationalizing  Public  Procurement  Law:  Conflicting  Global  Standards   for  Public  Procurement”  
(2006)   6   (3)   Global   Jurist;;   Robert   Hunja,   “Recent   Revisions   to   the   World   Bank’s   Procurement   and   Consultant   selection  
guidelines”  (1997)  6  Public  Procurement  Law Review, 217. 
15 Initiating Discussion paper, page 2. 
16 Bank Procurement Guidelines, para 1.18. 
17 Initiating Discussion paper, page 3.  
18 Ibid. 
19 See Use of Country Procurement Systems in Bank-supported Operations: Proposed Piloting Program I (R008-36/3), April 
2008; Piloting Program in Use of Country Systems: First Progress Report (SecM2009-513), October 2009; Use of Country 
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means of conducting a holistic review of domestic public procurement, which could be used as the basis for 
initiating  procurement  reform.    As  stated  by  the  Bank,  “the  CPAR  was  intended  to  be  an  analytical  tool  to  diagnose 
the health of the existing system in the country, and in the process generate a dialogue with the government focused 
on needed reforms…to   improve   a   country’s   system   for  procuring  goods,  works   and   consulting   services.”20 Other 
changes that occurred during this decade were increased codification and standardization of procurement and the 
introduction of standard bidding documents.21 
 
Although there were several changes to the initial procurement guidelines, these changes did not in anyway signify a 
shift   in   the   Bank’s   underlying procurement policy and the four policy considerations mentioned above still 
dominated the guidelines, in spite of the introduction of new procurement methods, the increased standardization of 
procurement and changes to the Bank’s  lending.  
 
The  most  significant  review  of  the  Bank’s  procurement policy occurred in 1995 when the Bank introduced a new 
paragraph dealing with fraud and corruption in Bank procurements.22 This new paragraph established the Bank's 
intention to debar firms engaging in corruption in bidding for Bank-financed contracts and also contained a clause 
permitting borrowers to include a "no-bribery" pledge in bid documentation. The paragraph on corruption was again 
revised in 2004 to include collusion and coercive practices in the list of prohibited activities and grant the Bank 
contractual access to bid and contract documentation and the power to audit the accounts of suppliers. 
 
It must be noted that the introduction of anti-corruption measures into the Bank’s procurement landscape was a long 
time  coming  and  evidenced  a  dramatic  shift  away  from  the  Bank’s  often stated policy not to interfere in domestic 
corruption issues, as these were considered “political,” even if the corruption arose in Bank-financed projects.23 The 
prohibition against being influenced by political or non-economic considerations by the Bank is found in Article IV, 
section 10 of the Articles of Agreement, which provides that  “[T]he Bank and its officers shall not interfere in the 
political affairs of any member; nor shall they be influenced in their decisions by the political character of the 
member or members concerned. Only economic considerations shall be relevant to their decisions, and these 
considerations shall be weighed impartially in order to achieve the purposes stated in Article I.”24 However, with the 
assumption to the leadership of the Bank by James Wolfensohn in 1995, the Bank decided to face the issue of 
corruption in developmental projects head-on and determined that it could rely on another provision in its Articles 
which provides that loan proceeds must only used for their intended purpose; to grant legitimacy to its anti-
corruption efforts.25 
 
The introduction of an anti-corruption  policy  into  the  Bank’s  procurement  policies  had  two  objectives- the first was 
to ensure that in accordance with the Bank Articles of agreement, the Bank funds were used for the purpose for 
which   they  were   intended,  with  due   regard   for   considerations  of   “economy   and   efficiency”   and   the  other  was   to  
ensure that corruption did not continue to remain an obstacle to development.26 The Bank's policy against corruption 
is based on four main strategies. The first is to ensure that the procurement process contains preventive and punitive 
elements against corruption. The Bank's policy of debarring corrupt contractors guilty of various infractions assists 

                                                                                                                                                                                           
Procurement Systems in Bank-Supported Operations: First Progress Report on the Piloting Program, (R2009-0314 and 
IDA/R2009-0317), December 2009, and Piloting Program in the Use of Country Procurement Systems: Second Progress Report, 
October 2010. See also Bank Procurement Guidelines, para 3.20. 
20 World Bank, Country Procurement Assessment Report Instruction. Section I- Introduction. <www.worldbank.org > accessed 
22 January 2014. 
21 Initiating discussion paper, page 3. 
22 Bank Procurement Guidelines, para 1.16. 
23 Ibrahim F.I. Shihata,(1997)  “Corruption: A General Review with an Emphasis on the Role of the World Bank”, 15 Dick. J. 
Int’l  L. 451, 475. It has been argued that the Bank's concern with corruption coincided with the United States' increased attack on 
international bribery during the Clinton administration. See Nii Wallace-Bruce, (2000) “Corruption and Competitiveness in 
Global Business: The Dawn of a New Era”,24 Melb. U.L. Rev. 349,362. 
24 Articles of Agreement of the International Bank for Reconstruction and Development, art. IV, section 10, July 22, 1944, 60 
Stat. 1440, 2 U.N.T.S. 134, amended Dec. 16, 1965, 16 U.S.T. 1942, 606 U.N.T.S. 294 [hereinafter Articles of Agreement].  
25 Art.   II   section   5   (b)   Articles   of   Agreement   as   amended   provides   “The   Bank   shall   make   arrangements   to   ensure   that   the  
proceeds of any loan are used only for the purposes for which the loan was granted, with due attention to considerations of 
economy and efficiency and without regard to political or other non-economic  influences  or  considerations.” 
26 Jeffrey Winters, (2002) “Criminal Debt” in Reinventing the World Bank, page 120, Jonathan R. Pincus & Jeffrey A. Winters 
eds., Cornell Univ. Press. 
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in executing both these elements.27 Second, the Bank ensures that the pre-approval stage of loans and projects is 
rigorous and contains input from all interested parties.28 Third, measures are taken to ensure that, institutionally, the 
Bank is corruption free and fourthly, the Bank improved auditing and supervision requirements in its projects.29 
 
It could thus be surmised that by the end of 2004, the Bank’s   procurement   policy   was   based   on   the   four  
considerations mentioned above: economy and efficiency in the procurement process; competition; encouraging the 
local industry, and transparency; with the introduction of anti-corruption measures that increased oversight and 
further encouraged economy and efficiency in project procurement.   
 
 

III.� PUBLIC PROCUREMENT POLICY IN THE WORLD BANK: 2004 TO 2014. 
 

The decade between 2004 and 2014 saw a profusion of activity and shifts in  the  Bank’s  procurement  policy.  Whilst  
the   previous   50   years   had   witnessed   mainly   incremental   changes   to   the   Bank’s   procurement policies, the most 
significant being the introduction of punitive and preventive anti-corruption  measures  into  the  Bank’s  procurement 
guidelines, the decade between 2004 and 2014 witnessed the most significant shifts in Bank procurement policy. 
From  the  changes  to  the  Bank’s  procurement  guidelines  that  occurred  between  2004  and  2011,  it  can  be  surmised  
that anti-corruption and governance were at the forefront of the issues addressed in procurement on Bank-financed 
projects. Thus, in 2004, the Bank expanded its definition of corruption in the Guidelines to cover bid-rigging, 
collusion and price-fixing and also to give the Bank the right to inspect bid documentation.30 In addition, in 2005, 
the Paris Declaration31 as expanded by the Accra Agenda32 in 2008 identified the increasing reliance on country 
procurement systems in aid or donor financed projects as a priority for development partners.33 These multilateral 
instruments provided the impetus for the Bank to engage in its pilot on the use of country systems and the eventual 
provision   in   the  Bank   procurement   guidelines   accepting   the   use   of   a   country’s   system   in   a  Bank-funded project 
within certain narrow limits.34 
 
In 2007, the Bank adopted a Governance and Anti-Corruption strategy,35 which laid out a multi-pronged program to 
combat corruption and improve governance among Bank borrowers. The most recent revisions to the Bank 
procurement guidelines in 2011 continued in this governance theme and dealt with the issue of cross-debarment 
amongst the development banks and provided for a new sanction of the temporary suspension of firms involved in 
an allegation of fraud and corruption on a Bank financed project.36  
 

                                                           
27 See generally, Sope Williams-Elegbe, (2012) Fighting Corruption in Public Procurement: A Comparative Analysis of 
Disqualification Measures (Hart, Oxford). 
28 Ghazala Mansuri and Vijayendra Rao, Localizing Development: Does Participation Work? (2013 World Bank); Sabine 
Schlemmer-Schulte, (2001)  “The Impact of Civil Society on the World Bank, the International Monetary Fund and the World 
Trade Organization: The Case of the World Bank”, 7 ILSA J.  Int’l  &  Comp.  L.  399, 403-04. 
29 World Bank, Operational Manual 10.02 (Revised March, 2012). 
30 Sope Williams,   “World   Bank   introduces   new  measures   to   reduce   fraud   and   corruption   in   Bank-financed projects and the 
administration of Bank loans.”  (2007)  16  (5)  Public  Procurement  Law  Review,  NA152-157. 
31 Paris Declaration on Aid Effectiveness: Ownership, Harmonization, Alignment, Results and Mutual Accountability, High 
Level Forum on Aid Effectiveness, February 28 to March 2, 2005. Available at http://www.unrol.org/files/34428351.pdf. 
Accessed 23 January 2014. 
32 Accra Agenda for Action, 3rd High Level Forum on Aid Effectiveness, September 2-4, Accra Ghana. Available at 
http://siteresources.worldbank.org/ACCRAEXT/Resources/4700790-1217425866038/AAA-4-SEPTEMBER-FINAL-16h00.pdf. 
Accessed 23 January 2014. 
33 Paris Declaration, para 17; Accra Agenda, para 15. See also the Cuzco Declaration of the OECD/DAC Task Force on 
Procurement; Strong Procurement Systems for Effective States, May 2011 and the Busan Partnership for Effective Development 
Cooperation, 4th High Level Forum on Aid Effectiveness November 29 to December 2, 2011. 
34 Bank procurement guidelines, para 3.20. 
35 World Bank, Strengthening World Bank Engagement on Governance and Anti-Corruption (2007) and the updated version- 
Strengthening Governance, tackling Corruption. The World Bank Groups Updated Strategy and Implementation Plan (March 
2012). Available at http://www-
wds.worldbank.org/external/default/WDSContentServer/WDSP/IB/2012/03/14/000386194_20120314010633/Rendered/PDF/674
410BR0SecM20Official0Use0Only090.pdf. Accessed 23 January 2014. 
36 Bank procurement guidelines, para 1.16 (d). 
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These cumulative shifts in  the  Bank’s  procurement  policy  in  this  decade  were occasioned by inter alia, changes to 
the  Bank’s  methods for delivering project finance; new areas that qualified for Bank lending; increased sectoral 
support as opposed to project lending; the increasing complexities wrought by fragile and conflict affected states as 
well as global developments in public procurement, which saw far-reaching reviews of procurement by inter-
governmental and multilateral bodies such as the European Union (EU) and the United Nations Commission on 
International Trade Law (UNCITRAL).37  It must be noted that these shifts were not peculiar to the Bank’s  
procurement space, and since the start of the new millennium and most notably, since the financial crisis of 2008, 
the Bank has been reevaluating its entire operations and governance framework in order to be able to respond better 
to unforeseen global changes and events, increase accountability, inclusiveness and participation in Bank decision-
making.38 The Bank itself has realized that   there   is   “a high correlation between the extent and quality of public 
participation and overall project quality.”39 Thus, the desire to improve the effectiveness of Bank-projects has led to 
concerns  about  “good-governance”  both  within  and  outside  the  Bank.40 
 
One of the stated dimensions of good governance is the quality of policy making and public service delivery41 and 
this   informs   why   the   Bank’s   procurement   policies   were   impacted   by   the   Bank’s   governance reform agenda. In 
addition, and as has been discussed above, improving public procurement practices is one way of improving the 
effectiveness of expenditure as good public procurement practices are a major determinant of the effectiveness of 
public expenditure.42  
 
Thus in 2012, the Bank commenced a holistic reform of its procurement policies, practices and procedures, which 
were aimed at ensuring that the  Bank’s  procurement  policies are in alignment both with the Bank’s  changing  role  
and with the challenges and innovations that have dominated Bank operations since its procurement policy was first 
adopted.  In  other  words,  the  reform  was  aimed  at  ensuring  that  the  Bank’s  procurement policy is in essence, fit for 
its purpose and aligns with   the   Bank’s broader modernization agenda.43 The   review   also   has   as   its   aims   “the 
attainment of the larger goal of improving development effectiveness by encouraging the use of country systems and 
harmonization, building competitive local industries, strengthening public sector management, improving 
governance and anticorruption, promoting sustainability, accelerating investment in infrastructure, and deepening 
international trade, among others.”44  It is thought that these agendas converge, in some way or another, with public 
procurement and the review of  the  Bank’s  procurement  policy  will  assist   in  identifying  both the opportunities and 
the trade-offs  in  realizing  these  policy  goals,  to  exploit  synergies  that  advance  the  Bank’s  agenda,  and  to  position  the  
Bank for the future.45 
 

                                                           
37 In July 2011, UNCITRAL adopted a new Model Law on Procurement, which replaced the earlier Model law of 1994. See 
http://www.uncitral.org/uncitral/en/uncitral_texts/procurement_infrastructure/2011Model.html. The EU on 15 January, 2014, 
adopted new rules on public procurement and concession contracts, which replace the rules adopted in 2004. See Press Release 
http://www.europarl.europa.eu/news/en/news-room/content/20140110IPR32386/html/New-EU-procurement-rules-to-ensure-
better-quality-and-value-for-money. Accessed 23 January 2014.   
38 Ghazala Mansuri and Vijayendra Rao, Localizing Development: Does Participation Work? (2013 World Bank); Montek Singh 
Ahluwalia et al, Repowering the World Bank for the 21st Century: Report of the High Level Commission on Modernization of 
World Bank Group Governance (October 2009); Alnoor Ebrahim and Steve Herz, Accountability in Complex Organizations: 
World Bank Responses to Civil Society (2007) Harvard University John F Kennedy School of Government Faculty Research 
Working Papers. 
39 Alnoor Ebrahim and Steve Herz, "World Bank-Civil Society Engagement: Review of Fiscal Years 2005 and 2006." 
(Washington, DC: Civil Society Team, The World Bank 2006). 
40 Ngaire Woods,   “The   Challenge   of   Good   Governance   for   the   IMF   and   World   Bank   Themselves”   (2000)   28   (5)   World  
Development 823; Carlos Santiso, Good Governance and Aid Effectiveness: The World Bank and Conditionality (2001) 7 (1) 
Georgetown Public Policy Review, 1. 
41 Kaufmann, Daniel, Aart Kraay and Pablo Zoido-Lobaton. 1999. Governance Matters (Washington: The World Bank, Policy 
Research Working Paper 2196, October). 
42 The World Bank and Public Procurement—An Independent Evaluation: Vol I, Building Procurement Capacity and Systems 
(2014 Independent Evaluation Group, The World Bank),1. 
43 Approach paper, pg 5 
44 Initiating discussion paper, page xi para 11. 
45 Initiating discussion paper, page xi, para11. 
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The reform commenced with a comprehensive review  of  the  Bank’s  current  approach  to  procurement  under  Bank-
financed operations, the first such review by the Bank since it was established.46 The review covered both the 
Bank’s  operational  procurement policies and procedures, and their application by the Bank and its borrowers.47 
 
The review led to the development of a new framework for procurement in Bank projects, which was adopted by the 
Executive Directors of the Bank in November 2013.48 This new framework sets out for the first time since the 
Bank’s   inception, a vision statement for Bank project procurement, which states that “Procurement in Bank 
Operations supports clients to achieve value for money with integrity in delivering sustainable  development.”49 The 
importance of the articulation of this vision statement cannot be over-emphasized as it means that for the first time, 
the Bank is clear as to what it intends its procurement policy to achieve and further, the statement explicitly puts 
Bank borrowers at the centre and as the beneficiaries of its procurement policy. It is instructive to note that before 
this review, which led to the Framework document, Bank procurement policy was imposed by the Bank on its 
Borrowers   to   meet   the   Bank’s   requirements and fiduciary obligations and were adopted without input from the 
users, and often without taking into account the end-users needs.50 An important aspect of the vision statement is 
that it seeks to ensure sustainable development. This is also the first time that the Bank has development at the 
centre of its procurement practices as opposed to its fiduciary obligations. It also signals an acceptance of the often-
touted wisdom, at least at domestic level that public procurement can be a prominent tool to help achieve 
developmental objectives.51 The Framework document also emphasizes that the vision statement will be undergirded 
by principles of best practice in procurement, which are said to be economy, efficiency, effectiveness, integrity, 
openness and transparency, and fairness.52 
 
The Framework document also developed a value-proposition for the Bank. This value-proposition is focused on 
“achieving value for money, supporting clients in pursuing sustainable procurement goals, integration, and 
exercising adaptability and leadership.”53 Again, it must be noted that this evidences a paradigm shift for the Bank. 
Prior to this review, Bank procurement policy was seen as a tool to standardize procurement practices and ensure the 
appropriate use of Bank funds, and although the Bank prided itself on its role in setting the tone for public 
procurement, especially for developing countries that looked to the Bank for guidance in relation to their 
procurement reform, this is the first time that the Bank is expressing a formal objective to provide leadership in 
relation to public procurement. This leadership role will be take the form of the Bank continuing to champion 
procurement reform, the articulation of best practices and the Bank developing its knowledge of partner systems.54 
In relation to the adaptability of procurement, the Framework document expresses the desire that at the micro or 
project  level,  Bank  procurement  arrangements  will  be  “fit-for-purpose”.55 This will finally put to rest the criticism 
that   the  Bank  used  to  adopt  a  “one  size  fits  all”  approach  to  its  procurement  regulations,  which  were  designed for 
large stand-alone infrastructure projects and did not therefore meet the needs of the non-project (or program 
procurements) and smaller value, less complex project procurements. This new move towards adaptability means 
that the Bank will permit the use of country systems, where it sees that an acceptable standard of procurement will 
be achieved, even if the country’s approach  and  legal  and  administrative  tradition  differs  from  the  Bank’s. 
 
One area of Bank procurement that is not affected by the review is the legal remedies of the Bank in relation to 
procurement  as  well  as   the  Bank’s  approach   to  preventing  and  sanctioning  fraud  and  corruption   in  Bank  financed  

                                                           
46 Approach paper, para. 5 
47 Approach paper para 13. 
48 See World Bank, Procurement in World Bank Investment Project Finance. Phase I, A Proposed New Framework (October 25, 
2013). Available at http://consultations.worldbank.org/consultation/procurement-policy-review-consultations [hereinafter A New 
Framework]. 
49 See A New Framework. 
50 Hildi Caroli Casavola, (2010) “The   Globalization   of   Public   Contract   Law”   in   Rozen   Nogellou   and   Ulrich   Stelkens,  
Comparative Law on Public Contracts (Bruylant). 
51 Christopher McCrudden, (2007) Buying Social Justice: Equality, Government Procurement and Legal Change (Oxford 
University Press); Sue Arrowsmith and Peter Kunzlik (eds), (2009) Social and Environmental Policies in EC Procurement Law 
(Cambridge University Press); Ron Watermeyer, (2000) “The Use of Targeted Procurement as an Instrument of Poverty 
Alleviation and Job Creation in Infrastructure Projects”  2  (5) Public Procurement Law Review, 226-50. 
52 A New Framework, page 4. 
53 A New Framework, page 6. 
54 A New Framework, page 6 
55 A New Framework, page 7. 
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projects.56 This   is   possibly   as   a   result   of   the   fact   that  most   of   the   changes   to   the  Bank’s  procurement policy and 
guidelines  between  1994  and  2011  focused  on  changes,  amendments  and  supplementations  to  the  Bank’s  approach  
to fraud and corruption and as a result, further changes are not as yet required in this area. 
 
The  review  of  Bank’s  procurement policy is far from over. In 2014, it is intended that phase II of the review would 
commence which would articulate the new proposed framework into a fuller strategy for how the Bank would 
support client procurement performance and would provide the outline of a new statement of procurement policy.57 
This phase will address implementation issues and include more consultation with stakeholders and lead to the 
preparation of a detailed policy  proposal,  which  will  be  presented  to  the  Bank’s  Executive Directors for approval in 
2015 and the policy launched thereafter.58  
 
 

IV.� IMPLICATIONS OF THE PROPOSED PROCUREMENT POLICY 
 
As has been discussed above, the proposed changes to the procurement policy evidences a step change for the Bank 
in relation to its procurement policy, approach, organisation and arrangements and will have implications for the 
way the Bank thinks about, organizes and conducts its procurement in future. Some of the areas that will be most 
affected  include  the  Bank’s  approach to risk assessment as there is going to be a focus on high risk and high value 
contracts; the Banks staffing, as Bank procurement staff will move from reviewers of contract documentation to 
trainers and partners; and Bank understanding of capacity development in Borrowers in relation to the use of country 
systems. The all pervading nature of these changes mean that it is likely that the Bank itself does not realize just how 
many variations will be wrought and will be required until it fully adopts and begins to implement the new 
procurement policy. This makes it pertinent that a sufficient period of transition be granted to Bank clients, Bank 
staff and contractors in relation to the changes.   
 
Some  of  the  more  salient  implications  for  the  Bank’s  proposed  changes to its procurement policy are outlined below: 
 
i. Procurement  arrangements  must  be  “fit  for  purpose”:  The  idea  of  “fit  for  purpose”  procurement  is  that   the 

best outcome in relation to what is being procured should be pursued through dialogue with potential 
suppliers in order to generate the best overall result for the contracting agency and the users of the goods 
and services.59 This may be one of the most difficult concepts for the Bank to adopt and internalize, as it 
entails a move away from traditional procurement thinking which ensures minimal pre-contract interaction 
between contractors and the procuring agency in order to minimize the risks of corruption and collusion in 
the procurement process. Knowledge sharing and dialogue between potential contractors and the procuring 
agency can enhance outcomes in relation complex contracts, where research and development or innovative 
solutions are required. Enhanced dialogue is already a feature of procurement regulations in other contexts 
such  as  the  “competitive  dialogue”  procedure  in  the  EU  procurement  directives.60 It will be interesting to 
see how the Bank will ensure that a similar procedure in the Bank context does not lead to abuse by Bank 
clients.  

 
ii. Value for money: The concept of value for money in public procurement regulation is hardly new, but it 

has transformed from a concept that pursued the least-cost procurement to a concept that is focused on the 
life-cycle costs of the procurement and not just the cost or purchase price.61 Although the Bank has 
traditionally permitted the consideration of factors beyond the cost price for Bank-funded procurements, 
anecdotal evidence suggests that most Borrowers would focus on price in Bank-funded projects to ensure 
that they do not fall afoul of the Bank guidelines. However, the Bank now seeks to make the determining 
factor in evaluating bids for Bank-funded   projects   “the optimum combination of whole-life costs and 

                                                           
56 A New Framework, page 14. 
57 A New Framework, page 16. 
58 A New Framework, page 16. 
59 Initiating Discussion paper, page 21. 
60 Directive 2004/18/EC of the European Parliament and of the Council of 31 March 2004 on the coordination of procedures for 
the award of public works contracts, public supply contracts and public service contracts, Article 29. 
61 Initiating Discussion paper, page 21. 
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benefits.”62 This will be very difficult for the Bank to achieve, especially where Borrowers lack capacity in 
the area of procurement and supply chain management. This is because determining whole life cycle costs 
and benefits necessarily includes an assessment of factors such as maintenance cost; management costs; 
operating costs; the costs of disposal of goods (where appropriate) and the implications of risks and 
flexibility throughout the entire life cycle. Although value for money is conceptually a good idea, its 
implementation in practice may prove difficult as the inclusion of more subjective factors in public 
procurement always increases the scope for the abuse of discretion. 
 

iii. Supporting clients in pursuing sustainable procurement goals: The issue with this new policy thrust will be 
to determine the scope and the level of support that the Bank will be able to provide to its clients. It must be 
stated that at present, the Bank provides some level of support to its clients inter alia through 
“implementation  support  missions”  to  clients.  These meetings are often helpful in distilling the areas where 
Bank clients are having difficulty following Bank procurement guidelines; clarifying the objectives and 
outcomes for a Bank funded project and highlighting issues that Bank clients may be facing with Bank 
procedures for withdrawal and retirement of funds. However, it seems likely that the Bank wants in the 
future to provide a greater level of support to clients to ensure that procurement goals are met. At present, 
implementation support missions are very process oriented and can focus on ensuring compliance with 
Bank regulations. It will be interesting to see whether the Bank will adopt a more flexible approach to 
ensuring its clients meets their goals, even if this comes at the risk of less than perfect compliance with 
Bank procedures. It must be noted that the Bank desires not only to provide further and where required 
“hands-on”   support in relation to Bank-funded procurements, but more generally in relation to domestic 
procurement. Thus, there is an indication that the Bank will devote more resources to its clients to assist 
them in improving their public procurement regimes by “filling gaps, streamlining their procedures and 
processes, overcoming bottlenecks, and providing more support for capacity building and 
professionalization”.63 The second issue that will arise with this policy thrust is the implications for Bank 
procurement support staffing. At present, the Bank has about 220 full-time procurement staff in its offices 
worldwide.64 Increasing the level of support to Bank clients worldwide may entail an increase in the 
numbers of procurement staff and of course an increase in the capacities of existing staff.65  This will not 
necessarily be easy, given the vast range of clients, contracts and sectors that the Bank deals with.   
 

iv. Providing leadership in public procurement: The Bank has long considered itself the global leader in 
relation to procurement best practices, and wants to ensure that it maintains this leadership role.66 
Innovations such as the Country Procurement Assessment Reports (CPARs) and the Methodology for 
Assessment of National Procurement Systems (MAPS) have ensured that in the area of procurement 
reform,67 the Bank indeed does have a leading role. However, it must be stated that direction in the area of 
procurement reform is not the sole preserve of the Bank and the United Nations Commission on 
International Trade Law (UNCITRAL), which was established in 1966 to further the progressive 
harmonization and modernization of the law of international trade by promoting the use and adoption of 
legislative and non-legislative instruments in key areas of commercial law, including procurement68 is 
widely regarded as providing a globally acceptable template for countries which wish to reform or develop 
procurement regulation for the first time.69 For the Bank to maintain relevance in the area of procurement, 

                                                           
62 Initiating Discussion paper, page 21. 
63 A New Framework, page 10. 
64 A New Framework, page 10. 
65 A New Framework, page 10. 
66 A New Framework, page 2. 
67 Sope Williams-Elegbe,(2013)  “The  World  Bank’s  Influence  on  Procurement  Reform  in  Africa  21  (1)  African  Journal  of  
International and Comparative Law, 95.  
68 A Guide to UNCITRAL, available at http://www.uncitral.org/pdf/english/texts/general/12-57491-Guide-to-UNCITRAL-e.pdf  
69 S Arrowsmith & J Tillipman (eds.) (2010) Reform of the UNCITRAL Model Law on Procurement: Procurement Regulation 
for the 21st Century (West), ch 1; R Hunja, (1998) “The  UNCITRAL  Model  Law  on  Procurement  of  Goods,  Construction  and  
Services  and  its  Impact  on  Procurement  Reform”,  in  S  Arrowsmith and A Davies (eds), Public Procurement: Global Revolution, ; 
R Hunja, (2003) “Obstacles   to  Public  Procurement  Reform   in  Developing  Countries”,   in   S  Arrowsmith   and  M  Trybus   (eds),  
Public Procurement: The Continuing Revolution. See B Basheka, (2009) “Public  Procurement  Reforms   in  Africa:  A  Tool   for  
Effective   Governance   of   the   Public   Sector   and   Poverty   Reduction”,   in   K   V   Thai   (ed),   International   Handbook of Public 
Procurement, 131. 



 | P a g e  
 

9 

it will need to stop considering procurement through the narrow prism of Bank-funded projects. This is a 
radical change from current Bank operations and the thinking of Bank staff and may raise conflicting 
priorities that will need to be addressed as time goes on. As has been discussed above, Bank regulation of 
procurement developed from a desire to ensure that the Bank met its fiduciary obligations as expressed in 
its Articles of Agreement and that Bank loans were judiciously used for their intended purpose. However, 
of course, procurement is a strategic function that can ensure that countries meet their developmental 
aspirations. The Bank has already realized this in its newly articulated vision statement, but it must in 
practice ensure that in rewriting its new guidelines and in providing support to clients, the goal is not 
merely to ensure that Bank funds are properly used.  

 
V.� CONCLUSION 

 
This draft working paper is an attempt to examine in detail the proposed salient changes  to  the  Bank’s  procurement  
policy as well as the  evolving  nature  of  the  Bank’s  procurement  policy  and  distill  the  implications  for   the Bank. A 
comprehensive review to Bank procurement is long overdue as the Bank has essentially maintained the same 
approach to its procurement policy since its establishment, despite changes   in   the   nature   of   the  Bank’s   lending,  
projects and clients; evolutions in procurement methods; innovations in relation to e-technologies; the trend towards 
harmonization of procurement practices and regulation; and other changes such as the increasing move towards 
public-private partnerships, outsourcing and the use of concessions. When and if the policy eventually comes to 
fruition, it will involve a radicalization of the approach to procurement that has been adopted by the Bank since its 
inception. If implemented, the new policy will bring about significant changes to the arms-length nature of 
procurement interactions between potential contractors and procuring agencies; a change to bid evaluation methods 
to take life cycle costs into account in order to achieve value for money; changes to Bank staffing requirements in 
procurement to provide more support to Bank clients and a more holistic approach to public procurement to ensure 
that the Bank maintains its leadership role.  
 
It is hoped that the policy will be fully developed and implemented during 2015 as stated. 70 Given the extensive 
nature of the proposed reforms, there is a fear that the Bank may realize that it has bitten off more than it can chew 
and the reforms may never be fully implemented, as was the case with the extensive reforms that were proposed in 
1997, which did not have the desired or a sustained impact on Bank procurement.71  
 

                                                           
70 A New Framework, page 16. 
71 Initiating Discussion paper, pages 4-5. 
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Decades of failing to adequately maintain the transportation infrastructure (e. g., highways, roads, bridges, 

tunnels, etc.) of the United States (US) has resulted in a crisis of major proportions. The American Society of 

Civil Engineers rates the condition of transportation infrastructure in the United States as “mediocre” to 

“poor.” US state and local governments suffer from a perfect storm of deteriorating transportation 

infrastructure, increased demands and no money. A partial solution to this crisis may be the greater use of a 

special type of public-private partnership (P3) called design-build-finance-operate-maintain (DBFOM). In 

DBFOM P3s, the private sector provides a large portion or all of the upfront capital required to construct new, 

or rehabilitate existing, transportation infrastructure. This article first defines P3s and presents a taxonomy of 

transportation infrastructure P3s. Three case examples of DBFOM P3s are then presented that demonstrate 

how states have successfully leveraged private sector funding for transportation infrastructure projects. Next, 

US state transportation infrastructure P3 enabling legislation is reviewed focusing on six key policy issues. 

Finally, the challenges that DBFOM transportation infrastructure P3s represent for public procurement are 

identified and discussed. 

Keywords:   Public-private partnerships, P3s, DBFOM, transportation infrastructure  

INTRODUCTION 

On Saturday May 25, 2013, a 60 foot section of a 58 year old bridge over the Skagit River north of Seattle in 

the US state of Washington collapsed. As the New York Times reported the collapse: “underscored the 

vulnerability of a transportation system that hinges not just on high-profile water crossings and tunnels, but on 

thousands of ordinary and unremarkable components that travellers mostly take for granted.” [1] Decades of 

failing to adequately maintain the US transportation infrastructure (e. g., highways, roads, bridges, tunnels, 

etc.) has resulted in a crisis of major proportions. The American Society of Civil Engineers (ASCE) rates the 

condition of US transportation infrastructure as “mediocre” to “poor.” [2] The ASCE estimates that it will cost 

as much as US$3.6 trillion to bring US transportation infrastructure up to “good” condition. [2] Where will the 

funding come from? Despite some recovery from the Great Recession of 2008, US state and local 

governments continue to face revenue challenges. [3-4] Consequently, a number of US state and local 

governments are looking closely at a new revenue source: the private sector. Some US state and local 

governments have successfully leveraged private sector capital for transportation infrastructure projects using 

public-private partnerships (P3s) and in particular one specific type of P3 called “design-build-finance-
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operate-maintain” (DBFOM). In DBFOM P3s, the private sector provides part or all of the upfront capital 

required to construct new, or rehabilitate existing, transportation infrastructure. 

WHAT IS A PUBLIC-PRIVATE PARTNERHIP? 

The National Council for Public-Private Partnerships (NCPPP) in the US defines a P3 as, “a contractual 

agreement between a public agency (federal, state or local) and a private sector entity. Through this 

agreement, the skills and assets of each sector (public and private) are shared in delivering a service or facility 

for the use of the general public. In addition to the sharing of resources, each party shares in the risks and 

rewards potential in the delivery of the service and/or facility.” [5]  

A public-private partnerships (P3) is perhaps best thought of as an “umbrella term” that includes a number of 

different approaches to involvement of the private sector in transportation infrastructure projects.  P3s can take 

many forms. Some of the more common P3s forms are shown in Table 1.  

Table 1- Types of Public-Private Partnerships (P3s) 
__________________________________________________________________________________________ 

 
Operations & Maintenance (OM) - the private sector partner operates and maintains a transportation asset, the 
government partner owns the asset.  
 
Design-Build (DB) - the private partner both designs and builds a transportation asset, the government partner 
provides the funding and owns and operates the asset or facility. 
 
Design-Build-Operate (DBO) - the private partner designs, builds and operates a transportation asset, the 
government partner provides the funding and owns the asset or facility. 
 
Design-Build-Operate-Transfer (DBOT) - the private partner designs, builds and operates a transportation 
asset and transfers ownership to the government partner. 
 
Build-Transfer-Operate (BTO) - the private partner constructs a transportation asset and transfers title to the 
government partner.  The public partner then leases the asset or facility to the private partner under a long term 
contract. 
 
Build-Own-Transfer-Operate (BOTO) - the private partner builds, owns and operates a transportation asset 
for a period of time at which point ownership is transferred free of charge to the government partner. 
 
Design-Build-Finance-Operate-Maintain (DBFOM) - the private partner designs, builds, finances, operates 
and maintains for a period time (e.g. 30 to 50 years or more), a transportation asset; the private sector partner 
covers its operating and debt service costs as well as its profit through the imposition of tolls, availability 
payments or some combination.  
 
________________________________________________________________________________________ 

While outside the scope of this paper, it is nevertheless important to note that in the US P3s are not restricted 

to just transportation projects, but can include other types of infrastructure including: schools, hospitals, water 

and wastewater and others.  

THE BENEFITS OF DBFOM TRANSPORTATION INFRASTRUCTURE P3S 

The potential benefits of transportation infrastructure P3s are said to be numerous. Among the benefits most 

commonly mentioned by US state and local governments are: accelerated construction time, on-time and on-

budget delivery of transportation infrastructure, cost savings through the bundling of design, construction, 
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operations and maintenance and access to new sources of financing. [6] It is this last potential benefit (new 

sources of financing) that has attracted the attention of many US state and local governments.  

The Structure of Transportation DBFOM P3s  

What distinguishes a transportation DBFOM project from other transportation infrastructure P3s is its 

financing component. DBFOM P3s utilize a form of financing that is unlike either traditional public financing 

or corporate financing. DBFOM P3s use what is called project financing, also referred to as limited recourse 

financing. [7] In this type of financing, private sector investors provide the required capital and recover their 

investment plus a profit from the cash flow and earnings generated by the transportation infrastructure asset. 

The cash flow and earnings come from user fees, tolls, government payments or some combination. DBFOM 

P3s generally involve long term contracts (30 - 50 years or longer). Long term DBFOM P3 contracts are 

necessary in order for the private sector to recover its capital costs and earn a profit without user fees or tolls 

being raised to politically unacceptable levels. The use of project financing has been credited with facilitating 

the construction of large new public transportation infrastructure projects costing billions of dollars that 

otherwise might not have been undertaken. [8] 

Special Purpose Vehicle  

To facilitate DBFOM transportation infrastructure P3s, a “special purpose vehicle” (SPV) is usually created. 

A SPV is a separate private sector corporate entity created for the sole purpose of managing all aspects of a 

single DBFOM transportation infrastructure P3 from financing to design and construction to operations and 

maintenance (Figure 1). The SPV becomes the private sector partner. A separate SPV is usually created for 

each individual transportation DBFOM P3. The rationale is that a SPV should have no competing priorities. 

The SPV operates and maintains the transportation infrastructure asset or facility usually through sub-

contractors. 

 
Figure 1 – A Typical Special Purpose Vehicle (SPV) 
 

 

 

 

 

 

 

 

The SPV arranges the project financing through a combination of equity and debt.  [9] However the project 

financing may also include government grants and loans and government guarantees. Debt is usually provided 

by banks, financial institutions, pension funds or from capital markets. Equity contributions usually constitute 

10% to 20% of the total required capital. [7] However, since the onset of the great recession of 2008, the ratio 
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of equity to debt has been increasing.  Equity is generally provided by financial institutions, the SPV itself and 

its sub-contractors (e.g., architectural firms, construction firms, others).  [10]  

DBFOM TRANSPORTATION INFRASTRUCTURE P3S: THREE CASE EXAMPLES 

Perhaps the best way to understand exactly how DBFOM transportation infrastructure P3s work, particularly 

the financing aspects, is to look at some case examples. The following three case examples deal with: (1) the 

Port of Miami Tunnel, (2) the I-495 Capital Beltway and (3) the Texas State Highway 130 (SH-130).     

Case Example #1 - Port of Miami (Florida) Tunnel   

The Port of Miami is one of the busiest in the US.  As many as 1,500 cargo ships dock at the port in any given 

year and 4 million plus travellers pass through it. The Port of Miami actually sits on an island. To get to the 

port, an estimated 26,000 vehicles per day are forced to utilize the City of Miami’s surface streets. [11] 

The Florida Department of Transportation (Florida DOT) has entered into a transportation infrastructure P3 

project with “MAT Concessionarie LLC” to design-build-finance-operate-maintain (DBFOM) a tunnel that 

will connect the Port of Miami with interstate highways I-95 and I-395. The MAT Concessionaire LLC is the 

special purpose vehicle. Once completed and open for business, the tunnel will relieve congestion on the city 

of Miami’s surface streets.   

The total cost of design and construction of the tunnel is estimated at US$903 million. The private sector 

partner contributed US$80 million in equity and helped arrange the remainder of the financing in the form of 

debt.  Once the tunnel is open to traffic, all operating and maintenance costs will be paid by the State of 

Florida. The Florida DOT will collect container and passenger fees (user fees) to provide the revenue stream 

to fund the ongoing operations, maintenance and debt service of the P3 project.  

Construction of the tunnel began in May 2010 and completion is expected by May of 2014. Operational 

control of the tunnel will pass to the Florida DOT at the end of the P3 contract term in October 2044. [11-12] 

President Barack Obama held a news conference in April 2013 in Miami using the Port of Miami Tunnel 

project as a backdrop to discuss the US transportation infrastructure crisis and public-private partnerships. 

[13] 

Case Example 2 - I-495 Capital Beltway 

In 2007, the Department of Transportation of the state of Virginia (Virginia DOT) entered into a DBFOM 

transportation infrastructure P3 project with a private sector partner (Fluour & Transurban) to expand the I-

495 Capital Beltway (highway) around Washington, D.C.  The project was needed to relieve traffic congestion 

that was costing the local economy an estimated US$5.5 billion per year. [14]  

The cost of the I-495 Capital Beltway P3 project is some US$2.1 billion. The private sector partner 

contributed US$368 million in capital.  The remainder of the financing is comprised of government bonds and 

loans under the provisions of the US federal government’s “Transportation Infrastructure Financing & 

Innovation Act” (TIFIA). The contract term is for 80 years. [15] 

The I-495 Capital Beltway expansion opened in 2012 and consists of 12 lanes. Eight lanes are general purpose 

and four are high occupancy toll (HOT) lanes. Toll charges on the I-495 Capital Beltway vary depending on 
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the time of day and the amount of congestion on the roadway and generally run from a low of US$3 to a high 

of US$6 during rush hour traffic. [14-15] 

Case Example #3 - Texas State Highway 130 (SH-130)  

In 2008, the Department of Transportation of the state of Texas (Texas DOT) entered into a DBFOM 

transportation infrastructure P3 for two extensions (segments 5 and 6) to Texas State Highway 130 (SH-130). 

The special purpose vehicle is the “H130 Concession Company LLC,” a consortium owned 65% by Cintra 

and 35% by Zachry Construction. The cost of the P3 project was some US$1.36 billion and involved no 

capital contributions on the part of the State of Texas. The private sector partner contributed US$200 million 

in equity plus a contingency commitment of an additional US$30 million. The remainder of the funding came 

from a group of 5 European banks and from a federal government loan. The P3 contract runs for 50 years. The 

private sector partner collects tolls to be used to cover operations and maintenance costs and debt service. 

Over the life of the P3 contract, the State of Texas will receive an estimated US$125 million in payments from 

the private sector partner. [16-18]   

The roadway opened to traffic in November 2011. In 2013, the speed limit on SH-130 was increased to 85 

miles per hour at the request of the private sector partner who paid the State of Texas an additional US$100 

million for the change [16-18] 

STATE P3 ENABLING LEGISLATION 

According to the National Conference of State Legislatures and the Federal Highway Administration of the 

US Department of Transportation, thirty three (33) of the fifty (50) US states have adopted some sort of P3 

enabling legislation. [19-21] This legislation applies to transportation infrastructure projects including 

DBFOM and in some instances to other infrastructure types such as: schools, hospitals, water/wastewater and 

others (see Table 1). Most of this state enabling legislation has been passed in the last few years.  

The existence of state enabling legislation is considered essential by both the USDOT as well as the NCSL if a 

US state or local government is serious about accessing private sector funding. State enabling legislation is 

said to provide a public statement that transportation infrastructure P3s, including DBFOM, have been the 

subject of favourable public policy debate. The existence of state enabling legislation is also said to help 

create a stable environment for private sector investment.  

A variety of organizations and individuals have monitored the adoption of state P3 legislation. [12, 20-25] 

This research has identified several key policy issues including: type of authority, unsolicited proposals, 

availability payments and shadow tolls, lower level authority, prior legislative approval and non-compete 

clauses.  
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Table 1 –US States with Transportation Infrastructure P3 Enabling Legislation 

  

 

State  Type of   
Authority 

Unsolicited  
Proposals  

Availability  
Payments or  
Shadow Tolls  

 

 Lower 
Level 

Authority 

Prior 
Legislative  
Approval 

Non-
Compete 

Clause               

Alabama   *   * 

Alaska Restricted    *  

Arizona Restricted * * *   

Arkansas    *   

California 

 

Restricted *   *  

Colorado       

Connecticut Restricted   *   

Delaware 

 

 *   *  

Florida  * * * * * 

Georgia  * *    

Illinois   * *   

Indiana Restricted    *  

Louisiana  * *  *  

Maine    *   

Maryland  *   *  

Mass    *   

Minnesota  *  *  * 

Miss Restricted *  *   

Missouri  *     

Nevada  *  *   

N. Carolina Restricted *    * 

N. Dakota  * * *   

Ohio Restricted *  *   

Oregon  * *    

Penn    * *  

S. Carolina       

Tennessee Restricted    * * 

Texas  * * *   

Utah  *     

Virginia  *  *   

Washington  *   *  

W. Virginia    * *  

Wisconsin 

 

   * 
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Type of Authority 

The type of authority delegated in state P3 enabling legislation can be classified as either broad or restricted. 

Restricted authority means that the state legislature has only authorized the use of transportation infrastructure 

P3s for a small number of pilot or demonstration projects.  

Unsolicited Proposals 

An unsolicited proposal is one that is not submitted by the private sector in response to a traditional 

government procurement. The idea behind unsolicited proposals is to allow the private sector to propose 

transportation infrastructure projects (including DBFOM) that a state or local government may not have 

considered.  

Availability Payments & Shadow Tolls  

Some state P3 enabling legislation allows for the use of “availability payments” and/or “shadow tolls.”  An 

availability payment is when a state or local government makes payments to the private sector partner when 

the P3 project is available and accessible to users. A shadow toll is when a government makes payments to a 

private sector partner on behalf of users.  For example, a state or local government might pay a shadow toll of 

$3 to a private sector partner every time a vehicle uses a P3 highway. Availability payments and shadow tolls 

can be used to lower the cost of tolls making their imposition more acceptable. Also, tolling can reduce 

vehicle use of a DBFOM transportation infrastructure P3 project, which in turn, can have negative 

implications for revenue generation. In such cases, availability payments and/or shadow tolls represent an 

alternative method of revenue generation. The Florida DOT, for example, decided to utilize availability 

payments for the Miami tunnel due to concerns that tolling might reduce vehicle use and thus defeat the 

primary purpose of the P3 project which is to divert traffic away from Miami surface streets.  

Lower Level Authority 

Some state P3 enabling legislation applies only to state departments and agencies; other state legislation also 

applies to local governments (e. g., cities, counties, others).    

Prior Legislative Approval  

Some state P3 enabling legislation requires the state legislature to grant “prior legislative approval” before an 

individual P3 project may be implemented. Prior legislative approval can be either ex-ante or ex-post. Ex-ante 

approval means that a state legislature “green lights” an individual transportation infrastructure P3 project 

(including DBFOM) up front before the public procurement process begins. Ex post approval means that a 

state legislature reserves the right to intervene in a transportation infrastructure P3 project in the latter stages, 

even after the public procurement process has been initiated.  

Non-Compete Clause 

A non-compete clause is where a transportation P3 contract includes a provision restricting the government’s 

ability to construct new transportation projects that might affect the utilization of the P3 project and thus 

jeopardize its revenue generating potential.  Non-compete clauses are favored by the private sector because 

they help protect the revenue potential of a P3 project and thus its financial viability.  
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CHALLENGES OF DBFOM TRANSPORTATION INFRASTRUCTURE P3S FOR PUBLIC 

PROCUREMENT 

A majority of US states have adopted transportation infrastructure P3 enabling legislation, including DBFOM. 

In addition, a majority of states with P3 enabling legislation make provision for lower level authority as well 

as unsolicited proposals.  Consequently, it seems reasonable to predict that many US state and local 

government procurement professionals will, at some point in the not too distant future, have a close encounter 

with transportation infrastructure P3 projects including DBFOMs. US state and local government procurement 

professionals are thus put on notice that at any future time their respective elected officials, and in the case of 

unsolicited proposals any private sector firm, can initiate a transportation infrastructure P3 project including 

DBFOM. State and local government procurement professionals are also put on notice that in those states with 

ex-post prior legislative authority, politics may play a greater role in the selection of private sector partners 

than might otherwise be the case. 

When it comes to DBFOM transportation infrastructure P3s, public procurement professionals are being asked 

to contract for new, highly complex and expensive projects without much training or guidance and with 

procedures, processes and tools designed for other purposes.   Several challenges can be identified that public 

procurement professions are encountering, and will continue to encounter, until US state and local government 

policymakers come to the realization that DBFOM transportation infrastructure P3s represent a new type of 

relationship between the public and private sectors. In the following sections three of the most important 

challenges are discussed including:  (1) the partnership nature of DBFOM transportation infrastructure P3 

projects, (2) DBFOM transportation infrastructure P3s as non-standard public procurements, and (3) the long 

term contractual nature of DBFOM transportation infrastructure P3s.   

In addition to identifying and discussing these three major challenges, this section also describes how other 

countries have dealt with them. While P3s in general, and DBFOM transportation infrastructure P3s in 

specific, are still relatively new to the US, other countries (e. g., Australia, United Kingdom & European 

Union) have used them for some time now. Turning to the experience of other countries may provide insights 

and some direction as to how US state and local governments might approach these challenges.  

The Partnership Nature of DBFOM Transportation Infrastructure P3s  

The partnership nature of DBFOM transportation infrastructure P3s place them in a new and different position 

on the continuum of public sector/private sector relationships in the US. DBFOM transportation infrastructure 

P3 projects are something more than public procurement, but less than total private provision (see Figure 2). 

The US federal government recognizes partnership arrangements and the use of what are called “cooperative 

agreements” under the Federal Grant & Cooperative Agreement Act. [26] US state and local government 

public procurement policies, however, generally do not recognize the concept of partnerships. State and local 

government procurement policies are predicated upon a buyer/seller relationship. Part of the selection process 

for DBFOM P3s involves decisions about essentially going into business with a private sector entity for an 

extended period of time. 

 

 

 8 



Figure 2 - The Nature of DBFOM P3s 

 

 

  

 

 

 

The finance component also sets DBFOM transportation infrastructure P3s apart from traditional US state and 

local government procurement policies based on buyer/seller relationships. Traditional US state and local 

government procurement policies are inadequate when the private sector is being asked to help address public 

transportation infrastructure needs and to also provide the necessary funding.     

DBFOM Transportation Infrastructure P3s as Non-standard Public Procurements 

From an implementation perspective, several aspects of the DBFOM transportation infrastructure P3 projects 

likewise do not fit neatly into how US state and local governments conduct their procurement processes. US 

state and local government infrastructure projects are generally: procured individually, involve the use of 

requests for proposals (RFPs), request for qualifications (RFQs) or some combination, allow for progress 

payments during the construction phase, and do not involve unsolicited proposals. International best practices  

suggest that DBFOM transportation infrastructure P3s should be handled differently and when necessary 

should include: bundling, alternatives to RFPs and RFQs and no progress payments. [10] 

Bundled Procurements 

International best practices in DBFOM transportation infrastructure P3s suggest that larger projects are 

preferable to smaller ones. The rationale here is that smaller projects are not cost effective owing to the 

transaction costs involved with DBFOM transportation infrastructure. As a rule of thumb, international best 

practices suggest that a DBFOM transportation infrastructure P3 project should involve anticipated costs of at 

least US$100 million.  [27] An additional consideration is that DBFOM transportation infrastructure P3s 

projects of less than US$100 million may be too small to be attractive to private sector investors. Bundling 

several smaller transportation infrastructure projects into one DBFOM P3 is one method to reach the 

minimum cost threshold   

Alternatives to RFPs and RFQs 

Because of the unique challenges created by the financing components, traditional requests for proposals 

(RFPs) and requests for qualifications (RFQs) may be insufficient to deal adequately with DBFOM 

transportation infrastructure P3s. International best practices, and in particular the policies and practices of the 

European Union (EU), suggest that concurrent negotiations with different private sector firms conducted over 

a period time may be necessary for the government to determine which proposed financing approach 

represents best value for money.  The EU has identified a relatively new and substantively different 

procurement approach that is recommended for use in DBFOM transportation infrastructure P3 projects called 

“competitive dialogue.” [28] Competitive dialogue is a multiphase procurement process that allows concurrent 

discussions and negotiations with multiple contractors. [29]  

 

 
Public/Private Sector Service Delivery Continuum 

 
 
Public                   Public                      DBFOM                 Private     
Provision              Procurement              P3s                      Provision  
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No Progress Payments 

Owing to the significant costs (US$ 1 billion or more) involved with many transportation infrastructure 

projects, US state and local government procurements have traditionally allowed for progress payments to be 

made during the construction phase.  International best practices in DBFOM transportation infrastructure P3s 

suggest that no payments of any kind should be made to the private sector partner before and until the P3 

project has been constructed/rehabilitated and is available for use by the general public. [10] Tying payments 

to availability is said to act as an additional incentive for the private sector to deliver the DBFOM 

transportation infrastructure P3 project on time and on budget.  [30] 

Long Term Contracts 

DBFOM transportation infrastructure P3 contracts generally run for 30 to 50 years and some can involve 

contract terms of close to 100 years.  Long term contracts of this nature present several problems for public 

procurement.  How does one design and develop a contract that is to cover a term of 30, 50 or even 99 years? 

International best practices suggest that DBFOM transportation infrastructure contracts should be classified as 

“incomplete contracts” and treated accordingly. [31]  Following this logic, DBFOM transportation 

infrastructure P3 contracts would be: more flexible, reviewed and recalibrated periodically, include 

recognition and provisions for continuing dialogue and negotiations and be performance-based with more 

emphasis on outputs and outcomes. [9, 26]  

SUMMARY & CONCLUSION  

The challenge for US state and local governments going forward is how to finance the $3.6 trillion needed 

according to the American Society of Civil Engineers to bring the nation’s “poor” and “mediocre” 

transportation infrastructure up to “good” condition. [2]   One proposed solution is through the greater use of 

public-private partnerships (P3s) and in particular design-build-finance-operate-maintain (DBFOM) P3s 

where the private sector provides part or all of the necessary funding. 

This paper has discussed DBFOM transportation infrastructure P3s and identified some major implications for 

US state and local government procurement and public procurement professionals.  Transportation 

infrastructure P3s, and in particular DBFOM P3 projects, are outside the mainstream of traditional public 

procurement practices. Because of such challenges as the partnership relationship, the funding approach and 

long term contracts (30, 50 100 years), DBFOM transportation infrastructure P3s require new thinking and 

new procurement policies and tools.  Going forward, US state and local government procurement 

professionals need to become grounded in transportation infrastructure P3s in general and DBFOM projects in 

particular.  To this end, some international best practices were identified and discussed. 
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ABSTRACT 
 
Since the 1990s, Japanese tendering systems for public works have experienced 

drastic reforms due to criticism to many exploded bid-rigging cases. However, 
focusing on the local governments (prefectures), we observe that their responses 
to the reform of their tendering system are much dispersed. Especially, to the 
adoption of the price auction with public invitation which permits procurers’ 
discretion, on one hand some prefectures positively restrain the use of it, on the 
other hand others take negative stance to suppression of this tendering system. 
Based on the discussions in auction theory, we examine why this types of 
different stance occurs. Especially, we focus on favoritism of the local 
governments and clarify that favoritism plays an important role to the choice of 
tendering system. That is, it is clarified that the incentive to adopt price 
competition with public invitation depends on the growth rate of construction 
firms located in the territory and the competitiveness among bidders in the 
prefecture. In addition, this hypothesis is confirmed by using very simple 
econometric methods. 
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1.� INTRODUCTION 
 

Needless to say, building activities, such as construction of buildings, roads, 
and bridges, occupy an extremely important position in national economies. In 
many countries, the construction industry promotes significant value addition and 
employment, and plays an important role in the economy. Since the contractor of 
these activities relate to public works are determined by the auctions conducted 
by the public sector, it is important to clarify the nature of them. Actually, the 
public procurers adopt various tendering system according to the nature and the 
scale of an offered item. However, as we will observe in the next section, the 
choice of the tendering systems by the procurers (esp. local governments) 
sometimes seems to have a systematic bias. 

While since the 1990s Japanese tendering systems for public works have 
experienced drastic reforms due to criticism to many exploded bid-rigging cases, 
the responses of Japanese prefectures to the reform of their tendering system are 
much dispersed. Especially, to the adoption of the price auction with public 
invitation which permits procurers’ discretion, on one hand some prefectures 
positively restrain the use of it, on the other hand others take negative stance to 
suppression of this tendering system. Based on the discussions in auction theory, 
we examine why this types of different stance occurs. Especially, we focus on 
favoritism of the local governments and clarify that favoritism plays an important 
role to the choice of tendering system. 

This paper is organized as follows. In the next section, we explain the Japanese 
tendering systems and their general transition. In Section 3, we examine the role 
of favoritism on the choice of the tendering systems by prefectures. In there, we 
clarify that the incentive to adopt price competition with public invitation depends 
on the growth rate of construction firms located in the territory and the 
competitiveness among bidders in the prefecture. In section 4, this hypothesis is 
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examined by using very simple econometric methods. Finally, Section 5 
concludes the paper. 

 

2. JAPANESE TENDERING SYSTEM AND ITS TRANSITION 
 

Japanese tendering system which is legally based on the Japanese Accounting 
Law is classified into three types of competitive tendering. First type is the 
normal competitive tendering (first-price sealed-bid auction) in which a contract 
for an offered object is awarded to a winner of the auction. In there the winner is 
determined by free and fair competition among entitled participants. Second type 
of competitive tendering is the scored (multidimensional) auction (sohgo-hyoka in 
Japanese). In this tendering system a winner is determined by the total score 
which reflects both price and non-price attributes (quality). The total score of each 
bidder is calculated by a predetermined scoring rule which a procurer adopts in 
order to improve the quality of a procured item while maintain the reasonable 
price. In Japan, this system was introduced by the enforcement of Act on 
Promoting Quality Assurance in Public Works in 2005 and gradually become 
pervasive among various public procurers. Third type is the competitive tendering 
by public invitation (simei-kyoso in Japanese). Here, the government first 
determines participants of an auction based on its relatively discretionary 
procedure. After this process, first-price sealed-bid auction is carried out among 
the invited bidders. Although this system might be considered to be similar with 
the two-stage auction, it does not have a bidding process for the participation of 
the second-stage auction but instead depends on discretionary way of determining 
the participants.1) 

As it is well known, in Japan two different types of bid-rigging cases, dango 
(bid-riggings among bidders) and kansei-dango (government-assisted or 
facilitated bid-riggings), have been repeatedly exposed since 1990. Such 
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exposures have created an awareness in Japanese society about bid-riggings in 
public procurement. Both types of bid-rigging are criticized in social media 
because they affect competitiveness in the tendering system of the public sector 
and cause inefficiencies in public procurement. As a result, Japanese public 
procurers tried to find their desirable tendering system and proceeded the reform 
of their tendering system. Because one of the causes of bid-riggings is considered 
to be the lack of competitive environment and transparency of tendering system, 
procurers are forced to adopt more competitive and transparent system. 

As a whole, this brings drastic change of tendering type which public procurers 
mainly adopt. Instead of the competitive tendering by public invitation which is 
mainly employed by them before 1990, they tend to use simple price auction or 
scored auction. The ratio of the number of the competitive tendering by public 
invitation to total number of auction for public work is averagely decreased from 
68.86% in 2007 to 45.46% in 2012.2) As stated before, the procedure of 
determining the participants of an auction in the competitive tendering by public 
invitation heavily depends on discretion of public procurers. In addition, this 
auction style often restricts competition among the participants. Table 1 shows 
average number of the winning bid to reserve price (2007-2012) in the three 
tendering system. As the result of t-test described in the table shows, this value in 
the competitive tendering by public invitation is significantly higher than other 
types of auctions. Thus, we can interpret that the nature of competition and 
transparency in each tendering system supports recent trend of drastic change of 
tendering type. 
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<Table 1> average number of the winning bid to reserve price in the three 

tendering system 

  Mean 
std. 

dev. 
N t-value 

Tendering 

System 

price auction with public 

invitation 
90.59 4.34  195   

simple price auction 87.64 4.52  195 13.67*** 

price auction with public 

invitation 
90.54 4.34  194   

scored auction 87.54 4.40  194 13.06*** 

Source: Nikkei Construction’s survey 

Note:  The  superscript  “***”  above   t-value indicates that null hypothesis (average values 

are equal) is rejected at a 1% significance level. 

 

 

In spite of the overall trend, when we focus on local governments (prefectures) 
as public procurers, it is observed that their choice of main tendering style 
extremely disperses. Figure 1 shows the histogram about the ratio of the number 
of the competitive tendering by public invitation to total number of auction for 46 
prefectures in 2012. Obviously, on one hand some local governments positively 
restraint use of the price auction with public invitation, on the other hand other 
procurers have negative attitudes to the transition towards adoption of normal 
price auction and/or scored auction. Rather, their choice of the tendering system 
seems to be polarized. What brings this tendency? We turn to tackle this problem 
in the following two sections. 

 



 6 

 
 
<Figure 1> histogram about the ratio of the number of the competitive 

tendering by public invitation to total number of auction in 2012 

 

Source: Nikkei Construction’s survey 

Note: Horizontal axis shows class value of the ratio (%) of the number of the competitive 

tendering by public invitation to total number. Vertical axis represents the number of 

prefectures belonging indicated class value. 

 
 

3. FAVORITISM IN JAPANESE TENDERING SYSTEM 
 

What type of auction under what situation should a public procurers design? 
This problem which numerous researches have pursued is one of most important 
theme of auction theory. In the case of its benchmark model, in which it is 
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assumed that 1) the cost function of the participants of the auction is private 
information, 2) any participant’s cost is statistically independent from other 
participant’s cost (independent-values model), 3) any bidders are symmetric, 4) 
the bidders are risk neutral and 5) payment to the procurer is a function of bid 
alone, it is well known that simple price auction produces desirable outcomes 
(Vickley (1961), Riley & Samuelson (1981), McAfee & McMillan (1987)). Here, 
through auction, a bidder who can produce an offered item at minimum cost is not 
only awarded for a contract, but also the payment of a procurer is expected to be 
minimized. Under the situation in which a procurer does not have information 
about the cost of the participants, competitive mechanism among the bidders 
plays a very important role of mitigating the difficulties caused by the asymmetry 
of information between the procurer and bidders. 

Under more complex situations where the quality of an offered item is critical 
factor as often observed in the case of procuring public work, simple price auction 
may not be adequate for the procurer. Even when the government can enforce the 
quality of the item ex post, it faces informational asymmetry over both quality and 
cost of the item which each bidder can provide. However, even though this 
difficulty, as Che (1993) and Branco (1997) has shown, the procurer may be able 
to achieve the desirable outcome by designing an adequate scoring rule and by 
conducting a scored auction. In there, first score auction tends to bring excessive 
quality from procurer’s point of view because of its inferior informational 
position. In order to overcome this problem, the procurer should commit to its 
scoring rule which relatively undervalues quality of the item.3) When it can 
successfully design this adequate scoring rule, scoring auction is also useful 
tendering system which is expected to produce the optimal outcome. 

Beside the problems whether price auctions conducted by Japanese public 
procurers attain desirable outcome and they successfully design the scoring rules 
in their scored auction, these two types of tendering system have their economic 
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reason. On the contrary, price auction with public invitation as Japanese unique 
tendering system, which local governments in specially tends to depend on, seems 
not to have this sort of clear economic reasons. Then, we consider why some local 
governments (prefectures) adopt this tendering style. 

Most significant nature of this system is discretionary selection of participants 
by a procurer before auction. Typically, after a public procurer plans to conduct an 
auction of an offered item, it selects invited bidders who are permitted to the 
participation of the auction from the list of entitled (potential) bidders based on its 
discretional standard. Because in this tendering system the buyer are required to 
discriminate (favor) invited bidders from non-invited bidders, favoritism is 
institutionally incorporated into this system. In general, favoritism leads to 
inefficient outcome in public procurement: it may give negative impact on the 
quality of an offered item and/or lead to corruption (For example, see Celentani & 
Ganuza (2002), Laffont & Tirole (1991)). Thus, it is necessary for the public 
procurer to design tendering system which reduces favoritism. Then, we consider 
what factors lead to favoritism in the Japanese tendering system. 

First is a factor that is well known. As Laffont & Tirole (1991) pointed out, a 
public procurer is interpreted as an agent for the Congress or the public, although 
it is regarded as a principal at the same time as textbook auction theory suggests. 
Thus, it is enforced to consider interests of them when it plans and/or conducts to 
procure an item. This has two important implications when we examine the 
choice of the tendering style by local governments. In general, each prefecture 
faces different economic situations: on one hand some prefectures may 
experience relatively favorable economic conditions, the other hand others may 
face severe decline of their economy. Especially, when the economy of a 
prefecture has downward trend, the request of protecting its economy by its 
citizen is considered to be relatively strong. So, in this situation the prefecture as a 
public procurer has an incentive to introduce the means of protecting its economy 
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in their tendering system. 
When we focus on the public procurement for public works, the above 

discussion has another implication. Needless to say, by its procuring activities, a 
local government supplies various goods and services, such as roads, bridge and 
maintenance services of them, which is absolutely necessary to the daily life of its 
residents. On these types of goods and services the procurer often tend to assure 
construction firms which are able to supply them adequately and promptly, 
provided against contingencies, e.g. natural disasters. As a simple mean that 
achieve this assurance, it has an incentive to protect the construction suppliers 
located in its territory. Especially, notice that this incentive is also increased when 
the economy of the prefecture declines. 

Second source of favoritism is based on the nature of Japanese unique 
tendering system. All Japanese public procurers add prices of all inputs that are 
necessary to produce an offered item based on its drawings and specifications in 
order to calculate reserve price. Importantly, in Japan information of prices of 
main inputs which is used by governments is published for public (it can be called 
as “add-up calculation system”). So, any suppliers which consider to the 
participation of an auction conducted by procurer are able to calculate valuation 
of procured item as well as the procurer. This means that the value of offered item 
is objectively conjectured, but that no bidders know its true value. This is just the 
situation which common-value model assumes. So, in Japanese tendering system 
its unique “add-up calculation system” contributes to move form of bidder’s 
valuation of the item from one described by “independent-value model” to 
“common-value model”. 

It is well known that common-value version of simple price auction model may 
bring so-called “winner’s curse” in which participants of an auction aggressively 
bid low prices in order to become the winner of the auction (Milgrom (1981), 
Milgrom & Weber (1982)). Although they may bid for an offered item 
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considering this curse, the public procurer which has a responsibility to manage 
its local economy may also worry about this situation. When it concerns this risk 
heavily, it has an incentive to avoid winner’s curse by adopting less competitive 
tendering style. 

The above discussions suggest that local government may select less 
competitive tendering system such as price competition with public invitation in 
order to protect the construction suppliers located in its territory and to avoid 
winner’s curse.  

 

4. AN EMPIRICAL STUDY ON THE EFFECTS OF FAVORITISM ON 
TENDERING SYSTEM ADOPTED BY LOCAL GOVERNMENTS 

 
In this section we examine the conjectures suggested in the previous section by 

using very simple econometric method. Since we are interested in the difference 
of the tendering systems adopted by local governments, our analysis is based on 
the “semi-macro” approach which focuses on the average situation of the 
tendering system by them, instead of concentrating the auctions conducted by one 
local government. 4) 

Although the numerical information of the tendering system adopted by each 
Japanese prefecture is severely confined, we can use the data provided in Nikkei 
Construction’s survey.5) This survey publishes the number of auctions (according 
to tendering systems) conducted in main Japanese public procurers (including all 
prefectures), average number of the winning bid to reserve price in each tendering 
style and some quality attributes of the tendering system in each procurer. Using 
this data and some other data source about Japanese local governments, we 
construct panel data about tendering system adopted by Japanese public 
procurers. 

In the following, we analyze the effects of favoritism on the choice of the 
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tendering system adopted by Japanese prefectures using this panel data. As the 
discussions mentioned in the previous section suggests, local government tends to 
select price competition with public invitation when it would like to protect the 
construction suppliers located in its territory and to avoid winner’s curse. In 
general, due to favoritism, when the growth rate of construction firms located in 
the territory decline a prefecture’s incentive to protect them is considered to be 
strong. In addition to this, because of Japanese unique “add-up calculation 
system” the risk of winner’s curse is increased as the competitiveness among 
bidders in the prefecture is more severe. Thus, our hypothesis can be described by 
the following. 

 
<Hypothesis>  
The ratio of the number of price competition with public invitation to the number 
of auction is increased when the growth rate of construction firms located in the 
territory decline and when the competitiveness among bidders in the prefecture is 
more severe. 

 
We shall examine this hypothesis using the following very simple equation: 

RATIOit=α＋ΣβＸit＋μi＋εit,              (1) 
where i represents prefecture and t shows year. RATIOit is the ratio of the number 
of price competition with public invitation to the number of auction of prefecture i 
in year t, Xit represents the explanatory variables of prefecture i in year t explained 
in the following, μi shows unobservable variables of i selected above, and εit the 
error term. Considering the above hypothesis, we use the following explanatory 
variables. 

LOCAL: The growth rate of construction firms located in the territory. The 
source of this data is Japanese Ministry of Land, Infrastructure, 
Transport and Tourism, On the results of the survey on the number of 
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permitted construction firms.  
COMP: Average number of the winning bid to reserve price. Its source is 

Nikkei Construction. 
Using these data, we conduct very simple panel analysis (pooled OLS, fixed 

effects estimation and random effects model). Its results based on (1) are shown in 
Table 2. From this table, we observe that the coefficients of LOCALi in three 
methods have negative values and the coefficient of COMPi also has negative 
values in the fixed effects model. In addition, the result of Hausman test and 
Breusch & Pagan test supports that fixed effects model adequately fit the data. It 
means that the decrease in LOCAL and/or increase in COMP increase RATIO at 
1% significance level. 

 
<Table 3> The results of Simple Econometric analysis 

  Pooled OLS Fixed Effects Model Random effects model 

const. -3.16 1.43 0.38 

  (-7.10***) (3.16***) (0.87) 

LOCAL -2.74 -1.82 -1.81 

  (-2.46***) (-3.12***) (-3.12***) 

COMP 0.041 -0.011 0.001 

  (8.20***) (-2.11***) (0.20) 

N 224 224 224 

 
F=34.49 Hausman test Breusch & Pagan test 

Test Prob>F=0.00 Prob>Chi(2)=0.00 Prob>Chibar2=0.00 

Note: (1) The figure in parentheses shows t-value. 

     (2) The superscripts *** above t-values indicate that the explanatory variable 

determines the dependent variable at significance levels of 1%. 
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Thus, it is confirmed that the above hypothesis is basically supported, although 
the coefficients of COMP are unstable in the pooled OLS and random effects 
model. Thus, the arguments described in the previous section adequately seem to 
explain the choice of the tendering system by Japanese local governments. 
 
 

5. CONCLUDING REMARKS 
 

In this paper, we analyze the nature of the choice of tendering systems by 
Japanese local governments (prefectures). Focusing on the discussions of 
favoritism in auction theory, we clarify that the incentive to adopt price 
competition with public invitation depends on the growth rate of construction 
firms located in the territory and the competitiveness among bidders in the 
prefecture. In addition, we analyze this hypothesis by using very simple statistical 
methods and confirm that this is supported. 

Of course, the goal of the procurement policy is achievement of efficiency in 
the tendering system. However, it is often difficult for the prefectures to attain this 
goal by its favoritism. Our discussion in this paper suggests that the favoritism by 
Japanese local governments is based on not only their concerns about the 
conditions of local economy but also the roots of Japanese tendering system such 
as “add-up and calculation system”. In this meaning, favoritism by public 
procurers raises challenging problem for a society. 
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EXPLANATORY FOOTNOTES 
 
1) According to Japanese official definition, scored auction is interpreted as not 
tendering system but a system of determining a winner of an auction. Since in 
Japanese scored auction the scoring rule adopted in each auction is published 
before conducting the auction, we interpret this as a tendering system in this paper. 
For an outline of the Japanese tendering system which the national government 
typically  adopts,  see  “Japanese  Procurement  Procedures  for  Public  Works,”  issued  
by the Japanese Ministry of Land, Infrastructure, Transport and Tourism 
(http://www.mlit.go.jp/sogoseisaku/const/kengyo/kokyo-e.htm [Retrieved January 
31, 2014]). 
2) We calculate these figures based on Nikkei Construction’s survey. For this 
survey, see the discussion in section 4. 
3) On the other hand, we should notice that the different results are obtained in 
different setting as Asker & Cantrillon (2010) has shown. 
4) For the analysis based on this “semi-macro” approach to Japanese tendering 
system, see Tanaka & Hayashi (2011) and Suzuki (2004). 
5) Based on this survey, we obtain some numerical data on the tendering 
conducted by Japanese main public procurers in 2007, 2008, 2009, 2010 and 2012. 
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See Nikkei Construction (in Japanese), 2008/6/13, 2009/5/22, 2010/6/11, 
2011/9/26 and 2013/9/23. Data in 2011 is not available due to the effects of the 
East Japan Earthquake.  
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When Kraljic met practice 
 
Roisin Kileen, National Procurement Service, Ireland. 
David Mckevitt, Q135 DCU Buisness School, Dublin 9, Ireland. David.mckevitt@dcu.ie 
 
Carr and Pearson (1999) found that strategic purchasing involved recognising the importance of reviewing and 
adjusting purchasing plans to match an organisations strategic plan regularly, in which purchasing strategies need to 
be developed in accordance with long-range plans. Paulraj et al. (2006) demonstrated that purchasing strategy needs 
to be aligned with business strategy, and purchasing professionals need to be knowledgeable about the strategic 
direction of the firm. Moreover, purchasing strategy involves dealing with supplier selection and relationship 
management decisions made by industrial buyers in support of competitive activities (Watts et al. 1992; Krause at 
al. 2001; Terpend et al 2011).  

However, Ogden et al. (2007) explored the role of purchasing to expose three primary factors necessary for 
strategic sourcing; professionalism, status within the organisation and supply management. They found that 
specifically in the UK there is a major difficulty linking strategic planning with a pro-active and innovative role for 
purchasing, and purchasing is an essentially reactive role.  

Procurement activities entail significant time and financial resources, but they also confer risk, consequently 
purchasing strategies tend to have a large influence on the overall performance of an organisation (Padhi et al., 
2012). Portfolio models are established as an excellent way of organising information and can be used to classify 
resources or suppliers in procurement management (Olsen and Ellram, 1997; Nellore and Södorquist, 2000).  

A large number of scholars have contributed to research on purchasing portfolio models by proposition of new 
dimensions and perspective for classification of products or suppliers (Padhi et. al., 2012). Kraljic (1983) was 
considered by its peers as a seminal contribution and the practical guide for recognizing the extent of supply 
weakness and for managing those vulnerabilities with a comprehensive strategy.  

The Kraljic (1983) study involved a root and branch review of an organizations purchasing function, calling for 
a total change in perspective from purchasing as an operational function to supply management. This would take 
purchasing to a strategic function in order that an organization can make things happen to its own advantage. A 
backdrop of noted contemporary issues were highlighted by Kraljic (1983), most of which remain relevant to most 
industries today; the risks and complexities of global sourcing, threats of resource depletion, political disturbance 
and government intervention in supply markets, intensified competition, and accelerating technological change.  

Kraljics (1983) purchasing portfolio positioning and classification model appears to remain largely supported in 
literature. The development of purchasing strategies and supply management rely on three basic assumptions 
underlying this leading model; 

1. A portfolio of products can be classified into one of four categories by measurement of relative 
expenditure against supply risk;  
2. The buyer/supplier relationship can be determined by virtue of that classification, 
3. The strategic direction or purchasing strategies for managing the product is determined by virtue of 
product positioning and the power and interdependence between buyers and suppliers for that product.  

Criticism of this methodology revolves around measurement issues necessary for classification and the 
simplicity of the approach. Issues abound regarding whether the fundamental basis of the strategy formulation, 
which is the product classifications, are merely unsupported nebulous concepts, and whether the dependent 
variables are sufficient to capture the nuances of highly complex products, markets and processes.  

 
KRALJICS PURCHASING PORTFOLIO MODEL  

Kraljic (1983) considered that European companies devised supply strategy involving a four-phase systematic 
approach to purchasing involving; Phase 1 - Classification of all purchases in terms of profit impact and supply 
risk, Phase 2 - Analysis of the supply market for these purchases, Phase 3 - Determination of an overall strategic 
supply position, and Phase 4 - Development of product strategies and action plans. 

To embark on Phase 1, Kraljic offered Exhibit I (Stages of Purchasing Sophistication) and Exhibit II 
(Classifying Purchasing Materials Requirements) for diagnosing the case and classifying purchases requirements. 
This forms the renowned Kraljic 2x2 matrix, set out in Figure 2. Four product categories were established, 
classified as Strategic, Bottleneck, Leverage and Non-critical, each requiring distinctive purchasing approaches. 
Following classification, Phase 2 involves systematic review of the supply market for the purpose of determining 
the bargaining power of suppliers against the organizations strength as a customer. Contrasting criteria for supplier 
and buyer strengths are set out in Kraljics Exhibit III (Purchasing Portfolio Evaluation Criteria). At Phase 3 the 
company positions products identified or classified as “Strategic Item” from Exhibit I in a “Purchasing Portfolio 
Matrix”. The Kraljic Exhibit IV (The Purchasing Portfolio Matrix) matrix positions “Strategic Items” and provides 
a strategic thrust for those products. The strategic thrusts for “Strategic Items” are defined as exploit, balance or 
diversify. Finally, Phase 4 involves developing purchasing strategies and action plans identified by Kraljic (1983) 
in Exhibit V (Strategic Implications of Purchasing Portfolio Positioning). Nine individual elements of the 
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purchasing strategy are identified, and for each of the three anticipated purchasing strategies a consequent 
distinctive implication is outlined.  

The outcome of the Kraljic (1983) four-phase process will present a set of systematically documented 
purchasing strategies for critical products. Introducing the first recognized comprehensive portfolio approach for 
purchasing and supply management (Gelderman and Van Weele, 2003), Kraljic provided specific focus on strategic 
products and for other products merely formulated the main tasks (Caniels and Gelderman, 2005). Subsequent 
works have provided refinement of the matrix and formulated purchasing strategy recommendations for the three 
remaining product categories (Ibid).  

 
HIGH   

LEVERAGE ITEMS 
Performance Criteria 

-Cost/price and materials flow management 
Typical Sources 

-Multiple suppliers, chiefly local 
Time Horizon 

-Varies, typically 12-24 months 
Supply 

-Abundant 
Decision Authority 

-Mainly Decentralized 

STRATEGIC ITEMS 
Performance Criteria 

-Long-term availability 
Typical Sources 

-Established global suppliers 
Time Horizon 

-Up to 10 years, governed by long-term strategic impact 
Supply 

-Natural scarcity 
Decision Authority 

-Centralized 
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NON-CRITICAL ITEMS 
Performance Criteria 

- Functional efficiency 
Typical Sources 

- Established local suppliers 
Time Horizon 

- Limited, typically 12 months or less 
Supply 

- Abundant 
Decision Authority 

- Decentralised 

BOTTLENECK ITEMS 
Performance Criteria 

- Cost management and reliable short-term sourcing 
Typical Sources 

- Global, predominantly new suppliers with new technology 
Time Horizon 

- Variable, depending on availability vs. short-term flexibility 
Supply 

- Production-based scarcity 
Decision Authority 

- Decentralized, but centrally co-ordinated. 

 

LOW COMPLEXITY OF SUPPLY MARKET HIGH 
FIGURE 2 STAGES OF PURCHASING SOPHISTICATION ADAPTED FROM KRALJIC EXHIBIT I (1983) 

 
COMPLEMENTARY PURCHASING PORTFOLIO MODELS  

Opinions abound that purchasers cannot plan for every situation or rely on pre-packaged archetypes described in 
prescriptive portfolio purchasing models (Terpend et. al. 2011), or nebulous concepts without operational 
dimensions (Ramsey, 1996). Olsen and Ellram (1997) consider portfolio models tend to present strategies 
independent of each another, therefore should be applied in understanding of their limitations and in combination 
with other tools. The application of portfolio models involves significant risk insofar as the implications for 
suppliers and operational staff are scarcely considered (Nellore and Södorquist, 2000). Furthermore differing 
dimensions are merely approximate estimations of the parameters to be measured.  

In consideration of the limitations within the Kraljic purchasing portfolio approach, alternative and 
complementary solutions have been offered. In chronological order those complementary contributions examined 
herein includes 1) Olsen and Ellram (1997), 2) Bensaou (1999), 3) Nellore and Soderquist (2000), 4) Saccini and 
Perona (2007), and 5) Terpend, Krausse and Dooley (2011). 

 
Olsen and Ellram (1997) presented a three-step approach towards developing a portfolio model to assist in 

managing supplier relationships. Their proposed portfolio model approach involves (i) adopting a normative 
approach to analyse the purchasing portfolio to determine ideal relationship types for major purchases, (ii) evaluate 
the existing supplier relationships to determine how the supply task is presently managed (iii) generate an action 
plan illustrating how to adjust existing supplier relationships by comparing the ideal relationship type to the actual 
supplier relationship.  

The initial determination of the ideal relationship type is similar to Kraljic (1983), insofar as Olsen and Ellram 
(1997) present identical classifications in a four-quadrant portfolio model of relationship types. This portfolio 
models’ classification dimensions differ by mapping difficulty of managing the purchasing situation against the 
strategic importance of the purchase as opposed to the purchasing importance and supply risk. Analysis of the 
existing supplier relationship is determined by measuring relative supplier attractiveness against the strength of the 
relationship, illustrating current allocation of resources. This involves analysing factors influencing the relative 
supplier attractiveness against a set of factors describing the strength of the relationship. Final analysis outlines nine 
potential scenarios, which will determine the necessary action to adapt existing relationships to the ideal situation.  
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Olsen and Ellram (1997) recognised the relatively complex dimensions proposed in their relationship based 
portfolio model approach and potential problems associated with implementing their portfolio model. They 
suggested that their relationship based portfolio model permits room for less complicated measures to be applied.  
 

Bensaou (1999) further suggested managing a portfolio of relationships. Contrary to the prevailing opinion 
regarding the importance of strategic partnering, Bensaou (1999) questioned the mythical link between long-term 
collaborative strategic partnerships and competitive advantage. He considers such arrangements risky and costly to 
develop, nurture and mature. In his empirical study of US and Japanese automobile manufacturers, Bensaou (1999) 
discovered the naturally occurring variables which interacted to create effective supplier relationships involved the 
level of specific investment made by each party to the relationship. Four contextual profiles were developed for 
buyer/supplier relationships. Relationship based purchasing portfolio classifications include Strategic Partnership, 
Captive Buyer, Captive Supplier and Market-Exchange.  

Managing this classification ultimately contributes to two forms of successful relationship; high 
requirement/high capability or low requirement/low capability; and two potentially unsuccessful relationships 
forms; under designed relationships and over designed relationships, based on requirements and capabilities. The 
relationship-based portfolio was established for effective supply chain management by choosing a relationship type 
appropriate to product type and market conditions.  
 

Nellore and Södorquist, (2000) outlined that the inherent commonality within purchasing portfolio models was 
the three-step approach involving (i) product analysis and classification, (ii) analysis of the supplier relationship 
required to deliver the product and (iii) an action plan to match the product requirements with the supplier 
relationship. 

This approach determined product classification again in accord with Kraljic (1983). Their supplier relationship 
analysis presented a typology of supplier types for supplier categorisation; Partner suppliers, Mature suppliers, 
Child suppliers and Contractual suppliers. They further defined component types by specification generator. 
Nellore and Södorquist, (2000) outlined that problems in terms of the strength of the buyer/supplier relationship can 
be the cause of sub-optimal arrangements and consequently the supplier relationship analysis is crucial. The action 
plan and resultant portfolio models sets out supplier relationships classification dimensions by mapping market 
attractiveness against the strength of the relationship. In their study sourcing strategies are based on linking the four 
product categories, to the product specification generator, the supplier type and the product specification. 

In dealing with low-average strength relationship involving moderate to high attractiveness Nellore and 
Södorquist, (2000) suggest added leverage power is essential to get suppliers to increase their attractiveness, to 
foster a more collaborative working atmosphere. They further suggest that the three step approach to purchasing 
portfolio models for strategic procurement involves expansion of the outlined three-step approach to incorporate 
intricate issues, which thereby increases portfolio model relevance. 
 

In further extension of the concept of a portfolio of buyer/supplier relationships Saccani and Perona (2007) 
developed a contingency model of relationships. This model maps the relationships in terms of exchange criticality 
relative to the operational impact. The model was designed and tested for the purpose of identifying the optimum 
relationship suitable to the exchange context. This is on the basis that the operational impact of an exchange 
influences the amount and scope of interaction necessary, while exchange criticality affects the need for co-
operation. This model was proposed for use within manufacturing industries for the purpose of value creation.  
 

More recently, Terpend, Krause and Dooley (2011) sought to explore how organisations rationalise their 
purchasing strategies in order to empirically test the validity of the prescriptions of the existing purchasing portfolio 
models. Observation of the patterns emerging from buyers purchasing decisions uncovered families of purchases, to 
assess the potential for performance improvement by adopting the taxonomy of purchases made by buyers. Their 
study extracted four prevailing and distinct categories of purchases, i.) the strategic purchase, ii.) the captive buyer 
purchase, iii.) the non-critical purchase, and iv.) the adversarial purchase.  

These findings provided some support to the prescriptions outlined in previously presented purchasing portfolio 
models. Kraljics’ (1983) finding for the strategic and non-critical classification were supported, alongside 
Bensaous’ (1999) captive buyer classification, however, a new category of product classification emerged; the 
adversarial purchase. The “adversarial” classification portrays a situation with high levels of mediated power, 
whereby buyers rely on reward, coercive and manipulative power, and the relationship reveals low levels of trust.  
 
STRATEGIC DIRECTION IN THE KRALJIC PURCHASING PORTFOLIO  

Significant research questioned the purchasing portfolio models of Kraljic (1983). Gelderman and Van Weele 
(2003) stated the primary uncertainties revolved around i.) measurement of variables and dimensions for product 
classification and portfolio analysis, ii.) the disregard of the suppliers side of the buyer-seller relationship, iii.) 
selection of strategies based upon two basic dimensional factors, iv.) limited and deterministic character of the 
strategic recommendations, v.) absence of direction for movement within the matrix. This study by Gelderman and 
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Van Weele (2003) was based on an in-depth case studies examination of three experienced practitioners, which 
revealed that there existed in industry effective solutions to those problems. Regarding issues around the 
measurement of variables three distinctive methods were evident; i.) the consensus method, ii.) one-by-one method 
and, iii.) weighted factor score method; each satisfying the needs and expectations of their user. A further process 
of reflection and interpretation is conducted prior to engaging in strategic actions.  

As regards deducing strategies based on two-dimensional factors, experienced practitioners did not merely 
regard two dimensions to determine strategies. In addition to those factors that constitute the two dimensions of the 
matrix the overall business strategy, the specific situation of the supply market, and capacity and intentions of 
individual suppliers was also incorporated. Thus the suppliers’ side is considered in the decision-making process 
for the purchasing portfolio analysis.  

A conceptual model to outline the strategic directions, and responses for each category was presented by 
Gelderman and Van Weele (2003). This highlighted a dichotomy of strategies to i.) hold a position, and ii.) move to 
another position. !

Consequently the purchasing portfolio is not managed as a fixed position; it is to be viewed as dynamic wherein 
regular reviews, refection and revisions transpire. The conclusions of Gelderman and Van Weele (2003) determined 
that professional purchasers make clear distinctions between alternative strategies within each quadrant of the 
purchasing portfolio (Caniels and Gelderman, 2005). However, the conditions giving rise to determining the chosen 
purchasing strategy remained unresolved.  

Therefore, drawing from the established knowledge covering strategic direction and positioning of portfolio 
products, it is proposed that certain conditions must exist to effect a change in the current portfolio product 
position. This study seeks to examine those conditions that may prompt holding or moving positions in a portfolio 
quadrant.  
 
THE BUYER-SUPPLIER RELATIONSHIP  

A short-term-orientated, adversarial buyer-supplier relationship focused on transaction cost economising 
inhibits development of supply management capabilities. It can create conditions of distrust and increase the need 
for parties to institute costly and complex governance mechanisms for curbing opportunistic behaviour (Carr and 
Pearson 1999; Chan et al. 2004; Paulraj et al. 2006). This ultimately dissipates potential cost benefits accruing. 
Chen et al. (2004) found that strategic purchasing contributes to effective supply management when it fosters a 
long-term strategic orientation between a firm and its suppliers. Furthermore, strategic purchasing and supply 
management capabilities can contribute to enhanced operational (customer responsiveness) and financial 
performance for the buying firm. In any event it is essential to commence any assessment of effective procurement 
and supply management from the “power perspective”, (Cox 2001, 4).  
THE POWER PERSPECTIVE  

Cox (2001) considered the power perspective in procurement and supply management the principal 
consideration by reason of three underlying issues;  

i.) A need to re-assess growing consensus that historic focus on adversarial relationships be rejected in 
favour of long-term collaborative arrangements;  
ii.) The commonsense deductive logic is that the best defence of a buyers position is the maintenance of 
highly competitive supply markets; and  
iii.) If the common sense logic is valid the implication is that all buyer/supplier relationships must be 
inherently conflictual.  

A choice between adversarialism and collaboration is simplistic, and presents a false dichotomy. Cox (2001, 5) 
considered the concept of appropriateness in relationship management. The appropriate relationship will vary due 
to time and circumstance. Only through understanding the resources that will augment or diminish the relative 
power of buyers and suppliers in a specific exchange relationship that practitioners can decide what the objective 
exchange circumstance should be. An indicative portfolio of relationship choices outlines the degree of 
collaboration relative to the degree of shared value.  

This approach suggested that buyers or suppliers were free to adopt either symmetrical or asymmetric 
relationship management strategies in order to achieve their objectives, and reinforces the notion that no common 
best practice or generic approach exists in supply management. Generic strategies may be wholly unsuitable under 
particular circumstances. Cox and Ireland (2012) consider that for projects in environments where the demand 
profile is irregular and unique, as opposed to standardised, regular or episodic that alternative forms of exchange, 
where opportunism replaces collaboration as the more sensible approach, may be more desirable (pp 267). 
POWER AND INTERDEPENDENCE  

Building on the finding of Gelderman and Van Weele (2003) concerning the strategic directions within the 
Kraljic (1983) purchasing portfolio model, determination of the relative power position of the buyer and supplier 
was further assessed by Caniëls and Gelderman (2005). This determination involved a comprehensive survey of 
Dutch purchasing professionals. Their contribution developed a power map to characterize the extent of the relative 
relationship dependence.  
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Expanding the strategic directions and recommendations presented by Gelderman and Van Weele (2003), the 
Caniëls and Gelderman (2005) study interpreted and tested the fundamental assumptions (hypotheses) of portfolio 
models deduced from literature involving interalia; the distinctions between purchasing portfolio movements and 
influence of the buyer/supplier relationships.  

The hypotheses raised by Caniëls and Gelderman (2005) regarding relative power and interdependence were 
confirmed with one exception, whereby results indicated that a strategic relationship is dominated by the supplier, 
indicative of greater buyer dependence. The original theoretical assumption maintained a power balance. This 
asymmetry is explained by reference to Cox et al. (2003), whereby a rebalance of power occurs post-contract as a 
buyer becomes locked-in. 

A buyer will depend on his supplier to perform as conversely suppliers depend on the buying organization to 
perform. Accordingly the degree of dependence is considered a source of power. The relative power of an 
organization over another is a result of the net dependence of the one on the other (Caniëls and Geldermen, 2007). 
Suggesting further studies of the buyer supplier relationship comprehensive insight requires a view broader than 
major/dominant suppliers or suppliers in general, given the existence of four observed relationship types.  

In light of current awareness regarding the buyer/supplier relationships in a purchasing portfolio, this study will 
consider the buyer/supplier relationship for a specified purchasing portfolio item as classified in accordance with 
the Kraljic purchasing portfolio model. The objective is to empirically demonstrate perceived buyer/supplier 
relationships, assess the findings and relate the status to the conceptual frameworks. It is proposed to assess 
conditions creating asymmetry in a relationship, and consider whether symmetry can actively be achieved.  
 
REQUIREMENT FOR FURTHER RESEARCH  

This review has established the extant development of purchasing portfolio models. What has been 
demonstrated is that an array of models exists presenting a variety of situations based upon two-dimensional 
conceptual frameworks to multi-faceted empirically validated portfolio models. All provide methods for product 
classification in order to determine procurement strategy, a taxonomy or nomenclature for a portfolio of purchases 
classified by virtue of the product or the nature of the relationship.  

The literature presented either in support or otherwise of the purchasing portfolio models and product 
classifications are all presented in specific environments, and note the validity relative to that environment. Most 
question the generalisability of their respective findings. This would suggest that applicability of purchasing 
portfolio models tend to be scenario specific. The implication is that only by testing the literature within a specific 
scenario can one determine the applicability of the current theory.  

In any event it is considered that given levels of criticisms which sit alongside support for purchasing portfolio 
models as a solid basis for strategic planning the opportunity exists to test the model and its basic assumptions 
within a centralised purchasing unit operating in the Irish public sector. This study will seek to address the extent to 
which the prescriptive solutions and basic assumptions can operate in a complex environment.  
 
METHODOLOGY 

The basic assumptions derived from purchasing portfolio involve product positioning, buyer/supplier 
relationships and strategic direction for purchasing strategy. Based on those underlying principals it is intended to 
test the basic assumptions with reference to a specific product. Using natural gas as the product, purchased within a 
centralised public procurement authority, the questions this work will explore include;  

1. How does the procurement of the supply of natural gas by a centralised public procurement authority 
conform to Kraljics’ (1983) purchasing product classification/matrix positioning?  
2. What is the assumed buyer/supplier relationship for that product classification; and is it sustained in this 
circumstance?  
3. What is the assumed strategic direction for this given product and is it viable in all circumstances?  

The primary objective of the research is to understand the circumstances under which the basic assumptions for 
purchasing portfolio models and consequent strategy development may or may not be upheld. It is also intended to 
explore the concept of strategy development in the context of centralised procurement of natural gas for the public 
sector.  

In gaining knowledge Alvesson (2011; 1656) suggested it is important to target the original framework to 
investigate and challenge the assumptions, rather than reproduce and reinforce established ones. Thus, the National 
Procurement Service (now the Office of Government Procurement) provides the functional live environment in 
which the writer can observe the dominant models and strategy frameworks and challenge the assumptions. This 
paper presents a case study incorporating a sub-unit of analyses in order that a more complex - or embedded - study 
is achieved to eliminate the generalities and mainstream harmonious views often inherent in institutional theory. In 
consideration of the research questions a multi-methods approach is adopted. 

In the first stage of this study a questionnaire survey was applied to evaluate and measure perceived supply risk 
factors as understood by public sectors buyers, specifically in the context of the supply of natural gas. The purpose 
of this is to demonstrate the product supply positioning in a matrix. The basis for measurement and underlying 
questions for the survey were guided by supply risk criteria determined by the Supply Positioning and Risk 
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Evaluation Matrix (SUPREM). This SUPREM tool automatically generates product positioning charts and reports 
to support public procurement strategy planning in the Irish public sector. The tool, designed and developed by 
Queensland Purchasing, is available to public sector buyers under license and is based on the works of Peter Kraljic 
and others. The survey was disseminated to 409nr. public sector buyers. 

Expert interviews were subsequently conducted to delve into a more qualitative examination of the preliminary 
findings from the questionnaire survey and to take the opportunity to explore purposeful discussion on data 
accumulated. Those whom graciously accepted to participate included the Head of Procurement for a large Local 
Authority, two Directors for the National Procurement Service, and a Partner / Head of the Construction and 
Procurement Group from one of Ireland leading law firms. 
 
FINDINGS 

The purpose of SUPREM is to demonstrate supply positioning as the core information integral to procurement 
planning, and to provide strategic direction to achieve value for money, procurement efficiency and corporate goals. 
A two dimensional graphical illustration of the supply positioning measures both relative expenditure and supply 
risk. Measurement of relative expenditure should be straight-forward. The value of expenditure on a given product 
is measured relative to the value of the basket of all other products and services, which form the portfolio of 
purchases. To inform this process relative expenditure was measured from data available from the 2009 Top 30 
spend for public bodies.  

Measurement of supply risk is product specific. SUPREM separates certain inherent risk criteria into three 
types; external factors, relationship factors and internal factors. The three risk factors are expanded into five 
interacting components. Assessment of these components, Nature of the Supply Market, Probability of Supply 
Failure, Complexity of the Supply Relationship, Strategic Importance to the Organisation and Impact of Supply 
Failure is necessary to rate the product in terms of the supply risk profile. These criteria and assessment factors 
outlined by SUPREM formed the basic rating questions of the questionnaire survey.  

On this basis a profile for the natural gas product has been developed as outlined in Figure 2. 

 
Figure 2 – Supply Risk Positioning Chart by SUPREM 
 
The report generated by SUPREM classifies natural gas as a product with high relative expenditure and high 

difficulty in securing supply. This classification follows the assessment of the five risk factors based on the 
questionnaire survey results derived from 141 public sector buyers. According to SUPREM natural gas is a product 
categorised as a complex “bundle” or “package” of services critical to an organisations service delivery. Long-term 
relationships with suppliers would be common under these circumstances and consequently “effective contract 
management practices are essential for obtaining full value from the arrangement”.  

The preliminary finding of the questionnaire survey, as measured by SUPREM has generated a result not 
originally anticipated. The results perceive the product supply demonstrates high levels of supply risk. The 
following findings were highlighted by SUPREM from the survey data;  

 Nature of the Supply Market – Moderately favourable to the supplier  
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 Probability of Supply Failure – Low  
 Complexity of Procurement Relationship – Slightly complex  
 Impact of Supply Failure – High  
 Strategic Importance to the Organisation – Important to very important  

According to the survey data and resultant SUPREM supply positioning charts and report, the product is 
deemed as complex with a procurement focus tending towards supply management, and is therefore likened to 
“Strategic item” from the Kraljic matrix. The data analysis also highlighted additional factors that warranted further 
review. This principally is based around the buyers’ perception of the buyer/supplier relationship. It was indicated 
that buyers detect low value as a customer, and believe that they maintain a weaker bargaining position with their 
suppliers. Expert interview were conducted to delve into a more qualitative examination of the preliminary 
findings. 
Purchasing Portfolio Positioning  

The current approach to the procurement of natural gas for the public sector is by means of centralised 
aggregated contracts. The intention is to aggregate demand and leverage buying power. The rationale for this 
approach to the procurement of natural gas by the NPS, was initially to aggregate demand not previously attempted 
for this product. It also recognised the complexity of the market, whereby local individual public sector buyers or 
non-experts may be de-barred from actively or successfully intervening in the market themselves. Mini-
competitions are run and contracts are awarded on a sector basis. The NPS sub-divide requirements into sectors 
deemed necessary to deal with manageability or nature of the product. It also deals with regulatory fears or 
potential for a large buying organisation to become a monopsony or potentially distort the market in some way.  
However, the practitioners’ view is that suggesting that this scenario presents a leverage situation is simplistic.  

“If the understanding of “leverage” is that; should you go to the market en-masse you have got good buying 
power, then the market will respond and respond kindly; is too simple a characterisation, especially in this 
market. The suggestion that buying power gives you all the power in the market is also too simple. Power 
lies in many places, and in this market the reality is that it exists on the supply side. Relative power exists 
with suppliers in their knowledge and the inherent complexity of this market. This includes knowledge of 
complex pricing structures, international markets and traded commodities, historic trends, the effect of 
incidents on future trends, etc. The reality is that this needs to be looked at as two sides of a see-saw”. 

In any event, practioners agree a product positioning for any purchase can never stand still. The ground is 
constantly shifting under people. To address this situation requires awareness. Achieving this awareness involves 
four courses of action. Firstly, realisation must be brought to bear that pure buying power does not mean absolute 
power. Secondly, professional market knowledge needs to be acquired. Third, closer association with the industry 
Regulator is essential to ensure greater articulation of industry developments and ensure clarity and transparency 
for all market participants. Fourth, in cognisance of the fact that this market is still developing, responsibility for the 
management of that development needs to be addressed to provide an appropriate and functional operating 
environment. The combined effect of these four actions should neutralise what the supply market has, and tip the 
see-saw in your favour, “creating an overnight success after ten years!”  
The Buyer/Supplier Relationship  

It has been established through the questionnaire survey that buyers consider their value as a customer very low 
to moderate. This poor relationship between the public sector buyers and their natural gas suppliers was confirmed 
through expert interview whereby the relationship was characterised as a “faceless rapport”. It is felt that that this 
occurrence is isolated to the supply of natural gas, as the procurement of electricity for example does not provide 
similar experience. In probing the issue, the feeling was that there is limited market knowledge amongst the public 
sector buyers, as they feel they have limited scope for alternatives, and there is little understanding of the product.  

The finding that buyers perceived low value as a customer was not considered surprising by the procurement 
units interviewees, taking account of how value is rated. If large buying power is perceived to mean high value as a 
customer such a direct and simple correlation is crude and naive. However, there is the realisation amongst buyers 
that a real vacuum exists in terms of understanding this product.  

Another procurement expert suggested that there may be an issue here for framing and understanding the 
suppliers’ perspective. The procurement of this product is managed through a multi-supplier framework. It is 
relatively straightforward to become a framework participant, winning contracts is much more difficult. This 
arrangement does not provide any certainty to suppliers, and therefore framework participation loses its appeal. The 
large volume is split, and regular competitions among seven framework participants on lowest price render the 
supply contracts less economically attractive. Absent guarantees or long-term commercial commitment, suppliers 
cannot present an opportunity to develop a constructive and meaningful buyer/supplier relationship. Adding value 
as a buyer involves making the product more attractive to suppliers. It may be prudent to return the quantum or 
provide greater volume guarantee to suppliers. Commercially this will generate more interest and the suggestion is 
this is feasible through a single-supplier framework. Consequently, volumes are more defined, over a longer term. 
Instead of offering a little mouse to the market, it becomes an elephant. This should generate enhanced interest and 
create buy-in.  
Strategic Direction  
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Experts concur that instinctively, the feeling is that “leverage” is not the natural fit for natural gas. The market, 
from both a practical and commercial perspective is geared towards longer-term arrangements. It would provide the 
opportunity for suppliers to acknowledge and commit to the business relationship; they would achieve greater 
certainty and could invest in enhancing the systems and relationships. The suggestion made by an interviewee is 
that the ground is constantly moving for this product, therefore the questions around whether to hold position or 
move toward another portfolio position are well-substantiated.  

A strategy to develop a strategic partnership requires longer-term commitments. Potentially this could not 
develop until such time as the current power balance has been fully addressed and the procurement authority has a 
similar market knowledge and understanding as the suppliers. In this instance there is recognition in the value of 
allowing a situation to exist whereby the buyer and suppliers can invest in their larger energy requirements and 
associated infrastructure.  

Issues regarding effects of either approach on market competition, or from the perspective of competition law 
were considered and not deemed relevant. Regardless, NPS competitions are open, transparent and non-
discriminatory toward all market suppliers. The guiding principles of EU public procurement Directives, non-
discrimination, equal treatment, transparency, proportionality and mutual recognition prevail.  
 
SUMMARY AND OBSERVATIONS  

The extant literature extensively supports the appropriateness of purchasing portfolio models for supply 
management; albeit in application of distinctly differing dependant variables for measurement and classification. 
While Kraljic (1983) remains the most frequently cited informant for the purchasing portfolio approach to supply 
management, criticisms abound. Significantly, uncertainty clouds the appropriateness of the broad stroke 
purchasing portfolio approach given the complexity and fine distinction that exists in each circumstance in reality. 
It is against that backdrop this study sought to explore the basic purchasing portfolio assumptions. We have 
examined the applicability of the Kraljic (1983) purchasing portfolio model and how the associated assumptions 
translate into practice within the context of a centralised public procurement unit for the supply of natural gas.  
PRODUCTION POSITIONING 

Product classification is the elementary step in establishing purchasing portfolio positioning. 2 x 2 matrix 
positioning and product classification is determined by reference to two primary measurement variables. In the case 
of Kraljic, those measurement variables are relative expenditure (or profit impact) and supply risk. De facto 
measurement of relative expenditure appears straightforward. In actual fact this is problematic. For a centralised 
public procurement unit, the degree of uptake and participation in the framework contracts establishes this. 
Therefore the extent of participation and consequent level of demand aggregation directly affects, and creates 
difficulties for, measurement of relative expenditure in accordance with Kraljic (1983) in this context. Nonetheless, 
the primary focus of the critiques associated with purchasing portfolio models relates to the determination and 
measurement of supply risk factors.  

The findings suggest that this product is perceived to present a high relative expenditure and high supply risk. 
This would be consistent with and lend support to the “Strategic Item” classification as framed by Kraljic (1983). 
However, in exploring the actual conditions and product supply management approach within the organisation, 
would suggest the product is managed as a “Leverage Item”. This is confirmed by reference to the multi-supplier 
framework approach, shorter contracted supply time horizons and focus on cost and price management. The 
difference in considered opinions regarding product classification relates to the extent of supply risk.  

The conditions giving rise to the view that this product presents as a higher supply risk, in contrast to the low 
supply risk associated with leverage products, was captured in the survey data. Significant factors affecting the 
buyers observations included the nature of the supply market, deemed to moderately favour the supplier. 
Understanding and particularizing this insight highlights a low degree of perceived value as a customer, along with 
weaker perceived negotiation abilities. The theoretical assumptions underpinning these matters are discussed with 
respect to the second theme of this research, the buyer/supplier relationship.  

Notwithstanding the research finding regarding the product classification, further research data from 
experienced practitioners has outlined that simplistic nomenclature associated with Kraljic is uncharacteristic and 
can confound deep understanding of multifaceted procurement processes in complex markets. Insofar as it is 
broadly promulgated that “leverage” means strong buying power, the research unquestionably determines that this 
is not the case, regardless the level of demand aggregation. This seems to be consistent with the views expressed by 
Terpend et al. (2011; 85) whereby the dichotomy between product and market dimensions in portfolio models is too 
simplistic to capture the nuances of highly complex procurement processes.  
THE BUYER/SUPPLIER RELATIONSHIP  

Determination of the relative power position of the buyer and supplier, as assessed by Caniëls and Gelderman 
(2005), hypothesised that certain conditions underpin the buyer supplier relationship for each of the four Kraljic 
product classifications. For “Strategic Items” three product management strategies prevail, which are based upon 
two observed buyer/supplier observed relationships types, balanced buyer/supplier dominance or supplier 
dominance. In the case of “Leverage items” the literature hypothesises that either the buyer dominates the 
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buyer/supplier relationship or equal and balanced status exists. Consequently, two options exist for determining 
strategy, exploit buying power or develop a strategic partnership.  

However, this research finds that for this product, an asymmetry exists in the buyer/supplier relationship in the 
natural gas market, in favour of the supplier. The theoretical assumptions presented by Caniëls and Geldermans 
(2005) are not supported. Buyers have revealed evidence of a “faceless rapport” with suppliers, perceive low value 
as a customer, and the weaker negotiation position. In consideration of these findings, Cox (2001; 5) states that 
there is no “best practice” approach to buyer/supplier relationships and pointed to the objective circumstances of the 
engagement to determine an “appropriate relationship” with suppliers. This appears to present a pertinent 
explanation in the prevailing situation.  

The research has outlined that a number of avenues exist to manage the power balance in the natural gas market. 
The route to rebalancing the power position in favour of the buyer is achievable through a number of methods. 
Pivotal issues revealed in the research include increasing the market knowledge and providing a more attractive 
offering to suppliers. In this case study analysis the NPS redresses this perceived imbalance by employing resources 
to increase that market knowledge, and present alternative market offerings to increase attractiveness to suppliers.  
STRATEGIC DIRECTION  

Developing supply strategies was fundamental to the Kraljic (1983) purchasing portfolio approach. While 
Kraljic developed strategies for “Strategic Items”, Gelderman and Van Weele (2003;215) complemented this 
approach by developing strategies for all four product classifications. The basic thrust of the literature involves one 
of two tactics for effective supply management; a strategy to move product position or a strategy to hold the current 
position. A rudimentary “do nothing”, or “do something” scenario.  

The theoretical assumptions underlying a decision concerning strategic direction were suggested by Caniëls and 
Gelderman (2005;149), and relates to the balance of power in the buyer/supplier relationship. Their study contends 
that for leverage products the exploit power or “hold” position strategy suggests buyer dominance in the prevailing 
buyer/supplier relationship, and balanced buyer/supplier power in the “move”, or develop a strategic partnership 
situation.  

This research has highlighted issues regarding the actual buyer/supplier power positions for a leverage product, 
which does not conform to the assumed theoretical situation. This presents difficulties for directly applying the 
intended strategies as presented by Caniëls and Gelderman (2005). That considered, the finding of this study 
indicate that both options remain viable, and the “hold” position is being maintained. The conditions that give rise 
to this development appear to have been created by the supply market and external environmental circumstances 
and consequently involve the NPS actively re-establishing the power balance to the buyers favour.  

Within the NPS both options are constantly under review, and always considered. Furthermore, decisions 
regarding strategy are frequently revisited. The writer has found that options regarding strategy development are 
actively monitored in the present with a view to the future. Indeed, and in support of Gelderman and Van Weele 
(2003;215) the NPS has provided evidence of reliance on overall business strategy, the specific situation of supply 
markets, and capacities and intentions of individual suppliers to deduct strategies for individual portfolio products.  

It is suggested that third scenario has been observed for leverage products in the NPS. This bears closer 
resemblance to the strategies presented by Gelderman and Van Weele (2003;212) for managing bottleneck 
products. For bottleneck items the observations were of supplier dominance, and the strategies involved reducing 
dependence and risk to find alternative solutions (move) or accepting the dependence and reducing the negative 
consequences (hold). The observation within the NPS is that a “hold” strategy is retained for a leverage product, 
while actively reducing dependence and risk.  
CONCLUSION  

This study sought to establish whether purchasing portfolios models and the associated theoretical 
underpinnings present an appropriate and pertinent approach to purchasing or supply management, or are they 
merely founded on institutionalised rhetoric and myth. Natural gas is a complex product, as discovered in value 
chain analysis, and procurement operates in a market likened to the collapse of the former Soviet Union by an 
experienced practitioner. The procurement of natural gas by the NPS conforms largely to the criteria contained in 
Kraljics’ (1983) purchasing product classification/matrix positioning for a leverage product, however, the predicted 
buyer/supplier relationship for that product classification is not sustained in this instance. Consequently, a blended 
strategy similar to the assumed strategic direction for bottleneck products has been observed.  

Conclusively, replication of archetypal strategies and their theoretical assumptions without sufficient 
understanding of environmental circumstances surrounding successful implementation can engender cultural 
imprudence. It can only be through understanding the fundamental grounds for success or otherwise, that 
progressive and effective strategies can be accomplished. Purchasing strategies will always be contextually and 
relationally dependent. This research has revealed that institutionalised myths can present false perceptions. 
Leverage does not imply bargaining power. Such a fundamentally flawed pre-conception has the capacity to 
damage the buyer/supplier relationship and consequent approach to the market. Furthermore, procurement 
professionals are aware that fervent supplier interest is not always evident, and anecdotally even large multi-
national organisations can find that size can work against them.  
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Just as strategy involves understanding the larger system you’re in, procurement strategy formulations are 
modelled on prevailing circumstances with due regard to environmental and contextual circumstance - a pattern 
emerges in a stream of decisions. Purchasing portfolio models are useful tools for guidance, but require approach in 
full knowledge of all the circumstances and assumptions. Effective supply management and strategic procurement 
is fundamentally a dynamic process, taking place in an environment where the ground is constantly shifting.  



 1 

 
 
 
 
 
 
 
 
 
 

PUBLIC CONTRACTS BETWEEN CONTRACTING AUTHORITIES 
 

Andrea Sundstrand* 
 
 
 
 
 
 

ABSTRACT 
 

In June 2013 the Court of Justice of the European Union (CJEU) gave a ruling in a dispute between a supplier 
and a Union of Municipalities in Germany, the Piepenbrock case [1]. The background to the main proceedings 
was a contract between the Union and one of its members (the city of Düren), under which the city would 
perform cleaning services in the Unions premises located in the city. A vendor protested against the contract and 
argued that the contract fell under Directive 2004/18 and should have been procured. 
 
The CJEU stated that the contract in question was to be considered as a public contract which would normally 
fall under the EU procurement rules. The Court then examined whether the two exceptional situations that it 
developed in the case Teckal [2] and in the case Hamburg Chamber [3] were applicable. The so-called Teckal-
exception (also called the In-house exception) allows a contracting authority to award a contract without 
tendering to a supplier that the authority controls (typically a municipal subsidiary), if the supplier's main 
activity is to serve the contracting authority. This exception was however not applicable because the Union of 
Municipalities did not control the city.  
 
Further, the CJEU examined whether the exception for public-public cooperation was relevant (the Hamburg 
Chamber case). Under this exception contracts between public agencies do not need to be procured if the 
agreements are solely between public units, without the involvement of any private party, no private provider is 
given any advantage over its competitors and the cooperation solely is governed by considerations and 
requirements that are designed to achieve objectives in the general interest. The CJEU found that neither of these 
exceptions was applicable, why the contract should have been awarded under the EU procurement rules. 
  
The presentation will examine under which circumstances it is possible for contracting authorities to cooperate 
without prior procurement, considering the latest jurisprudence of the CJEU. 

 
 
  

INTRODUCTION 
 
There are no provisions regarding cooperation regarding purchases between contracting authorities in the EU 
Directives adopted in May 2004 [4]. Since there are no explicit exceptions, the general rules is that such 
procurement must follow the provisions of the Directives. The interesting question to be examined in this paper is 
when it is possible for contracting authorities to purchase goods, services and works from each other without 
putting the purchase out for competition according the to the EU Procurement Directives.  
 
The only guidance today on the possibility for contracting authorities to cooperate when fulfilling needs in the 
general interest is therefore the jurisprudence of the CJEU. On the question of public cooperation, the CJEU has 
delivered three important cases, the above mentioned Teckal case, the Hamburger Chamber case and the 
Piepenbrock case, which will be examined in the next paragraphs. 
 

                                                
* Andrea Sundstrand, LL.D. in public law, Faculty of Law, University of Stockholm. 
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THE TECKAL CASE 
 
The general rule of the awards of contracts of goods, services and works above the thresholds of the provisions 
of the Public Procurement Directives is that they have to be put out to competition [5]. The CJEU however 
upheld in the case Teckal that the award of contracts between legally separate persons can take place without 
competition, provided that two criteria, the so-called Teckal criteria are met [6]. The first criterion is the so-
called control criterion, according to which a contracting authority exercise control over another legally distinct 
person similar to that it exercise over its own departments. The second criterion is the so-called activity criterion, 
according to which the legally distinct person, from which the purchase is made, must carry out the essential part 
of its activities with or on behalf of the authority or authorities that holds it. Assuming that the two mentioned 
criteria are met, the contract is deemed not to comply with the public procurement definition of contracts, and 
the award is considered instead to be an agreement in-house that are not covered by the Directives. It is also 
possible for several contracting authorities to jointly own and control a legally distinct person. In these cases, the 
cooperation carried out in the legally distinct person is called institutionalized cooperation. 
 
In later decisions, the CJEU has developed the control and operational criteria. It has a developed a number of 
objectives, such as in the case Mehiläinen and Terveystalo Healthcare [7], where it was establish that when there 
are private shareholders in the legally distinct person, the control criterion could not be fulfilled. The contract 
should in such cases be awarded in accordance with the Directives. In the case Tragsa [8] the CJEU found that 
both criteria were met, because the legally distinct person was a dependent company that could not refuse to 
deliver to the owner, it was not free to determine its prices to the public and it performed the bulk of its activities 
to the contracting authority. In November 2012, the CJEU the CJEU found in the case Econord [9] that that is 
was not enough for a contracting authority to only own shares in shareholders company to be considered to have 
a control over the company. It is also required that all contracting authorities participate in the company's 
governing bodies. 
 
An interesting question is whether Teckal criteria are applicable to the award of contracts in the Primary Law of 
the EU. The question arose in the case Parking Brixen [10]. The CJEU referred to its previous practice regarding 
the Teckal criteria, and found that this only related to whether the contracts would have been covered by the 
Procurement Directives. For the Procurement Directives to be applicable, it is inter alia a condition that a written 
contract has been concluded. The CJEU noted, however, that there was no requirement for writing in the primary 
law provisions for those to apply. CJEU stated that the considerations relating to the Teckal criteria despite it 
being only case law referring to contracts covered by the Directives, also could be transferred to the award of 
service concessions. The general principles of equality and non-discrimination on grounds of nationality in 
Article 18 in the Treaty on the Functioning of the European Union (TFEU), Article 49 TFEU and Article 56 
TFEU are equally applicable to grants of a contract in which a public authority entrusts the supply of economic 
activities to a third party, whether in the public procurement directives or as award of a service concession. The 
Court concluded that: 
 

European Union legislation in the field of public procurement or service concession will not apply when a 
public authority with its own resources - administrative, technical and others - performs public interest tasks 
assigned to them, without turning to external devices. 

 
The provisions of Primary Law are therefore not applicable when a contracting authority exercises control over a 
legally distinct person, which is equivalent to that exercised over its own departments, if the legally distinct 
person carries out the essential part of its activities for or together with the contracting authority or authorities 
holding it. The award of contracts below the EU thresholds and of B-services falls under the same rules and 
principles in Primary Law as service concessions, if they are of a specific cross-border interest. It is therefore a 
likely conclusion that the reasoning of the CJEU in relation to Primary Law also includes awards of these types 
of contracts. 
 
Here may also be mentioned the case Commission v. Spain [11]. The CJEU held that a provision of the Spanish 
law that exempted all awards of public contracts between authorities and publicly controlled bodies from the 
Spanish procurement regulations were unlawful. It is therefore not possible to make any general exemption from 
the regulatory framework for public procurement. Instead, an in casu assessment must be made, in which the 
jurisprudence of the CJEU must be considered. 
 
 
 
 
 
  
 



 3 

THE HAMBURGER CHAMBER CASE 
 
It is possible for contracting authorities to jointly perform tasks assigned to them, without the Procurement 
Directives being applicable even when cooperation takes place in unregulated forms. In the case Hamburger 
Chamber four contracting authorities had concluded an agreement directly with the City of Hamburg for the 
disposal of waste in a new incinerator [12]. The agreement committed the company Hamburg Stadtreinigung to 
provide a capacity of 120 000 tonnes per year for the incineration of waste in the plant. The contracting 
authorities undertook to pay an annual fee, which was partially fixed, partially due to the amount of waste 
delivered. The question was whether the cooperation was covered by the German public procurement 
regulations. The CJEU began by emphasizing that EU law does not require contracting authorities to use any 
particular legal form in order to jointly ensure that a public service task is performed. Next, the Court held: 
 

It must be observed though, first, that Community law does not require public authorities to use any 
particular legal form in order to carry out jointly their public service tasks. Secondly, such cooperation 
between public authorities does not undermine the principal objective of the Community rules on public 
procurement, that is, the free movement of services and the opening-up of undistorted competition in all the 
Member States, where implementation of that cooperation is governed solely by considerations and 
requirements relating to the pursuit of objectives in the public interest and the principle of equal treatment of 
the persons concerned, referred to in Directive 92/50, is respected, so that no private undertaking is placed in 
a position of advantage vis-à-vis competitors... 

 
For a formless cooperation between contracting authorities to be excluded from the scope of EU law, it is 
required that it is done without the participation of private capital, that the agreement is a true partnership that 
aims to jointly conduct a public task and that the cooperation solely is governed by considerations of general 
interest. If the conditions in the case Hamburger Chamber is met, such cooperation between contracting 
authorities do not affect the main objective of the Community rules on public procurement, i.e. the free 
movement of services etc. and the undistorted competition in all Member States. The ruling is however not 
entirely clear and has given rise to some discussion in the legal literature. 
 
Steinicke notes p.a. that the CJEU mainly focused on two aspects in the Hamburger Chamber case; it involves 
the utilization of a public interest and the process takes place without the involvement of private participants 
[13]. Regarding the issue of public interest, he notes however, that the Court does not clarify what is covered by 
a general interest. He therefore argues that the question marks regarding contracting authorities opportunities to 
collaborate formless persists even after this ruling. 
 
  
 

THE PIEPENBROCK CASE 
 
In the Piepenbrock case the company Piepenbrock had performed property cleaning for an association of 
municipalities called Kreis Düren [14]. The association included the City of Düren. Under the law on municipal 
collaboration in North Rhine-Westphalia region it was possible for local authorities and local authority 
associations to agree for one of them to take over tasks from the other party, a so called delegation agreement, or 
for one of the parties to undertake to perform such tasks for the other parties. Appropriate compensation for such 
agreements was to be prescribed in the agreements. 
 
Kreis Düren drew up a draft agreement with the City of Düren, according to which Kreis Düren would transfer 
responsibility for the cleaning of their office government and school facilities in the region to the City of Düren 
for compensation. The City of Duren was to be solely responsible for compliance in regards to Kreis Düren's 
obligations relating to the cleaning of their buildings in the region. Kreis Düren reserved the right to verify that the 
task was performed correctly and could unilaterally terminate the agreement if the City of Düren did not fulfil the 
contract obligations. The City of Duren hade the right to hire a third party for the actual execution of the contract 
and the contract period was initially set to two years. 
 
The company Piepenbrock appealed, claiming that Kreis Düren was prohibited from entering into the relevant 
contract without tendering. The basis of the claim was that the cleaning service was a service that was requested 
on the market and could also be provided by private providers. There was no question of a kind of in-house 
contract, for which exemption from the procurement rules were applicable, since Kreis Düren had no control over 
the City of Düren. The national court held that there were a number of ambiguities regarding how the contract 
would be assessed and requested a preliminary ruling from the CJEU. 
 
Initially, the CJEU noted that Article 1.2 of Directive 2004/18 includes all written contracts for pecuniary interest 
concluded in writing between a contracting authority and an economic operator, whether the latter also is a 
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contracting authority, not primarily engaged in business for profit, is organized as a business or not permanently 
present in the market. Further, the CJEU found that the activities covered by the agreement constituted services in 
the Directive 2004/18, and that the contract had been concluded for pecuniary interest since compensation was 
paid under the agreement. In summary, the Court found that the agreement in principle constituted a public 
contract. 
 
Further, the CJEU considered whether there were grounds for finding that the agreement was exempt from the 
obligation to use the procurement regulation. The Court noted that the criteria as set in the Teckal doctrine were 
not met. This was because the control criterion was not met, but also because the City of Düren did not perform 
the major part of activities for Kreis Düren Further, the Court found that there was no question of excluding the 
contract from the procurement regulations due to collaboration between public entities, as established in the case 
Hamburger Chamber. It was clear from the national court's reference that the agreement did not appear to be 
designed to establish cooperation between the both contracting authorities for the purpose of fulfilling a common 
public service mission. Moreover, the City of Düren could rely on a third party to complete the assignment, 
whereby a specific supplier could benefit from the agreement compared to other companies operating in the same 
market. The CJEU therefore held that an agreement such as the current was a public service contract within the 
meaning of Article 1.2 of Directive 2004/18. 
 
 

CONCLUSIONS 
 
This paper has examined the three leading cases in the area of public procurement regarding various forms of 
collaboration between contracting authorities. So what is the conclusion, when can contracting authorities 
collaborate without having to put the collaboration out for competition? 
 
In the jurisprudence after the Teckal case is has established that contracting authorities can collaborate by creating 
joint companies. The condition is that they have a control over the independent company equal to that they have 
over their own departments, and that the separate entity's operations is mainly carried out for or in conjunction 
with the contracting authorities. It is also a condition that no private companies are involved in the cooperation. 
 
In the Hamburger Chamber case it was established that contracting authorities can cooperate in an association of 
municipalities and make joint procurements, in which one of the parties will be doing the procurement and charge 
the others for the actual cost of procuring the contract. The prerequisite for this collaboration is that the 
contracting authorities through the cooperation perform some type of public service, which is covered by their 
mission to accomplish. 
 
However, it is not possible for one contracting authority to acquire the services of another, without other 
cooperation than that one contracting authority pays and the other delivers. In the decisions in the Piepenbrock 
case, the CJEU states that an agreement in which a contracting authority provides another contracting authority 
with the task to perform services for a contribution, while it reserves the right to verify that the task is performed 
correctly and the performing authority may use a third party, is a public service contract. The CJEU thereby 
confirms its previous jurisprudence, in that none of the circumstances identified in the Teckal case or in the 
Hamburger Chamber case existed. The Court has thus, instead of creating a new exemption from the Procurement 
Directive, clarified that the legal position is still the same and that there are only a limited number of exceptions to 
the procurement requirement for the award of public contracts. 
 
The two relevant criteria for not considering the contract in the Piepenbrock case to be excluded from public 
procurement, is that it could be established that there was a of provision of services for which compensation was 
paid, and the City of Düren had the opportunity to hire a third party to perform the services. This enabled a 
supplier in the relevant market being awarded a contract for the performance of cleaning for a contracting 
authority's behalf, without having been subject to previous competition. If the Court had held that the contract in 
question was not acting as a public contract in meaning of the Directive, the practical effect had been that 
contracting authorities had been able to circumvent the procurement regulations. They had been able to establish 
agreements among themselves in which one of them later takes over the other authority's obligations with the right 
to engage a third party for the performance of a specific contract. This later authority had then been entitled to 
contact a private supplier and let it perform the services in question without ever putting the contract out for 
competition. 
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Introduction 

Public procurement is facing the dilemma of competing priorities and goals such as cost efficiency, legal 
conformity as well as the advancement of environmental protection and the promotion of innovation. Politically 
dominated public procurement strategies focus on these targets increasingly but in most cases an alignment with a 
business strategy is missing, at least in terms of a business administrational understanding. According to this, the 
paper analyzes the status quo of public procurement strategies using a systematic literature review. By means of an 
analytical framework for public procurement the investigation is based on a selection of ten management journals 
from 2002 to 2012. Only a small number of papers are found that fit to our subject; most of them are classified as 
normative and political driven, with less elements of a strategy for public procurement. Further, the idea of a 
strategy process combining normative targets with detailed procurement and awarding activities has almost been 
neglected so far. Additionally, the paper draws an agenda for further research needs in the field of public 
procurement in order to align political and functional strategic levels. We conclude with recommendations for 
public procurement managers in terms of closing strategic gaps of public procurement. 
 

Goal congruence in public procurement: Towards the need of a procurement strategy in the public sector 

The discussion about the relevance of strategic management in the field of industrial procurement started in in the 
1970s (Farmer, 1978, 1981a, 1981b or Cox, 1996). Again, in the 21st century the discussion gathered momentum 
analyzing the strategic influence of procurement (Ramsay 2001a, 2001b) and strategy content (Essig & Wagner, 
2003).  
Just like a mirror image to the restart of the strategic discussion in the field of industrial procurement, public 
procurement is recently confronted with strategic goals and the dilemma of competing targets. The discourse 
comprises the sense and transferability of main targets which at least partially compete with each other. Such goals 
are for example the cost efficiency, the legal conformity with procurement law and the support of superordinate 
priorities such as the advancement of women in business, the promotion of regional companies or SMEs in general 
and the protection of the environment. The latter can be understood as strategic (and politically set) goals of public 
procurement (Schapper et al., 2006). Figure 1 illustrates the necessity of integrating different target dimensions of 
public procurement into a system of objectives. Procurement is classified as public in the case that the contractor is 
a public entity fulfilling public tasks and thus bounded to procurement law (functional understanding of the status 
of a contractor). Consequently, not only public authorities are categorized as public contractors, but also private 
Ltd.s owned by the state. 
Foremost, the strategic relevance of public procurement is mirrored in high procurement volumes of the public 
sector. The contracting volume for goods and services of European member states amounts 16.3% of the GDP on 
average and 21.5% on top (EU, 2007). In total, public entities in Europe spend about 1,550 billion Euros, excluding 
process costs for the fulfilment of public tenders. In Germany for instance process costs for public procurement are 
estimated to equal 19 billion Euros per year (Kröber et al., 2008). Furthermore, efficiency and effectiveness of 
public procurement are frequently criticized (Bundesrechnungshof, 2012) indicating a promising potential for 
savings. Because of the high public procurement volumes an increase in efficiency of only 0.5% would release 
billions of Euros which are urgently needed for the realization of the above mentioned political goals. 
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different subject fields. Citation potential is shown to vary not only between journal subject categories – groupings 
of journals sharing a research field – or disciplines (e.g., journals in mathematics, engineering and social sciences 
tend to have lower values than titles in life sciences) but also between journals within the same subject category. As 
a matter of fact, the SNIP, in comparison with other indicators such as the SCImago Journals Rank (SJR), corrects 
for such differences. 
According to this, ten selected journals are systematically investigated for papers subject to public procurement 
strategies; five from the field of industrial PSM and five seven from the field of public administration. The selected 
industrial PSM journals are International Journal of Integrated Supply Management, Journal of Business Logistics, 
Journal of Purchasing and Supply Management, Journal of Supply Chain Management, Supply Chain Management: 
An International Journal. The selected journals in the field of public administration / new public management are 
Public Policy and Administration, Public Administration Review, Public Management Review , Public 
Administration: Research and Theory, Journal of Public Procurement, International Journal of Public Sector 
Management , and Public Administration: An International Quarterly. The literature review concentrates on 
publications in the time frame from 2002 to 2012; selected papers published before 2002 are also included in the 
case that public procurement strategies are the main topic (Erridge & Murray, 1998; Cope, 1995). 
The result of the literature search based on the different search strings are 150 papers in total; after a careful 
investigation of the individual abstracts of the papers only 30 relevant contributions for the systematic review are 
identified. Even if the number of paper appears to be relatively low, the review includes a few basic contributions 
on public procurement strategy (Erridge & McIlroy, 2002; Matthews, 2005) and papers that discuss individual 
elements of a procurement strategy for the public sector (Fearne & Martinez, 2012; Wagner et al. 2003 ). 
 

Results  
Essential findings regarding the content 
The findings of the literature review are based on a total of 30 papers showing that only a low number of 
contributions relates to procurement strategies but with a strong focus on strategy content. Topics such as 
procurement law or macroeconomic strategy dimensions are focal points, while other information remains largely 
untouched, such as e.g. purchasing categories. An example of a macro-economic analysis is the contribution of 
Handfield (2004) who examines the impact of a statutory deregulation of the energy market on procurement 
strategies. 
A need of explanatory research becomes evident concerning the problem of strategy development, in particular the 
coordination of political and functional strategy levels. According to this, the contribution of Khalfan et al. (2007) 
recommends an “alignment of a coordinated communication” between all stakeholders on the objectives, results 
and activities of the contract awarding in terms of big (public) construction projects. Breul (2010) discusses the 
manner in which such coordination should take place. He selectively focuses on individual elements of the 
procurement strategy such as sourcing policy, competitive sourcing or crowd sourcing from a public procurement 
perspective. A further topic of the investigated papers is the influence of political action on public procurement. 
Murray (2007) analyzes the “role of local politicians” in the strategic sourcing process using the example of the 
UK. He defined the concept of strategic public procurement and derives stages and tasks of a strategic public 
procurement process. The same author (2009) highlights how central governments try to “push” (directly and 
indirectly) local authorities to rationalize their procurement practices, in order to support economic recovery during 
recession period. Finally, Matthews (2005) describes existing limitations and barriers to public procurement in 
order to develop a strategic discipline. 
A number of authors analyze the awarding of contracts through public authorities with regard to the implementation 
of policy objectives into contracting agreements. Preuss (2009) examines the realization of environmental, social 
and economic objectives by local procurement agencies. Similar topics are discussed by Nijaki and Worrel (2011) 
and Wang and Li (2013), with a particular focus on green public procurement. Fearne and Martinez (2012) discuss 
the design of sustainability strategies in supply chains in general, while Romzek and Johnston (2005) only 
investigate social aspects. In this regard, service contracts of public authorities with private providers are evaluated 
in terms of the inclusion of social performance standards. Thus, social standards have been sufficiently reflected in 
supplier contracts, but an implementation of adequate measures for assessing social standards is still missing. Cope 
(1995) examines the impact of a "politically intended" outsourcing decision on employees. A business case of 
cleaning services is able to clarify that, although from the client perspective, a cost reduction could be achieved, but 
this was at the expense of socially responsible public procurement representing a strategic goal. Cleaning services 
are mainly characterized by the cost of manpower. The supplier could only realize an optimization by employing 
service staff at significantly worse conditions. Further, Gonzalez et al. (2013) investigate the situation of service 
outsourcing in the largest Spanish town halls. They identify cleaning, parks and rubbish collection services as being 
the most often outsourced and public safety the one in which the participation of external firms is least sought. 
Malatesta and Smith (2001) analyze public contracts and their design using insights of the resource dependency 
perspective. According to this, mutual dependencies between customer and supplier require contracts with more 
flexibility (cost-plus). Very similar is Watts’ (2005) approach of "Strategic Service Delivery Partner-ships" 
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outlining a supplier relationship for public contractors. His approach is characterized by aspects such as long-term, 
result- or outcome-orientation and risk sharing. He also reflects the implementation difficulty provided by the 
procurement legislation. Lonsdale et al. (2010) investigate opportunism and exploitation in the context of public 
procurement using an example of the UK health sector. Thus, the foundation of the Department of Health's 
Purchasing and Supply Agency (PASA), which deals with procurement policy in health care, reduced opportunistic 
supplier behavior and shifted contracts towards a more relational mode.La Noue and Sullivan (1995) examine how 
the “North American jurisprudence” has responded to a ban on discrimination of minorities in the context of public 
procurement. They present different programs to encourage minorities within their paper. Nabatchi (2007) 
describes an administrative reform in North America (Administrative Dispute Resolution Act - ADR) using 
economic theories. In this regard, public procurement with respect to ADR is analyzed. A further North American 
reference point represents the work of Nollet and Beaulieu (2003) analyzing “public purchasing cooperation” (here 
in the healthcare sector). The paper draws an explicit strategy-structure relationship in which the cooperation as a 
structural element and procurement strategies are in a mutual relation. 
The paper of Suarez (2010) is special since it refers to the group of "non-profit organization" as some kind of 
extraordinary public contractor. Non-profit organizations only possess the status of a public authority if their 
organization receives public funding. Further, the paper refers to "procurement" as to the acquisition of public 
funding. He concludes that a high degree of professionalism results in a higher chance of success. Almost similar to 
Suarez’s paper is the contribution of Wild and Zhou (2011); they concentrate on procurement strategies for specific 
organization forms for humanitarian enterprises shaping a framework for "ethical sourcing". 
The contribution of Wagner et al. (2003) is highly focused addressing public authorities in the context of "local 
councils". According to this, local councils intend to support the implementation of an electronic procurement 
strategy in SMEs. Also Murray (2009) and Nijaki and Worrel (2012) explore the role of public authorities, 
respectively in supporting the development of national economy or the implementation of sustainable principles. 
Even Stanton and Burkink (2008) look at individual aspects of public procurement strategy, here for small and 
medium-sized farms in the U.S. The derivation of recommendations for the procurement practices also represents a 
thematic focus of some of the considered publications. Globerman and Vining (1996) develop a valuation approach 
for outsourcing decisions in the public sector. Herein, transaction costs are determined investigating specificity, 
complexity of tasks and vulnerability in terms of competitive intensity. The approach of Girth et al. (2012) 
demonstrates an empirical analysis of management options in “extensive competitive service markets” from the 
perspective of the public sector. They conclude that different competitive conditions in the procurement market 
require an individual management by public purchasers. Finally, Yeow and Noble (2012) classify the sourcing of 
innovation as an “highly complex management task” and demand the use of project management techniqueswith 
reference to a case study in the healthcare sector in the UK. 
Only the contributions of Erridge and McIllroy (2002), Erridge and Murray (1998) and Kamann (2007) have a 
business administrational understanding of strategic procurement management. This is especially true for the 
Erridge and Murray (1998), who try to transfer the approach of "lean supply management" to the public sector. The 
core of their approach is to achieve the so-called "best value" for citizens as end-customers of public services and 
therefore public procurement. Politicians carry the interests of citizens; this understanding requires the 
consideration of political goals (so-called "socio-economic goals", Erridge & McIllroy, 2002). Kamann (2007) 
attempted to solve the problem of the exchange relationship between citizens and the state using the stakeholder 
approach, which defines various interest groups for the management of public procurement. 
 
Matching the results with the analytical framework 
Matching the findings with the eight framework dimensions enables an aggregation of the individual observations 
in order to derive recommendations for action. Table 1 provides an overview of this classification supporting three 
key statements. 
First, strategic priorities of public procurement focusing on make-or-buy decisions and the implementation of 
political goals become evident. This finding also mirrors the pressure politics is actually facing. Due to existing 
financial constraints, an increase in outsourcing of public tasks and ultimately rendered by private enterprises is still 
taking place (Reichard, 2004). Barnes and Anastasiadis (2003) were probably one of the first authors highlighting 
the need of a make-or-buy strategy and evaluation also for public bodies, supporting their evidence with an example 
of an outsourcing decision for police force services. In addition, politics identified public procurement as an 
effective lever for the realization of strategic (political) goals (Kahlenborn et al., 2011). Academics started to 
perceive this procurement role first in 2000, when Murray tried to demonstrate that purchasing can contribute to the 
political objectives of (local) government only when a strategic alignment between central, local and procurement 
strategy is in place, and this can happen only when purchasing repositioning programs are implemented. 
Further, the structured content analysis illustrates that an inclusion of other functional strategies, purchasing 
category strategies and, astonishingly, the awarding strategy has been neglected within public procurement so far. 
None of the investigated papers investigates these dimensions as a main topic. Consequently, public procurement 
still needs to align the procurement strategy with other functional strategies (Venkatraman, 1989). Some general 
considerations may be provided by Lian and Laing (2004), who consider the purchasing of health services as a unit 
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of analysis for comparing the contract awarding approach and criteria used by public and private organization, but 
findings are quite limited and category-focused. In terms of other functional strategies, a threat between functional 
and procurement objectives becomes evident, with significant effects on the performance of an organization. At the 
same time a missing purchasing category strategy reveals that public procurement products or product groups are 
not connected with a higher procurement strategy; promising success potentials remain unexploited..A missing 
awarding strategy demonstrates a strategic gap of public procurement. Although procurement legislation represents 
a normative framework for public procurement, the existing awarding authorities are challenged to determine a 
unified procurement strategy for their organization. 
The consideration of the methodology illustrated that research in the field of public procurement has a strong focus 
on procurement practice. Consequently, empirical research methods are used. The structured content analysis is 
able to show that procurement strategies currently concentrate on outsourcing and the implementation of policy 
goals as dimensions of public procurement. Finally, all dimensions of the analytical framework are at least 
explicitly mentioned within the investigated papers, even those dimensions are reflected that currently do not 
represent a main topic. 
 

 Table 1: Findings from the systematic literature review 
 

1 2 3 4 5 6 7 8

Author(s) Method Supply 
environment

Make-or-buy 
decision

Political 
strategies

Other functional 
strategies

Supply chain 
design strategy

Category 
strategy

Awarding 
strategy

Process strategy

Breul, J.D. 
(2010)

conceptional (+) + + (+) (+) - (+) -

Burnes, B. and 
Anastasiadis 
A. (2003)

Empirical (case 
studies)

(+) ++ - - (+) - + -

Cope, S. 
(1995)

empirical (case 
study)

+ ++ ++ - - - - +

Erridge, A. 
and McIlroy, J. 
(2002)

conceptional 
und empirical 
(analysis of 
contracts)

- - ++ - + + + -

Erridge, A. 
and Murray, J. 
G. (1998)

conceptional 
und empirical 
(quantiative 
study and 
interviews, as 
well as action 
research)

- - + - + - + -

Essig, M. and 
Batran, A. 
(2005)

Empirical (case 
study)

+ + ++ - - - - (+)

Fearne, A. and 
Martinez, 
M.G. (2012)

conceptional 
with reference 
to case studies

+ - - - + - - +

Girth, A.M., 
Johnston, J.M., 
Hefetz, A. and 
Warner, M.E. 
(2012=

empirical 
(interviews and 
survey)

+ ++ - - - - + -

Globerman, S. 
and Vining, 
A.R (1996)

conceptional ++ ++ - - + - - -

Gonzalez, R., 
Llopis, J. and 
Gasco, J. 
(2013)

Empirical (case 
study and 
interviews)

+ ++ (+) - (+) - - -
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 Table 1: continued 

1 2 3 4 5 6 7 8

Author(s) Method Supply 
environment

Make-or-buy 
decision

Political 
strategies

Other functional 
strategies

Supply chain 
design strategy

Category 
strategy

Awarding 
strategy

Process strategy

Handfield, R. 
B. (2004)

empirical 
(interviews) 
und 
conceptional 
(theory based)

+ - + - - - - ++

Kamann, D. J. 
(2007)

conceptional - - (+) + + - - +

Khalfan, 
M.M.A., 
McDermott, P. 
and Swan, W. 
(2007)

empirical (case 
study and 
quantitative 
interviews)

- - - - (+) (+) - (+)

La Noue, G.R. 
and Sullivan, 
J.C. (1995)

conceptional - (+) ++ - - - (+) -

Liana, P.C.S. 
and  Laing, 
A.W. (2004) 

Empirical 
(interviews and 
questionnaire)

++ - + - (+) - + ++

Londsdale, C., 
Kirkpatrick, I., 
Hoque, K. and 
De Ruyter, A. 
(2010)

empirical (case 
study)

(+) - - - (+) (+) + -

Malatesta, D. 
and Smith, 
C.R. (2011)

empirical (case 
study,  
regression 
analysis)

(+) - - - + - (+) -

Matthews, D. 
(2005)

conceptional + - - - - - + +

Murray, J. G. 
(2007)

conceptional 
und empirical 
(case studies)

- + + + - - (+) ++

Murray, J.G. 
(2009)

Theoretical 
(LR and 
secondary 
source 
analysis)

(+) - ++ - - (+) - (+)

Nabatchi, T. 
(2007

conceptional - - + - - - (+) -

Nijaki, L.K. 
and Worrel, G. 
(2010)

Theoretical 
(secondary 
source 
analysis)

- - (+) ++ (+) - (+) (+)

Nollet, J. and 
Beaulieu, M. 
(2003)

empirical 
(interviews)

- + - - + + - +
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Table 1: continued 

Driving a research agenda for public procurement 

The debate on the strategic importance of procurement and thus on formulating procurement strategies mentioned 
in section 1 is still ongoing. The background and development of the intended strategy reflects an organisational 
shift to greater recognition of the potential contribution of purchasing within the public sector: the perceived 
success of purchasing in contributing to local economic development and environmental objectives provided the 
subsequent incremental shift to develop a procurement strategy aligned on several dimension., So far, it is 
surprising that this discussion is very little referred to, when developing almost the same topic for the public sector. 
Given the already outlined high empirical relevance (procurement volumes of public procurement agencies), it is 
imperative not to leave the discussion about anchoring a public procurement strategy exclusively to the political-
normative level. Strategy content has to be connected with methods of strategy development in terms of 
environmental, innovative and socially responsible objectives (Kahlenborn et al., 2011). For the outline of further 
research this work refers to widely accepted approaches, which distinguish between strategy process and strategy 
content research (Miller, 1989; Ketchen et al., 1996). 
 

1 2 3 4 5 6 7 8

Author(s) Method Supply 
environment

Make-or-buy 
decision

Political 
strategies

Other functional 
strategies

Supply chain 
design strategy

Category 
strategy

Awarding 
strategy

Process strategy

Nordin, F. and 
Agndal, H. 
(2008)

conceptional 
(literatur 
review)

- (+) - - (+) (++) (+) (+)

Preuss, L. 
(2009)

empirical 
(interviews)

- - + + + + + (+)

Romzek, B.S. 
and Johnston, 
J.M. (2005)

empirical (case 
studies)

(+) ++ + - - - - -

Stanton, J.V. 
and Brukink, 
T.J. (2008)

empirical 
(survey)

 - - - ++ + - -

Suárez, D. F. 
(2010)

empirical 
(quantitative 
interviews)

+ + (+) + + - - +

Wagner, B.A., 
Fillis, I. and 
Johannson, U. 
(2003)

empirical 
(interviews)

+ - - - - + - +

Wang, C. and 
Li, X. (2013)

Empirical (case 
studies)

(+) - - ++ + - (+) +

Watt, P. A. 
(2005)

conceptional 
(theory based)

+ ++ + + + - + +

Wild, N. and 
Zhou, L. 
(2011)

empirical (case 
studies and 
interviews)

+ - - - + - + (+)

Yeow, J. and 
Edler, J. 
(2012)

empirical (case 
study)

(+) - (+) + - - - -

Legend: ++ is the main topic of the paper
+ is explicitly considered within the paper

(+) is almost implicitly considered within the paper
i id d i hi h
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Strategy content of public procurement 
Basically, a procurement strategy defines what and how a certain supply need will be met (Agndal & Nordin, 
2008). This demand fulfillment concerns several dimensions of the applied analytical framework, in particular the 
make-or-buy decision, the supply chain design, the purchasing category and the awarding strategy (dimensions 2, 5, 
6, 7). Recently, the focus of research on (industrial) procurement is on these strategy dimensions. Sourcing 
concepts, procurement portfolios, etc. provide important insights into the strategy content of the procurement 
function (Van Weele, 2009). Other issues, for example about global sourcing or the design of supplier relationships, 
etc. play an important role in the outlined "how" procurement satisfies demand. On the one hand, strategy content 
provides guidance for the operational procurement processes and on the other hand, outlines how the procurement 
function contributes to the overarching organizational (firm) objectives. 
Surprisingly, purchasing category strategies (dimension 4) and awarding strategy (Dimension 6) are hardly 
discussed within the public sector. Further, the question of the alignment of procurement with other organizational 
functions (dimension 4), for example, in the context of an Early Purchasing Involvement is also rarely considered. 
Instead, the normative political settings dominate strategy content. In Europe - and thus even in Germany, which is 
subject to the public procurement regime of the European Union - these strategies are clearly defined (Kahlenborn, 
2011): Public procurement must develop to become more supportive in the dimensions of social responsibility, 
environmental sustainability and the promotion of innovations. The idea is that public procurement contributes to 
the objectives of the overarching organization (European Union), which for instance promotes innovation that 
reduces environmental impacts and increase social standards following the framework of the EU 2020 strategy. A 
further example is North Rhine-Westphalia, where the federal government achieved the goal of higher social 
standards. This objective was fulfilled by means of a uniform minimum wage through public procurement 
initiatives (among other initiatives), as a new law for “tariff loyalty” and “public awards of contracts” was adopted. 
 
Strategy process of public procurement 
From the perspective of business administration, the scientific debate about the development process of public 
procurement strategies is too much dominated by procurement legislation and the strategy process is hardly 
discussed in business literature. This corresponds to the analysis of dimension 8 "process strategy", but also refers 
to the horizontal and vertical coordination processes (analysis dimensions 1, 3 and 4). The core of the strategy 
development process includes the decision-making process of an organization to determine the need for products or 
services, to identify and evaluate alternatives to meet the demand, and to select (Webster & Wind, 1972). Already 
in the 1990s, the strategy process was identified as a central element of strategy research (Pettigrew, 1992). In fact, 
only few sources deal with this issue and combine strategy process with the context of "governance", which is a 
necessary structural model to define rules, power and relationships to efficiently and effectively allocate financial, 
material or human resources (Fearne & Martinez, 2012; Gereffi et al. 2005). In the process of strategy formulation 
it is recommended to form cross-functional teams of all involved stakeholders. Only the stakeholders are able to 
evaluate the importance of purchasing categories in terms of different areas of the public sector and to discuss and 
develop objectives or strategic alternatives (Handfield, 2004). 
 

Conclusion 

Summarizing the results of the our literature review on strategy content and process significant deficits are in 
particular the lack of connectivity between the political strategy setting and the strategic contribution of public 
procurement, at least from the perspective of business administration. Currently, procurement strategies are defined 
by the policy and "given" by way of the public procurement law and its procurement agencies. The result is a top-
down approach, which is also in political science (at least in its "pure form") not entirely uncontroversial (Sabatier, 
1986). 
As a result, political strategy objectives are named in the context of public procurement as "awarding-external 
aspects" (DIHK, 2007). These objectives are classified as „awarding-external“ to public procurement because they 
serve the enforcement of general policy objectives. According to this, these objectives are not the primary business 
or macroeconomic objectives that attend (a) public procurement according to the principle of economy, (b) the 
restriction of market power of the public sector and (c) the liability of effective competition in the awarding of 
public contracts.  
In fact, however, it is widely accepted that a strategic supply management must contribute to the strategic 
objectives of an organization (Large, 2009). Transferring this understanding of procurement strategy to the public 
procurement authorities, then formal (economic) goals do not longer dominate tangible (political) goals. So, for 
example, if the German Federal Government commits to reducing CO2 emissions as a strategic goal, public 
procurement must also contribute to this objective. 
The problem, therefore, is not the existence of strategic (policy) goals and the fact that this must be taken into 
account by the procurement function. This is also reflected in the analysis dimension (3). The actual dominance of 
political strategies in the analyzed literature becomes evident. Further research is rather needed on the question of 
how a process looks like, that leads to the strategy definition.  
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The sketched top-down approach limits the influence of the public procurement function in terms of self-identified 
potentials (savings, performance) within the (political) strategy formulation. The deficits in purchasing category- 
and awarding strategies (dimensions 6 and 7) as well as the lack of alignment with other functional strategies 
(dimension 4) show the existence of insufficient interaction between the political and the level of procurement 
management. It is likely that this issue is still largely unexplored, because the analysis of political decision-making 
takes place in the political sciences. An important step would be the implementation of interdisciplinary research 
approaches to further explore strategic management of public procurement. 
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Abstract 
The reform of budget-sector entities enables us to compare the impact of different types of public procurement 

regulations in budget and autonomous organizations in Russia. Such analysis is important in light of the critical 

discussion of the effects of current procurement regulation (94-FL), as well as taking into account the introduction 

of the Federal Contract System in 2014.   

Using the difference-in-differences methodology, we shall consider public procurements of two national universities 

in 2011–2012. All procurements of the first university were regulated by the 94-FL requirements. Procurements of 

the second university were regulated by the 94-FL until June 2011. Later this university introduced its own 

Procurements Provision. A comparative analysis of procurements of these organizations enables us to estimate the 

impact of the different types of regulations on the effectiveness of public procurement, as measured by the level of 

competition and price decline in public tenders, as well as the timely execution of procurement contracts.  
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Introduction 
 

The efficient organization of public procurements is an important task both for developed countries [1] and 

developing countries [2], and constitutes part of their economic activity. This is connected with the fact that public 

procurements account for some 10-15 percent of GDP in the first group and approximately 20 percent in the second 

group [3], [4]. 

The 2005 reform of the public procurement system, connected with the adoption of Federal Law 94-FL 

“On   the Placement of Orders for Supply of Goods, Fulfillment of Works, Provision of Services for State and 

Municipal   Needs”, was aimed at preventing abuses by officials of government customer organizations and 

enhancing competition during the process of selecting suppliers. These objectives have been emphasized many 

times in statements by government representatives and reports of the Federal Antimonopoly Service [5], [6]. The 

tools used for attaining those objectives consisted of strict and detailed regulation of government order placement 

procedures with a focus on selecting suppliers on the basis of lowest price and restricting the use of any qualitative 

criteria for evaluating bids. Active introduction of the practice of selecting suppliers via auctions was also supposed 

to boost competition (due to limiting the use of requests for quotations and tenders). 

All these measures stimulated the growth of competition in the sphere of public procurement, but at the 

same time an analysis of the practice of applying 94-FL demonstrated that they led to a shift of corruption to other 

stages of the procurement cycle (planning and delivery) and generated numerous problems in fulfilling contractual 

obligations [7]. Subsequent and more detailed empirical studies showed that the problems with executing contracts 

(delays in fulfilling obligations or failure to execute them in full volume) occur more frequently in cases when the 

legislation restricts customers to apply qualification and business reputation criteria  in process of choosing suppliers 

[8].  

It should be noted, however, that this situation of excessively rigid regulation in the sphere of public 

procurement is not unique for Russia [9]. A broad survey of public procurement effectiveness in countries of the 

European Union conducted in 2011 that covered 5,500 government customers and 1,800 suppliers from 30 countries 

showed that procurement procedures in the private sector are on the whole evaluated as more flexible and more 

efficient when compared to the public sector. At the same time, the level of competition at auctions is lower in the 

private sector [10]. One of the factors of this competition decrease is the reputation of suppliers being taken into 

account. This creates a certain degree of inequality among the bidders, but at the same time it is conducive to better 

immediate procurement outcomes and creates long-term incentives for new potential suppliers to take part in tender 

procedures [11]. It should also be mentioned that the effectiveness of procurement procedures in the private sector 

does not lead to losses in quality during the execution of the contract, but allows it to remain at a comparative level 

with the public sector [12].  

Discussions concerning the consequences adopting 94-FL in Russia resulted in a critical revaluation of 

approaches to procurement regulation. Specifically, the concept of the Federal Contract System (FCS), a draft law 

that was submitted to the State Duma (parliament) in 2012, envisages the spread of regulation to the contract 

planning and implementation stages with a simultaneous widening of the spectrum of procurement procedures that 

can be used by government customers. Considering the experience of 94-FL enforcement, it is apparent that the 

creation of FCS will take more than one year. At the same time, new approaches to procurement regulation are in 

practice already being applied now (before FCS formation), in part within the framework of reforming budget sector 

organizations.  
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Public sector reform in the Russian Federation envisages the introduction of different types of public sector 

organizations, including public institutions and enterprises, state budget-funded agencies, and autonomous 

organizations (Federal Law from 03 Nov 2006 N 174-FL “On Autonomous Organizations”, edited on 03 Dec 2012). 

According to the rule established for the latter type of public sector organizations, their procurements shall not fall 

within the scope of 94-FL  if  the  autonomous  organization’s  supervisory board adopts a special provision regulating 

the procurements of this autonomous organization. This provision was later prescribed by Article 2 of Federal Law 223-FL 

from 18  July  2011  “On  the Procurement of Goods, Works, and Services  by  Some  Types  of  Legal  Entities.”. Such provisions 

were presumed to include procurement procedures and supplier selection mechanisms that take into account the 

specifics   of   a   particular   autonomous   organization.   Such   implementation   of   “FCS   elements”   provides   a   good  

opportunity for comparing the consequences of applying old and new public procurement regulations, which 

constitutes the subject of this work.  

Applying the difference-in-differences methodology [4] and using the analytical approach proposed by [8], 

this article analyzes the procurements of two budget sector universities during the period of 2011–2012. One of 

these organizations, which is a budget-sector institution, conducted its procedures in accordance with the provisions 

of 94-FL during the entire period under survey. The other organization, which is an autonomous organization, also 

conducted its procurements in accordance with 94-FL until July 2011, but afterwards adopted and enforced its own 

procurement provision. The comparison of these two organizations enables us to assess the impact of the shift to 

new regulation forms on the main public procurement effectiveness parameters, including the level of competition at 

auctions, economizing by price decreases at auctions, and execution of contracts. 

The material of the article is organized in the following way: Part 1 offers a brief description of both 

organizations under review and the main changes in procurement procedures of the autonomous organization as a 

result of adoption of its own procurement provision; Part 2 contains a descriptive analysis of procurement data in 

both organizations during the period of 2011–2012; Part 3 builds on this analysis to formulate the main hypotheses 

and methodology of econometric research; Part 4 presents the results of regression analysis; and in the conclusion 

we present the main findings and recommendations for economic policy. 

   
 

1.�  General Institutional Characteristics, Procurement Rules, and Procedures Used by the Organizations 
under Review  

 

Our analysis is based on procurement data from two large public sector organizations for the period of 

2011–2012. Both of the considered organizations are national research universities. Organization No.1 is a major 

university in Moscow, while Organization No.2 is a large regional Russian university. The scopes of their activity, 

which is represented by the number of contracts and their value, are comparable, although there are differences in 

the procurement structure. 

The procurement activities of each of the compared organizations have their own specifics. Being an 

autonomous public institution, Organization No.1 enforced its own procurement provision in July 2011. At the same 

time, during the entire period in question, Organization No.2 remained a state budget-funded institution whose 

procurements were regulated by 94-FL.  

There are many differences in procurement regulations under 94-FL and the procurement provision of 

Organization No.1. We shall highlight the most important ones. 94-FL actually provides for only four procurement 

methods, including tenders, auctions, requests for quotations, and single-source contracting, whereas the Provision 

on the Procurement of Goods, Works, and Services for the Needs of Organization No.1 envisages a wider selection 
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of procurement methods and some changes in their application terms. They include, among others, the following 

procedures (including in electronic form): open single-stage tenders, open single-stage tenders with prior 

qualification, open two-stage tenders, open tenders with rebidding, open auctions, requests for quotations, single-

source contracts with a supplier (executor, contractor), including direct contracts; and procurements under simplified 

procedures.  

The latter procurement method deserves special attention, as it accounts for a considerable share of 

Organization No.1’s  contracts. Organization No.1 may use simplified procedures to make procurements in amounts 

not exceeding RUR 300,000, and information about the demand for goods, works, and services for the needs of the 

customer department is communicated to suppliers (executors, contractors) whose data are included in the annually 

compiled  Organization’s  Suppliers  List. The List is compiled at the beginning of the year in three stages. First of all, 

suppliers with previous experience of fulfilling orders for this organization whose performance was satisfactory are 

included in the List. Stage two involves the placement of an electronic advertisement for any company interested in 

further participating in supplies under the simplified procedures and specializing in particular procurement areas to 

submit its reputation and qualification validation. At stage three, an additional invitation may be published for 

interested suppliers to participate in procedures for procurement areas with less than three contenders participating 

in the bids.  The simplified nature of the procedures consists not only of restricted participation, with only those 

suppliers included in the list being admitted to auctions, but also in lesser amounts of required documents and 

shorter timelines for placing orders. This is a competition-based procedure, and the participant offering the lowest 

bid becomes the winner. Such an approach for renewing contracts can prove to be quite efficient from a theoretical 

point of view [13]. 

As compared to 94-FL, the procurement provision of Organization No.1 extends the possible grounds for 

single-source contracting. Along with implementing a set of procedures, more focus is made on requirements for the 

supplier in order to raise the quality of fulfilling contract concluded with Organization No.1 as the customer. In 

addition to this, a number of procedures (e.g. open tenders, auctions, requests for quotations) set certain restrictions 

on dumping: If a  procurement  contender’s  bid  contains  an  offer  of  a  25 percent decrease or more in the starting price 

of a contract, then it shall present a relevant substantiation. On the one hand, this condition restricts price 

competition, but on the other hand it reduces the risk of concluding a contract with an incompetent supplier. 

Moreover, expert control over the substantiation of the starting prices by customer departments was introduced in 

some priority procurement areas (including construction jobs, computer hardware procurements, security and fire 

alarm equipment), contributing to significant cost-savings before the start of the auction. 

Therefore, Organization No.1’s   adoption of its own procurement provision should presumably have an 

impact on both the competitiveness of procurement prices and on the quality of contract execution. These 

assumptions will be confirmed in the course of further analysis. 

 

2.� Inputs for Analysis and Comparison of the Main Procurement Parameters  
The data set used for this analysis included the bulk of contracts concluded by both organizations in 2011–

2012. This information was provided to us in the form of electronic tables by specialists in the procurement 

departments from both organizations, with the permission of their superiors. It should be mentioned at the same time 

that, as a result of the integration of the Ministry for Economic Development’s database of orders and the register of 

government contracts formed by the Federal Treasury, all the data used by us became available at the portal 

www.zakupki.gov.ru. 
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The procurement information provided to us included the following initial data:  

� procurement method (request for quotations, open auctions, electronic auctions, tenders, 

simplified procedures, single-source contracting); 

� quotation, tender, or auction number; 

� contract subject; 

� type of procured goods (works, services) based on the economic classification of budget 

expenditures; 

� procurement budget (according to the tender documentation information card); 

� name and code of the customer structural department in whose interest the procurement 

was made;   

� number of bids filed for competition/lot, including the number of bids admitted for 

consideration, as well as the number of bidders in the auction; 

� winner’s  quoted  bid; 

� name of the supplier (executor, contractor); 

� contract number; 

� contract (agreement) conclusion date; 

� contract (agreement) execution period; 

� information on actual payments under the contract (time and amount). 

In addition to the existing classification of goods, works, and services in the database, we also introduced 

another classification of procurements for purposes of further survey, based on provisions of the institutional 

economic   theory.   This   classification   includes   “search goods”, “experience   goods”, and   “credence goods”, and 

results from objective differences in quality evaluation opportunities.1  

In addition, as Organization No. 1 has adopted its own procurement provision, a relevant variable reflecting 

this event was entered in the database. 

Taking into account the available empirical data characteristics, the effectiveness of procurement 

procedures for the considered public organizations can be estimated along such parameters as the share of orders (by 

the number of contracts and their value) placed through competition procedures, the competition at auctions, and the 

price decrease during the auction. Contract execution issues can be measured on the basis of delays in fulfilling 

obligations (share of contracts with delays in execution and average duration of such delays). 

To characterize the procurement activities of both organizations, it should be noted that despite the 

similarity in their profile and academic status, their procurement volumes differ, but are still comparable. We 

reviewed 1,656 contracts with a total value of 4.146 billion rubles concluded by Organization No. 1 during the 

period in question, and 1,335 contracts with a total value of 1.196 billion rubles concluded by Organization No. 2. 

The sample did not include contracts concluded with a single-source supplier of utility services (heat and electric 

                                                 
1 See [14] and [15], and also [16]. The quality characteristics of the first group of “search goods”  can  be  set  prior  to  the  contract  
conclusion and checked at the point of delivery. Cement or stationery are examples of such goods. The quality characteristics of 
the second group of “experience goods”  can be set before the conclusion of the contract, but generally they can be checked only 
at the time of consumption, i.e. after the contract has been concluded. Such goods include food products or heating line repair 
jobs. Finally, the qualitative characteristics of the third group of “credence goods”   often cannot be set by the customer 
independently even in the process of using the purchased goods, works, and services and fulfillment of the contract. The 
evaluation of the quality of such goods generally requires special expert assessment. Examples of “credence goods”   include  
medical or educational services. In accordance with this classification, different procurement procedures are recommended for 
different types of goods.  
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power supply, water supply, sanitation, etc.). These contracts were excluded from the survey as in their case there is 

no point in analyzing price decreases and compliance with terms of obligation fulfillment. It should also be 

mentioned that two specific especially large construction contracts were also excluded from the analysis of 

procurements for Organization No.1 in order to avoid bias in econometric evaluations. 

The number of contracts concluded by Organization No.1 and Organization No.2 in 2011 and 2012 

remained approximately at the same level and was slightly above 800 contracts annually for the former and 650 

contracts annually for the latter organization (see Table 1). The average value of one contract in these organizations 

varied more substantially, totaling some 2.5 million rubles in Organization No.1 and 0.9 million rubles in 

Organization No.2. The values of these indicators practically did not change during the two years in question. 

 
Organization Contract conclusion 

year 
Number Total value (RUR 

million) 
Average value 
(RUR) 

Organization No. 1 2011 818 2,067.44 2,527,435.50 
2012 838 2,068.87 2,468,824.00 

Organization No. 2 2011 681 597.81 877,843.13 
2012 654 598.63 915,337.31 

�
7DEOH��� Number of contracts concluded by Organization No. 1 and Organization No. 2 in 2011–2012 and their total value 

 

The monthly dynamics of changes in the number of concluded contracts in both organizations is 

characterized with a strongly pronounced seasonal nature – the number of concluded contracts increased in the 

period from October to December. For example, approximately 7–8 percent of the total amount of contracts 

concluded in the period in question falls in December for Organization No. 1, while this figure stands at some 11–13 

percent for Organization No. 2 (see Fig. 1 and 2). However, the dynamics of change presented in terms of value for 

Organization No. 2 are less season-based. 

 

 
)LJXUH����Distribution of contracts concluded by Organization No. 1 by the number of contracts and value per month, % 

 

 

 

0%

2%

4%

6%

8%

10%

12%

14%

16%

Ja
nu

ar
y-

11
Fe

br
ua

ry
-1

1
M

ar
ch

-1
1

Ap
ril

-1
1

M
ay

-1
1

Ju
ne

-1
1

Ju
ly

-1
1

Au
gu

st
-1

1
Se

pt
em

be
r-

11
O

ct
ob

er
-1

1
N

ov
em

be
r-

11
De

ce
m

be
r-

11
Ja

nu
ar

y-
12

Fe
br

ua
ry

-1
2

M
ar

ch
-1

2
Ap

ril
-1

2
M

ay
-1

2
Ju

ne
-1

2
Ju

ly
-1

2
Au

gu
st

-1
2

Se
pt

em
be

r-
12

O
ct

ob
er

-1
2

N
ov

em
be

r-
12

De
ce

m
be

r-
12

Number of contracts

Procurement volume



7 
 

 

 
)LJXUH��: Distribution of contracts concluded by Organization No. 2 by the number of contracts and value per month, % 

 

In Organization No. 1, 29 percent of contracts concluded accounts for goods (11 percent of the procurement 

value), 5 percent for works (18 percent of the procurement value), and 66 percent for services (71 percent of the 

procurement value) (see Table 2). In Organization No. 2, 61 percent of contracts concluded accounts for goods (89 

percent of the procurement value), 6 percent for works (5 percent of the procurement value), and 33 percent for 

services (6 percent of the procurement value) (see Table 2). 

 
Parameters Goods Works Services 

number % number % number % 
Number of contracts concluded 
Organization No.1 481 29 87 5 1090 66 
Organization No.2 816 61 78 6 441 33 
Total value of concluded contracts and deals (procurement budget), RUR million 
Organization No.1 448.72 11 758.83 18 2931.50 71 
Organization No.2 1061.25 89 59.71 5 75.47 6 

�

7DEOH��: Distributions of contracts by the type of procurements: goods / works / services 

 

The largest share of procurements both in terms of quantity and in terms of value for both organizations 

falls within the broad category of experience goods, and the smallest category in terms of value is search goods for 

Organization No. 1, and credence goods for Organization No. 2 (Table 3). 

 
 

Parameters Search goods Experience goods Credence goods 
number % number % number % 

Number of contracts concluded 
Organization No.1 472 28 1058 64 128 8 
Organization No.2 296 22 787 59 252 19 
Total value of concluded contracts and deals (procurement budget), RUR million 
Organization No.1 375.21 9 2946.24 71 817.60 20 
Organization No.2 80.59 7 1091.96 91 23.88 3 

�
7DEOH��� Distribution of contracts by type of procured goods: search / experience / credence goods 
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Further analysis was conducted with account for Organization No. 1’s  implementing its own procurement 

provision in July 2011. The database for this organization is divided accordingly into two parts: before and after July 

2011. A descriptive analysis is also made separately for each of these two periods. As Organization No. 2 remained 

a budget organization during 2011–2012 and its procurements were carried out in accordance with 94-FL, analysis 

of this organization will be conducted simultaneously for the whole sample. 

The situation with delayed contracts undoubtedly underwent better changes in Organization No.1. Before 

August 2011, contracts with delays in execution accounted for about 15–20 percent of all concluded contracts, while 

in the subsequent period they accounted for only 3–7 percent (except  two  “problem”  months in May 2011, which 

saw 46 percent of contracts delayed, and January 2012, which had 26 percent of contracts delayed contracts) (Figure 

3). 

 

 
)LJXUH��� Distribution of the share of delayed contracts for Organization No. 1 per month 

 

The situation with delays in Organization No. 2 was rather stable during the entire period (Figure 4). With 

the exception of three problem months, the share of delayed contracts was approximately 10–20 percent or less.  

 

 
)LJXUH����Distribution of the share of delayed contracts for Organization No. 2 per month 
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During the two years under survey, Organization No.2 used four types of procurement procedures: single-

source contracting, requests for quotations, open tenders, and electronic auctions. Tenders were used only twice for 

sufficiently large contracts. Organization No.1 used the same types of procedures before the introduction of its own 

procurement provision. It is noteworthy that from the point of view of volumes (both in terms of quantity and in 

terms of value, presented as a percent) the characteristics of these procedures in both organizations are comparable. 

For example, 30 percent of procurements of Organization No.2 were made from a single source (7.8 percent of the 

overall value), and 19 percent of the procurements of Organization No.1 were made by the same method (8 percent 

of the overall value) (Table 4). The largest share of procurements of both organizations was made through electronic 

auctions: 44 percent  for Organization No.1 (81 percent in terms of value), and 50 percent  for Organization No.2 

(90 percent in terms of value). 

After Organization No.1 adopted its own procurement procedure the number of forms of procurement 

procedures it used increased, adding to the list of procedures open auctions, electronic quotations, simplified 

procedures, and direct contracts. The simplified procedure turned out to be the most popular method of procurement, 

with 27 percent of all procurements were made through this procedure, but as it was applied only to contracts of 

small value, it accounted for a mere 2 percent of the total value of all contracts concluded in the period from July 

2011 to December 2012 (Table 4). Another procurement procedure spread widely after Organization No.1 enforced 

its own procurement provision is single-source contracting. These procurements accounted for 26 percent of 

contracts and 49 percent of the overall value. Procurements of a sufficiently high value are also often made through 

open auctions, accounting for 15 percent of the total quantity of procurements and 30 percent of the overall value. 

 

Parameters Organization No. 1 (94-FL) Organization No.1 (own 
Procurement Provision) 

Organization No.2 
 

Num. % RUR 
mln 

% Num. % Num. % Num. % Num. % 

Open tender 12 4 35.8 6 43 3 195.4 5.5 2 0.1 4.5 0.4 
Open auction 0 0 0 0 209 15.5 1062 30 0 0 0 0 

Electronic auction 131 44 475.4 81 16 1 150.6 4 668 50 1070.4 89.5 
Request for quotations 99 33 26.3 5 339 25 185.6 5 265 19.9 27.1 2.3 
Electronic request for 

quotations 
0 0 0 0 27 2 15.3 0.5 0 0 0 0 

Simplified procedure     363 27 84.1 2     
Single-source 
contracting 

59 19 46.5 8 354 26 1737 49 400 30 94.2 7.8 

Direct contract     6 0.5 126 4     
�

7DEOH��� Distribution of contracts by the procurement method 
 

A comparison of competition procedures in Organization No.1 and Organization No.2 during the period 

when their procurement activities were regulated by 94-FL shows that the degree of competitiveness of 

procurements in both organizations was at an average level – the tender procedures of both organizations involved, 

as a rule, about two bidders (Table 5). Only one bidder participated in the tenders of Organization No.1, which 

suggests a total lack of competitiveness during the period under survey. However, price decreases were observed as 

a result of tenders – by 11 percent on average. An analysis of the tendering procedure used by Organization No.2 is 

of no interest due to the insufficient size of the sample. The most significant price decrease was achieved at 

electronic auctions (28 percent in Organization No.1, and 15 percent in Organization No.2). However, the price 
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decreased more frequently in the process of requesting quotations (for Organization No.1 this comprised 88 percent 

of all contracts concluded through requests for quotations, while for Organization No.2 this number is 90 percent). 

It should be mentioned that when the organizations under consideration acted within the framework of 94-

FL the share of contracts executed with delays was approximately at the same level in respect to all procurement 

procedures: 26–33 percent for Organization No.1 and 8 percent for Organization No.2. The average period of delays 

in both organizations was some 40 days. 

After Organization No.1 adopted its own procurement provision the situation with delays significantly 

improved – the maximum share of delayed contracts did not exceed 11 percent for contracts concluded through 

electronic auctions (Table 5). At the same time, the competitiveness of the procedures dropped to an average of 1.5–

1.9 bidders. The amount of economizing due to price decreases at tenders also diminished; the share of procedures 

where price decreases were registered went down insignificantly in cases of requests for quotations (from 88 percent 

to 80 percent) and, on the contrary, increased in cases of electronic auctions (from 61 percent to 69 percent). 

 
Organization Procurement method 

 Tender Open 
auction 

Electronic 
auction 

Request for 
quotations 

Electronic request 
for quotations 

Simplified 
procedure 

Average contract value (RUR thou) 
Organization No.1 (94-FL) 2985  3629 266   

Organization No.1 (own 
Procurement Provision) 

4545 5094 9414 547 568 231 

Organization No.2 2273  1602 102   
Average number of bidders 
Organization No.1 (94-FL) 1  2.41 2.30   

Organization No.1 (own 
Procurement Provision) 

1.23 1.51 1.69 1.59 1.89 1.59 

Organization No.2 1  1.53 2.43   
Share of tenders with price decreases (%) 
Organization No.1 (94-FL) 75  61 88   

Organization No.1 (own 
Procurement Provision) 

63 48 69 80 96 77 

Organization No.2 100  37 90   
Average price decrease (%) 
Organization No.1 (94-FL) 11  28 13   

Organization No.1 (own 
Procurement Provision) 

7 13 3 8 7 8 

Organization No.2 4  15 13   
Share of contracts with delays in execution (%) 
Organization No.1 (94-FL) 33  31 26   

Organization No.1 (own 
Procurement Provision) 

2 3 0 9 11 1 

Organization No.2 0  8 8   
Average delays in execution (days) 
Organization No.1 (94-FL) 11  47 36   

Organization No.1 (own 
Procurement Provision) 

95 29 0 16 31 1 

Organization No.2 0  38 44   
�

7DEOH��: Comparative characteristics of procurements via competitive procedures 

 

The most significant price decreases (over 30 percent) were registered in cases of electronic auctions for 

Organization No.1 (94-FL) (24 percent of contracts were concluded by this method) and in cases of requesting 

quotations for Organization No.2 (9 percent of contracts) (Tables 6 and 8). Following the transfer of Organization 
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No.1 to its own procurement provision the scope of price decrease became much less significant, and the price of the 

contract over all procedures began to decrease, as a rule, by not more than 5 percent of the starting price (Table 7). 

 

Level of decrease Procurement method 
Tenders Electronic auctions Requests for quotations 

number % number % number % 
No decrease 3 25 51 39 11 12 

(0,2] % decrease 1 8 8 6 32 32 
(2,5] % decrease 2 17 5 4 11 11 
(5,10] % decrease 3 25 4 3 8 8 

(10,20] % decrease 2 17 16 12 11 11 
(20,30] % decrease 1 8 16 12 14 14 
Over 30% decrease 0 0 31 24 12 12 

Total 12 100 131 100 99 100 
 
7DEOH��: Distribution of contracts by scope of price decrease at auction, depending on the procurement method (Organization 

No.1, 94-FL) 
 

Level of decrease 

Procurement method 

Tenders Open auctions Electronic 
auctions 

Requests for 
quotations 

Electronic 
Requests for 
quotations 

Simplified 
procedure 

Nu
m. % Num. % Num. % Num. % Num. % Num. % 

No decrease 16 37 108 52 5 31 65 19 1 4 82 22 
(0,2] % decrease 8 18 29 14 7 44 105 31 11 41 95 26 
(2,5] % decrease 5 12 15 7 2 13 46 13 3 11 59 16 
(5,10] % decrease 7 16 15 7 1 6 53 16 6 22 36 10 

(10,20] % decrease 5 12 18 9 1 6 36 11 3 11 57 16 
(20,30] % decrease 2 5 13 6 0 0 17 5 3 11 28 8 
Over 30% decrease 0 0 11 5 0 0 17 5 0 0 6 2 

Total 43 100 209 100 16 100 339 100 27 100 363 100 
 
7DEOH��� Distribution of contracts by scope of price decrease at auction, depending on the procurement method (Organization 

No.1, own procurement provision) 
 
 

Level of decrease Procurement method 
Tenders Tenders Tenders 

number number number number number % 
No decrease 0 0 419 63 21 8 

(0,2] % decrease 1 50 76 11 56 21 
(2,5] % decrease 0 0 17 3 33 13 
(5,10] % decrease 1 50 25 4 37 14 

(10,20] % decrease 0 0 56 8 53 20 
(20,30] % decrease 0 0 36 5 37 14 
Over 30% decrease 0 0 39 6 24 9 

Total 2 100 668 100 261 100 
�

7DEOH��: Distribution of contracts by scope of price decrease at auction, depending on the procurement method 

(Organization No.2) 

 

3.� Main Hypotheses and Methodology of Empirical Study 
An analysis  of  changes  in  the  autonomous  institution’s  procurement  procedures  as  compared  to  94-FL and 

a comparison of the main procurement parameters of the two public institutions under survey leads to the 

formulation of the following hypotheses: 
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1) The   autonomous   institution’s   procurement provision introduces new procedures for 

selecting suppliers on the basis of business reputation criteria (e.g., a   “simplified   procedure”, with the 

placement of orders among suppliers formerly successful in meeting their obligations under contracts with 

this public institution). We therefore assume that transferring to the institution’s   own   procurement 

provision would lead to a relative GHFUHDVH� LQ� FRPSHWLWLRQ� DW� DXFWLRQ� This means that the number of 

auction participants in competitive procedures at Organization No.1 will drop after the adoption of its own 

procurement provision.  

2) To prevent   “dumping”   the   autonomous   institution’s   procurement provision introduces 

requirements for the supplier to provide additional substantiation of its capability to execute the order with 

adequate quality in the event of a more than 25-percent price decrease as compared to the starting price. 

Therefore, we assume that after Organization No.1 transfers to its own procurement provision WKH�SULFH�DW�

WKH�DXFWLRQ�ZLOO�GHFUHDVH�OHVV�VLJQLILFDQWO\� In some procurement areas this may also be a consequence of 

expert control of the substantiation of starting prices by customer departments envisaged by the in-house 

regulations of Organization No.1. 

3) A wider use of qualification and business reputation criteria by Organization No.1 after 

the transfer to its own procurement provision should stimulate the lowering of default risks under the 

concluded contracts. Therefore, we assume that after Organization No.1 transfers to its own procurement 

provision WKH�DYHUDJH�SHULRG�RI�GHOD\V�LQ�IXOILOOPHQW�RI�REOLJDWLRQV�ZLOO�GHFUHDVH� as well as the share of 

contracts where such delays occurred. 

We will test the formulated hypotheses on the basis of previously proposed and piloted methodological 

approaches to analyzing auction price decreases and overall procurement effectiveness, as well as contract execution 

problems [8], [10]. Our regression models will use the following dependent variables: 

� the number of bidders participating in competitive procurement procedures; 

� contractual price decreases as a result of auctions (% of starting price); 

� period of delays in contract execution (days). 

Using relevant control variables, we included in our models the procurement method (quotations, auctions, 

tenders, simplified procedures, and single-source contracting), the type of procured goods based on the 

“works/goods/services”  and  Nelson-Darby-Karni classifications, the procurement budget (or the contract value for 

hypothesis 3), the contract period, order placement quarter, and the quarter of its delivery. The regressor for the 

number of bidders will be added to models characterizing the factors of auction price decreases, and the regressor 

for auction price decreases under relevant contracts will be added to the models that analyze delays in contract 

execution. In the latter model, in cases of single-source contracting, the auction price decrease is accepted as zero. 

As all dependent variables are continuous, the analysis will use linear regression models evaluated by the least-

squares method. To address the problem of heteroscadecticity of disturbances in the estimated models, we used 

White estimators  for standard deviations (as more robust but consistent ones). As the budget of the bid (contract 

value) is included as an independent factor in all models under review and its value is by several orders of 

magnitude greater than the value of dependent variables, the hypothesis concerning the inclusion of this factor in 

logarithmic form was accepted on the basis of the Box-Cox test. As already mentioned above, Organization No.2 

used tenders quite seldom. In order to avoid inconsistent estimates of coefficients before a relevant factor, these 

observations were excluded from all models. A full list of variables used in the regression analysis and their 

descriptive statistics are presented in Tables P1 and P2 in the Appendix. 
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The effect of Organization No.1 adopting its own procurement provision will be estimated on the basis of 

the difference-in-differences methodology [4]. The main points of the difference-in-differences methodology are as 

follows. Two similar objects (in our case, Organization No.1 and Organization No.2) and two periods of time (in our 

case, before and after Organization No.1 adopted its own procurement provision, with both objects operating in 

identical conditions in the first time period) are selected. In the second period of time, the first object was subjected 

to certain treatment, and the second object was not. If we are interested in the change of some parameter for the first 

object in the second period of time as compared to the first period, the difference can be connected both with the 

treatment effect and with a change in external conditions not related to the specified treatment. The survey of the 

second object is aimed precisely at helping us understand whether there has been a change in external conditions, 

and, if there has been, to estimate this change. Assessment of the treatment effect for the first object by the 

difference-in-differences method consists of the following: comparing the values that characterize the changes in the 

second period as compared to the first one in the parameter of interest for the first and second objects, and their 

difference, yields the treatment effect for the first object (the change effect isolated from external conditions). 

 

4.� Results of  Regression Analysis 
The results of estimation models characterizing the level of tender competition are presented in Tables 9 

and 10.  

To estimate the treatment effect, a dummy variable was included in all models – the indicator of effect for 

Organization No.1’s own procurement provision (the second half of 2011 and the whole year of 2012; we 

additionally will check whether it is possible to equate the three half-year periods comprising the corresponding time 

intervals).  

According to the presented data, Organization  No.1’s adoption of its own procurement provision led to a 

decrease in the number of bidders – the relevant coefficient in models 3 and 4 is negative and is significant the 1% 

level. At the same time, the dummy variable reflecting Organization No. 1’s introduction of its own procurement 

provision is insignificant for Organization No.2. These results confirm hypothesis 1 formulated above. The levels of 

R2 in the estimation results are quite low. It can be dealt with heterogeneity of procurements. Unfortunately, data 

constraints do not enable us to estimate the same models for any single procurement good. In order to control the 

types of procurements, we use different classifications, but regardless it does not cover all varieties and specifics of 

goods. 

 

Model number Model 1 Model 2 Model 3 Model 4 
Model type Linear Linear Linear Linear 
Procurement 
description 

Set of variables 
included in the model 

Dependent variable Dependent variable 
Number of 
bidders 

Number of 
bidders 

Number of 
bidders 

Number of bidders 

Type of procured good 
according to the Nelson 
- Darby - Karni 
classification 

Search goods   Reference category 
Experience goods   0.033  0.041 
Credence goods   -0.266**  -0.321*** 

Type of procurement 
according to the 
standard Russian 
classification 

Goods  Reference category 
Works   0.41**  0.392**  
Services  -0.03  -0.026  

Method of procurement RFQ Reference category 
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 Tenders -0.570*** -0.587*** -0.721*** -0.718*** 
Open Auction -0.301*** -0.323*** -0.323*** -0.348*** 
Electronic auctions 0.198 0.170 -0.008 -0.048 
Simplif. procedures -0.029 -0.023 0.039 0.044 

Period of procurement 1 – 2 quarter 2011 Reference category 
3 – 4 quarter 2011  -0.561*** -0.561***   
1 – 2 quarter 2012 -0.574*** -0.617***   
3 – 4 quarter 2012 -0.375*** -0.408***   

Quarter of delivery I Reference category 
II 0.256* 0.238* 0.229* 0.213 
III -0.059 -0.099 -0.054 -0.087 
IV  -0.059 -0.097 -0.028 -0.046 

Contract duration 
(days) 

Days -1.2*10-4 -2.9*10-4 -2.1*10-4 -4*10-4 

Logarithm of the 
budget of the bid 

Thousand  rubles 0.081* 0.109** 0.117** 0.146*** 

Procurement Provision 
adopted in 
Organization 1 

Procurement Provision   -0.674*** -0.709*** 

P-value test of equality periods of procurement 0.01 0.01   
2R  0.10 0.10 0.10 0.10 

Number of observations 1239 1239 1239 1239 
*, **, *** - the coefficient is significant at 10 percent, 5 percent, or 1 percent, respectively 
 

7DEOH�� � Estimation results for competitiveness model in Organization No.1 for non-single source procedures 
 

Model number Model 5 Model 6 Model 7 Model 8 
Model type Linear Linear Linear Linear 
Procurement 
description 

Set of variables 
included in the model 

Dependent variable Dependent variable 
Number of 
bidders 

Number of 
bidders 

Number of 
bidders 

Number of 
bidders 

Type of procured good 
according to the 
Nelson - Darby - Karni 
classification 

Search goods   Reference category 
Experience goods   -0.152  -0.154 
Credence goods   -0.753***  -0.657*** 

Type of procurement 
according to the 
standard Russian 
classification 

Goods  Reference category 
Works   0.746**  0.764**  
Services  -0.187*  -0.188*  

Method of 
procurement 
 

RFQ Reference category 
Tenders Excluded 
Open Auction Absent 
Electronic auctions -0.913*** -0.829*** -0.914*** -0.827*** 
Simplif. procedures Absent 

Period of procurement 1 – 2 quarter 2011 Reference category 
3 – 4 quarter 2011  -0.124 -0.107   
1 – 2 quarter 2012 0.573 0.658*   
3 – 4 quarter 2012 -0.030 -0.042   

Quarter of delivery I Reference category 
II 0.168 0.217 0.422* 0.519** 
III 0.048 0.150 0.07 0.187 
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IV  -0.127 -0.087 -0.240* -0.204 
Contract duration 
(days) 

Days 0.0022*** 0.0020*** 0.0026*** 0.0025*** 

Logarithm of the 
budget of the bid 

Thousand  rubles -0.0066 0.0017 
 

0.0043 
 

0.0139 
 

Procurement Provision 
adopted in 
Organization 1 

Procurement 
Provision 

  0.135 0.168 

P-value test of equality periods of procurement 0.13 0.12   
2R  0.16 0.14 0.15 0.13 

Number of observations 929 929 929 929 
*, **, *** - the coefficient is significant at 10 percent, 5 percent, or 1 percent, respectively 

 

7DEOH�����Estimation results for competitiveness model in Organization No.2 for non-single source procedures 

 

An analysis of price decreases for competitive procedures shows that the introduction by Organization No.1 

of its own procurement provision did not impact the decrease of auction prices (models 11 and 12 in Table 11). The 

coefficient of the dummy variable reflecting the Organization No.1’s  adoption of its own procurement provision in 

similar models calculated for Organization No.2 (see Table 12) is also insignificant. These findings partially agree 

with hypothesis 2. 

 
Model number Model 9 Model 10 Model 11 Model 12 
Model type Linear Linear Linear Linear 
Procurement 
description 

Set of variables 
included in the model 

Dependent variable Dependent variable 
Price 
reduction 

Price 
reduction 

Price reduction Price reduction 

Type of procured good 
according to the Nelson 
- Darby - Karni 
classification 

Search goods   Reference category 
Experience goods   2.80***  2.68*** 
Credence goods   2.72*  2.59* 

Type of procurement 
according to the 
standard Russian 
classification 

Goods  Reference category 
Works   0.631  0.327  
Services  3.038***  2.93***  

Method of procurement 
 

RFQ Reference category 
Tenders 2.33* 2.76** 2.34* 2.79** 
Open Auction 2.39** 2.47** 2.57** 2.65** 
Electronic auctions 4.03** 4.02** 3.93** 3.94** 
Simplif. procedures -0.718 -0.718 -0.48 -0.47 

Period of procurement 1 – 2 quarter 2011 Reference category 
3 – 4 quarter 2011  -1.90 -1.98   
1 – 2 quarter 2012 -0.18 -0.156   
3 – 4 quarter 2012 -2.13 -2.16*   

Quarter of delivery I Reference category 
II 1.32 1.48 1.55 1.72 
III 2.27** 2.45** 1.67 1.85 * 
IV  3.43*** 3.67*** 2.47*** 2.68*** 

Number of bidders Number of bidders 6.79*** 6.74*** 6.75*** 6.70*** 
Contract duration 
(days) 

Days -0.0003 0.0004 0.00056 0.0013 
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Logarithm of the 
budget of the bid 

Thousand  rubles -1.07** -1.20*** -1.07** -1.212*** 

Procurement Provision 
adopted in 
Organization 1 

Procurement Provision   -1.39 -1.38 

P-value test of equality periods of procurement 0.053 0.045   
2R  0.42 0.42 0.42 0.42 

Number of observations 1239 1239 1239 1239 
*, **, *** - the coefficient is significant at 10 percent, 5 percent, or 1 percent, respectively 
 

7DEOH�����Estimation results for price reduction models (in percent) for Organization No.1 
 
 
 

Model number Model 13 Model 14 Model 15 Model 16 
Model type Linear Linear Linear Linear 
Procurement 
description 

Set of variables 
included in the model 

Dependent variable Dependent variable 
Price reduction Price 

reduction 
Price reduction Price reduction 

Type of procured good 
according to the 
Nelson - Darby - Karni 
classification 

Search goods   Reference category 
Experience goods   -0.20  -0.213 
Credence goods   -4.13*  -4.46* 

Type of procurement 
according to the 
standard Russian 
classification 

Goods  Reference category 
Works   -2.05*  -2.03*  
Services  1.50  1.49  

Method of 
procurement 
 

RFQ Reference category 
Tenders Excluded 
Open Auction Absent 
Electronic auctions -.182 -1.22 -0.28 -1.32 
Simplif. procedures Absent 

Period of procurement 1 – 2 quarter 2011 Reference category 
3 – 4 quarter 2011  -0.055 -0.431   
1 – 2 quarter 2012 -2.65 -2.77   
3 – 4 quarter 2012 -0.72 -0.946   

Quarter of delivery I Reference category 
II 1.60 1.22 0.811 0.446 
III 0.815 0.825 0.846 0.833 
IV  -0.593 -0.250 -0.097 0.185 

Number of bidders Number of bidders 4.83*** 4.70*** 4.77*** 4.65*** 
Contract duration 
(days) 

Days 0.018** 0.022*** 0.017** 0.021*** 

Logarithm of the 
budget of the bid 

Thousand  rubles -0.772*** -0.777*** -0.810*** -0.811*** 

Procurement Provision 
adopted in 
Organization 1 

Procurement 
Provision 

  -1.13 -1.38 

P-value test of equality periods of procurement 0.25 0.34   

2R

 0.35 0.34 0.34 0.34 
Number of observations 929 929 929 929 

*, **, *** - the coefficient is significant at 10 percent, 5 percent, or 1 percent, respectively 
�

7DEOH�����Estimation results for price reduction models (in percent) for Organization No.2 
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The analysis of delays in public procurement contracts shows that Organization  No.1’s  enforcement of its 

own procurement provision resulted in a decrease in delays by 7 days on average (see Table 13). At the same time, 

the effect of enforcement by Organization No.1 of its own procurement provision in models for Organization No.2 

is insignificant. Therefore, the results of regression analysis for both organizations do not contradict hypothesis 3. 

The problem of a low R2 level in the models can be due to specifics of procurement goods, as well as contract 

specifics. The latter may include prepayments, financial provisions, and other guaranteeing requirements for the 

supplier, which we do not control for here.  

 

Model number Model 17 Model 18 Model 19 Model 20 
Model type Linear Linear Linear Linear 
Procurement 
description 

Set of variables 
included in the model 

Dependent variable Dependent variable 
Delay Delay Delay Delay 

Type of procured good 
according to the Nelson 
- Darby - Karni 
classification 

Search goods   Reference category 
Experience goods   1.24  1.15 
Credence goods   1.12  1.10 

Type of procurement 
according to the 
standard Russian 
classification 

Goods  Reference category 
Works   20.00***  20.67 ***  
Services  -0.432  -0.489  

Method of procurement 
 

RFQ Reference category 
Tenders 1.01 -0.406 0.8889 -0.267 
Open Auction -1.574 -0.422 -1.671 -0.507 
Electronic auctions 3.354 3.52 3.372 3.603 
Simplif. procedures -0.964 -1.16 -1.430 -1.864 
Single-source 2.450 2.60 2.569 2.692 

Period of procurement 1 – 2 quarter 2011 Reference category 
3 – 4 quarter 2011  -6.82*** -6.26***   
1 – 2 quarter 2012 -10.08 *** -11.29***   
3 – 4 quarter 2012 -8.39 *** -9.32 ***   

Quarter of delivery I Reference category 
II 1.68 1.26 1.66 1.05 
III 0.002 -0.92 0.311 -0.577 
IV  -4.22 -5.80* -3.12 -4.28 

Number of bidders Number of bidders 1.63 2.19 1.61 2.17 
Contract duration 
(days) 

Days -0.017** -0.020*** -0.018*** -0.023*** 

Logarithm of the 
budget of the bid 

Thousand  rubles 0.969 0.981 0.896 0.919 

Price reduction Percent of price 
reduction 

0.053 0.028 0.051 0.025 

Procurement Provision 
adopted in 
Organization 1 

Procurement Provision   -7.17 *** -7.68 *** 

P-value test of equality periods of procurement 0.12 0.01   
2R  0.13 0.09 0.12 0.08 

Number of observations 1415 1415 1415 1415 
*, **, *** - the coefficient is significant at 10 percent, 5 percent, or 1 percent, respectively 
 

7DEOH�����Public procurement contract delay models: estimation results for Organization No.1 
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Model number Model 21 Model 22 Model 23 Model 24 
Model type Linear Linear Linear Linear 
Procurement 
description 

Set of variables 
included in the model 

Dependent variable Dependent variable 
Delay Delay Delay Delay 

Type of procured good 
according to the 
Nelson - Darby - Karni 
classification 

Search goods   Reference category 
Experience goods   -0.401  -0.418 
Credence goods   1.11  1.04 

Type of procurement 
according to the 
standard Russian 
classification 

Goods  Reference category 
Works   0.785  0.988  
Services  1.96*  1.92*  

Method of 
procurement 
 

RFQ Reference category 
Tenders Excluded 
Open Auction Absent 
Electronic auctions -0.0141 -0.505 -0.531 -0.864 
Simplif. procedures Absent 
Single-source -1.13 -1.22 -1.44 -1.51 

Period of procurement 1 – 2 quarter 2011 Reference category 
3 – 4 quarter 2011  2.82 2.87   
1 – 2 quarter 2012 -0.074 -0.83   
3 – 4 quarter 2012 1.13 1.19   

Quarter of delivery I Reference category 
II 4.85 4.98 4.20* 4.31* 
III 5.20 *** 5.24 *** 5.54 *** 5.60 *** 
IV  -1.09 -0.959 -0.167 -0.014 

Number of bidders Number of bidders 0.812 0.801 0.739 0.735 
Contract duration 
(days) 

Days 0.037* 0.040** 0.034** 0.037** 

Logarithm of the 
budget of the bid 

Thousand  rubles 0.808* 0.810* 0.816* 0.816 

Price reduction Percent of price 
reduction 

-0.022 -0.019 -0.016 -0.014 

Procurement Provision 
adopted in 
Organization 1 

Procurement 
Provision 

  1.14 1.18 

P-value test of equality periods of procurement 0.11 0.11   
2R  0.06 0.06 0.05 0.05 

Number of observations 1313 1313 1313 1313 
*, **, *** - the coefficient is significant at 10 percent, 5 percent, or 1 percent, respectively 

�

7DEOH�����Public procurement contract delay models: estimation results for Organization No.2 

 

 

5.� Conclusion 
The authors of this work, relying on a large empirical dataset for two large state universities, estimate the 

effect of introducing new approaches to regulating public procurements, which are to be developed in full measure 

in the process of creating the Federal Contract System. Specifically, we tried to find out to what degree extending 

opportunities of government customers during the transfer from the status of a budget institution to the status of an 

autonomous organization impacts the level of tender competition and price decrease during the placement of orders 
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the fulfillment of obligations under the concluded contracts. Basing our study on an analysis of provisions of 94-FL 

and the procurement provision of the considered autonomous organization, we assumed that extending the spectrum 

of used procurement procedures and the possibility of using additional qualification and business reputation criteria 

would lead to a decrease in competition and lesser price reductions, but also to a better execution of obligations. 

To test the formulated hypotheses, we employed difference-in-differences methodology by comparing the 

effect for the autonomous organization, which introduced considerable changes to its procurement regulations, and 

for the budget institution, which conducted its procurements on the basis of 94-FL. It should be noted that 

substantial   differences   in   these   organizations’   procurement   structures   constituted an objective restriction for our 

analysis, despite the comparability of their volumes. Nevertheless, these differences have no impact on the 

significance of the findings. 

The findings partially substantiated our hypotheses. Specifically, we revealed that the enforcement of the 

autonomous  institution’s  own  procurement provision resulted in a decrease of the number of bidders and in much 

less delays of contract execution. At the same time, zero effect was registered at the budget institution considered as 

the benchmark. Moreover, as far as price reduction analysis is concerned, no significant effect of the enforcement of 

the  autonomous  institution’s  own  procurement provision was registered in either of the two organizations. 

It is clear that our findings need additional verification based on a wider sample of data that includes more 

than two organizations, as well as employing non-parametric econometrics to cover the non-linearity of some factors. 

Nevertheless, we can state that the offered approach enables us to make a quantitative measurement of the effects of 

introducing new procurement regulation mechanisms. Therefore, this approach can be applied in practice by 

regulatory authorities, principal administrators of budget funds, and major organizations who are government 

customers for analyzing the results of piloting the introduction of individual FCS elements. 
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Annex 
 

 
Variable Values number percent 
Type of procured good according to 
the Nelson - Darby - Karni 
classification a) 

Search goods   472 28.5 
Experience goods  1056 63.77 
Credence goods  128 7.73 
Total 1656 100 

Type of procurement according to 
the standard Russian classification a) 

Goods  481 29.5 
Works   87 5.25 
Services  1088 65.70 
Total 1656 100 

Method of procurement a) Quotations  438 26.45 
Electronic quotations 27 1.63 
Auctions 207 12.5 
Electronic auctions 147 8.88 
Tenders  55 3.32 
Simplified procedures 363 21.92 
Single-source contracting 419 25.3 
Total 1656 100 

Period of procurement a) 1 – 2 quarter 2011 257 15.5 
3 – 4 quarter 2011  561 33.8 
1 – 2 quarter 2012 320 19.3 
3 – 4 quarter 2012 518 31.2 
Total 1656 100 

Quarter of delivery   I 111 6.70 
II 245 14.79 
III 292 17.63 
IV 1008 60.87 
Total 1656 100 

Number of bidders Min = 1, Max = 12, Average = 1.53, 
Median = 1, Standard deviation = 1.01. 

  

Contract duration (days) Min = 1, Max =1792, Average = 110,5, 
Median =  48,  Стандартное  отклонение  =  
142.2 

  

Budget of the bid (RUR) Min =700, Max = 1.66*108, Average 
=2619672, Median =500000, Standard 
deviation = 1.02*107 

  

Delay (in contract delivery, days) Min = 0, Max = 369, Average = 3.45, Median 
= 0, Standard deviation = 19.9 

  

Auction price decrease (%) Min = 0, Max = 85,  Average = 5.81, Median 
= 0.27, Standard deviation = 11.1 

  

Own Procurement Provision 1 - Yes 1355 81.82 
0 - No 301 18.18 
Total 1656 100 

a) The variable is categorical. In the estimated models, these variables were replaced by a set of dummy variables. 
For example, the “method of procurement”  variable was replaced with the variables “auctions” (a value of 1 
was given if there was an auction during the order placement and 0 if otherwise), “tenders” (a value of 1 was 
given if there was a tender during the order placement and 0 if otherwise). Quotations were used as the 
reference category. 

 
Table P1. Description of variables for Organization No. 1  
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Variable Values number percent 
Type of procured good according to the 
Nelson - Darby - Karni classification a) 

Search goods   296 22.17 
Experience goods  787 58.95 
Credence goods  252 18.88 
Total 1335 100 

Type of procurement according to the 
standard Russian classification a) 

Goods  816 61.12 
Works   78 5.84 
Services  441 33.03 
Total 1335 100 

Method of procurement a) Quotations  265 19.85 
Electronic auctions 668 50.04 
Tenders 2 0.15 
Single-source contracting 400 29.96 
Total 1335 100 

Period of procurement a) 1 – 2 quarter 2011 185 13.85 
3 – 4 quarter 2011  496 37.15 
1 – 2 quarter 2012 124 9.28 
3 – 4 quarter 2012 530 39.70 
Total 1335 100 

Quarter of delivery   I 96 7.19 
II 113 8.46 
III 225 16.85 
IV 901 67.49 
Total 1335 100 

Number of bidders Min = 1, Max =23, Average = 1.77, Median 
=1, Standard deviation = 1.39 

  

Contract duration (days) Min =4, Max =484, Average =70.28, 
Median =47, Standard deviation = 73.40 

  

Budget of the bid (RUR) Min = 1000, Max =3.45*107, Average = 
896211, Median = 120000, Standard 
deviation = 3057823 

  

Delay (in contract delivery, days) 
 
 

Min = 0, Max =274,  Average =2.64, 
Median =0, Standard deviation = 17.22 

  

Auction price decrease (%) Min = 0, Max =71.42,  Average =7.33, 
Median = 0.4, Standard deviation = 12.53 

  

Period of enforcement by Organization 
No. 1 of its own Procurement Provision 

1 - Yes 1150 86.14 
0 - No 185 13.86 
Total 1335 100 

a) The variable is categorical. In the estimated models, these variables were replaced by a set of dummy variables. 
For example, the “method of procurement”  variable was replaced with the variables “auctions”  (a value of 1 was 
given if there was an auction during the order placement and 0 if otherwise), “tenders” (a value of 1 was given if 
there was a tender during the order placement and 0 if otherwise). Quotations were used as the reference 
category. 

 
Table P2. Description of variables for Organization No. 2 
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1.� INTRODUCTION 

The Namibian Government has acknowledged the necessity to reform their currently applicable public procurement 
regulations quite a while ago [1]. There have been several cases that have disclosed the inadequacy of the tender 
board regulations and the Namibian government has repeatedly stressed the need for a new tender law. The Tender 
Board has often been criticised as not fulfilling its mandate and being corrupt, exemptions of the tender regulations 
have ballooned in the recent years, there is a lack of transparency and an independent review mechanism has been 
called for. Based on field research in Namibia, these allegations are examined by assessing the respective legal 
provisions, case law and the results of field research conducted in Namibia. Some of the effects of these shortcom-
ings are outlined by means of examples. An analysis of the whole Namibian procurement system would extend the 
scope of this article, hence basically shortcomings which are outstanding, severely hindering socio-economic de-
velopment and that might be of specific relevance for other procurement systems and reforms are outlined and 
discussed.  

The reform process has been on-going for more than ten years [2]. However, a result has not yet been produced. 
Different drafts have been shared with research institutions and other stakeholders and it was promised that the bill 
was due for approval in 2012 [3] and the same in 2013 [4]. But such  promises  weren’t  delivered  on. Reasons for this 
lengthy process might offer advice in regard to issues that have to be considered in order to carry out a successful 
and timely reform. Hence, the Namibian reform proceedings are critically analysed in the context of suggested best 
practices. The lessons learned from the Namibian case study are not only important for other reform projects but 
also for the general discussion on procurement law. 

First, particular shortcomings of the Namibian procurement system are assessed. After discussing the organisational 
structure and the allocation of responsibilities, including the constitution and the responsibilities of the tender 
boards, the role of the procuring entities and the matter of contract management, the scope of the tender law is ana-
lysed with a special focus on exemptions. Thereafter procurement-specific transparency regulations, anti-corruption 
regulations as well as control mechanisms are assessed. The first part is then completed with a conclusion. 
The second part focusing on the reform process in Namibia is started with best practices in regard to steps and stag-
es of public procurement reforms. Then, the Namibian reform process is outlined. The instrument of comparative 
law and model laws as applied in  Namibia   is  discussed;;   followed  by  an  assessment  of   the  stakeholder’s   involve-
ment and obstacles in the reform process. After recent developments have been examined, this part ends with a 
conclusion. Finally, the lessons learned from Namibia are presented.  

2.� SHORTCOMINGS OF THE NAMIBIAN PROCUREMENT SYSTEM 

The current applicable procurement law in Namibia is governed by the Tender Board of Namibia Act 1996 (in the 
following: Tender Board Act), the Tender Board Regulations of 1996, regulations for the Regional Tender Boards 
and the Local Tender Boards as well as the Code of Procedure of 1997.  
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ORGANISATIONAL STRUCTURE (ALLOCATION OF RESPONSIBILITIES) 

The Tender Boards 

The key institutions in the Namibian procurement system are the tender boards. Apart from the State Tender Board, 
there are tender boards on the regional and on the local level. They carry out public procurement for the 
government offices, ministries, agencies, departments, sections and divisions and are solely responsible for the 
award decision.  

The national Tender Board is composed of the Permanent Secretary of the Ministry of Finance (sec 3(1)(a) Tender 
Board Act) and one staff member from the Office of the Prime Minister, the Office of the President, each ministry 
and different agencies. The agencies include the Namibian Security Intelligence Agency, the National Planning 
Commission, the Office of the Attorney-General, the Office of the Auditor General, and the Office of the 
Parliament. The members are nominated by the president, prime minister and responsible ministers (sec 3(1)(b) 
Tender Board Act). As has become obvious during field research, in practice the permanent secretaries of the 
Ministries serve as board members. All these people are government employees and legislation does not require 
them to have any experience in or knowledge of public procurement. It could be argued that these are political 
appointments for rather technical jobs that require a certain expertise (Interview Mr Hopwood, Director of the 
Institute for Public Policy Research, 26th March 2013). And indeed, considering the public administration, legal, 
technical and economic skills and understanding needed to efficiently and effectively carry out procurement[5][6], 
the lack of qualification criteria for tender board members is highly problematic and allows the appointment of 
members that hinder rather than implement effective and efficient procurement decisions. Apart from internal 
members, two Namibian citizens, who are no staff members, are appointed by the Ministry of Finance (sec 3(1)(c) 
Tender Board Act). Legislation lacks qualification requirements in this respect as well. Additionally, the Minister 
appoints an alternate member for each member of the Board as a replacement during absence or time of inability to 
act (sec 3(2) Tender Board Act). Usually, directors, deputy directors, under-permanent secretaries within the 
Ministry of the permanent secretary, deputy-permanent secretaries or financial advisors are selected as alternate 
members (Interview Mrs Jonga, Chief Control Officer of the Tender Board, 26th March 2013; Interview Mr 
Immanuel, Alternate Member of the Tender Board, 27th March 2013). According to the interviews the alternate 
members attend the tender board meetings more often than the tender board members themselves (Interview Mr 
Titus, Alternate Member of the Tender Board, 28th March 2013; Interview Mr Shindinge, Alternate Member of the 
Tender Board, 27th March 2013). The administrative work of the Board is carried out by staff members designated 
by the permanent secretary from among the staff of the Ministry of Finance (sec 18(1) Tender Board Act). 

The Tender Board is subdivided in three divisions: administration or secretariat, inspection and training, and the 
actual board. The secretariat is the arm of the board; it prepares the board meetings, notifies the tenders, maintains 
the contact with the relevant ministries and checks compliance of tender documents. The division inspection and 
training trains line ministries and tenderers in tender submission, inspects low-key tenders and is responsible for 
capacity building. It, for example, trains the local and regional offices in public procurement. Currently, the whole 
tender structure consists of about 50 persons. Several of the interviewees stated that there is an overload of work 
and that the staff members are overburdened and have to work over-hours (Interview Mrs Jonga, Chief Control 
Office of the Tender Board, 26th March 2013; Interview Mr Shindinge, Alternate Member of the Tender Board, 
27th March 2013; Interview Mr Isaacs, Chief Control Officer of the Tender Board, 26th March 2013). The 
institution would need streamlining in order to be able to work more efficiently (Interview Mrs Jonga, Chief 
Control Office of the Tender Board, 26th March 2013). It has to be indicated in this respect that the whole 
procurement system in Namibia is still solely paper-based which contributes to the overload of work for the tender 
board staff and its members (Interview Mrs Jonga, Chief Control Office of the Tender Board, 26th March 2013). 
The   International   Monetary   Fund   (IMF)   noted   already   in   2008   in   the   Namibian   Country   Report   that   “(i)   the  
capacity and professional skills of the tender board staff is limited, half of the established posts are vacant, and 
there is a heavy workload as a result of low threshold (N$10,000) for issue of tenders; (ii) the tender board still 
works in a manual mode, as the processes and records are yet to be computerized; (iii) the line ministries may need 
strengthened  guidelines  and  capacity  building  on  how  to  screen  bids  and  make  recommendations  […]”[7].  

One Tender Board member admitted finding it problematic that the Tender Board has ordinary clerks for highly 
difficult but low-paid jobs with a lot of money involved (50% of the GDP) (Interview Mrs Jonga, Chief Control 
Office of the Tender Board, 26th March 2013). Public procurement-relevant experience or expertise is not required 
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by board and staff members. There is neither introductory nor regular training for employees of the Tender Board. 
The previous permanent secretary of the Tender Board initiated a training carried out by the Southern Business 
School, a South African company which offers a diploma course on Supply Chain Management. About four 
members of the Tender Board attended the training which is accredited by the Qualification Authorities of Namibia. 
However, according to an interviewee, this was the only training carried out in the past years (Interview Mr Isaacs, 
Chief Control Officer of the Tender Board, 26th March 2013). The lack of expertise and experience also runs the 
risk that staff members hesitate to take decisions because they are scared of making incorrect decisions and losing 
their job.  

The system of alternate members who serve in the board if the permanent secretary cannot attend a meeting 
involves challenges such as the necessity for exchange of information between the member and the alternate 
member about preceding meetings. Moreover, the amount of work the Tender Board members face is enormous. 
Apart from the weekly meetings on Friday the Board additionally meets as required and the meetings also need to 
be prepared (Interview Mr Immanuel, Alternate Member of the Tender Board, Alternate Member, 27th March 
2013). Tender documentations have to be reviewed and evaluated in order to take decisions. It has to be emphasized 
that the Permanent Secretaries and the alternate members have other jobs and tasks and that the work for the Tender 
Board is additional work, since no member is working full-time for the Tender Board.  

It also has to be remarked that many permanent secretaries chair ministerial committees which make 
recommendations to the Tender Board under Article 19(1) of the Code of Procedure. This is deficient since it is 
important that the decision is taken by another person than the recommendation. Moreover, it is quite common that 
ministers have been serving in government for quite a long time being shifted from one ministry to another. 
(According to Section 4 of the Tender Board Act, the members of the Tender Board who are employed by the 
government hold office for the tenure of the Minister and all other members are appointed for a period of three 
years. Reappointment is possible and the Minister has the power to remove members from the board if the person is 
considered to be unsuitable.) The Tender Board can, hence, be signified as a largely exclusive group of people with 
a disproportionate amount of influence [8]. 

The role of the procuring entities 

As suggested above the involvement of the procuring entities by giving recommendations to the Tender Boards has 
turned out to be taking place on a thin line between mere rubber-stamping of the recommendation through the 
Tender Board and decision-making based on the Tender Board members applying their own mind. According to 
Sec  18(2)  of  the  Tender  Board  Act,  the  Board  can  “require  a  staff  member  of  any  other  ministry  or  of  any  office  or  
agency to assist the Board with the evaluation of any tender or to make recommendations to the Board in 
connection   with   any   tender”. This is further specified in Section 2(2) of the Tender Board Regulations which 
provides that the Board may, in performing its functions, obtain such expert or technical advice as it may deem 
necessary. Sec 19(1) of the Code of Procedure further states, that the board shall after having opened and listed all 
tenders, submit the tenders to the relevant office, ministry or agency for its recommendation.  

In practice, this provision has turned out to be problematic and led to several judicial disputes. The courts have 
clarified that the award decision has to be taken by the tender board and not by the advising ministry (see e.g. 
Disposable Medical Products v Tender Board of Namibia 1997 NR 129 (HC)). In several cases the award decision 
was set aside because the Tender Board had acted ultra vires by mere rubber-stamping the recommendation 
obtained from the respective ministry (Disposable Medical Products v Tender Board of Namibia 1997 NR 129 
(HC), CSC Neckartal Dam Joint Venture v The Tender Board of Namibia & Others (A 109/2013 and A 76/2013) 
[2013] NAHCMD 186, Minister of Education and Others v Free Namibia Caterers (Pty) Ltd (SA 37/2010) [2013] 
NASC 8, AFS Group Namibia (Pty) Ltd v Chairperson of the Tender Board of Namibia and Others (A 55/2011) 
[2011] NAHC 184). It often seems that bid evaluation is carried out by the Ministries rather than the Tender Board 
itself (Interview Mrs Jonga, Chief Control Officer of the Tender Board, 26th March 2013). As stressed by Mr Titus, 
an alternate member of the Tender Board, (Interview, 28th March 2013) the evaluation would be made by the 
Ministries because they have the needed knowledge and expertise. It was confirmed by Tender Board members that 
the recommendations by the Ministries are usually followed but it was also emphasized that those recommendations 
are scrutinized and that the board is under no obligation to follow the recommendation (Interview Mr Titus, 
Alternate Member of the Tender Board, 28th March 2013; Interview Mr Shindinge, Alternate Member of the 
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Tender Board, 27th March 2013). There would be no rubber-stamping of recommendations by the board (Interview 
Mr Titus, Alternate Member of the Tender Board, 28th March 2013). If, for example, the higher bid is selected from 
two equal tenders, there is no substance to the matter and the recommendation is not followed (Interview Mrs Jonga, 
Chief Control Officer of the Tender Board, 26th March 2013). Mrs Jonga also explained that, in cases where the 
recommended tender is not the lowest, the permanent secretary needs to certify that the recommendation is made in 
the best interest of the Government and represents best value to the Government. There are also instances where the 
recommendation is sent back to the Ministry for clarification, as has been pointed out by Mr Titus. According to 
Mrs Jonga, reasons for not following recommendations are usually uncertainty or vagueness of the recommendation 
or non-conformity with the law. The Board, rather than evaluating the bids itself, looks for inconsistencies in the 
Ministry’s  recommendation  and  if  it  finds  irregularities,  it  applies  its  mind  independently.  This  was  stressed  by  Mr 
Immanuel, an alternate member of the Tender Board (Interview, 27th March 2013). And Mr Titus reported that it 
happened frequently that the recommendations are not followed, “Today (at  today’s  board  meeting) at least two of 
the  recommendations  were  not  followed”  (Interview,  28th  March  2013).  

It could be alleged that the fact that the Tender Board relies on the recommendation of the line ministry, especially 
if it comes to technical tenders, might be a system error rather than insufficient implementation. It has to be stressed 
that most of the members most probably have scarce knowledge, expertise or experience with technical issues of 
such tenders plus have an overload of work but bear the responsibility for the award decision and, hence, for the 
successful implementation of the contract. Indeed it is important that the recommendation by the Ministry came 
about according to the law and is fair and reasonable. According to members of the Tender Board, the Tender 
Board contests or overrules the recommendation, if the recommendation by the Ministry has not followed the 
principles of fairness and reasonableness and this would happen on a frequent basis. However, despite these 
contrary substantiations of the tender board members, rubber-stamping of recommendations seems to happen 
frequently as case law reveals. The overload of work of the Tender Board as well as exertion of political influence 
apparently still lead to mere rubber-stamping of recommendations by the ministries. And the exercise of political 
influence on the decision-making process often does not result in the selection of the best tender.  

Contract management 

Whereas the Tender Boards are solely responsible for the public procurement process until the award of the 
contract, there is no obligation to monitor contract implementation. Contract management is not addressed in the 
Namibian public procurement legislation at all. After the award of a tender it is the line ministries responsibility to 
monitor the implementation of the contract and the Ministry of Labour is the responsible institution to inspect the 
labour conditions and ensure adherence to the labour laws (Interviews with Mr Titus and Mr Immanuel) [9]. The 
Ministry of Works and Transport is responsible to monitor and evaluate capital projects. The ministries can, 
nevertheless, if they notice irregularities approach the Tender Board to decide what to do about the issue and 
consider cancellation of the contract as well as a blacklisting of the company (Interviews with Mrs Jonga and Mr 
Isaacs). It was stated that such processes had taken place, but usually because of a failure to implement the contract, 
respectively to carry out the project, and not because of other irregularities such as non-adherence to labour 
conditions or social security laws. The IMF found in 2008 that the performance of awarded tenders is not being 
monitored on a sufficiently regular basis [10].  

The following example shows the effects of the lack of regulating contract management and assigning clear 
responsibilities to this respect. Tenders, especially in the construction sector [11], have been often awarded to 
Chinese companies, which have been subject to severe criticism. According to an interview conducted with a 
representative from the construction sector (Interview Mr Agenbag, Commercial Director of Murray & Roberts 
Namibia, 7th March 2013), 80 % of the Construction projects have been awarded to Chinese companies in the past 
years. Not only insufficient labour conditions [12], the importation of Chinese workers [13] but also subsequent 
price corrections have led to antagonism [14]. The Permanent Secretary, when averted to cases where Chinese 
companies do not meet local labour laws, stressed that it was the Ministry of Labour’s task rather than the Tender 
Board’s  to  ensure  legal  compliance [15]. This view was also confirmed by the interviewees that are members of the 
board (Interview Mr Titus and Mr Immanuel).  

A report of the Ministry of Labour and Social Welfare from 2006 provides that the government is aware that most 
of the Chinese companies were not operating according to the provisions of the Labour Act of 1992 and were 
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neither paying minimum wages nor adhering to other basic conditions of employment [16]. Furthermore, the 
Labour Commissioner criticized Chinese companies for their failure to comply with Namibian laws [17]. Despite 
this awareness, the government has still not ensured that Chinese companies adhere to local laws. Besides 
ignorance of wages and working conditions, Namibian construction companies claim that some Chinese companies 
import labour despite it is prohibited to use foreign labour if the work can be done by local workers. Whereas for 
Namibian companies there would be a lot of control whether all workers have a work permit (and it would be 
difficult to obtain a work permit for foreign workers!), it seems that the labour commissioner turns a blind eye on 
the working sites of the Chinese companies (Interview Mr Agenbag).  

It is also stated that the majority of Namibians employed by Chinese contractors are not registered with the Social 
Security Commission, although this is required by law [18]. Moreover, Chinese companies would have, regularly 
since 1998, been awarded tenders despite not possessing a compliance certificate in terms of the Affirmative Action 
Employment Act of 1998 [19]. This Act has been enacted (as stated in the Preamble of the Act), inter alia, to 
achieve equal opportunity in employment and to redress through the conditions of disadvantage in employment 
experienced by persons in designated groups arising from past discriminatory laws and practices. Chinese 
companies would, as has been discovered during the tender evaluation of the new Head Office of the Ministry of 
Lands and Resettlement, allegedly misrepresent their number of employees on tender documents to avoid being 
required to produce Affirmative Action Certificates [20]. This contradicts the law which prohibits the state to enter 
into any contract with a relevant employer not holding the certificate (sec 42 of the Affirmative Action 
Employment Act). 

As mentioned above, the Tender  Board  disclaims  any  responsibility  to  ensure  companies’  adherence  to  laws  when  
implementing contracts from tender awards, but sees the respective Ministries responsible for contract 
administration; although the latest tender documents include adherence to certain laws as contract conditions. The 
lack of clearly assigning responsibilities in respect to contract management leads to inaction in this respect and 
renders the whole process of contract management ineffective.   

SCOPE OF THE LAW 

The scope of the Tender Board Act covers the procurement of all goods and services, the letting or hiring of all 
things, the acquisition or granting of all rights and the disposal of all property by offices, ministries and agencies for 
or on behalf of the Government (sec 21(1) of the Tender Board Act). 

Goods, services and property which are related to security are exempted from the Act (sec 21(a) of the Tender 
Board Act). Furthermore, the Namibian Defence Force and the Namibian Security Intelligence Agency are explicit-
ly stated as not having to procure, hire, let, or dispose according to the provisions of the Tender Board Act (sec 
21(a)). Exemptions for security reasons are quite common in public procurement systems and follow a raison  d’être. 
Several procurement regulations allow for exemptions from the application of the rights and obligations in cases of 
procurement indispensable for national security. These include for example the Government Procurement Agree-
ment of the World Trade Organization, the COMESA Procurement Regulations as well as the South African and 
the Mauritian procurement system. South Africa does not provide for a general exemption for security-related pro-
curement but allows the Minister to grant exemptions for such procurements (sec 3 of Preferential Procurement 
Policy Framework Act 2000). This model is preferable to an overall exemption and accommodates that cases that 
cannot be procured under the public procurement legislation, for example because of confidentiality, can be pro-
cured through other means. The 2011 UNCITRAL Model Law on Public Procurement offers an alternative ap-
proach. It does not allow for exemptions for security reasons but allows the application of single-source procure-
ment if the use of any other method of procurement is not appropriate for the protection of essential security inter-
ests of the State (Art 30(5)(d)). This has the advantage that procurement relating to national security does not take 
place in a legal limbo but is conducted under public procurement legislation and might, hence, be preferable to the 
overall exemptions from procurement legislation.  

Moreover, the Namibian legislation (sec 17(a) and (b) of the Tender Board Act) provides for exemptions in which 
deviations from the generally prescribed open bidding are allowed. This includes cases in which the estimated value 
does not exceed N$ 10 000 and if the opposite party to an agreement to be entered into is a statutory body, local 
authority or regional council, a foreign government, etc. Whereas these exceptions seem reasonable, difficulties 
arise from Subsection  b  of  Article  21  which  exempts  „such  category  of  procurement,  letting,  hiring,  rights  or  dis-
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posal  as  may  on  the  recommendation  of  the  Board,  be  prescribed”.  Of  particular relevance in this regard is Section 
17(1)(c) of the Tender Board Act which allows the Board to except from the regular tender procedure of the Act 
any particular case if it for good cause deems it impracticable or inappropriate to invite tenders. The Tender Board 
is, thereby, provided with a carte blanche to conduct transactions without following the tender procedure outlined 
in legislation. In practice, granting of exemptions is non-transparent and there are no clearly stated criteria when an 
exemption can be used. It is impossible to comprehend what tenders are exempted from the Act and, especially, on 
what reasons. According to Mr Schulz, Director of a Namibian construction company (Namibia Construction (Pty) 
Ltd; Interview on 22th March 2013)), the Tender Board provides the weirdest reasons for exemptions and he admit-
ted that his company has also been given projects that had not been advertised.  

Whereas all tenders under the Targeted Intervention Program for Employment and Economic Growth (TIPEEG), an 
employment creation program initiated in 2011 by the National Planning Commission as a response to the unem-
ployment crisis in September 2009, are exempted from the normal procedure, they generally still follow open ad-
vertised bidding but with limited time periods (Interviews with Mrs Jonga, Mr Shindinge, Mr Titus). The exemp-
tion of a TIPEEG project still has to be granted by the Tender Board, meaning that the line ministries have to ask 
the Tender Board for the exemption of those projects, as Mrs Jonga explained. Moreover, despite the National 
Planning Commission is dealing with TIPEEG tenders, they usually still go through the Tender Board. Nevertheless, 
certain other exceptions seem to exist. According to tender board members and staff (Interviews with Mr Shindinge, 
Mr Isaacs, Mr Immanuel), exemptions are otherwise granted for urgent procurements and for procurements of utili-
ties and travel allowances and of specific items. Justifying the ballooning of tender exemptions in the 2007/2008 
financial year with an increase of 112,2 % compared to the previous year, the Minister of Trade and Industry, who 
was the Chairman of the Tender Board at that time, said  in  the  report,  “This  increase  in  exemption  approval  could  
be attributed to factors such as urgent construction of and extensions to classrooms due to the exceptionally high 
demand for classrooms in the Khomas and northern regions for the ever-increasing  number  of  learners”[21]. It was 
also mentioned by Mr Isaacs that a lack of financial planning for each annual year leaves the ministries with money 
to be spent at the end of the year. He stated that the Tender Board would especially in this time receive a lot of 
applications for exemptions by ministries and would mostly grant those exemptions so that the money can be spent. 
An alternate member of the Tender Board (Interview Mr Titus) classified the public resentment about exemptions 
as, at least partly, a problem of misunderstanding because the public would not understand that the above men-
tioned   exemptions   “make   up   quite   a   big   share   of   the   cake”.   Another Tender Board member (Interview Mr 
Shindinge), however, admitted that sometimes exemptions are granted because there is an overload of work. Addi-
tionally,  scandals  such  as  the  uncovering  of  an  ‘urgent’  purchase  of  alcohol  glasses,  garden  tools  and  kitchen uten-
sils on Christmas Eve by the Ministry of Defence [22] exemplify that the broad discretion to grant exemptions is 
utilized shamelessly for the disadvantage of the tax payer.  

The Act does not provide for any exemptions in respect to international agreements. Many states exclude projects 
funded by external donors from the application of the Act. Although the Act is silent on this matter, it might be 
assumed that donor-funded projects are not treated under the Act in practice. The issue of exemptions for projects 
funded by external donors is of particular importance in the Namibian context since it is closely related to the role 
of China which is known to provide soft-loans for infrastructure projects with the condition attached that the project 
is carried out by a Chinese company [23]. However, the interviews with the Tender Board members disclosed that 
there is no awareness that projects that have been financed by external donors are generally exempted from open 
bidding. Nevertheless, members of the construction sector have commented otherwise. They are of the opinion that 
projects financed by China have indeed attached the condition that it is carried out by their own companies and are 
not advertised for tender. According to a study conducted by the Labour Resource and Research Institute a wide 
range of projects such as low cost housing, schools, clinics, borehole drilling, irrigation, an aquaculture research 
centre, and the new State House have been implemented with economic aid from China [24]. As mentioned above, 
according to Agenbag from the construction company Murray & Roberts Namibia (Interview on 7th March 2013), 
about 80% of the tenders in the construction sector are awarded to Chinese companies. In 2009, it was estimated to 
be between 60 and 70% [25]. Public construction projects implemented by Chinese companies include, inter alia, 
the Supreme Court, the new head office for the Ministry of Lands and Resettlement and the new building for the 
Ministry of Finance. This, however, can have a negative impact on the domestic industry since it diminishes the 
size of the contestable national procurement market [26].  
It is also known that many other external donors and international financial institutions require projects funded by 
them to be procured according to their own regulations [27]. An OECD/DAC survey yielded that in 2010 in Namib-
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ia only 14 per cent of aid reported for the government sector used the Namibian procurement system [28]. It can be 
assumed that the Tender Board is not informed about such cases, what would explain why the Tender Board mem-
bers are not aware of any exemptions for externally-funded projects.  

Several stakeholders have stated that exemptions are the major problem of the current procurement system. Accord-
ing to the Tender Board Annual Reports in the 2005/2006 financial year tenders worth N$619 million were ap-
proved and tenders worth N$ 170.4 million were exempted from tender procedures. In the following financial year 
tender exemptions worth N$1.6 billion by far exceeded awarded tenders which valued N$868.3 million. The last 
annual report available so far for the period 2007/2008 states that tenders amounting to N$3.4 billion were exempt-
ed and N$624.4 million worth tenders were awarded.   

The exemption from tender procedures in respect of the procurement of goods and services has become rampant 
and seems to evade the whole public procurement system. The current legislation on exemptions is insufficient 
since it is non-transparent, provides no alternative procurement methods for exempted procurements and, thereby, 
gives leeway for corruption and misuse. It would be necessary to find adequate procurement methods according to 
the type and value of the products or services to be procured. Although the Ministry of Finance is aware of the 
problem of exemptions and it would have the power, it has never issued any regulations in respect to the specifica-
tion of situations in which exemptions are justified or what alternative tender procedures should be followed if 
tenders are exempted from the normal procedure. This is most probably due to a lack of political will; no one want 
to commit to anything that could mean a loss of power and influence and the tender exemption clause is assumed to 
be used for their own benefits (Interview Mr Hopwood).  

TRANSPARENCY REGULATIONS 

Specific procurement-related transparency provisions 

Namibian legislation covers some basic publishing requirements but often does not satisfy a high transparency 
standard that enables an effective and efficient procurement system. It is required to publish the invitation of ten-
ders once in the Government Gazette and at least once in each of the newspapers that are contracted by the Gov-
ernment (sec 11 Tender Board Act). It has however long been common practice to publish tenders in the Gazette 
only after the tenders have expired which renders its objective to provide potential bidders with the possibility to 
hand in tenders ineffective [29]. Nevertheless, nowadays the tender adverts as well as tender awards are published 
regularly on the Ministry of Finance’s  webpage  which  is  commendable  and  should  be  incorporated  as  publication  
requirement into the new bill. Important for the effective and efficient functioning of a public procurement system 
is also the immediate notification of the acceptance or rejection of tenderers and the possibility for tenderers to be 
provided with reasons for the acceptance or rejection. This is provided for in section 16 of the Tender Board Act. 
But it seems that the Tender Board has, in some instances, circumvented this provision by explicitly stating in the 
instructions to tenderers that only the successful tenderer will be notified [30]. There have also been other cases 
with limited transparency in the process, such as the reluctance to publish prices [31]. This means that the tender 
board has in some cases not been adhering to the applicable tender legislation, revealing that there are shortcomings 
not only in the public procurement regulations but also the implementation of law.  

Disclosure of the evaluation criteria and method is a key requirement for an effective and efficient procurement 
system. It is seen as basic requirement for facilitating transparency and fairness. Moreover, it is important in order 
to provide the opportunity for potential suppliers or contractors to prepare bids in view of the evaluation criteria and 
method. Namibian legislation does not require the publishing of evaluation criteria. Nevertheless, the Tender Board 
has to keep record of reasons for accepting another than the lowest tender (sec 15(6) Tender Board Act). There is, 
however, no indication that the reasons have to be published and the public can only get access to the records if it 
requests the board to provide reasons or in the context of court proceedings. Legislation provides different criteria 
affecting the award decision of tenders (sec 15 Tender Board Act, sec 40 of the Tender Board Regulations, sec 20 
Code of Procedure). It is unclear to what degree they influence the award decision and how they are weighed to 
each other. Moreover, the law does neither specify nor restrict criteria which can influence the award decision of 
the board. In combination with the missing requirement of specifying the evaluation criteria in the title of tender, 
this constitutes a severe breach of transparency of the evaluation of tenders and the award decision. It can be con-
cluded that the Namibian legislation regarding evaluation, comparison and acceptance of tenders is non-transparent 
and ambiguous. It is neither for the tenderers and the wider public comprehensible how tenders are evaluated and 
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awarded, nor is the Tender Board provided with clear and unambiguous guidelines. This severely undermines the 
efficiency and effectiveness of tendering and constitutes a massive breach of transparency. It creates a range of 
opportunities for abuse that can hardly be detected and traced.   

Failure of board members to disclose a direct or indirect interest in a tender or an agreement is an offence that can 
be penalized with a fine of not more than N$ 500 000 and/or an imprisonment for not more than 10 years (sec 6(3) 
Tender Board Act). On the regional and local level such penalty is limited to N$ 2 000 and respectively 6 months 
(sec 5(2) Local Tender Board Regulations and sec 5(2) Regional Tender Board Regulations). The difference of the 
penalty threshold and the maximum imprisonment is astonishing, since regional or local procurement might also 
involve high amounts of money and it is unclear why offences by regional and local officials seem to be less severe. 
Further, more extensive provisions on the integrity and accountability of public procurement officials are needed. 
Tjirera from the Institute for Public Policy Research (IPPR) e.g. suggests the introduction of a code of conduct 
including provisions dealing with the disclosure of assets and interests of procurement officials [32]. 

Non-procurement specific transparency and anti-corruption regulations 

Namibia is part of several regional and international transparency and anti-corruption instruments. It has, inter alia, 
signed and ratified the UN Convention on Corruption, and the SADC Protocol against corruption. Nevertheless, it 
has in 2013 in the Corruption Perceptions Index by Transparency International received a score below 50 out of 100 
(lowest level of corruption) which suggests that there are severe shortcomings in transparency and accountability 
and corruption is still a major hindrance and has not yet been addressed successfully. Namibia scored 48 and was 
ranked 57th out of 176 countries [33]. 

Apart from domestic procurement specific provisions aiming at transparency and counteracting corruption, there 
are other laws in this respect. Worth mentioning are the Code of Conduct for Regional Councils of 2004 and the 
Anti-Corruption Act of 2003. The former contains a list of requirements for the behaviour of members of the re-
gional council as well as for the relationship with communities, between the members and with other staff members. 
Furthermore, the Code provides for an internal review mechanism which allows the suspension of members if it is 
found that a member has acted contrary to the code. There is, however, no such code of conduct for local authorities 
and the national government.  

The Anti-Corruption Act establishes an Anti-Corruption Commission (ACC), provides requirements for investiga-
tions of corrupt practices and defines penalties. It makes corruption a legal offence and specifies different forms of 
corruption. It also determines what practices constitute an offence in relation to tenders.  

37. A person commits an offence who, directly or indirectly –  

(a) gives or offers to give to any person any gratification as an inducement or a reward for, or otherwise on 
account of, the withdrawal of, or the refraining from the making of, any tender for a contract invited by 
any public body, private organization, corporate body or other organisation or institution to perform any 
work, provide any service, supply any article, material or substance or for doing anything; or 

(b) solicits or accepts or agrees to accept for himself or herself or any other person any gratification as an 
inducement or a reward for or otherwise on account of the withdrawal of, or the refraining from the mak-
ing of, a tender for a contract referred to in paragraph (a). 

The effectiveness of the ACC is controversial. It is assigned a very important role in the fight against corruption, 
but there have been instances where the ACC seemed not willing to expedite certain investigations. Moreover, it 
seems to be overburdened (Interview Mr Ruppel, Director/Chairman of the law firm LorentzAngula Inc., 28th Feb-
ruary 2013) and becoming active on request rather than being proactive on its own. Nevertheless, it has conducted 
investigations in several tender cases [34]. Often the allegations have, however, found not to be true. In other cases 
such as the tender dispute about the construction of the new headquarters for the Ministry of Lands and Resettle-
ment, there have been rumours that the ACC probes the tender [35], but it has never published a report about the 
investigation.   

An éclat at the Ministry of Works, Transport and Communication, where a senior official allegedly violated tender 
procedures, led to comprehensive investigations internally and by the ACC [36]. Money was paid to a company for 
work that was never carried out. An internal committee mandate to investigate a self-enrichment scam in which 
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several senior people at the Ministry stood accused of pocketing hefty bribes, particularly in the tender process for 
Government capital projects had been appointed a few years earlier [37]. More than 30 dockets have been trans-
ferred to the prosecutor. In most of these cases poor quality work was delivered and the money saved was shared 
between the contractor, ministry officials and site inspectors. In other cases the work was not even done, neverthe-
less, the inspector certified it has been completed [38]. Investigations by the internal committee, the prosecutor and 
the ACC carried on for years and some individuals have been found guilty, some have been cleared. The slow path 
of investigations has been justified by the prosecutor in the case by a lack of human resources in her office. The 
300-pages ACC report has been finalised in late 2007 [40] but up to date, no action has been taken based on the 
findings and it has not been published [41].  

According to three interviewees (Interview Mr Haibach, Director of the Konrad Adenauer Foundation in Namibia, 
21th February 2013 and Interviews with Mr Hopwood and Mr Ruppel), there are control committees but they do 
not or cannot efficiently carry out their function (e.g. underfinanced and/or lack of competent staff). These include 
the ACC, the Ombudsman, the Auditor-General (Article 127 of the Namibian Constitution provides for the ap-
pointment of an Auditor-General; its functions and duties are specified in the State Finance Act 2001), and the 
Standing Committee on Public Accounts. This Committee of the National Assembly of Namibia has been estab-
lished in terms of the Standing Rules and Orders of the Parliament of Namibia (Section 47). In 2008, the IMF coun-
try report referred, inter alia, to weaknesses in the functioning of internal audit in the public service [42]. These are 
correlated issues that should be addressed within the framework of public procurement reform.  

REVIEW MECHANISM  

Procurement legislation does not refer to review procedures at all. There is, consequently, no procurement-specific 
external judicial or non-judicial review mechanism. There is further no internal review procedure and the only way 
to challenge tender decisions is by way to the courts or, to a very limited extent the involvement of the Ombudsman. 
Unsatisfied  tenderers  can  request  the  Tender  Board  to  clarify  its  decisions  and  to  provide  reasons.  “If  they  are  not  
happy  with  that,  they  can  only  go  to  court.”  (Interview  Mrs Jonga) The way to the courts is often avoided because 
of the costs or fear of consequences such as disadvantages in future tender procedures (Interview Mr Tötemeyer, 
18th March 2013). 

Non-judicial review mechanisms: the role of the Ombudsman 

The  Ombudsman’s  mandate  allows  for  handling  of  procurement  matters.  However,  there  are  several  hindrances that 
might explain why the ombudsman has been approached only very few times so far and is not suitable to handle 
procurement cases in general. Chapter 10 of the Constitution and the Ombudsman Act of 1990 provide for the es-
tablishment of an Ombudsman with wide-reaching functions. The Bill of Rights of the Namibian Constitution (art 
25(2)) contemplates that aggrieved persons claiming that a fundamental right or freedom has been infringed or 
threatened may approach the Ombudsman to provide them with such legal assistance or advice as they require. 
Since complaints to the Office of the Ombudsman are free of charge, there are no limitations as to who can ap-
proach the ombudsman, no requirements of legal representation and no specific formal requirements [43], the Om-
budsman might be an alternative option for tenderers. The Office of the Ombudsman has, inter alia,  “the  duty  to  
investigate  complaints  concerning  alleged  or  apparent  instances  of  violations  of  fundamental  rights  and  freedoms”  
(art 91(a) of the Namibian Constitution). This includes the right to administrative justice as contemplated in Article 
18 of the Constitution. Since public procurement has been classified as administrative action by the courts (see e.g. 
AFS Group Namibia (Pty) Ltd v Chairperson of the Tender Board of Namibia and Others (A 55/2011) [2011] 
NAHC 184), there is the possibility to approach the ombudsman if a tenderer feels his or her right to administrative 
justice has been violated in a public procurement matter. The Ombudsman can, however, only make recommenda-
tions but no orders (Interview Mr Walters, Ombudsman of Namibia, 27th March 2013). And the current Ombuds-
man, Mr Walters, emphasized that, although he has the power to go to court to get an interdict to halt a tender, he 
did not have the resources to do so. Especially, in cases where a lot of money is involved this would be unsatisfac-
tory and unsatisfied tenders would choose to go to court directly rather than to approach the Ombudsman. Further-
more, the process might take a long time, also because of the amount of work the Ombudsman has, and time is a 
crucial issue in tender disputes. Usually, tenderers would have enough money to approach a lawyer and only those 
few that do not have enough financial resources would approach the Ombudsman, explained Mr Walters. Neverthe-
less, there have been a few single procurement cases that have been handled by the Ombudsman. So far only the 
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2007 Annual Report indicates cases concerning corruption or non-transparency in tender procedures. The report 
contains one case summary relating to public procurement. The complainant, an unsuccessful tenderer, claimed 
irregularities in the tender process. An investigation by the Office of the Ombudsman unfolded that the complain-
ant’s  allegation  did  not  prove  true.  The Ombudsman, additionally, mentioned another case where an unsuccessful 
tenderer approached him, and after looking into the matter the Ombudsman recommended that the Tender Board 
must cancel the award and recall for tenders. The Ombudsman stated that the Tender Board accepted and recalled 
for tenders. Both of the aforementioned cases concerned relatively small tenders. It can be concluded that the Om-
budsman only in a very few procurement cases provides a useful external non-judicial review mechanism. With 
view to the peculiarities of procurement disputes, such as the importance of interdicts, the powers and functions of 
the Ombudsman are insufficient. Additionally, the extensive field of operation of the Ombudsman and its populari-
ty lead to an overload of work for his office. This limited institutional capacity further constrains the Ombudsman’s  
potentials in this respect.  

Judicial review by the Namibian superior courts 

As mentioned above, public procurement disputes of different nature have been classified as administrative action 
and are, hence, reviewable under Article 18 of the Namibian Constitution. Article 18, the right to administrative 
justice, which provides for a right to judicial review, reads as follows 

 Administrative bodies and administrative officials shall act fairly and reasonably and comply with the 
requirements imposed upon such bodies and officials by common law and any relevant legislation, and 
persons aggrieved by the exercise of such acts and decisions shall have the right to seek redress before a 
competent Court or Tribunal. 

Judicial review in public procurement matters is usually based on Article 18 of the Constitution and common law. 
Article 18 does not substitute the common law rules but rather supplements them. This has been emphasized in case 
law (Frank & Another v Chairperson of the Immigration Selection Board, 1999 NR 257 (HC); 2001 NR 107 (SC), 
The Medical Association of Namibia Limited and Others v The Minister of Health and Social Services and Others 
(A199/09) [2010] NAHC 85).  Article 18 has to be read in conjunction with Article 12, which establishes the right to 
a fair trial, and Article 5, which requires, inter alia, the Executive, Legislature and Judiciary and all organs of the 
Government and its agencies to respect and upheld the fundamental rights and freedoms and further declares them 
enforceable by the Courts. This imperative naturally includes the administrative justice provision of Article 18. 

In application of Article 18, the superior courts of Namibia have not only recognised judicial review but also review 
of discretionary decisions [44]. This includes failure of applying a judgement of discretion, bad faith, consideration 
of irrelevant considerations and reasons and unreasonable evaluation of existing facts [45]. There have been several 
court cases in respect of public procurement issues. Some of those have made a great contribution to the develop-
ment of public procurement law; others have disclosed the shortcomings of judicial review as sole review mecha-
nism for public procurement cases.  

In AFS Group Namibia (Pty) Ltd v Chairperson of the Tender Board of Namibia and Others (A 55/2011) [2011] 
NAHC 184 the High Court, for example, highlighted an important aspect of public procurement procedure, the 
provision of reasons for decisions, and held the following 

[115] The failure of the Tender Board to give reasons to the applicant based on what it terms to be a legal 
interpretation of section 16 of the Tender Board also in my view constitutes prima facie an unfair and ad-
ministrative  action  and  an  infringement  of  the  applicant’s  rights  under  Article  18  of  the  Constitution.  The  
giving of reasons is fundamental to fair and administrative decision-making. 

In this case the Tender Board failed to give reasons to a tenderer who had not been shortlisted for consideration in 
the tender process. The unsuccessful tenderer has made a written request for reasons for the decision that it had not 
been shortlisted. The Tender Board had argued that the tender had not been submitted to the Tender Board for 
award and as a result the Tender Board would not be required to, nor could it provide the reasons as yet. (Section 
16(1)(b) requires the Tender Board, on the written request of a tenderer, to give reasons for the acceptance or rejec-
tion of his or her tender.) Apart from this very important aspect, the court further found that the applicant had, pri-
ma facie, shown that the tender board abdicated its powers to the Ministerial Tender Committee and that the Minis-
terial Tender Committee acted ultra vires its functions. As mentioned above, the allocation of responsibilities in 
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regard to the evaluation of tenders has caused difficulties in practice. Another judgement regarding the requirement 
to give reasons is Minister of Education and Others v Free Namibia Caterers (Pty) Ltd (SA 37/2010) [2013] NASC 
8. It was found that the court a quo had erred in finding that the failure to give reasons must lead to the setting aside 
of the decision. In fact, according to the Supreme Court the tender has to be set aside because it “was  irregularly 
altered from being disqualified, on proper and valid grounds, to being qualified, for improper and invalid reasons” 
(para 39) or, in other words, the non-acceptable tender has been changed in order to qualify. Certain documents 
proved  that  the  members  of  the  evaluation  committee  “had  rectified  unpalatable promptings from higher authorities 
who wanted the committee to reverse its earlier adverse recommendation against the third appellant”  (para  20).  This 
is, therefore, another case disclosing the likeliness of corruption in the current organisational and institutional set-
ting. Regarding the right to give reasons, the Courts have stressed the importance thereof in public procurement. 
Nevertheless, it has also been clarified that the failure to give reasons is not necessarily a justification to set aside a 
tender. This is essential in respect to the objectives of public procurement, since the failure to give reasons has no 
direct effect on the award decision. If the decision to award the tender has otherwise been according to the law, 
setting aside the award decision would unnecessarily delay the tender process.   

An important case, that has been decided recently, indeed disclosed many of the shortcomings of the Namibian 
tender law, but the Court made essential and very important remarks on several of these issues. In Neckartal Dam 
Joint Venture v The Tender Board of Namibia & Others (A 109/2013 and A 76/2013) [2013] NAHCMD 186 the 
award decision of the Tender Board was set aside and the matter was referred back to the Tender Board. In regard 
to the contention of the applicant, that the weightings attached to the components (technical, financial, risk and 
social) in the evaluation of tenders were inconsistent with the principles of fairness, reasonableness, competitive-
ness, and cost-effectiveness because allegedly too much weight was attached to the technical component and too 
little weight to price (para 59), the Court held 

[69] Whilst price should in our view always remain an important consideration in a competitive tender 
process, we do not consider ourselves to be in a position to assess the precise weighting it and the other 
factors should have received and thus not in a position to find that the weighting of the factors decided up-
on by the evaluation committee was unfair or unreasonable in the circumstances.  

Regarding the supposed failure of the decision-maker, the Tender Board, to apply its mind, the Court acknowledged 
that,  especially  in  highly  technical  matters  the  Tender  Board  may  seek  “expert  assistance  in  evaluating, assessing 
and   comparing   competing   bids   as   long   as   it   retains   its   decision  making   capacity   and   exercise   it”(para   70).   The  
Court, indeed, brought some clarification what is required in order of a Tender Boards’ decision resting on a rec-
ommendation and evaluation of another body to have applied its mind independently and exercise its discretion 
fairly and impartially. The Court held,  

[73] But where the board seeks and relies upon a summary of the advice of a technical nature, that sum-
mary of a technical assessment provided to it must accurately and fairly reflect the views of those who 
gave it.  

In other words, this means that the evaluation process must be fully transparent and entirely comprehensible for the 
Tender Board so as to be able to make a decision. The Court also found that the identification of four of seventeen 
designated core positions of personnel for the purpose of evaluation was not fair and reasonable (para 96). Applying 
the principles of fairness and reasonableness to the manner of evaluation is a great step forward, since it limits the 
discretion of the Tender Board to conduct evaluation in a manner to favour a certain tenderer and further to deviate 
from the designated evaluation components. The selection was done because of time constraints which should in-
deed, in no circumstances, be accepted as justification for not considering requested information in the evaluation 
of tenders.  

Whereas the latter cases have shown that the Courts have an important function in interpreting and advancing the 
law, there are also cases that show that judicial review and the available remedies are not suitable for all public 
procurement cases. If an unsuccessful tenderer wants to challenge a decision, the challenge is only relevant when 
decided upon before the implementation of the contract. The relevance of a court case, hence, often depends on the 
decision to be heard as a matter of urgency. In Aurecon Namibia (Pty) Ltd v The Roads Authority (A 250/2012) 
[2013]  NAHCMD  21  an  application  for  urgency  was  denied.  The  court  reasoned  that  “in  the  circumstances of this 
case the commercial interest of the applicant in this matter is not of such a nature as  to  render  the  matter  urgent”.  
The  court   stressed   that  “other   litigants  waiting   for   their  matters   to  be  heard  would  be  prejudiced   if  priority  were  
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afforded  to  this  application  as  they  would  have  to  wait  longer”  (para  13).  Matters  where  a  person’s  safety  or liberty 
is involved might, for example, be more likely to be granted urgency. In Court, public procurement cases are com-
peting with other important cases that might have a higher priority. However, this is an unsatisfying justification for 
unsuccessful tenderers seeking judicial review. Another case where urgency was denied is�Namibia Construction 
Industries and Murray and Roberts v the Chairman of the Tender Board and the Ministry of Works A 283/200. 
Unfortunately, there is no written judgement available, since only a court order was made. Namibia Construction 
Industries and Murray & Roberts were unsuccessful tenderers for the construction of the new headquarters of the 
Ministry of Lands and Resettlement although they did not produce a valid certificate of compliance from the office 
of the Employment Equity Commissioner as required by the Tender Board regulations. The application for urgency 
by Namibia Construction and Murrays & Roberts was denied and the Chinese company who won the tender com-
menced on the project. The case is still pending while the construction of the Ministry of Headquarters has long 
been finished. A representative of Murray & Roberts stated the legal costs paid by it and Namibia Construction as 
high as about 1 million N$ (Interview Mr Agenbag). A well-known advocate has the view that the urgency judge-
ment was not reasonable (Interview Mr Tötemeyer). It was also described as irresponsible decision with the prima-
ry objection that the construction process could proceed unhindered [46]. This raises the question whether the quali-
ty  has  a  link  to  impartiality  on  the  judge’s  side  or  on  the  competence  of  the  judge in public procurement matters. 
Both scenarios could have a detrimental effect on future procurement cases.  

The latter cases disclose the insufficiency of dispute resolution mechanisms regarding public procurement in Na-
mibia and, especially, that there is no effective internal or non-judicial external review mechanism that responds to 
the specific nature of public procurement. Judicial review might be an effective mechanism but implicates problems 
as costs, duration and access [47]. The interviewed lawyers in Namibia, further, stated that they have the experience 
that their clients often give up or shy away from taking court action because they are afraid that it could have an 
adverse  effect  on  future  procurement  decisions.  “Business  prospects  are  way  more  important than a single (court) 
case.”  (Interviews Mr Ruppel, Mr Tötemeyer) Especially in Namibia with a small economy this would be of partic-
ular relevance. This view was confirmed by the Ombudsman of Namibia, who stated that the way to the courts is 
often avoided because of the costs or fear of consequences such as disadvantages in future tender procedures.  

Public procurement cases differ from other cases, inter alia, because of the public interest at stake. The urgent clari-
fication is not only relevant for the applicant but for the fairness of the tender procedure and, hence, for its efficien-
cy and effectiveness. If no interdict has been granted, the application might even be rendered irrelevant if the con-
tract is awarded or implemented in the time passing until the judgement. In case there is an interdict and the proce-
dure is halted, the delay has a negative effect for the whole process because the goods, services or works have to be 
waited for. It shows that specific procurement related review procedures are important in order to do justice like-
wise to tenderers and to the public interest.  

In Namibia, the courts have rendered some important judgements in respect to public procurement. However, there 
is an urgent need for administrative review and the creation of an independent review panel. An independent review 
panel might be of great advantage because it could be preferable in respect of costs, access and duration to judicial 
review. It can hold specific public procurement law expertise and provide for remedies and procedures specifically 
suitable for public procurement disputes. Furthermore, administrative review can be by way of a direct complaint to 
the procuring entity or to another administrative authority. This allows the procuring entity to comment on the alle-
gations, to ease doubts about the fairness and rightfulness of their decision, or to reconsider their decision and make 
adjustments. Thereby litigation and corresponding time and costs can be avoided [48].  

CONCLUSION 

The analysis of the Namibian Tender Law and Regulations discloses that there are several shortcomings that hinder 
the efficient and effective functioning of the public procurement system. Nevertheless, the field research also made 
obvious that the implementation of laws regarding public procurement is deficient, too. Many of the interviewees 
stated that they consider the implementation of law as a problem, rather than the law itself (Interviews with Mr 
Tötemeyer, Mr Schulz, and Mr Hopwood). There would be a lack of political will and a lack of implementation 
would be a general problem in Namibia. It seems that there is no consequent implementation but exemptions are 
granted for certain groups or people. However, it has to be emphasized that the law indeed is insufficient and leaves 
room for corruption, non-transparent decisions, concealment of facts, etc.  
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First of all, the institutional and organisational framework has proved to be dysfunctional. The Tender Board and its 
staff are heavily overburdened and there is a lack of skills and qualification. The political appointments of the Ten-
der  Board’  members   lead   to   an   exclusive   round   of   politicians  with a disproportionate amount of influence. The 
practice as well as case law has revealed that the regulation that the Tender Board takes the award decisions but can 
obtain recommendations by the line ministries renders problematic. Evaluation is basically made by the line minis-
tries and referred back to the Tender Board as recommendation, hence, the Tender Board always moves on a thin 
line between acting ultra vires and meeting its responsibilities under the Act. The possible exertion of political 
influence to follow the recommendation cannot be neglected in this matter. The shortcomings in the institutional 
and organisational framework should not be underestimated as they severely hinder qualitative and timely decision-
making. 

Another problem concerns the scope of the Namibian public procurement law. Exemptions granted from the appli-
cation of the Act pose a major problem as more than half of public procurement is exempted from the application of 
the tender law. It is neither clear what criteria need to be fulfilled in respect of exemptions nor is it clear what 
methods are applied alternatively in the cases of exemptions. It is of utmost importance to enact strict regulations 
on what method can be applied in what circumstances and to restrict reasons for exemptions rigorously.  

The lack of regulating contract management has led to a situation where the Tender Board simply abdicates from 
any responsibilities in regard to law abuses after the contract has been awarded. The line ministries, responsible for 
contract management after the tender has been awarded, and the respective commissioners, responsible to enforce 
labour, social and affirmative action laws, do not sufficiently interact with the Tender Board. This is inadequate and 
ineffective; law abuses and insufficient contract implementation have occurred quite frequently but have mostly 
remained without effect on future procurements. This has undermined the efficiency and effectiveness of the whole 
public procurement system.  

The transparency regulations are outlined fragmentarily which makes it easy to veil corrupt activities. Additionally, 
there has not been an effective mechanism to investigate and scrutinize corruptive behaviour. The combination of 
potential rewards in public procurement where high amounts of money are spent and a lot of different interests are 
involved with a low risk of detection makes it likely that the system is misused for personal benefits [49]. Transpar-
ency regulations are not only insufficiently regulated but also insufficiently implemented as the Tender Board often 
acts in secrecy and refuses the disclosure of information, if they are not obliged to do so by court. Additionally, 
there have been cases where the Tender Board did not adhere to the applicable tender legislation, revealing that 
there are shortcomings in public procurement law implementation and in the wider sense in the application of the 
rule of law and good governance. 

The review of public procurement proceedings is limited to judicial review and external non-judicial review by the 
Ombudsman, which has, however, not proven to be adequate for most procurement cases. There is neither adminis-
trative review nor non-judicial external review available that is suitable for public procurement. Judicial review has 
proven not adequate as single review mechanism, although courts have made some important remarks strengthen-
ing the existing public procurement framework. Apart from the factual problem that there often is an unwillingness 
to take court action because it is feared that it impinges upon business prospects and because of the financial costs 
involved, the remedies and procedures of judicial review are not suitable to deal with all sort of public procurement 
disputes in an adequate, timely, efficient and effective manner.  

The inefficiency and ineffectiveness of public procurement in Namibia severely hinders socio-economic develop-
ment which depends, inter alia, on qualitative service-delivery and infrastructure development which in turn also 
forms part of the factors necessary for economic growth. In consideration of the amount of public money being 
spent  in  the  field  of  public  procurement  (approximately15%  of  the  world’s  GDP,  10  %  of  most  industrialised  coun-
tries’  GDP,  and  numbers  up   to  70%  of   the  GDP  for  developing  countries’  public  procurement [51]), and money 
wasted through corruption and the inefficiency of a system, an efficient and effective procurement system is essen-
tial in order to spend the money wisely.  
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3.� REFORM PROCEEDINGS 

STEPS/STAGES OF REFORM PROCESS 

The Practical Guide to Transforming Procurement Systems by the Special Steering Committee of the OECD-DAC 
Task Force on Procurement [52] emphasizes that reforms of public procurement systems should follow certain 
steps and stages. This includes an assessment of the current procurement system, planning the reform course and 
the resource allocation, assigning responsibilities and setting time frames and deadlines. It is further important to 
formulate objectives that want to be pursued by public procurement in general and by the reform of the system. 

A first step should be the assessment of the current procurement system [53]. Several instruments are available to 
carry out an evaluation of the status quo. A good example is MAPS, the Methodology for Assessing Procurement 
Systems by the OECD [54].  It  has  been  drafted  to  “enable  a  country  to  conduct  a  self-assessment of its procurement 
system to determine strengths and weaknesses, or to help development agencies carry out joint or external 
assessment of a country's   procurement   system“[55]. MAPS is offering several indicators and sub-indicators to 
analyse the existing legal framework that regulates procurement in the country; the institutional architecture of the 
system; the operation of the system and competitiveness of the national market; and the integrity of the 
procurement system [56]. The deployment of sufficient human and financial resources to assess and evaluate the 
procurement system and its environment at the beginning of reform will certainly pay off in the reform outcome. It 
is to emphasize that to identify and then address the root causes of problems in public procurement systems is 
certainly more promising than addressing just the symptoms of malfunctioning [57]. (Relevant) Stakeholders 
should hereby be involved through interviews, workshops or surveys [58]. Stakeholders include the government, 
public procurement staff, the procuring entity or entities, the business sector as potential or actual supplier, public 
interest groups and the wider public [59]. 

Since a reform of public procurement law requires knowledge of public procurement law in general as well as of 
the country-specific context, it is necessary to find adequate personnel to lead the reform. It might be expedient to 
consult external experts which have comprehensive knowledge of public procurement reform; however, there 
should always be a close collaboration with domestic experts in order to guarantee ownership of reform proposals 
and results as well as to ensure that the reform is embedded in the local context.  

The roles and responsibilities should be clearly assigned at the beginning of the reform in order to avoid 
misunderstandings and delays because of incompetence [60]. The experts need to have sufficient knowledge and 
experience of the matter as well as enough resources to do the job; the latter includes time and means to carry out 
their function. It is, further, important to identify realistic timelines [61] so as to prevent reform delays but also 
discontentment and a loss of trust in the achievements of the reform.  

THE EXAMPLE OF NAMIBIA 

Outline of the Reform Process 

As mentioned above, the reform of the Tender law in Namibia has started more than ten years ago and the bill is 
hopefully  passed  in  this  years’  parliamentary  session.  Such promises were, however, made already in 2012 and in 
2013 but were neglected [62]. According to members of the Tender Board, the bill is currently with the legal drafter. 
The current draft has been preceded by several other proposals. The first draft did not substantially differ from the 
current act but, meanwhile, it has been realized that the procurement system needs a comprehensive change and the 
whole structure and procedures of the procurement system have been altered in the latest draft. 

In charge of the reform is the Ministry of Finance in collaboration with the Tender Board itself. According to one of 
the interviewees there has also been communication with the Office of the Prime Minister about the reform 
(Interview Mr Isaacs). The Law Reform and Development Commission (LRDC) of the Ministry of Justice has not 
been involved, as Mr Hopwood stated. The LRDC has been established by Section 2 of the Law Reform and 
Development Commission Act, 29 of 1991, as amended by the Law Reform and Development Commission 
Amendment Act No. 2 of 2004. It is, however, not clear what reform projects are carried out by the relevant 
ministries themselves and what is done by the Ministry of Justice/LRDC. It might have been of great advantage for 
the reform process if it was carried out by experts that are not part of the public procurement system itself. The 
drafting has been done by the Ministry of Finance and the Tender Board and at a later stage a Mauritian 
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procurement expert has been involved. Only two of the Tender Board members are lawyers without any 
qualifications in public procurement law, though.  

The reform process has been accelerated in 2010 when the Commonwealth got involved (Interview Mr Sipiho, 
Tender Board, 26th March 2013). Prior to this external assistance, the Tender Board members and the Ministry of 
Finance were solely responsible for the reform project. The Commonwealth Public Procurement Network (CPPN) 
assisted the reform process with technical expertise, holding workshops and conferences about Public Procurement 
in Southern Africa, explained Mr Sipiho. The CPPN is an organisation of the Commonwealth bringing Public 
Procurement Practitioners together [63]. The aims of the Network are the promotion, strengthening and facilitation 
of information and exchanges of solutions oriented to develop, spread and implement best practices in public 
procurement [64]. It has held annual Procurement Conferences in Africa since 2006. In 2010 the Fifth CPPN 
Technical Conference was hosted by Namibia, particularly the Ministry of Finance and the Tender Board of 
Namibia [65]. At the conference, the Deputy Minister of Finance at that time stressed the need for a review of 
Namibian’s  public  procurement  legislations.  He  stressed  that  a  successful  procurement  process  has  to  be  transparent  
and predictable, cost effective, accountable and there need to be consequences for wrong-doing. Sustainable 
procurement outcomes could be ensured by procurement mainstreaming, capacity development, benchmarking, 
monitoring and evaluation. Mrs Shafudah, Chairperson of the Tender Board, presented an overview of the 
legislative review. Further presentations about the Namibian public procurement system were made by a CEO of 
the  Namibia  Chamber  of  Commerce  and   Industry   (Namibia’s  Current  Public  Procurement  Practices:  The  Private  
Sector’s   Perspective),   by   the   Director of the Construction Federation Industry (Challenges in the Namibian 
Construction Industry) and by the Director of Capital Project Management of the Ministry of Works and Transport 
of   the   Republic   of   Namibia   (Stakeholder’s   engagement   – Merits of a progressional approach). Problems and 
weaknesses of the Namibian public procurement system were at the most adumbrated. It was, for example, stated 
twice that there are exemptions for price preferential considerations [66] and  that  there  are  “some  exceptions from 
normal  tender  procedure”[67]. However, that quite a big share of tenders are exempted from the normal procedure 
and that this process is rather non-transparent and applied randomly and, hence, constitutes a major problem in the 
Namibian public procurement system has not been admitted. It seems that the chance to receive recommendations 
from public procurement experts at the conference about how to deal with the shortcomings of the Namibian public 
procurement system was blown by not wanting to admit the basic but severe shortcomings. Nevertheless, Mr Sipiho 
explained that, after this conference, it was realised that something urgently needed to be done in regard to the 
Namibian procurement system. Thereupon, an expert from Mauritius was invited to Namibia to provide his 
technical expertise in drafting a new bill. In 2012 a group of procurement experts from the Commonwealth 
Secretariat came to Namibia to assess its public procurement system [68], but the report is apparently not available 
to the public. The interviewed Tender Board members did not know about the existence of such report and the IPPR 
had not even heard that such an assessment took place. Further actors joined the stage to assist and facilitate the 
Namibian reform process. According to the Commonwealth Secretariat, this has been catalysed by the report of the 
Commonwealth [69].  The  EU’s  support  included  a  €250,000  diagnostic  review  of  public  procurement.  Additionally,  
in early 2013 the European Union has sent three procurement experts, one legal and one IT expert as well as an 
accountant (Interview Mr Sipiho). According to Mr Sipiho, the World Bank also expressed its interest to assist the 
reform project. He also said that from mid-2013 the government would employ three procurement experts (one IT 
expert, public procurement expert and one legal expert) for a three-year project on the reform and the 
implementation of the public procurement system.  

The Instrument of Comparative Law and Model Laws 

The instrument of comparative law has played a major role in the reform process. Especially, the legal systems of 
Tanzania, Botswana and Mauritius were considered as models for the new bill (Interview Mr Isaacs). Those laws 
were identified as most progressive public procurement laws within Africa. The influence of the Mauritian law 
might also be contributed to the fact that one of the experts assisting the reform project is from Mauritius. In 2010 a 
Namibian delegation went to Mauritius to take a closer look at its public procurement system (Interview Mr Sipiho). 
Mauritius has introduced its Public Procurement Act in 2006 within the context of reform efforts by COMESA [70]. 
The law considers best practice recommendations of the UNCITRAL model law and the COMESA Public 
Procurement Regulations.  

The UNCITRAL model law and the COMESA Public Procurement Regulations have, though, not been examined 
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at  all.  Since  the  UNCITRAL  Model  Law  provides  general  rules  and  procedure  that  can  be  aligned  to  each  country’s  
situation, it would make sense to look at the model law rather than on a domestic procurement system which is to 
be seen within the setting of the particular country. It is distressing that most of the interviewed board members 
have not even heard from the UNCITRAL Model Law. The same applies to the Government Procurement 
Agreement of the WTO. It has also not been considered to initiate or consider potential future regional procurement 
rules in the SADC or SACU region. Botswana, for example, has designed their procurement regulation flexible 
enough to integrate external trade obligation into its public procurement system, if necessary [71]. And as Amoo 
[72] notes, the recent free trade agreement between SACU, SADC, COMESA and EAC may bring the liberation of 
procurement markets to the fore in the near future. The lack of knowledge about the international discussion on 
public procurement law and reform not only hypothesizes that the Tender Board members have not conducted 
research, but also that the reform process including the conferences and workshops have not considered the whole 
extent of possibilities to tackle the reform. It can be further assumed that the choice of legal systems that should 
serve as role models has been either taken arbitrarily or have been promoted by external actors. This does not 
comply with the standards of comparative law where the choice of legal systems used for comparison should follow 
certain principles and be carefully selected.   

Despite the common history of apartheid and certain legal similarities, the South African public procurement 
system has not been considered as role model. After independence Namibia has been geared to the South African 
legal system, simply because Namibia has not had enough capacity to originate own progress [73]. Article 140(1) 
of   the  Namibian  Constitution   states   that   „[s]ubject   to   the  provisions  of   this  Constitution,   all   laws  which  were   in  
force immediately before the date of Independence shall remain in force until repealed or amended by Act of 
Parliament   or   until   they   are   declared   unconstitutional   by   a   competent   Court.”   Hence,   many   laws   have   been  
inherited from the pre-independence area and some new laws such as the Competition Act No. 2 of 2003 are similar 
to South African Law [74]. This makes it even more astonishing that the South African system has not even been 
looked  at.  In  particular  in  view  to  affirmative  action’s  strategies  within  the  public  procurement  system  it  might  have  
been worth to look at their approach, since they face similar problems resulting from decades of discrimination 
under the apartheid system. It was reasoned that South Africa has its own challenges and is not really a benchmark 
in public procurement (Interview Mr Titus). Additionally, Namibia would want to move away from the South 
African system. However, the fact that the South African system has not even been researched into can, based on 
the above mentioned similarities of the legal systems and the social context, be constituted as deficient. 

It also has to be emphasized that the coherence of legal rules plays a significant role when using foreign laws as 
basis for reform. It is insufficient to simply copy provisions used in other countries without adapting them to the 
domestic context. The non-critical examination of foreign legal systems in the field of public procurement, 
especially,  the  neglect  of  looking  at  South  Africa’s  approach  to  preferential  procurement  in  this  case,  suggest  that  it  
has not been seriously attempted to adapt regulations that are suited for and can be fitted into the Namibian setting. 
Nevertheless, this might not necessarily be due to ignorance or unwillingness but might be accounted to the fact 
that there is a lack of qualified legal procurement experts.  

Stakeholders’  involvement 

During the whole reform there has not been a formal consultation process of relevant stakeholders. In respect to 
reform processes in other fields of law, there are workshops held or letters sent out with the call for comment. In 
this case, certain individuals were approached for comment but formal consultation did not take place. Mr Schulz 
from Namibia Construction stated that the government once or twice asked the company what it would like to be 
changed in tender law. He further stressed that this consultation has been more than a year ago (early 2012), they 
did not hear anything from the government again and so far nothing has changed. According to a Tender Board 
member, stakeholders such as companies, SOEs and parastatals were invited to meetings to give their input 
(Interview Mr Isaacs). The first draft would have been sent to the parastatals to obtain their input. Mrs Jonga, 
however, admitted that consultation did not happen to the extent as it should have been done. Several stakeholders 
have been approached but there has not been a full engagement of stakeholders. Only a few that were proactive 
were involved in the discussion to a limited extent.  

The Institute of Public Policy Research has done intensive research about the Namibian procurement system. It has 
analysed the strengths and weaknesses of the system and pointed out to critical elements that have to be attended to. 
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The IPPR was given two different drafts of the Ministry of Finance. The first one from June 2010 did not differ 
much from the current Act. The latest draft which was given to the IPPR, though not as an electronic version and 
with some missing pages, has intensively changed, resembles the Mauritian procurement law and might be close to 
the actual version of the draft. The Ministry of Finance thanked the IPPR for its comments given on the draft and 
said it would consider them. The role of the IPPR has to be highlighted since it is the only Namibian institution that 
has carried out (qualified) academic research about public procurement law. Although its limited influence on the 
project which can be attributed to the governments unwillingness to involve external experts and stakeholders, it 
might have inspired the Ministry of Finance to press ahead with the reform. The Namibian delegation to Mauritius, 
for example, only went after a paper of the IPPR has referred to the Mauritian public procurement law. The Tender 
Bulletin, a weekly newsletter that has been published since 1990, was also given a draft, but it is not clear whether 
this is the same draft the IPPR received. It can be concluded that consultation of stakeholders has only taken place 
to a very limited extent and in a non-transparent way. 

Obstacles 

What has been emphasized as reform hindrance is that the tender board has had changing bosses three times since 
the start of the reform (Interview Ms Jonga). Moreover, interviewees assumed that there has been a lack of 
communication and collaboration between responsible people in the Ministry of Finance and the Tender Board and 
also within the Tender Board itself which would be split into two camps (Interview with Mr Links, Insight 
Magazine, 21th February 2013). 

The fact that the involvement of the CPPN accelerated the reform process might be an indication that there is a lack 
of expertise and experience to review and address the public procurement system within Namibia. There has further 
been no proper strategy to carry out the reform. It would have been necessary to first analyse in detail what are the 
major shortcomings of the current system. Instruments such as the OECD/DAC Methodology for Assessing Pro-
curement Systems (MAPS) could have been used to assess the quality and effectiveness of the presently applicable 
Namibian public procurement system. Namibia has not set out the responsibilities, deadlines and objectives of re-
form. When the Tender Board Secretary Welma Enssle was asked in 2011 whether there is a timeline for reform, 
she responded that “We  would  like  to  see  it  this  year  still,  and  I  think  the  minister  would  like  to  see  it  this  year.”[76] 
Additionally, the complexity of the matter has not been adequately embraced. So would it be, for example, recom-
mendable to review non-procurement specific public service functions such as internal audits in regard to their 
impact on public procurement and their efficiency since they can make an important contribution to the transparen-
cy of the public procurement system, if relevant.  

Furthermore, a comprehensive research of international best practices and foreign systems with a similar legal 
system and similar problems, such as South Africa, would have been indispensable to find qualitative and suitable 
solutions for Namibia. According to one of the interviewees, the unwillingness to make an analysis of errors in the 
own house is a common problem in Namibia, instead of working on the roots of a problem and improving existing 
legislation a complete new bill is passed. Reasons for this would be the lack of expertise, not enough people who 
could identify the shortcomings, unwillingness to admit wrongdoing, lack of political will and political interference 
in administrative decision-making (Interview Mr Schulz).  

As suggested by the circumstances, in particular the length and the non-transparency of the reform process, and 
confirmed by several interviewees there is clearly a lack of political will to finalise and pass the bill. Statements 
from the highest governmental level such as from the President Pohamba who said, in early 2011, that he would 
have instructed the Ministry of Finance to finalise the reform of the public procurement bill as soon as possible [77] 
seems to be lip-service rather than true intentions. It can be assumed that vested interests of government officials 
are the major reason for continuing resistance of decision-makers. The fact that the main focus of the reform lies on 
Namibianisation rather than transparency might be a hint that government and in particular the Ministry of Finance 
and the Tender Board do not realize or do not want to admit that non-transparency is hindering the efficiency and 
effectiveness of the procurement system. Corruption in tender procedures is not seen as a major issue. Hence, there 
is ignorance in respect to this matter and, hence, a lack of political will to address it.   
Especially, the permanent secretaries who have a lot of power in regard to public procurement decisions in the 
current system would run against changes simply because it would mean a loss of influence and power (Interview 
Mr Hopwood). The relationship of government officials with Chinese companies might also play a role. As loans or 
other assistance coming from China often come with attached conditions such as the award of projects to Chinese 
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companies, a more transparent public procurement system might hamper such obscure deals which are probably 
used by procurement officials for their own personal benefits as well. Favouritism in respect to relatives, friends or 
even ethnic groups as well as corruption possible in the current system might be way more difficult after a 
successful reform. And especially in this situation, where the Tender Board itself is in charge of the reform, the 
reformers are identical or closely related with the group of people that have a severe personal interest in 
maintaining the status quo. The situation in Namibia practically reflects the scenarios described by Hunja. He refers 
to scenarios, where, despite public commitments to reforms by governments, endless and circular discussions are 
used as a means of forestalling progress or finalisation [78]. 

A lack of financial resources to carry out reform and restructuring the public procurement system is, according to 
Mr Hopwood, not an issue. There are enough resources in government; they just would need to be used. 

Recent developments 

In September 2013 the new Public Procurement Bill was tabled in the National Assembly [79]. After heavy 
criticism of the bill, it was finally withdrawn from Parliament until further notice in mid-October and the bill will 
be only re-tabled in 2014 [80]. It was, inter alia, criticised that the bill makes the Minister of Finance too powerful 
as he appoints the executive director of the procurement Policy Office [81]. Criticism was also expressed in regard 
to the way the bill was drafted. It was further alleged that the role of the government and that of new institutions, to 
be created under the proposed law, would not be clear, and that the bill might disadvantage businesses run by black 
Namibians [82]. Moreover, stakeholders would not have been appropriately enabled to provide their inputs in the 
reform process [83]. The SWAPO Party Chief Peter Katjavivi expressed his discontent about the organisational 
structure suggested by the bill by saying   that   “[t]he  multiplicity   of   entities   within   the  Bill   creates   a  worry   over  
bureaucratic delays. If you have the Procurement Policy Office, the Central Procurement Board, the Procurement 
Committee, the Procurement Management Units and Bid Evaluation Committee, probably we do not need the bid 
evaluation  committees,  because  procurement  committees  can  as  well  evaluate  bids.” [84]  

It can be concluded that although the reform process finally delivered a bill, the proposed law has been dismissed 
because the reform process was so flawed, non-transparent and exclusive. There is no ownership of the proposed 
bill, the majority of parliament members, which are probably representative for the wider public, cannot relate to 
the new bill and is also not aware of the idea and the reasons behind the new organisational structure and the new 
public procurement system. This might be partly due to the fact that the underlying problems of the current tender 
board system were never really understood, but only the negative effects caught outrage. Stakeholders were never 
engaged properly. Information about the reform progress and the involvement of foreign experts were never 
published. Although several government officials repeatedly stressed the importance and the priority of the reform, 
this was not reflected in the handling of the reform. When conducting a public procurement reform it cannot be the 
only aim to deliver a good piece of legislation, it needs to be ensured that such legislation has ownership in the 
government, in the private sector and in the wider public. This has been totally disregarded in Namibia and will 
probably, even if a new bill is passed, have a negative effect on the implementation thereof.  

CONCLUSION 

The Namibian reform process has been running for more than ten years without success. A lack of political will 
could be identified as major hindrance, but there are other problems impeding reform progress as well. These in-
clude a lack of capacity and expertise, the fact that the same who are responsible for running daily public procure-
ment proceedings are responsible for the reform (which not only leads to conflicts of interest but also to time con-
straints), a lack of a coherent reform strategy, and changing ministers in the responsible Ministry. Namibia has 
furthermore failed to conduct a substantive assessment of the current public procurement system in order to identify 
strengthens and weaknesses.  

With respect to the substantial part of a new public procurement framework, Mauritius has been selected as role 
model. No substantive research on public procurement has been conducted and none of the interviewed tender 
board members had even heard about the UNCITRAL Model Law on Public Procurement. Mauritius has been 
basically chosen for the reasons that its public procurement system is quite modern and progressive and that a 
Commonwealth expert from Mauritius assisted the Tender Board with the reform. There has been a general unwill-
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ingness to look at the South African approach which might have proven beneficial in regard to certain elements. It 
seems that the reform team has not selected the Mauritian law as a basis because of factual considerations and of 
the similarity of factors of influence – since these have not been analysed in detail - but the reputation of the Mauri-
tian law and the refusal to consider the South African legal system. This seems to be a very subjective approach, not 
necessarily being appropriate.  

Whereas external assistance has in many countries led to the enactment of new public procurement legislation, 
Namibia has, despite the involvement of several external experts, not produced results. Unfortunately, it is unclear 
what institutions have been involved to what degree. The World Bank, the European Union and the Commonwealth 
Public Procurement Network all apparently played a role in the Namibian reform process but there has been no 
transparency about this involvement. Additionally, communication between the Tender Board and the responsible 
persons in the Ministry of Finance has been insufficient which makes the reform process even more obscure.  

With exception of the Institute for the Public Policy research and the Tender Bulletin, there is no academic debate 
about public procurement and no expertise challenging the current procurement practices. However, there is huge 
public discontent about the way public procurement is carried out and the media deals with this issue frequently. 
Unfortunately, this seems not sufficient to stimulate political will to finalise the reform. Public procurement stake-
holders have not been involved in the reform process properly and adequately. It has further not been possible for 
any stakeholder to track reform proceedings as the whole process has been non-transparent. This has led to a lack of 
understanding and ownership of the proposed law which had consequently to be withdrawn from the National As-
sembly because of severe criticism.  

4.� LESSONS LEARNED 

A public procurement reform should envisage and make provisions for the appointment, employment and training 
of qualified personnel that is able to fulfil the required functions and to act on their responsibilities. Otherwise no 
qualified decisions can be made and there might even be a hesitation to take decisions at all because the employees 
are scared to take wrong decisions and in consequence lose their job. It is furthermore an essential issue to pay the 
personnel adequately in order to reduce the motivation to become corrupt. Institutions, offices and departments not 
only need to be staffed with qualified but also with a sufficient number of personnel.  

It has not only become obvious during field research in Namibia that the powers and responsibilities need to be 
clearly assigned but also that there is a separation of powers and responsibilities in order to prevent corruptive prac-
tices. The evaluators should be independent from people directly involved in the procurement matter (e.g. special 
units within the ministries) and there need to be an external monitoring of procurement decisions in order to avoid 
any kind of exertion of influence on the decisions that is motivated by other reasons than the pure pursuing of pro-
curement objectives. 

It has also become apparent that the decentralisation of public procurement and an institutional restructuring, as it 
has been conducted in many public procurement systems in the recent years, is also urgently needed in Namibia. 
Although it is clear that there need to be an effective overview institution with qualified and independent staff, 
public procurement decisions might be taken more efficiently and effectively by a special unit in the procuring 
entities which possess the relevant knowledge and experience of public procurement in general but also of the pro-
curement matter.  

The assessment of the Namibian procurement system has disclosed that new legislation necessarily has to include 
the regulation of contract management. This is a key instrument to ensure successful contract implementation and 
the adherence to the laws of a country. It is not only important for the reliance on the rule of law by potential ten-
derers, investors, companies and other stakeholders but in a wider sense for socio-economic development. 

The analysis of the scope of the Namibian law which allows for general exemptions that are not really bound to any 
specific criteria and have severely undermined the transparency and the effectiveness of the public procurement 
system, reveals that the scope needs to be as extensive as possible. The provision for alternative procurement meth-
ods for all possible scenarios is preferable to exemptions which allow public procurement to take place in a legal 
limbo in a non-transparent way.  
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A public procurement law needs to be designed in a way that does not leave room for non-transparent and corrup-
tive practices and any other kind of misuse. Therefore, transparency in all procurement stages is essential. Moreo-
ver, effective oversight mechanisms need to be created. A general oversight mechanism might be overburdened 
with procurement cases, so it might be a better solution to establish a specific procurement oversight body. This, 
however, needs to be decided according to the particular local context. Additionally, it is strictly advisable to estab-
lish an independent review panel and the possibility for administrative review as judicial review alone is not suita-
ble for the specific nature of public procurement cases. Nevertheless, courts have an important function to develop 
and interpret the law through their judgements.  

As the Namibian case study discloses, implementation is indeed of utmost importance but if the law has too many 
loopholes only a new law can foster a radical improvement of the situation. Insufficient public procurement legisla-
tion as in Namibia has a severe negative effect on socio-economic development. A reform is, hence, urgently need-
ed. However, the operation of the reform process with the aim to adopt a new law is of particular relevance for the 
success of new legislation and its implementation. Simply replacing the insufficient bill with a modern and up-to-
date piece of legislation is not enough for a successful reform outcome. It is necessary to assign responsibilities and 
to commission qualified, experienced and unbiased experts with the reform. Nevertheless, it has to be ensured that 
an adequate share of those experts knows the local context. Additionally, the allocation of adequate resources and 
capacity is a key condition to carry out a public procurement reform successfully. 

Namibia has had external assistance in the past years of the reform process. It has shown that external involvement 
can accelerate and support domestic reform efforts; however, it should be ensured that local people are equally 
involved in the reform project. Otherwise there will be a lack of domestic context of the new legislation and a lack 
of ownership, too. The involvement of foreign actors should be treated as transparent as possible to counteract a 
rejection of the new law as a product being imposed by foreign actors.  

In order for a public procurement system that does not reveal the same problems as the previous system, an assess-
ment of the old system has to be carried out. Strengths and weaknesses need to be identified. The Namibian exam-
ple further reveals that it is essential to do comprehensive and substantive search on public procurement. It should 
be looked at other legal systems and especially international best practices. But indeed it is important not to be led 
by subjective motivations in the choice of other legal systems as models. 

A key result of the analysis of the Namibian reform process is that transparency and the inclusion of stakeholders 
already at an early stage of the reform are of utmost importance to create ownership of the new law; this is the first 
step towards successful implementation of new public procurement legislation. For a successful reform process, 
consultation of stakeholders should be comprehensive, start at an early point of the reform process and should be 
transparent. If there is a lack of political will, it can only be countervailed if everyone is convinced of the ad-
vantages of the reform, understands the need for reform, and no one is left behind. Hence, transparency and inclu-
sion are of utmost importance.  
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1. ABSTRACT:  

 

Half-time is the professional innovative cooperation between contractors and procurement authorities 

in major construction projects, aimed at the prevention and deduction of inconvenience and hindrances 

in the vicinity and environs of the tendered construction site. 

With time as a crucial and decisive tool in tenders, the cities of Rotterdam and Amsterdam have 

improved the preparation and realization of major public constructions in an urban environment. 

Thus using time as a tool in tenders both cities have learned to accomplish a significant deduction of 

project and construction time (half-time), optimalization of costs, an apparent stimulation of 

innovative techniques, and a strongly improved cooperation between the involved tenderers and the 

procurement authorities. 

Important side effects are innovation, the decrease of judicial conflicts and litigation, and the 

improvement of competition conditions. 
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3. Procurement by Amsterdam/Waternet 

Amsterdam/Waternet specializes in watergovernment. Waternet is the first public authority in the 

Netherlands that combines all possible water services under one roof. Waternet is responsible for the 

production of high quality drinking water, the cleaning of waste water, the protection of surface water 

and the guaranteeing of public safety behind regional and national embankments. Waternet works 

mainly in and around the Amsterdam area. Amsterdam/Waternet has a considerable interest in a 

competing building market , as it grants yearly tenths of millions of euros on construction and 

engineering  in these specific fields of operations. A special branch of this organization is World 

Waternet. World Waternet helps to achieve the millennium-goals as set by the United Nations, 

specifically the set out millennium-goal of sanitation. World Waternet deals with all aspects of the 

water cycle in projects in development countries, including clean drinking water, safe soil water levels, 

reliable sewerage, waste water purification and the realization of practical water-treatment plants. By 

providing an integral, sustainable approach it faces the growing water crisis in the world. The solution 

presented is a long-term teamwork with local water operators, municipalities, universities, engineering 

agencies, technology suppliers and financiers. This year World Waternet accomplishes projects in 

Egypt, South Africa, Morocco, Indonesia, Turkey, Suriname, and the Dutch Antilles. 

Amsterdam/Waternet characterizes therefore as a specific technological company, with a keen eye on 

new developments of waste water purification and the production of drinking water. Because of the 

broad variety in its projects, in procurement Waternet deals with a large quantity of different suppliers,  

as well as different supplier markets, in a national and international context. 

 

4. The economic crisis, construction fraud and current competition in the Netherlands 

 

In the past litigation in procurement has been almost non-existent for Amsterdam/Waternet, since 

contractors and suppliers preferred and favoured a steady business relation, and feared to compromise 

their chances in future procurement. In 2002 the Netherlands was captivated by the Dutch parliament’s  

investigation into wide-spread construction fraud. The investigating parliamentary commission 

concluded that building contractors illegally and on a large scale agreed on prices in public 

procurement, and therefore willingly excluded competition. It was estimated that an average of 8,8 

percent of all government spending in procurement hence had been lost. The legal countermeasures of 

the Dutch government brought an end to most of this fraud, which left a Dutch constructors market 

with a new financial balance. 

Furthermore, of course, the worldwide economical crisis has left its mark on the (construction) market 

in the Netherlands. According to the so-called Zürich Euroconstruct Country Report of 2009 the Dutch 
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construction market faces, after a relapse of 6 percent in 2009, another drastic decrease of 9 percent in 

2010, and so on. This is significantly worse than the comparable markets in its neighbouring countries. 

Hence  the  construction  market  and  the  connected  suppliers’  markets  in  the  Netherlands  nowadays  are  

characterized by a certain hard-grained competition. The general understanding between procurement 

authorities and contractors comprises a considerable relational distance. Although formerly market and 

public administration often went hand in hand, construction fraud regulations concerning integrity 

cause civil servants to avoid most market invitations. This particular distance nurtures a mutual lack of 

confidence. Moreover, procurement authorities often encounter relatively low biddings in 

procurement, caused by the fierce competition between contractors. Many public authorities live under 

the impression that awarded contractors, bound to their own low tenders, are having difficulties 

realizing the profitability of the project. Therefore tenderers would sooner tend to proceed to early and 

far fetched claims concerning additional work. More often the lack of cooperation causes the standard 

of the performance provided to fall across the board. With the continuing economical crisis placing 

public expenditure under strain, the lack of mutual responsibility and trust of both market and public 

authorities has grown to give cause to swift conflict and litigation.  

 

 

5. First step: renewed cooperation and mutual confidence 

 

Both construction market and government budgets are under financial strain. The inherent growing 

emphasis on lowest price bids in procurement does not contribute to the improvement of the over-all 

projects quality. Neither does it encourage the cooperation between parties or the capability of the 

construction sector to innovate. The societal aversion against ascending costs of failure, against the 

long term building of infrastructional projects, and the resulting inconvenience and hindrances  

increases day by day. In 2011 almost all ongoing building projects in Amsterdam were drastically shut 

down, in order to evaluate the state of the amassed public inconvenience. Under these circumstances 

the procurement authorities are in fact faced with a practical choice. Continuation of the practice of 

using high standards in highly demanding contracts, tendering at the lowest possible price, or search 

for improvement and cost deduction in the process, including new possibilities for the market to come 

up with  innovation. Choosing the second option, it has to be taken into account that it is essential for 

improvement and innovation that the common trust between the procurement authority and its 

contractors is reinstated. A positive basic attitude is an inevitable requirement, and market players 

need to be given all necessary means to be able to give their core input in procurement.  Of both 

market and administration a renewed attitude is expected, pro-active, professional in knowledge and 

skills, and above all exuding flexibility. 
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Based on these starting points the independent knowledge network for construction in the Netherlands 

(CURNET), in cooperation with various contracting authorities, has developed the concept of Half-

time. 

 

6. Second step: Half-time 

 

Half-time can be characterized as a working method used by those involved in the preparation and 

execution of building projects, aimed at the prevention or constriction of hindrances by these projects 

in the nearby urban environment. Its main goals are improvement of accessibility, less inconvenience 

and hindrances, the prevention of wastage of resources, and economization of the process. Working 

with the Half-time concept stands for a shorter preparation period, and a faster execution of building 

activities in the public area. By quicker providing the building designs, or by a faster conclusion of the 

submitting of the needed licenses, a gain in time is achieved. Simultaneous and synchronized working 

processes of both constructor and public administration, abandoning the process of back to back 

planning, also lead to acceleration in the project. Especially this element comprises a challenge to 

tenderers. Moreover, an efficient digital system of agreements and engagements between the 

constructor and the contracting authority may contribute to cooperation and the speeding up of the 

process.  Many contractors therefore accept working in Half-time as a challenge to their capabilities.  

Stimulated to develop more efficient ways of working, constructors achieve a gain in time, for 

example by working longer shifts in summer, using the extra daylight. A constructor can obtain a 

bonus if the work is completed ahead of schedule. 

The key elements of Half-time in procurement are as follows. First of all the accomplishing period of 

the construction is set on a tight schedule.  This tight schedule is the most important selection criterion 

in procurement. The prospect of a bonus is included in the bid for tenders. Introducing a mandatory 

malus system is also possible, but often less fit, because of the prescribed close cooperation between 

tenderer and procurement authority. Rather both parties can often be hold liable for a possible setback. 

In procurement conditions sound guarantees are offered concerning the intellectual property rights of 

innovations. According to many Dutch companies, particularly the open public character of 

procurement stands in the way of innovation on the Dutch market.  

Subsequently the main elements in the implementation and execution of building activities are as 

follows. A mandatory close cooperation between the contracting authority en the selected tenderer is 

essential. Furthermore it requires mutual trust and reliance, and the unreserved willingness to be frank 

en honest towards each other. Procedural relay rides are prevented, as on all individual aspects of the 

project cooperation is required, from the first preparations until completion. Constructor and 

administration are working at the same table, on the same components of the project. The working 

process of the constructor is integrated in the working process of the commissioning authority. 

Therefore the use of a digital system of agreements and engagements during the project is compulsory. 
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Furthermore the actual accommodation of the administrations civil servants is realized within the 

accommodation of the constructor. Overall, everything possible is done to optimize cooperation. 

Building materials can be ordered in advance by the public administration itself, making it possible to 

control quality, terms and conditions of deliveries. Another successful experiment regards a so-called 

“just  in  time”  delivery  of  materials,  saving  time  and  costs  of  storage.    Finally,  communication and 

management of the surrounding area is taken into very serious account. The close cooperation between 

the public administration and the constructor means to be sufficiently flexible to efficiently handle the 

reactions of citizens and nearby companies in the environs of the project. 

 

7. Side-effect: innovation 

 

This approach has a certain amount of measurable direct effects. First of all, in almost all projects a 

significant deduction of project and construction time is achieved (half-time). In addition one can say 

that in each project, to a certain extent, an optimization of costs is accomplished. The sheer reduction 

of transportation miles may serve as an example, being a direct consequence of the reduction of the 

lead time of the project and the close cooperation at the same physical location. For similar reasons, in 

most cases a reduction of the energy expenditure is achieved.  

Beside this, some less measurable but equally important side effects appear. An important side effect 

is that the positive basic attitude and close cooperation between those involved deals with differences 

and disputes in an early stage, causing a considerable decrease of judicial conflicts and litigation. The 

benefit of prevention of litigation related social costs and time is obvious. Furthermore an apparent 

improvement of competition conditions derives from the concept.  Tenderers are enabled to put in 

their full know-how and expertise to win the contract and making it a success, no longer limited by a 

secluded vision of the tendering authority. The most important side-effect is innovation. Within the 

concept of Half-time those involved are challenged to revocate and revise the organizational long tried 

processes and techniques, and even reconsider their use of common building materials.   

Half-time offers an apparent stimulation of innovative techniques. Guaranteeing the intellectual 

property rights to tenderers is a prerequisite in procurement.  That way tenderers are enabled to share 

within the Half-time approach their available innovative knowledge, and in addition to come up with 

new creative solutions and working methods. This is best illustrated by some examples. 

 

 

8. Projects 

 

In Rotterdam and Amsterdam, and by some other Dutch municipalities, the Half-time concept has 

been successfully applied.  
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Roudabout in the heart of Rotterdam 

In the centre of the city of Rotterdam a huge roundabout has been built, providing traffic circulation 

for 35.0000 vehicles on a daily basis. The intersection needed renovation, and amelioration of traffic 

security. Furthermore additional work was needed, in order to provide the long term low maintenance 

of traffic provisions. The Half-time approach has been chosen to realize a minimum impact for the 

traffic circulation, and a reduction of hindrances in the surrounding area. Moreover the city of 

Rotterdam was faced with a particular problem. The roundabout is part of a river embankment. 

Therefore the storm season had to be taken into account, during which building activities on the 

embankment are prohibited. The time schedule of the project became inevitably tight. The first gain in 

time was achieved in the planning stage. The planning stage was conducted in a fifth of the customary 

planning time. This was achieved by merging all disciplines involved in a combined preparation 

committee. For reciprocal communication among the various disciplines a standardized digital 

communication system was used, which has been specially developed for Half-time project structures. 

The communication system guarantees a fluid communication in accordance to clear and fixed 

agreements, registered in protocol. During the execution of building activities shift work was used, 

working up to eighteen hours a day, by both constructor and the concerned civil servants. Thus using 

an all-over flexible work force, a saving of no less than 35 percent in construction time was realized. 

Moreover, the additional requirement in procurement that the surrounding area should endure a 

minimal inconvenience of the building activities, has led to an innovative appliance of so-called cross 

medial communication. On special, for that purpose created websites, apps on smartphones and digital 

screens put up inside companies in the proximity, road traffic congestions were analyzed with the aid 

of real-time information by cameras, and exclusively developed software automatically showed 

alternative customized routes.  This innovative manner of communication resulted in a verifiable 

reduction of 10 percent traffic congestion, making it possible to further speed up the project. The 

project remained within time, and within budget. 

Roundabout in nine days. 

The concept of Half-time has also been applied to a smaller degree on the construction of an 

intersection. The objective again was to minimize the hindrances for traffic circulation. Therefore in 

procurement both lowest bid and fastest execution of the project were selected as awarding criteria. In 

the tender documents the procurement authority made a maximum of 74 working days available for 

execution. Tenderers could earn an amount of 2000 euro for each day the tenderer could work faster. 

This rebate was fictitious deducted from the actual tender price. In this specific case the financial risk 

was subjected to the constructor, using a fine of 4000 euro for each day the project was delayed. On 

the other hand, ample preparation time was provided, offering sufficient possibilities to analyze the 
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surroundings, and to come up with a specific, detailed plan of action. The final result of the 

procurement included tenders ranging from 9 to 46 working days, with a rebate varying from 56.000 

euro up to 130.000 euro. Nine days seemed improbably fast for the construction of a roundabout of 

this particular kind. To achieve this efficient use was made of a tight joint time sheet of both 

contracting authority and constructor, an optimal deployment of personnel and equipment, and the use 

of 24 hour shifts.  Remarkable was an all-over use of specific risk profiles during the project. Setbacks 

in solidifying time of asphalt and concrete were taken into account in planning, and alternative 

scenarios were written in advance. Suppliers needed to provide a just-in-time delivery of building 

materials. By this valuable time and costs were saved, surpassing almost all usual storage efforts. The 

contractor has managed to finish the construction within a nine day period, in which traffic was 

hindered for only two days.  

Replacement of a highway fly-over  

The implementation of the Half-way concept on the replacement of a highway fly-over has triggered 

an innovation,that has been applied since then in an increasing number of other building structure 

projects. The main target was to realize a new elevated highway in half time, thus minimizing highway 

traffic problems.  Taken into account that construction of a standard concrete bridge would take about 

a year, a fly-over built out of various alternative materials was accomplished in only six months, with 

only a single road closure during nighttime. The reduction of building time has led to considerate 

expenditure savings. The choice for an artificial composite highway surface instead of a common steel 

surface alone led to a saving of appraised costs of 15 percent. Not only saving construction time, the 

use of composite also assured low maintenance in future and caused a substantial emission deduction 

of CO2. The application of composite is more and more followed in other building structures.  

Enlargement and improvement of embankments by Waternet  

Waternet applies the Half-time concept to realize time and cost reduction in embankment projects.  

An important additional motive for Waternet is to open up for innovation in the European market, 

particularly on projects belonging for decades to the core-business of the organization.  

 

9. Concluding 

 

Within the framework of the Dutch constructing market, with both procurement authorities and 

tenderers under financial strain, a considerable relational distance has grown between public 

authorities and building contractors. By sticking to rigourous defined and excessive detailed tenders, 

developing problems in the tendering process and execution of the project often lead to judicial 



9 
 

conflicts and litigation. Half-time seems to be offering a solution, with mutual trust as a key-concept 

and entwinement of procurement authority and tenderer processes as an absolute requirement. 

Practically it turns out that with the right commitment of those involved considerable, significant 

deductions of project and construction time (half-time) and optimalization of costs are achieved, and 

tenderers feel challenged to innovate.   

So far the results are encouraging.  
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Abstract 
Traditional contracting has been largely shown to cause adversarial relationships between client and contractor in 
the construction sector. This leads to claims during construction by contractors, which increase transaction costs for 
both parties in the form of policing and enforcement costs. In literature, partnering is widely advocated as a 
governance form to more cooperative relationships between client and contractor. The partnering approach, 
however, requires a significant investment in elaborating a specific procurement approach, and is therefore regarded 
as inappropriate for small, one-off, less complex projects which are of low strategic importance. Municipal 
governments in the Netherlands are searching for alternative solutions to increase cooperation with contractors and 
reduce transaction costs by applying immediate post contractual negotiations in traditionally procured projects. We 
studied four such municipal projects which have showed that immediate post contractual negotiations positively 
influence cooperation as it creates joint risks analysis and management, stimulates a reduction of design errors, 
stimulates design and planning optimization, provides a platform for joint problem solving, leads the contractor to 
involve key participants early in the process, and leads them to align goals and expectations. We observed these 
effects that partnering aims to achieve despite the initial traditional procurement procedures applied in these 
projects. These negotiations seem to reduce the transaction costs of traditional procurement making them 
particularly applicable in smaller projects where high set up costs would not be justifiable due to their limited size, 
complexity, or cost. 
 
Introduction 
Traditional contracting has been largely shown to cause adversarial relationships between client and contractor in 
the construction sector [1-4]. This leads to claims during construction by contractors, which increase transaction 
costs for both parties in the form of policing and enforcement costs. The current climate of austerity exacerbates 
this problem as fewer investments are made, margins decrease, and competition becomes ruinous. Various authors 
argue that cooperative relationships should lead to improved productivity, financial savings and create opportunities 
for innovation [3-5]. In literature, partnering is widely advocated as a governance form to more cooperative 
relationships between client and contractor. It does so by aligning goals between the parties, integrating contractor’s 
expertise in the design and planning of the project, involving key participants early, creating an integrated team, and 
improving communication. The partnering approach, however, requires a significant investment in elaborating a 
specific procurement approach, and is therefore regarded as inappropriate for small, one-off, less complex projects 
which are of low strategic importance, as the set-up costs simply do not justify an extensive collaborative approach 
[6, 7]. Additionally, the implementation of partnering is not always possible due to public procurement laws, 
making it particularly difficult to implement for government institutions [8]. The required investments are leading 
some municipal governments in the Netherlands to search for alternative solutions to increase cooperation with 
contractors and reduce transaction costs by applying immediate post contractual negotiations in traditionally 
procured projects.  
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Immediate post contractual negotiations are a meeting between the client and contractor directly after the project 
has been awarded to agree on an updated contract to reach a fixed price agreement or modify the design. In this 
paper we present the results of a study of four projects in which immediate post contractual negotiations were 
implemented. We evaluated the effect of these negotiations on the accuracy of project cost estimations before 
construction is started, maintaining product quality and increasing constructability, and the occurrence of discussion 
and renegotiations during the construction phase. Our results show that immediate post contractual negotiations 
have a positive impact on these effects as it creates effective risk transfer and management, stimulates a reduction 
of design errors, stimulates design and planning optimization, provides a platform for joint problem solving, leads 
the contractor to involve key participants early in the process, and leads them to align their goals and expectations. 
Provided that there are no further scope changes during construction, the results show that the need for further 
discussions and renegotiation is removed. Awarding based on quality shows promising capacity to strengthen these 
effects of immediate post contractual negotiations as it increases the level of knowledge parties have before the 
negotiations are initiated, increasing their effectiveness. 
 
The results show that post contractual negotiations achieves several components of partnering, despite the 
traditional initial procurement procedures applied in these projects. They show goal alignment between the client 
and contractor, joint problem solving, and the involvement of key participants during the design and planning of the 
project. The cooperative procurement procedures prescribed by project partnering literature were not obviously 
applied in these projects. We therefore suggest that immediate post contractual negotiations are an interesting 
alternative for partnering to transform adversarial into cooperative relationships in traditionally procured projects. 
These negotiations seem to reduce the transaction costs of traditional procurement making them particularly 
applicable in smaller projects where high set up costs would not be justifiable due to their limited size, complexity, 
or cost.  
 
In this paper we show the effects of immediate post contractual negotiations by highlighting the importance of the 
problem of adversarial relations in construction, and the method we used to analyze the effects of post contractual 
negotiations. We follow this with the results of the study and discuss them in the light of partnering. We conclude 
the paper with suggestions for further research and the implications for practice. 
 
Background 
This study is an effort to provide more understanding in the creation of cooperative relationships in the construction 
sector in the dyadic relationship between client and contractor. Adversarial relations have plagued parties in the 
construction industry for a long time. Partnering is a concept in construction management literature that describes 
this fundamental shift away from the adversarial relationships in construction [9]. The implementation of 
partnering, however, proves to be difficult in practice as there is no unified understanding of the topic. The 
literature tends to give prescriptive accounts of how partnering should be implemented, yet the effectiveness of 
these measures is rarely examined [10]. Much of the literature, however, shows agreement on the components that 
describe a partnering relationship. Bygballe, Jahre [9] and Nyström [11] conducted literature reviews of existing 
partnering literature and conclude that the most prevalently discussed components of partnering include: common 
goals and objectives, mutual understanding, trust, joint problem resolution, commitment, continuous evaluation, 
and group working.  
 
Partnering literature is replete with methods and tools to achieve these components such as appropriate procurement 
procedures [12-14], application of partnering tools such as charters, dispute resolution mechanism, teambuilding 
workshops and the use of facilitators. The purpose of partnering, however, is to create a deep seated cultural change 
towards creating cooperation, which implies that relational aspects must not be overlooked [15, 16]. As stated 
earlier, the implementation of adequate partnering tools require significant investment by both parties. Public 
procurement acts also make implementation difficult because public clients are restricted in the procurement 
methods they are permitted to apply [17]. Additionally, the effectiveness of implementing these measures is 
questioned, particularly in the case of small, one off contracts for small scale projects in which the required 
investments cannot be justified, it may even work counterproductive [6]. From this perspective, it is interesting to 
see whether alternatives to partnering are viable to stimulate the transformation to more cooperation between client 
and contractor in these small projects. This study aims to fill this gap by investigating the effects of an alternative 
approach with similar goals: immediate post contractual negotiations. 
 
Method 
The research presented in this paper was undertaken to evaluate the effects of immediate post contractual 
negotiations in several municipal projects. The aim of the clients in these projects was to increase cooperation with 
the contractor and in some cases to take advantage of contractors’ knowledge in the final stages of the design phase. 
To this end we evaluated the effects on visible aspects of this: the accuracy of project cost estimations before 
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construction is started, maintaining product quality and increasing constructability, and the occurrence of discussion 
and renegotiations during construction. It was carried out for a master thesis graduation project at the faculty of 
Construction management at the University of Twente. The projects studied were local projects run by 
municipalities in the local region.  We particularly chose municipal projects because partnering is considered too 
expensive for the majority of their projects, as they are too small. Data was collected from four case studies in 
which immediate post contractual negotiations were applied. Three of the studied cases were relatively small 
projects which could be considered as routine and of less strategic importance. These projects, which we will refer 
to as projects A, B, and C were street refurbishment projects in low density residential areas including subterranean 
replacement of sewers, pipes, and cables. These projects had the following conditions: 
 

- Project A: The project was awarded selected on basis of the lowest price tender for a completed design. 
Immediate post contractual negotiations were initiated after the project was awarded. The project cost 
approximately €500.000,-.  

- Project B: The project was awarded on basis of the lowest price tender for a completed design. The post 
contractual negotiations were initiated after the project was awarded. This project had a total cost of 
approximately €600.000,-. 

- Project C: The project was awarded on basis of quality for a completed product design. The selection 
procedure asked tendering parties to include a process plan, a risk plan, and potential value-adding 
measures. The total costs for this project was approximately €300.000,-. 

- After the procurement process and after the projects were awarded; the involved parties conducted 
immediate negotiations to reach a fixed price agreement; in which design risk was transferred to the 
contractor. The fourth project was of a larger scale, and was a more strategically important project as it 
was located in a plaza surrounding a busy railway and bus station which was refurbished including 
underground works. We refer to this project as project D.  

- Project D: The project was awarded on basis of quality for a provisionally completed design. The selection 
procedure asked tenders to include a detailed process plan and a risk management plan. Immediate post 
contractual negotiations were announced before procurement, where the client had the intention to increase 
the constructability of the design with the contractor. The total costs for this project was approximately 
€2.500.000,-. 

 
Data from these projects was gathered using document study, central evaluations with both client and contractor 
present, and qualitative interviews with key participants in these projects from both the client and contractor. The 
studied documents included procurement documents, meeting reports, budget reports, cost reports, and change 
orders. In total, spread across the case studies, information was gathered from 17 key participants in these projects. 
Data gathered from the document study was used to develop semi structured interview and evaluation guidelines for 
each project. The evaluations took approximately 90 minutes each, the individual interviews 60 minutes each and 
all were transcribed by the author. The data was collected in Dutch, and the quotes have been translated to English 
by the author for the purpose of this paper. The study provided some interesting results as elaborated in the 
following section. 
 
Findings 
In this section we present the effects we observed in the various case studies of immediate post contractual 
negotiations on the accuracy of projects cost estimations before construction, the level of product quality, and the 
occurrence of discussions and renegotiations that occurred during the construction process. The findings show that 
immediate post contractual negotiations reintroduce a period of planning into the construction process in which the 
goals of the parties are aligned, problems are jointly solved and key participants from the contractor are involved. 
Due to this, a more accurate cost estimation is made, and risks are better defined and managed. We observe a 
remarkable decrease in discussion and renegotiations during the construction process. 
 
Goal Alignment 
Through the application of immediate post contractual negotiations, the goals between client and contractor are 
aligned. This effect was achieved by the clients in all projects where they transferred design and stagnation risks to 
the contractor during these negotiations. Through this the contractor no longer has an interest in claiming, as they 
are responsible for any delays and design errors.  This arrangement was defined in an amended contract which 
concluded the immediate post contractual negotiations.  
The transfer of these risks resulted in a project phase devoted to a detailed risk analysis and problem solving in all 
projects. The initial effect of this was that the contractors in these projects recalculated the design and the bill of 
quantities associated with the design to gain a more precise understanding of the project. In projects A and B this 
happened directly after the project was tendered. In projects C and D, the client and contractor did additional design 
work before doing final calculations. In all cases; the project leader of the contractor responsible for the 
construction of the project looked at the bill of quantities and made sure it was correct. Remarkably, the contractors 
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did not experience this as a large risk. This was mentioned by three of the contractors, “If we recalculate all the 
quantities, then it isn’t really a risk for us anymore. We can get a very precise estimation of what products will need 
to be applied.” (Project manager projects A, B, and C)  
 
As a result, the contractor removed errors in the designs and corrected the associated costs. In project B, these 
recalculations led to a minor increase in costs attributed to mistake correction. For projects C and D costs increased, 
but this is mostly attributable to the design changes that were implemented during this phase. Remarkably, in 
project A, the costs were reduced due to recalculation. In this case, the contractor recalculated the units in the bill of 
quantities which were overestimated in the tender, and valued the risks below what was predicted during the tender, 
because he had control over the management of them. 
 
During construction, due to the risk transfer, the contractors were obliged to pay any deviations, provided they were 
within the design scope. In projects A, B, and C the contractors indicated that deviations were insignificant and that 
the changes that did occur were to the advantage of neither party. Project D, however, did not go so smoothly. This 
project was conducted under high time pressure, political pressure, and was more complex than projects A, B, and 
C. As a result, the construction phase was initiated before the preparations were complete. During construction, 
there were significant scope changes in the project, which led to the inclusion of new parties working in the project 
zone, and significant alterations to the design. As a result, the cost indication that resulted from the negotiations was 
inaccurate. 
 
The result is that in projects A and B, the contractors had no need for maintaining a list of changes and mistakes 
during construction. The lack of attention to money during the execution process for the client reduced potential 
discussions throughout the construction phase, as stated by the clients: “It was really nice that we could just focus 
on the work. The costs were already arranged, so we didn’t have to discuss about that. We could just do our work 
and solve any problems that occurred (Project leader, project C)”, and “The biggest difference is that we didn’t 
have to sit together and calculate the extra costs that were made every week. That saved us a lot of discussions and 
time (Project supervisor, project B)”. This resulted in fewer discussions during construction. One contractor states, 
“We only had two meetings during the entire process. We never had a reason to come together and discuss 
problems; we had already solved them beforehand (Project B).” In these projects we observed that within the scope 
of the contract, there were very limited cost overruns in projects A, B and C. As the contractor of project A puts it, 
“We took actions that we should always take. The only difference is that now we are much keener to do it, because 
if it went wrong, we were the ones paying for it.” 
 
In project C, the fixed price arrangement wasn’t translated correctly to an accurate contract; leading to some 
confusing about the agreement during construction. This was especially the case because there was a project 
management transfer between the planning and construction phase on the client side. This lead to some 
inconsistencies in the application of the contract, meaning the client initially made some payments that were not 
necessary. This situation was, however, quickly corrected amicably. The end result was a cheaper than anticipated 
project, despite these inconsistencies. 
 
Joint problem solving 
The period of negotiations provided the client and contractor with a platform to analyze the project risks a second 
time and make more detailed estimations of these risks. In all projects we observed that parties made purposeful 
risk allocations, attempting to place the risks with the parties that are best able to manage them. This has been 
applied in these projects with varying levels of effectiveness. During the negotiations, parties discussed potential 
risks in the projects and jointly developed strategies to deal with these risks. This lead the parties to optimize the 
process, transfer some of the project risks, allocate budget for risks and in some cases even partially redesign the 
project and planning due to the integration of contractor knowledge. The risk allocation in the projects was as 
follows: 

- In project A, the contractor priced all the risks. The only risk the client took were the ground conditions, 
meaning that the client would have to pay if the ground required sanitation.  

- In project B, the contractor and client took a close look at the risks in the project. They determined that there 
was significant uncertainty about the condition of a sewer pipe connection, which they were unable to 
survey beforehand due to a concrete encasing. The consequences of this risk were estimated at 
approximately 10% of the total project. The client and contractor made a joint estimation of this risk and 
included this in the cost estimation for the project. 

- In project C, the contractor took an active role in preventing the risk of tree roots hindering the construction 
process or damaging the quality of the final product by developing a redesign of the street.  

- In project D, the contractor actively managed the risk of surrounding inhabitants. They developed and 
applied an extensive plan to ensure access to the train- and bus station for travelers, manage bicycle 
parking effectively and inform the surrounding entrepreneurs of the construction works.  
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The data shows that this risk analysis leads the client and contractor to make a more accurate set of cost 
estimations. The involvement of the contractor in the risk analysis ensures that more risks are discovered and 
planned for during the preparation phase. The initial design developed by the client in project C for example, did 
not consider tree roots. Along the entire road the trees had large roots which could interfere with construction works 
or damage the newly constructed road during its lifetime. The contractor developed a new design for this to avoid 
this and reduced the construction costs by smartly integrating the sewer system into this design. In project B it 
became apparent that there was a significant risk that a sewer pipe connection needed to be replaced which was 
encased in concrete. The client and contractor decided together what the cost of such a risk would be, giving the 
client a more accurate insight into the costs overruns that could occur during construction if this risk were to present 
itself. As a result there was no discussion or renegotiation necessary during construction when it became apparent 
that the sewer connection would pose cost overruns. At the end, the costs of these risks were quite accurate, with 
only minor deviations from the risk budget in projects A, B, and C. 
 
In project D however, contractor and client did not discuss the largest risk: the third parties that would be working 
in the construction zone. They did not develop a strategy to deal with this, and due to the time and political pressure 
described earlier, this was rushed to start construction early. When third parties were included at a later date, there 
were design conflicts with works that were already constructed. For example; the concrete of the plaza was already 
poured when another party indicated that they needed space for foundations to place the bus station. Additionally, 
the late integration of these third parties led to planning delays, as products could often not be delivered on time. 
For example, the traveler information signs for the bus station were not placed until several months after 
construction was completed. The integration of these parties led to scope changes and planning changes which 
made the effects of the risk effects negligible. The result was a process in which 137 change orders were processed, 
many of which originated from the client. The parties quickly devolved back into a traditional working style in 
which cost overruns were discussed every week leading to frequent renegotiations. 
 
Involvement of key participants 
All the studied projects show that knowledge of the contractor is used during post contractual negotiations to 
improve the planned construction process. The contractors achieved this by including their executing project 
managers in the negotiations to develop smarter solutions for the process. For example, in projects B, C, and D, 
phasing plans were discussed during negotiations and improved due to input by the contractor. In projects C and D 
this was expected as they were tendered with selection based on quality, where contractors were asked to create a 
phasing plan for the project. In project B, this was not the case and it happened without prior input. During post 
contractual negotiations it became apparent that phasing would be an issue, as it was a 1000 meter long stretch of 
road with no side roads connecting to it that needed to be refurbished. As a result, the contractor developed a 
process to ensure that all residents would be able to reach their homes despite the construction works. In all three 
projects, the phasing plan was discussed in detail between the client and contractor. Additionally, in projects A and 
B, the contractors suggested to reuse existing materials within the project. In project A and B the contractor 
suggested reusing the soil within the project. In project A the contractor suggested reusing part of the clinker bricks 
in the road. These modifications saved the client money in both cases. Three of the project managers claimed these 
contributions were due to the different viewpoint they have of the project, as they are the executing party. As the 
contractor in project B stated, “[The contractor] looks differently at the project, because he will be there standing 
in the mud for 6 months to execute this plan.” 
 
Redesign seems to be stimulated by selection based on quality. In projects C and D we observe that selection of 
quality stimulates the contractors to develop a plan to execute the projects more effectively, and prove to the client 
that they have intimate knowledge of the project and the area before they are selected as a partner. With this 
increase in knowledge they are more effectively able to conduct post contractual negotiations. In project C, for 
example; the contractor had developed a phasing plan consisting out of five phases that ensured residents in the area 
were always able to reach their homes. In project D, an extensive area management plan was developed by the 
contractor to ensure that people were always aware of the construction works being performed and to ensure access 
to the shops in the area and the train station at all times throughout the process. This was clarified by the contractor 
of project C who stated, “Well, to win the tender with a high quality score, we sent our executing team to the 
location to talk to the locals and take a good look at the project site, these guys look at a project in a completely 
different way and develop solutions that we wouldn’t consider in a normal tender.”  This was confirmed by the 
client in this project, who stated, “Normally in a project like this, the contractor needs startup time to get used to 
the project. Now, with these negotiations, I saw that right from the start he knew everything, and was able to work 
at his best from day one (Project leader project C).” In project D the contractor improved the design of a water 
retention basin under the project used to collect rainwater from the plaza. The client had developed an expensive 
design to deal with this. The contractor improved and simplified the design during post contractual negotiations. 
This solution was half as expensive as the one the client had suggested, thus saving the client money. 
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Summary 
Post contractual negotiations show remarkable effects on the cooperation between client and contractor. By 
introducing a period of planning into the construction process in the form of negotiations, the parties align their 
goals, jointly solve problems before construction is started and effectively integrate the contractors’ expertise into 
the design and planning of the project. These results show an interesting parallel with the goals that partnering aims 
to achieve which is worth exploring. 
 
Discussion 
The results show that there is a remarkable change in the way that contractor and client interact during the 
construction process when negotiations are condensed into a single period of time immediately after the project has 
been awarded. Conducting such negotiations introduces a period of planning into the construction process in which 
the goals of parties are aligned through risk transfer, and a more accurate estimation of costs is developed through 
redesign, process optimization, and joint risk analysis. We show an overview of the effects of the immediate post 
contractual negotiations in Fig. 1. 
 
We note that projects A, B, and C show remarkable changes in the interaction between client and contractor 
throughout the process due to the immediate post contractual negotiations. The initial intention of these negotiations 
was simply to gain a better insight into the price of the project beforehand to reduce discussions during construction 
and perhaps improve the execution process of the projects. While the findings support an improvement in these 
aspects, the results also show a remarkable resemblance to a number of the partnering components discussed 
earlier.  
 
We observed that the risk allocation that takes place during these negotiations creates common goals and 
objectives. Once the risks are transferred and established in a new contract the contractor is responsible for any 
overruns and delays, provided that the project scope remains fixed. It is no longer in the interest of the contractor to 
stagnate the process through claims, as he will bear the costs of this. Taking this risk also appears to stimulate the 
contractor to improve the construction process. The risk allocation ensures that during the weekly meetings between 
client and contractor, there is no discussion about cost overruns as they have become irrelevant. Instead, the parties 
use these meetings to jointly solve any issues that may arise. We observed that the irrelevance of these costs during 
these meetings allows the parties to reduce the amount of meetings that they have during construction, reducing 
transaction costs. 
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Figure 1: Overview of the effects of post contractual negotiations 

 
The reallocation of risks during the negotiations leads the client and contractor towards making a joint risk analysis 
which gives the parties a more explicit insight into the risks. This allowed the parties to make joint decisions about 
these risks and plan for them in the process and budget. When the risks become a problem during construction, 
there is fewer discussion and no renegotiation, because both parties were prepared for it and budget has been 
allocated for it.  
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The negotiations also allow the contractor to influence the design and optimize the process, which has a risk 
reducing effect for him and has shown to create cost benefits for the client in these projects. This is especially 
apparent in the projects which were awarded on quality as we see evidence that this leads contractors to develop 
design changes or process improvements to improve their odds of winning the tender. The effort put into the 
process of winning the tender on basis of quality increases the knowledge contractors have before negotiations are 
started, improving their effectiveness. 
 
The negotiations cost the parties resources at the beginning of the process. These costs, however, appear to be 
recovered quickly, as weekly discussions about cost increases become superfluous. Instead, the client and 
contractor focus their time on jointly solving the problems that occur during the project to minimize their impact on 
the process. Additionally this reduces the administrative overhead for both organizations because fewer transactions 
take place. The reduction in design errors and other discrepancies, the improved knowledge of the construction 
process and risk responsibility for the contractor reduce the occurrence of issues during execution.  
 
In one project we find mixed results. This project was executed under significant time and political pressure which 
caused the parties to wrap up the negotiations and start construction while there was still a lack of clarity about the 
project. During construction the scope changed significantly and new parties were introduced which had a 
significant impact on the process and project costs. When these parties were added, there was no new round of 
negotiations and instead, this project devolved back into the traditional, adversarial relationship that negated many 
of the positive effects seen in the other projects. 
 
Conclusion 
This paper has shown that immediate post contractual negotiations are an interesting alternative to partnering in 
small, one-off projects. It has shown that in the studied projects, clients gain increased insight into project costs 
before construction starts, that clients can better take advantage of contractor knowledge and insight in the 
construction process, and that discussion and renegotiation that occur during construction are minimized resulting 
in lower transaction costs. It stimulates joint problem solving both during the negotiations phase and the 
construction phase. In the cases where we observed renegotiations during construction; the data shows that this is 
usually caused by significant scope changes or by risks that were identified during negotiations. In the latter case, 
the client budget has been prepared for it, preventing the negotiations from regressing to adversarial relations. The 
negotiations align project goals of both parties. As a result; since the parties are working towards shared business 
goals, their adversarial relationship makes way for more cooperation, without the requirement for significant 
investments in changing procurement procedures. 
 
In practice, these findings provide construction managers with an additional tool to avoid adversarial relations with 
contractors in small, low complexity projects of lower strategic importance. Creating more cooperation allows 
clients to benefit from improved problem solving; a higher quality execution process exemplified by fewer 
discussions and renegotiation, and it creates cost benefit for both parties by reducing transaction costs. We 
recommend further research to confirm these effects in other organizations. Additionally, it would be interesting to 
see whether immediate post contractual negotiations are a viable alternative to partnering in larger, more complex 
projects. 
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1 Introduction 

1.1 Overview  

Indian Railway (IR), a government owned transport organization, procure and distribute $550 Billion 
worth items every year to its transport business across the Indian sub-continent.  The materials are procured 
centrally by the zonal Railways and distributed to the end users through the network of 268 Stores Depots spread 
across length and breadth of the Indian Railways. Apart from centralized public procurement (PP) the field units are 
delegated with powers to procure upto $5000 per item depending upon urgency and if the item can be more 
conveniently procured and arranged locally. The zonal Railways can decide contracts upto  $25 million per item 
and above this value  contracts are entered by the zonal Railways after getting sanction from the Railway Ministry. 
A brief profile of IR is brought out below [1]. 

Indian Railways Profile Fast Facts 

Total outlay for the year 2012 $12 Billions 
Public procurement made in 2011 $6 Billions 
Total number of employees 1.4 millions 
% of PP personnel over total staff 1% 
Number of stocked in the IR warehouses 45,000 
Inventory turnover ratio 20% 

 

Assets population of IR  

Stations Bridges Locomotives Freight Cars         Route Kms 
7083 131,205 9,000   219,931             63,974 

 

Daily transport business turnover of IR  

No.  Freight 
trains 

No. Passenger trains Passengers 
transported 

Freight Transported Revenue 

7,000 12,000 23 millions 2.65 million tons $ 58 millions 
                    Source: IR Year Book 2012 & IR budget 

1.2 Targets and objectives of Material Management of IR 

The public procurement (PP) function of the Indian Railways (IR) caters to the material requirement needs 
of  IR’  public  rail  transport  service  operation  and  maintenance  and  also  supports  in  the  manufacture  of  assets  such  as  
rail coaches, locomotives, wagons, wheels, rail equipment, spares etc. required for the transport business. The PP 
requirements for operation and maintenance are more fluctuating than the asset creation material requirements. For 
the easy managing of the vast IR, the whole network is divided into 17 zones and for assets manufacturing 6 
product specific production units (PU) are functioning. Each zone and PU is placed under a General Manager who 
functions as CEO with 11 different functional departmental heads under him. The PP functional head is designated 



as Controller of Stores, under him four tier organizational hierarchy of material managers serve for the PP 
functions. The procured materials are received at different user points in the Railway network and each such unit 
warehouse and logistics function is under a separate Material Manager who is also delegated with limited purchase 
powers of procurement to rise to urgent local needs of the field units. The vendors execute their supplies direct to 
the user point warehouses on receiving the Purchase Orders (PO) from the PP office. 

The  organization’s  Public  Procurement  department  chartered  objective  is  to  arrange  materials  at  the  right  
time, right place, at the right price at the most efficient, expeditious manner possible. The target is towards ensuring 
100% availability of all items required for the Railway operations. The internal target fixed is 100% availability of 
vital/safety/passenger amenity items and atleast 95% availability of other items. As most of the Railway material is 
supplied from the oligopoly market, the challenge faced is right sourcing of the material, which is one of the reasons 
for the items going out of stock. Secondly the operation and maintenance activities demand fluctuates sometimes 
due to various reasons that make the item out of stock. When the item goes out of stock and if the item is readily 
available in the market, procurement is made immediately as otherwise lead-time is a constraint, which varies from 
one day to upto 24 months for some items like Rails, imported items. 

1.3 Procurement Policy of IR 

The entire Indian Railway procurement function is not on a single platform system and each zone 
duplicates procurement of same item in the year for the quantities required for each zone. The procurement is fixed 
period model with reviews made annually. For this the entire items are divided in such a way that, each month an 
equal number of items will be taken up for procurement and review. Under the ABC inventory categorizations , for 
A&B category items the procurement at a time is made for 12months requirement with staggered deliveries as 
required and for low value C category items, two years requirement is covered at every PO stage to have control 
over ordering costs vis-à-vis inventory carrying costs. For this every month demand estimate sheets are generated 
by the computer centre from the updated databases and send to procurement office for entering into contracts. The 
procurement policy  of IR is governed by  General Financial Rules (GFR) issued by Finance Ministry, Indian 
Railway Standard Conditions of Contract, Indian Railway Stores Codes and the Rules and Regulations issued by 
Railway Board from time to time. 

 2. Problem Context and background 

With the advent of ICT initiatives in Public Procurement, e-procurement implementation by governments are 
mostly perceived as just compliance objective, instead of developing holistic methodology to integrate the end to 
end procurement processes. Indian Railway procurement is unique with strategic objective to ensure materials of 
right  quantity&  quality,  at  right  place  &  time  in  the  most  economic  and  expeditious  manner  possible  for  Railways’  
round the clock transport operation across the country. The public procurement and warehouse information 
repository such as PP office data, warehouse stock and transactions data were being maintained in each zone/PU in 
the mainframe computers since the year 1963 without any networking among the mainframe computers and also 
with the PP offices. Microprocessor based PCs were inducted in IR only in early 1990s mainly for simplification of 
PP functions office work (excepting few in-house software system developments adopted in some units) without 
any attempt for automation and leveraging the ICT till 2003 initially. 

Last five years inducted e-procurement reforms has provided rich opportunities  with paradigm shift to 
procurement entities and supply chain nodal centres in developing an effective supply chain by re-engineering the 
processes. Re-engineering necessitated an integrated system that is accessible to the procurement office, warehouse, 
corporate office, end user, other procurement entity in the network, vendor, finance manager, data/archives centre 
etc. E-procurement in Railways warranted obliterating, simplifying, adjusting, modifying, optimizing and 
integrating the prevailing manual processes to re-engineer new business strategy process to derive maximum 
benefits of e-procurement. 

  In   the   above   context   this   experience   study’   objective   is   to   bring   the   methodologies   adopted  
through the ICT that facilitated in improving the PP effectiveness with a reduction in TCO of the PP framework 
functions, better availability of materials, minimum order cycles, lesser paper work, lead time and inventory 
reductions, process traceability and visibility, improved response time to meet the user/ stakeholders needs, real 
time performance measurements etc by way of Business Processes Re-Engineering in e- Procurement. 

2.1. Look back the Old System 

From the receipt of estimate sheet, the procurement process starts in the procurement office through 
various modes of tendering and its finalization based on exigencies and value of the purchase. For each category of 
stores, a separate procurement section in the PP office is functioning such as Mechanical, Electrical, Consumable 
items etc. The mainframe computer is meant for the entire zone’ departments and for purchase works, a separate 



platform of server with hardware is available in the PP office. Different types of tenders such as open, limited, 
bulletin, single tenders are processed in the procurement office. From a demand to PO the maximum time is taken 
for open tender cases is upto 180days.   

In the earlier system except using the mainframe computer as a repository to the PP information after 
feeding the voluminous paper data created in the day to day processes in the PP framework, the PP function was 
managed at various places through manual creation of files/records in the offices without any automation. The 
procurement  of  each  item’s  requirement  was  made  on  yearly  review  (fixed  p-model). For this the entire list of items 
for procurement were split into equal 12 batches, so that each batch comes for review every month.  As the 
mainframe is not connected to the PP functional points and warehouse there existed back and forth paper 
movements among them.  

2.2 Procurement processes in IR 

2.2.1 Roll out of MMIS and IREPS in IR 

Indian Railway was one of the first few government departments to introduce computers in the country. 
Computerization on Indian Railways started in the late 60s with the induction of IBM 1401s in the nine zonal 
railways, three production units, and the Railway Board. Many applications were computerized such as Passenger 
Revenue and Goods Accounting, Financial Management, Inventory operating statistics etc. While these systems 
proved to be beneficial to the Railways, they were soon found to be inadequate to cater to the increasing 
requirements [2]. 

  IR started computerization using the auto coder in the early 1960’s and then moved on to 
COBOL. In January 1984 a comprehensive Material Management Information System (MMIS) for better inventory 
control and stores purchase was designed by the System Development Group, Central Railway, for implementation 
by all zonal railways. The package covers processing of vouchers, generating Priced ledgers, class ledgers and 
various exception reports. It also covers purchase processing, demand generation, forecasting and generation of 
various exception reports [2]. 

During late 1990s Railways have switched over from their old systems, using COBOL programming, to 
Relational Database Management Systems (RDBMS).  Today they IR have several application packages running on 
mainframe computers, minicomputers and personal computers. The application packages cover Accounting, 
Financial Management, Inventory/ Store management, Payroll, Personnel and Administration and Decision support 
systems/MIS.    

        Railway Board in November 1997, decided to form a Systems Development Team on Central Railway to 
develop new MMIS applications on an on-line environment making use of an RDBMS and new hardware systems.  
Once the system was fully implemented on Central Railway, it was proposed to be transferred to other Zonal 
Railways. M/s Computer Maintenance Corporation (CMC) has under taken the task of development of software in 
Oracle. It has mainly five modules i.e. the finance, purchase, sales and auction, depots and uniforms module. The 
finance module comprises the various functions and responsibility of stores accounts branch. The purchase module 
caters to the demands sent by various depots and generation of purchase orders against those demands. Sales and 
auction module is related with scrap disposal. Depot module takes care of stocking and custody of materials needed 
by railways and to be sent for other depots respectively. Uniform module relates to stitched and purchased uniform 
items.  

After introduction of IT Act 2000 in India, under National e-Government Procurement mission (NeGP) 
objective, the vision to augment the ICT for PP functions gained momentum later   and software named as Material 
Management Information System (MMIS) and Indian Railway Electronic Procurement System (IREPS) was 
developed through IBM and was commissioned in phases in each zone/PU from 2004 onwards and now the new 
systems implemented and got stabilized recently in all the Zones/PU. Materials play a vital role   in   Railway’s  
operation, maintenance and In-house production activities. Material Management ensures timely availability of 
stores to the users and it involves different stages viz., planning and programming, purchasing, inventory control 
including, inter-alia, receiving and warehousing, transportation, material handling and disposal of scrap. The 
primary objective of Material Management is to ensure better user satisfaction by making available the right 
quantity at the right time, without unnecessary blocking up of capital. 

 While the MMIS facilitated the process automation and simplifications with enhanced PP efficiencies in 
the PP offices and warehouses, the PP commercial bidding process with the markets, necessitated IR to switching 
over to an in-house developed e-procurement system through commissioning of Indian Railway Electronic 
Procurement System (IREPS) in a centralized server at the national capital. It catered to the IR common PP 



functions such as tender solicitation, vendor registration, and interaction with the stakeholders for PP decision 
making besides acting as central repository.  Induction of MMIS & IREPS necessitated several modifications and 
adjustments in the PP functional framework in contrast to the erstwhile PP old systems. Induction of these ICT tools 
necessitated to PP process re-engineering adapting to the latest trends of the industry benchmarks to enhance the PP 
effectiveness.  

2.3 Study Methodology 

Each process in the e-procurement is mapped in compliance with the present process rules and purpose of 
the action in the manual procurement process. The process cycle in each stage of procurement is diagnosed to 
identify the problematic areas requiring re-engineering. Thereafter the processes  warranted obliterating, 
simplifying, adjusting, modifying, optimizing and integrating the prevailing manual processes to re-engineer new 
business strategy process to derive maximum benefits of e-procurement. Each  stage  of  workflow  of  ‘as  is  manual  
system’ is compared and their modified processes are analyzed in section 4.  
 

3. Literature review 

Reengineering� is the fundamental rethinking and radical redesign of business processes to achieve 
dramatic improvements in critical contemporary measures of performance such as cost, quality, service and speed. 
Process�is a structured, measured set of activities designed to produce a specified output for a particular customer or 
market. It implies a strong emphasis on how work is done within an organization [3]. 
  

Governments across the globe are in a fast phase of embracing the ICT to deliver good governance. One of 
the function of any government is conducting public procurement which not only serve the government purpose of 
acquiring goods, works, service, but it also triggers the economy in way the government approaches the 
procurement with its policies.  In the course governments has to think in advance what system corrections are 
warranted while introducing any ICT system.  

 
The introduction of e-governance entails streamlining operational processes, transcribing information held 

by government agencies into electronic form, linking disparate databases, and improving ease of access to services 
for members of the public. The desired goal is streamlined sharing of information between government agencies to 
conduct government-to-government (G2G) transactions in order to simplify the navigation of government-to-citizen 
(G2C) and government-to-business (G2B) transactions. E-governance systems can be designed to increase 
competition, reduce discretionary power, remove bottlenecks in routine transactions, increase reliability and 
predictability of government actions, ensure better and equal access to information and services, and promote 
transparency and accountability [4]. 
  

E-procurement is commonly defined as the use of ICT to automate and make more responsive and 
dynamic the purchasing process [5].  E-procurement should be interpreted both as a product and as a construct for 
human action, which interacts with institutional and rule structures to generate or enforce existing constraints on the 
everyday behavior and choices made by users. Within this framework, e-procurement is both a course for delivering 
goods and services to the consumers more efficiently, while at the same time transforming the process, including 
the individuals involved, by making them more effective in the discharge of their responsibilities [6].   
 

3.1 PP Life cycle in e-procurement 

The processes involved in PP are in Figure-1 starting from demand to an item to again realization of next 
demand after the procured item is consumed. In order to understand the e-procurement process further, it is 
necessary to know the system elements and the purposes for which these modules are accessed by different 
stakeholders in conducting the procurement function. 

 

 

 

 

 



 

 

 

 

 

 

 

 

Electronic procurement involves various stages and modules in achieving the end to end automated 
system. It has to conform to the framework of the public procurement policies and comply with the rules of the 
State. Typical E-‐Government Procurement (e-‐GP) system consists of many modules which are interlinked and that 
are as follows [7]  

� Centralized Registration (Contractors/Suppliers/,Procuring Entities and other stakeholders e-‐GP) 
� Workflow management System 
� E-‐Tendering (e-‐Publishing/e-‐Advertisement, e-‐Lodgments, e-‐Evaluation, e-‐Contract award) 
� E-‐Contract management System   
� e-‐Payments 
� Procurement Management Information Systems   
� System and Security Administration 
� Handling Errors and Exceptions 
� Application Usability & Help 

Any  process  whether  it’s  manufacturing or office procedures involves various actions by different elements and 
stakeholders to be conducted in a specified manner to achieve the desired goal. E-‐GP System will be based on a 
workflow based Collaborative government procurement platform. All the stake holders/Actors of the procurement 
process will have appropriate access points and will get working dashboards with authorized functions in e-‐GP 
System. The e-‐GP System shall support the following user categories for stakeholders/actors initially and provides 
them the secured access to related functionalities of the e-‐GP System through dashboards [7]: 
1) General Public for Public Procurement Public Information 
2) Tenderers/Contractors/Suppliers/Consultants 
3) Procuring Agencies/Entities 
4) Payment Service Providers (Scheduled banks) 
5) Development Partners 
6) e-‐GP System Administrators  and Auditors 
7) Operation & Maintenance partner 
8) Evaluation Committees (Technical and Commercial 
 9). Media community for updates, announcements, news releases etc. 

3.2 Need for BPR in e-procurement 

To the world and business are information system based. The strategic decision making has shifted   from 
the intellectual regimen to relying on information. In all countries government is a substantial part of the national 
economy, and shifting its business activities of procurement and construction online has the potential to provide 
major impetus to the rollout of new technologies throughout the economy. However, the operational benefits of 
technology for the governance and efficiency of these business activities is beyond question. Installing new 
technology can be simple, but experience has shown that extracting maximum benefit involves governance, 
management, organizational and behavioral changes which are almost always complex [7].      
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Government should take the initiative to provide a context for the development and implementation of the 
e-procurement system. The key issue here is the extent to which e-procurement systems are being developed so as 
to be compatible with a longer-term national government e-procurement strategy and integrated into an overall 
government e-procurement strategy. The vendors should be provided with all procedural information, coaching, and 
hands-on experience to users before or on system procurement. This will furnish users with an operational 
knowledge of such systems, thereby creating some level of confidence in them to adopt the system [7]. 
  

Any change in system ought to attract the resistance to change and challenges to implement within the 
specified target. In the public sector, the risks associated with e-procurement may be even higher than those in the 
private sector, because economic and social factors influence the administrative, political, and structural contexts in 
a singular way since the public procurement process is highly controlled, regulated, and influenced by public 
policies.  Therefore, the public e-procurement implementation should be conducted more carefully, because 
depending on how it is implemented, there will be organizational and political implications   that according to how 
the process configuration is established, the political, organizational, and institutional structures will be reinforced 
or a total transformation will take place [8]. The use of an electronic process to conduct public buying has occurred 
in many countries, although with a great waste of resources due to a lack of knowledge about how, in fact, the 
process itself happens. Besides, not all nations develop e-procurement equally, as different standards exist [9].   
 

Organizations including governments to simplify and achieve better governance are continuously 
implementing computerized solutions.  The digital platform will most likely automate existing processes, thus 
enforcing extant constructs and limiting the probability of achieving more accountable, responsive or democratic 
systems. It is regularly the case that administrative and democratic hopes placed within the realm of innovative use 
of technology in public procurement remain unfulfilled as users incorporate technology within established 
structures, hence reaffirming the status quo [10].   
 

Employing ICT is not enough in achieving harmonious operation and integration. E-procurement, like 
most ICT dimensions, is not deterministic in character. The lack of statistical difference in historic experience with 
e-procurement among groups with integrated and non-integrated platforms suggests that if the integration of digital 
procurement is not undertaken during e-procurement’s  initial  adoption,  it  is  likely  that  it  will  not  happen down the 
road [10].   

 
   The progress available through e-procurement is only realized when the system is used in an effective 
ways. Process re-engineering is not enough as different beliefs, expectations and practices may exist. Definitive 
policy and strategic framework can provide clear rules and guidelines to stakeholders that can help transform the 
socio-technical and socio-political environments. Typically, an incremental introduction of e-procurement tools can 
ease the transition to an e-enabled environment. However, policy that mandates common purchasing strategies and 
methods provides the best results. Overall, an integrated approach between whole-of government and e-
procurement initiatives can create a functionally coherent network of policies and standards; minimize competing 
priorities and objectives; and promote balanced benefits for all stakeholders [11].  

E-procurement is a technical implementation that enables the transformation of organizational structures 
and workplace practices. Flexibility in the development and enablement of the associated systems and processes 
allows the diverse requirements of stakeholders and participants to be recognized and supported. This may include 
tailored training for buyers and procurement support staff as well as the ongoing reviews of the associated processes 
and  tools.  By  staying  aware  of  participants’  needs,  support  organizations can build, evolve and manage systems and 
processes that allow buyers to purchase goods and services from preferred suppliers [11].   All these rationale 
necessitate the organization, that embrace e-procurement to evolve strategies to carry out business process re-
engineering of each of the activity of the public procurement function. 

 
When the use of e-procurement has not been legitimized as an expected institutional characteristic, there 

will be low diffusion and integration levels. One could argue that at this point in the evolution of e-procurement, the 
areas where significant benefits could be obtained are underutilized or not utilized at all.  The digitalization of the 
procurement process simply automates the processes rather than generates strategic capabilities. The limited 
integration level across the organizational spectrum of procurement severely limits the impact of e-procurement and 
reduces  it  to  “just  another  tool”  in  the  tool  box  [12]. So the organization adopting e-procurement has to adapt their 
procurement processes shifting from the manual procurement requirement to e-enable processes through 
reengineering. 
 

 

 



3.3 Concerns and Challenges in e-procurement process re-engineering 

Many suggest that ICT and specifically e-procurement will transform governance, but digitalized public 
procurement alone has not yet led to significant transformative changes. The current state of e-procurement is 
primarily focused on automating existing internal processes and procedures. Unsuitability of software platforms that 
were originally designed for private sector applications, organizational resistance to change, lack of strategic 
systems’   integration   and   failure   to   involve   public   procurement   professionals in the design of an e-procurement 
system were identified as the primary obstacles of effectively implementing e-procurement.  In order to capitalize 
on the potentially transformative nature of ICT in procurement, policymakers, system designers, and procurement 
professionals must take an active role in the design of the software, but more importantly they must be actively 
engaged in the process changes that must take place to successfully implement the system. [8] 

The development and implementation of electronic commerce business models, such as a procurement 
portal in organizations is a challenge that goes beyond mere technological functionality.  Top management support, 
organizational adaptation, and training of employees are examples of critical issues for the successful 
implementation of any IT-system. For the implementation of e-procurement in the public sector, an extra set of 
factors is considered to be influential. These include the financial risk, risks in building the portal, and legislative 
issues.  The KPI are the definition of an e-procurement strategy, re-engineering of procurement processes and 
management of expectations. The re-engineering of processes in the public sector is in itself a very demanding 
process which, at times, contains the enthusiasm for implementing e-procurement [14] 
  

The public agency is limited in its ability to insure that the internal structures of suppliers fits within the 
broader context of the rigorous ethical expectations of the public sector. Digital procurement platforms do not exist 
in a vacuum. They need supportive administrative constructs and technological systems. The benefits of any of the 
e-procurement tools will be forgone in case they are not provided with compatible support structures. It is not 
uncommon for agencies to report underwhelming results of e-procurement functionality due to low levels of 
harmonization among systems and low compliance rates [14].  
 

Implementation of e-procurement initiatives has turned out to be much more problematic and challenging 
than expected. Research has shown that implementing e-procurement will not automatically lead to higher levels of 
efficiency or contract and system compliance. Moreover, given the relative short history of e-procurement 
initiatives in the public sector, reliable performance and outcome measurements have yet to be developed – thus, 
practitioners  have  to  learn  “on  the  fly.”  In  an  attempt  to  address  some  of  these  concerns   a  “common  procurement  
vocabulary”  is  vital  to  the  ultimate  success  of  e-procurement in achieving increased structural effectiveness through 
integrating procurement systems across jurisdictions [6]. 

 
   The direct and transformative benefits of digitalizing public procurement are highly dependent on scale-

driven effects from compatible and interconnected platforms. Given that e-procurement’s   largest   financial   gains  
might be associated with decreasing internal administrative costs, scholars have suggested the need for multi-
organizational implementation in order to maximize possible benefits [12].   

 
 The role of the procurement professional has evolved from a transactional to a more strategic role that can 
directly impact the bottom line of any organization. As an end-to-end business solution, e-procurement requires a 
multi-functional team with members who can [15]:  

� Understand public procurement policies and practices 
� Benchmark and re-engineer business processes 
� Build and maintain relationships with suppliers, buyers and other stakeholders 
� Understand the business requirements and the technical capabilities 
� Coordinate change management 
� Develop training programs. 

Today’s  purchasing  organizations have the challenge of attracting and retaining staff with the necessary 
skills. Ongoing professional development for procurement personnel is also lacking. Developing and implementing 
an e-procurement system can be difficult and complex. An effective and efficient system incorporates appropriate 
tools and procedures that support technical, business and work practice requirements. It also integrates with buyer 
agency systems (like FMIS / ERP) and supplier systems. This integration will ensure all participants have access to 
the data required to complete the transaction. The diverse technical requirements of different agencies were 
underestimated, and technical delays eroded the value proposition to those buyers. The technology used in public e-
procurement systems needs to be aligned with industry standards. This can be difficult with the lack of agreed 



standards in the industry. The lack of standards and evolving classification systems around catalogues, suppliers 
and cost codes created difficulties in achieving interoperability across and within government [15]. 
 

 The interoperability of systems and standards is an ongoing challenge facing all e-procurement systems. 
Managing this integration is difficult without technical standards, specifically in the area of data format. It is 
important to involve all appropriate stakeholders including public agencies, the software industry, private 
companies as well as national and international institutions. 
 

In addition to inter-agency cooperation, cooperation between government agencies and technology service 
providers is crucial when implementing systems. Collaboration between buyers, suppliers and support staff is 
equally important, and users should be approached in a coordinated manner to understand how they may shape the 
system for their own purposes. E-procurement is also a strategic decision, and therefore, a good business design is 
vital.   Succinctly, e-procurement is not a technical solution, but an end-to-end business solution. Other factors for 
success include: •  effective procurement policy and practice •  strategies that enable buyers and suppliers to adopt 
and use the e-procurement system •   effective communication program that communicates the value of e-
procurement to all stakeholders •   well-devised change management program to integrate these diverse parts. 
Overall, there are many opportunities for advancement within public procurement [15].   
 
   Information and communication technologies do not generate efficiency by themselves. To be successful, 
several organizational strengths (education and expertise, discipline, process effectiveness, technical infrastructure) 
must complement them. The adoption and continued use of e-procurement needs to be proactively managed, 
communicated and fostered. Change management needs to anticipate and manage the psychological, cultural and 
technological resistance   [18]. 
      
3.4 Process Adaption in e-procurement for success 

E-procurement BPR necessitates several modifications in the day to day functions of procurement and 
need to overcome the resistance to change exerted by different stakeholders to switch over. Unless these new 
processes are adapted quickly, there is not much scope in getting the fruitful benefits of e-procurement. 

Supply managers and other internal stakeholders drive user adoption and system compliance through 
significant change management efforts and ongoing education of end users. At some leading enterprises, supply 
executives become highly active internal marketers of e-procurement systems.  Suppliers are involved early in e-
procurement initiatives and play an active role in process refinement and change management efforts. • Suppliers 
are enabled for e-procurement technology using a combination of supplier enablement approaches. Supplier 
enablement has held back widespread use of e-procurement technology for years, but leading enterprises have 
overcome the supplier enablement challenge.  

 
Aberdeen’s group while analyzing the best practices in e-procurement identified that the keys to success of 

e-procurement include the following [19]. 
¾ Early  process  reengineering.  Best  performing  enterprises  examined  and  “fixed”  business  processes  before  

applying automated solutions. Slapping an e-procurement solution on an inefficient process will not fix 
that process. 

¾ Strong focus on user adoption. End users will resist change, especially a change that may remove some of 
their  buying  power  and  prevent  them  from  doing  business  with  their  “pet”  suppliers (which usually are not 
best-performing or lowest-price suppliers). 

¾ Involvement of all affected stakeholders in system implementation. Getting input from all internal groups 
and all affected suppliers typically speeds system acceptance and minimizes implementation problems. 

¾ Examine  and  “fix”  existing  business  processes  before  automating  them.  Ensure  that  process  development  
efforts are accepted by all stakeholders. Selection and deployment of technol Best Practices in E-
Procurement 

¾ System implementation can be accelerated dramatically if a company conducts an objective and critical 
evaluation of existing business processes, and reengineers processes appropriately before the system is 
extended to end users. This approach also reduces the need for customizing solutions and lowers total cost 
of ownership (TCO). 

 

 



4. BPR process mapping of Procurement As is process with to be process 

 The procurement function in IR passes through different processes from creation of a demand for an item 
to consuming the same after procurement by the end user. In order to understand for re-engineering it is necessary 
to map the ‘as-is’ processes. The following table reflects the sequence of processes by each stakeholder of 
procurement. 

          Manual Processes Sequence of IR PP function from the year 1965                         Table 1 

Sl. 
No. 

Activity for the PP Activity agency Purpose of the Activity 

1 Demand forecast 
Advance intimation    

Mainframe 
computer centre 

To fill the information gaps and correct errors in the data, this 
print out is sent to the warehouse two months before an item 
is due for review for procurement 

2 Updation of advance 
intimation  & return 

Warehouse 
Manager 

Advance intimation corrected manually is returned back one 
month in advance to mainframe and information is updated in 
computer. 

3 Generation of 
Demand Forecast 

Mainframe 
computer centre 

To assess the quantity requirement for the next 18 to 24 
months  based on the future forecast, current stock and 
quantities due in pending PO(s)  

4 Collection of the 
Forecast and 
updation 

Warehouse 
Manager 

Again updation takes place based on the latest developments, 
material budget projection for next year, trend of demand 
fluctuations, physical stock etc. 

5 Submission of 
forecast to PP office 

Warehouse 
manager 

Consolidation of all user points demands for initiating 
procurement action by PP office 

6 Demand Finalization 
and Budget provision 

PP office The total estimated demand for the item is sent to the Finance 
Manager, who vet the quantity that is authorized to be 
procured by the PP office 

7 Sanctioned quantity 
advice to users  

PP office Communication of the quantity decided to be procured for 
objection or review if any. 

8 Initiation and 
processing of 
Procurement actions 

PP office Deciding the vendor panel for sourcing, description/ 
specification change, formulation of bid documents, deciding 
the mode of tender either public bidding or limited  tender 
notice advertisement, sending tender enquiries to the vendors 
by post  and opening the tender on specified date 

9 Tender Finalization PP office in 
collaboration with 
user   branch 

Commercial and technical evaluation of bids, quantity 
reviews, tender committees deliberations, acceptance of bids, 
placement of PO after budget clearance & negotiations if any 

10 Post contract 
management  

PP office in 
collaboration with 
warehouse 
manager 

Supply monitoring before the PO fixed delivery dates, 
reminding vendors, clarifications, delivery extensions, PO 
modifications, material stage inspection with vendors, 
logistics etc. 

11 Monthly transaction  
data updation 

Mainframe 
computer 

After release of the PO manually, copies sent to mainframe 
and fed in the computer. Similarly each transaction document 
copy at warehouse sent to mainframe for feeding & updating 
the same in the repository which becomes archives of the 
item for next year review and the cycle is repeated. 

 

Apart from the monthly updates are fed manually in the Mainframe electronic data processing centre by 
collecting the various papers and documents generated at PP office and warehouse, the data centre also runs 
specified accounting programs every month and generates various management statements, reports, outputs etc so 
that the status till the previous month is known to all the stakeholders. All information available in the PP office and 
elsewhere will be based on previous month’s  updated  data  in  the  mainframe  computer 

4.1 BPR executed in the to be process 

In the procurement process cycle that was in place earlier since five decades, in the ‘to be process’ that 
warranted in the e-procurement environment in each stage is discussed in the following sections and tables. 

         

 

 



             Demand Forecast Planning                                                                                                  Table 2 

Process Executed by Re-Engineered Process Executed by 
Fixing of Estimate due 
date distribution 

 PP office Necessity based daily items picking 
for review from databases. 

Automatically by 
Computer system 

Advance intimation  EDP Centre Obliterated  Obliterated 
Review and validate 
pending estimates and 
contracts 

Warehouse 
Manager 

Done only for the items picked 
above and flashed in the dashboard 
of the warehouse manager computer 

Warehouse 
Manager 

Updation in EDP EDP Centre Obliterated Obliterated 
Generation of demand EDP Centre Generated based on priorities  Computer System 

   

To avoid back and forth paper and information flows and updations as shown in the old system mapping 
table 2, instead of printing the hard copies of the advance intimation in the mainframe/server for the batch of items 
due for procurement after two months, a soft copy of the data is accessible through customized menu driven 
program for user point to take a print out (if required) and update the   discrepancies if any noticed online on real 
time basis. The mainframe computer is isolated from the PP networks except running the monthly programs and 
generation of management reports for progress monitoring and records. 

 Elimination of hardcopy print outs in the mainframe/central server, sending it to the satellite user points 
spread across the national networks, manual updating by the users, re-submission back to the server, manual 
feeding and its errors etc address the problems of back and forth paper flow, human errors, delays etc cutting the 
time required arriving the forecast from three months to 15 days. 

                  Demand Forecast generation                                                                                   Table 3 

Process Executed by Re-Engineered Process Executed by 
  Estimation of 
Quantity by Depot 

Warehouse 
Manager 

System formulas for each type of item 
decides the quantities for review 

Computer 
System 

Consumption trend 
analysis 

Warehouse 
Manager 

System scientifically calculates based 
on weightages, safety stock required 

Computer 
System 

Budget Matching Warehouse 
Manager 

Balancing more fund for extra 
demands by cutting lesser demands 

Computer 
System 

Calculate quantity 
required for the year 

Warehouse 
Manager 

Arrived based on ABC category, lead-
time, safety levels, risks 

Computer 
System 

Forwarding the 
demand for vetting 

Warehouse 
Manager 

Send online – information exchange Computer 
System 

Finance vetting of 
demand 

Finance Manager Online verification and vetting 
clearance and returning back 

Finance 
Manager 

Transmit vetted 
demand to procure 

Warehouse 
Manager 

Submitted online through digital 
signing 

Warehouse 
manager 

  

The demand forecast generation processes are exhibited in table 3. The finalized forecast in the server is 
placed   online   for   viewing   by   the   user’s   warehouse   managers,   who   consults,   checks   the   budgets,   reconciles   the  
planned demand for the ensuing year in consultation with the end users of the item, fills any gaps or corrects errors 
that may be found in the recoupment proposals generated.  The controlling officer(of several end user and sub-
users) who decides the total requirements required for the  ensuing period  are also provided with all the details of 
consumption of their users, so that a comparison is made for the quantity projected during the earlier procurement 
cycle and actual consumption of the item. After analyzing the reason it is also possible to revise the requirement for 
next cycle with necessary justification for the revised budget demand from the Finance manager. In the earlier 
manual system this was not possible and it warranted getting cumbersome process details down the line to analyze 
the realistic demand of each item that led to delays, process duplications, voluminous paper work etc. 

The updated recoupment forecast is sent thereafter online to the Finance manager in case it exceeds certain 
value threshold limits in terms of value of procurement, quantity to be procured etc for exercising budget control. 
Small value items below the threshold value are directly sent to the PP officer for procurement. After finance 
vetting of the proposed demand for procurement with modification if any the warehouse manager complies with the 
observation of the Finance manager and forwards it online to the Procurement manager. 

      

 



                    Planning in PP office                                                                                      Table 4 

Process Executed by Re-Engineered Process Executed by 
Registration of demand PP office 

staff 
System automatically registers 
based on valid vetted demand 
received 

Computer 
System 

Checking demand matching 
budgets 

PP Manager System matches and flashes 
message about shortfall or excess 

Computer 
System 

Consolidation of all  
warehouse demands 

PP office 
staff 

Automatically done by the system Computer 
System 

Providing Quantity for each 
warehouse  

PP Manager Computer suggests to PP manager 
based on data and calculations 

PP Manager 

Vetting of Procurable 
Quantity 

Finance 
Manager 

Send online and cleared online for 
further procurement action 

Finance 
Manager 

Communicate procurement 
Quantity 

PP Manager Computer sends message to users 
only when demanded quantity 
vary 

Computer 
System 

 

. The procurement planning in the PP office is depicted in Table 4. Instead of manual calculations to arrive the 
demanded quantity for procurement, the Decision Supporting Software systems in the computer automatically 
calculates based on the previous trend of consumption, lead-time involved in procurement based on previous history 
of lead times involved in contract finalization, risks such as supply failure, stock out situations, safety/buffer stocks 
required for each nature of the item. For this ABC categorization based on annual usage value, 
safety/vital/essential/desirable items etc. This entire process eliminates paper work duplication, enhances the 
visibility and traceability of each case showing pending status and its monitoring. In comparisons to the manual old 
process taking two month time this work gets completed within a fortnight cutting across delays. 

 The procurement office is divided into different functional sections to deal with different items, such as 
Electrical, Mechanical, consumables etc, and the demand sheet from the Depot (warehouse) is received in the 
relevant procurement section. For easy identification each item carries an eight digit Priced Ledger Number 
(P.L.Number). The procurement section demand clerk connects with the already available PP office demand copy 
and makes out a file and feed the same in the computer, which assigns a demand number for the requirement. The 
demand number is noted on the sheet. A position slip of the item is also generated in the computer which reflects 
the developments happened for the item after generation of the demands to that date. The position slip also contains 
procurement history of the item. 

Demand quantity Calculation: - Linking the information provided by the Depot and the status of pending dues 
and its latest developments for the item the quantity to be procured is arrived upto to the end of the contract period. 
Based on the value of the requirement the Demand clerk through the office superintendent of the section submits to 
the concerned procurement manager. The demand quantity is approved by different authorities based on the 
delegated values. 

Description/Specifications Updates: - The demand clerk handover the file with the approved demand to the 
tender clerk for initiating the tender process. Before tender, whether any revision of the description is verified with 
the consumer after the depot submitted demand and the required number of Drawing and specification copies are 
mobilized for the tendering 

  Priority processes                                                                                            Table 5 

 Status of items at the 
start of day in the PP 
Office 

For   
stock out 
items 
Priority # 

For<1month 
stock items 
Priority # 

For<3months 
stock items 
Priority # 

Action 

Items without any  PO 
dues at all  

1 5 9 Generate adhoc demand and 
make emergency purchase  

With uncovered dues i.e. 
no PO available but tender 
under finalisation 

2 6 10 Expedite contract Finalisation 
for early PO release 

Live PO with valid 
delivery period exists 

3 7 11 Review & take alternate 
action on the defaulted 
contract 

PO with Valid delivery 
period available 

4 8 12 Contact vendor for supply 
status and take action in case 
of delay in supply 



 

The normal course of action by procurement office in line with the old system will be to consolidate all 
user demand and clubbing to arrive the quantity to be procured for that item for the next year. As this is item 
specific, fixed period review every year, irrespective of whether stock available or otherwise, a review is conducted 
by  taking  print  outs,  which  wastes  time  and  resources.  This  methodology  doesn’t  facilitate  to  take  cognizance  of  the  
other items which may require review due to precarious stock situation as result of fluctuating demands, rejections, 
and trade failure against the last PO etc. With a view to overcome this problem and to place the PP functions on 
priority basis the following Table 5 process priority is assigned for the day to day functions of PP office. 

By adoption of the above process of monthly review is obliterated and instead the above priority wise 
processes are in the daily schedule work of the PP office and ware house manager. Since identifying the above 
priorities manually is a tedious process due to dynamic material inflow and outflows at the user points, the ICT 
tools in the MMIS software brings the above priority work schedules to the PP manager on daily basis. As the very 
purpose of the procurement manager is to support the agency operation by ensuring availability of materials, the 
above become first priority on every day to address the stock out situation problems. After focusing attention and 
taking necessary action for the above the PP manager can take up the other regular work. The priority also signals 
the corrective/remedial actions to be taken   at the user points. This also reflect prospect of regular availability of 
materials for operation, maintenance and production in the ensuing days facilitating the PP office top management 
to initiate alternate emergent action to improve the material availability wherever warranted. 

4.2 Re-engineered Re-order points 

Once a demand hits the PP office server online, on real time basis the system activates the review not only 
for the items for which demand has been received for the day, but also for the demand that has to be procured when 
quantity reaches below re-order level. In the conventional supply chain the re-order points are arrived when the 
stock reaches below certain level. This is based on lead time assumptions for each item. But in a public procurement 
process wherein creation of competition is the watch word by ensuring public procurement ethics, the lead time 
changes from time to time, item to item due several market conditions such as the present supplier offering better 
delivery than previous vendor,  production capacity of the vendor base, economic batch quantities, change in 
technology, readiness to pay higher rates for earlier delivery, supplier readiness to adjust their production schedules 
according to the purchase demand etc. So it is required to calculate the lead-time scientifically in cognizance of 
dynamic market conditions over a period. For this though the PP manager cannot evaluate the future market 
dynamics of the item, it is possible to make logical conclusions from the past lead time data over a period of about 
five years. 

For approximate calculation of the lead-time requirement of the item in the next procurement cycle the 
following factors can help. After consumption of the item at the user points across the network that are captured 
online, the change in stock to a lower level triggers the system to run and filter the item that has reached the re-order 
point. The re-order point is through analysis of data from several databases which may be cumbersome process if 
done manually.  Hence it was not possible during the manual process regimes. Those factors are listed below. 

a) In the last five procurement cycles, what was the average time take to cover the demand with a PO 
b) The average delivery materialization time taken in the last five PO i.e. time taken from release of PO to 

receipt and acceptance of the item in the warehouse. 
c) The average time period of total period of delivery time extension given for last five years POs for arriving 

safety stock i.e say for instance in the last five years POs a total delivery period of extension of 15 months 
was given in five PO, then the safety stock required is 3month stock (15/5 months). This time includes 
from the date of PO to the PO cancellation date also in case a vendor fails to supply that led to cancellation 
of contract. 

d) The overall vendor rating performance average of all the vendors who have supplied that item in the last 5 
years to arrive the uncertainty risk factor of the vendors for the item. The IR adopts separate formulae for 
calculating vendor performance evaluation ratings that include delivery, quality and service rating of the 
vendor for each successful contract or defaulting. This address the difficulties in getting the item based on 
the quality of vendor base for the item and the risks involved in the contract failure. 

If the stock available in the warehouse and live dues (through which supply may materialize) quantity reaches 
re-order level taking into the above factors the system signals to take next procurement cycle action on emergent 
basis i.e 

  The Quantity required for the total of Periods = [(a+b+c)/d] x (Monthly quantity required]  



 If the available balance (Stock + live PO quantity) is less than this total quantity the system triggers an alert to 
initiate procurement action for next period. 

The PP office once completes the actions for that item in that day the next item are taken. The receipt of the 
fresh quantity in warehouse and consumption by user makes the system dynamic and real-time and priorities for 
each day is prompted for each procurement manager once logs on the system on first time of day. The prompts PP 
manager specific in the system is based on procurement value powers delegated to different procurement managers 
in hierarchy and also based on the group of items meant for each procurement manager. The processes involved in 
deciding the sources to whom bid solicitation is to be resorted to is in Table 6. 

             Effective sourcing methodology in Procurement       Table 6 

Manual Process Executed by Re-Engineered Process Executed by 
Deciding tender mode PP Manager Based on value & exigencies decided Computer 

System 
Floating restricted bid 
invitations 

PP Office e-tendering authorizing access only to 
decided panel of bidders 

Computer 
System 

Deciding the bidders panel 
for bidding 

PP Manager System brings all successful suppliers & 
registered sources along with their 
credentials/performance 

Computer 
system 

Issuing printed bid 
bulletins to sources 

PP office E-bid bulletins are placed on weekly 
basis to access by registered vendors 

Computer 
System 

Open bid invitation draft 
preparation 

PP office System gathers all information and 
makes draft bid invitation 

Computer 
system 

Collect files of past 
procurement history 

PP office All relevant information is flashed and 
accessible in the system itself 

Computer 
System 

Call bid attention to 
prospective bidders 

PP Officer Automatically system collects from the 
past contract/bid databases for email 

Computer 
System 

Collect sufficient drawing 
copies 

PP office Request send online to user Branch and 
softcopy uploaded for bidders 

User Branch 

Finalise  description and  
item specification  

User Branch Online updation by users all the latest 
specifications of the item 

User Branch 

Bid invitation approval PP Manager Through Digital signature online 
approvals by PP manager 

PP Manager 

Draft Tender Approval PP Manager System generated draft is verified and 
approved by the PP Manager 

PP Manager 

Deciding Delivery 
Schedules 

PP Office System fixed delivery schedules based 
on leadtime and stock etc 

Computer 
System 

Inclusion of special 
conditions of contract 

PP Manager Picks from the past conditions and 
suggest to the PP Manager  

Computer 
system 

Preparing bidding 
Enquiries 

PP office Generated by system duly suggesting 
prospective vendors for bidding 

Computer 
System 

Typing the enquires and 
bid open date fix 

PP office System generates and suggests bid 
opening date from the calendar 

Computer 
system 

Posting/mailing bid 
invitations to vendors 

PP office Uploaded in the e-procurement site for 
access to the respective vendor 

Computer 
system 

Draft bidding documents 
approval 

PP Office Generated online and approved by PP 
Manager online 

PP Manager 

Preparation of Notice 
inviting bidding 

PP office Generated automatically by computer 
with information available 

Computer 
System 

Sending bid notice for 
publication 

PP office Send online through mail to Public 
relation Branch 

Computer 
system 

Bid notice publication in 
news paper 

Public 
relation unit 

Send to publication online to the 
respective publishers 

Public 
Relations 

Checking bid notice 
correctness 

PP office Bid notice send by publishes and 
checked online for corrigendum 

PP office 

Collecting publication for 
reference 

PP Office Forwarded by mail by publishers and 
kept as soft copy for future 

PP office 

Clarifying queries and 
protests of bidding 

PP Manager Received online to PP managers and 
clarified online 

PP Manager 

 

The mode of tender is decided on the basis of total value of the item to be procured either to resort to open 
public advertised tendering of to issue tender to the limited prospective sources. However in case if the item has to 
be procured from a sole single source only or the stock situation warrant for emergent tendering in a faster way than 



the normal, the same is decided accordingly. Once the quantity to be procured is finalized, on seeking the MMIS 
system to generate a tender solicitation proposal it furnishes the following information for the item 

(i) List of all successful sources that supplied the item in the past with vendor performance rating >40% 
(ii) Past sources whose vendor rating is less than 40% for the item 
(iii) Other than the (i) & (ii) above, the other approved/registered sources with Railway for the item, but 

not supplied the item in the past, wherein their overall vendor ratings based on all other items supplied 
to Railway is >40%. ( 40% is the minimum qualifying performance rating for supplier that entitles to 
consider their bids) 

(iv) Delivery requirements for the item based on available stock and live PO, say for instance a stock of 3 
months quantity (excluding safety stock) is available in March 14, then the first installment of 3 moths 
quantity   should  be  deliverable   in   the  next  contract  during   the  month  of   June   ’14,   so   that  before   the  
item is exhausted, fresh quantity is sought for. 

(v) If the item is out of stock  or the lead-time is such that before the next supply is expected the available 
quantity  may gets exhausted, out of the total quantity of demand three months quantity can be 
procured through emergency purchase through limited tender or sole sourcing from the ready stock 
sources which is also prompted in the system. 

In case of limited tenders, all sources in (i) above is included and the sources (ii) & (iii) is decided by 
procurement manager in a discretionary manner depending upon the nature of the item, value of procurement, 
sources capacity cum capability, number of sources in (i) that can be suffice to create competition, delivery 
requirements etc. Thereby MMIS system assists the PP manager in identifying the effective sources and 
decides the speed at which the item could be made available to avoid stock out situation. Once the sources and 
bidding mode is decided, the bidding process is managed as per Table 7. 

    Bidding Process Management                                                         Table 7 

Process Executed 
by 

Re-Engineered Process Executed 
by 

Preparation of copies of bid 
documents 

PP Office Soft copy uploaded in e-portal for 
downloading by the bidders 

PP Office 

Receive bid documents sale 
requests 

PP office Obliterated as uploaded already in e-
procurement portal 

Obliterated 

Receiving payment cost of 
bid documents 

PP office Bidders pays online while 
downloading through gateways 

e-portal 

Selling bid documents and 
sending to bidders 

PP Office Obliterated as handled online e-portal 

Issuing corrigendum& 
addendum to notice 

PP office Reviewed based on queries and 
posted in e-portal when required 

e-portal 

Advising corrections to bid 
notice 

PP office Obliterated as posted online e-portal 

Receiving bids from the 
bidders 

PP office Obliterated as received online e-portal 

Record keeping of the bids 
received 

PP office Obliterated as the system maintains e-portal 

 

4. 3 Automated tender solicitation 

In case of Limited tender invitation, once the sources are decided, when the procurement manager approves the 
tender online, the tender solicitation is shifted in the electronic procurement portal (IREPS) with specified due date 
fixing. After this a draft tender schedule is displayed on the screen for the benefit of the Procurement manager to 
exercise final check of all parameters of the tender. Once this is approved the page link is sent to email of the 
respective sources in the tender invitation panel. The supplier can log on the IREPS through his assigned password 
and digital signatures and can submit their offer electronically on line. Apart from email to the vendors, SMS alerts 
with key information of the tender are also sent to the mobile phone numbers registered for the firm through system. 
For this IREPS provides any vendor to get it registered for receiving such alerts and tenders online. 

4.4 Innovated Bulletin tendering system 

The vendors who intend to supply to Indian Railways are inducted as Registered Suppliers of the Railway 
for a batch of items for which they have the credentials along with capacity cum capability to supply. In the earlier 
manual system a monthly bulletin booklet of tenders were generated and sent to these registered suppliers. This 



system of collecting subscription charges from the vendors, printing of bulletin books, sending them by post every 
month is in vogue for 50 years.  

  In the present system, the printing and sending bulletin to registered suppliers is modified by posting the 
e-Bulletin online in the IREPS portal, which can be accessed by the registered suppliers through their log in pass 
words. Besides this, the suppliers need not search for the items they are registered, as for the items they are dealing 
is separated and an email is generated with SMS alerts also and sent to them for participating in the bulletin tenders. 
This ICT tool besides eliminating the paper work and manual activities in sending the books to the vendors, has also 
reduced   the   lead   time   of   each   item’   procurement.   While   in   the   manual   system   as   all   the   activities required 
considerable time from the date of publication of the tender enquiry, atleast 90 days time was fixed for due date, 
which is now reduced to 30 days as the publication of tender is quicker by simply uploading the bulletin of tender in 
the portal. 

4.5 Open Advertised solicitation 

In case of open advertised tender, the approved tender is automatically uploaded in the IREPS website with 
a Notice Inviting Tender (NIT) to be sent by email to the respective media for publication in the newspaper/journals 
etc which is compulsory in the public procurement to ensure transparency. In case of open tender, email and SMS 
alerts are also generated automatically to the vendors to the prospective vendors identified by the system.Once a 
procurement process is initiated, alerts also sent to the end users so that last minute modifications of quantity , 
description/specification etc if any is done online which be taken care before tender release or after tender released 
posting as addendum to the original tender solicitation. 

                                  Bid Opening                    Table 8 

Process Executed by Re-Engineered Process Executed by 
Nominating Tender 
opening officers 

PP Authority Nominated and authorized by the 
e-portal administrator 

PP Authority 

Seeking bid opening 
official Finance branch  

PP Authority Alerts send from the e-portal e-portal 

Collect the bid files before 
opening 

PP office Obliterated as all documents is 
available online 

E-portal 

Sealing of tender box at 
bidding close time 

PP office Obliterated as system locks 
automatically 

 e-portal 

Receiving bids from the 
bidder by post 

PP office Obliterated as system handles 
online 

E-portal 

Receiving late bids by 
post 

PP office Obliterated as system do not allow e-portal 

Sealing of tender box PP office Obliterated as closed automatically e-portal 
Tender box opening PP Manager Opened through digital signatures PP Manager 
Sorting of bids  PP office Obliterated as system picks auto d-portal 
Participation of bidders in 
bid opening 

Bidders Access online by bidders after the 
bid opened in PP office  

e-portal 

Bids opening, 
documenting  

PP office Obliterated as handled by e-portal e-portal 

Signing and reading of 
bids to bidders 

PP office Obliterated as bidders view online e-portal 

Serially numbering the 
bids 

PP office Bid id numbers are generated by 
system in e-portal 

e-portal 

Documenting the total 
bids and tallying daily 

PP office Obliterated. Generated by system e-portal 

Filing bids in the 
procurement files 

PP office Only commercial tabulation is 
generated and signed 

PP office 

Calculating tender value 
and authority 

PP office Obliterated System gives the 
authority to be dealt 

E-portal 

Send bids to PP Authority PP office Bids are send to the relevant 
authority by system automatically 

e-portal 
 

Accountal of Bid security 
and cost 

PP office Through payment gate-ways in the 
e-portal 

e-portal 

 

4.6 Online Protest and Clarification 

 After floating the tender solicitations online, in case of any clarification is required by the firms, the 
queries are lodged online by firm in the tender solicitation portal which in turn gets delivered to the respective 



contract manager. The contract officer gives the clarification at once, which is also available to all the prospective 
sources for tender. In case of delays contract officer also considers a brief postponing of the tender due date in order 
or give reasonable time to the suppliers to quote or revise their offer after the postponement of tender due date.  The 
process of bid opening is in Table 8On the tender opening date and time the nominated person though his digital 
signature key and encryption certificate key opens the tender. Once the tender is opened the entire offer details are 
delivered to the respective PP manager online. Simultaneously the comparative tabulation statement of the tender is 
emailed to all the sources who have participated in the tender, so that they are apprised in a transparent manner 
about their inter-se commercial competitive position in the tender. The next stage is evaluation of bids to consider 
contract award. The processes are mapped in Table 9. 

            Bid Evaluation process through ICT                                                                   Table 9 

Process Executed by Re-Engineered Process Executed by 
Receiving Tender file by PP 
Authority 

PP Authority Received in inbox of PP 
authority system 
dashboard 

e-portal 

Checking all offers for 
correctness 

PP Authority Obliterated as system 
verified and generated 

e-portal 

Preparation of Tabulation 
statement 

PP office Obliterated as system 
generates 

e-portal 

Tabulation verification by PP 
Authority 

PP Authority Obliterated  e-portal 

Sending to finance and vetting 
by finance 

PP office Obliterated e-portal 

Finance observation compliance PP Authority Obliterated e-portal 
Referring to technical evaluation PP Authority Referred online e-portal 
Receiving technical evaluation PP authority Received online e-portal 
Circulating tender file to 
committee members 

PP Authority Through messages and 
mails 

PP Authority 

Preparing evaluation brief for 
discussion 

PP Authority Computer generated and 
edited 

e-portal 

Fixing of tender committee 
meeting date 

PP Authority Through mutual 
acceptance through 
messages and mails 

PP Authority 

Finalization of tender committee 
minutes 

Tender 
Committee 

Through online in the 
system 

Tender 
Committee 

Signing of tender committee 
minutes 

Tender 
Committee 

Signed by members 
digitally 

Tender 
committee 

  

The contracting officer once opens the delivered bids for that day it displays the entire history of the item 
with details such as 

a) Comparative competitive inter-se tabulation of the offers 
b) Deviations/counter offers given by the sources 
c) History of the item, where it is used, who are the end users, where& when required, last purchase details, 

previous suppliers for the item with their performance, previous year consumption trends, pending orders 
for the item, change in market of its raw material inputs etc 

On scrutiny of all the above information which are retrieved and displayed from different databases of the 
server, the procurement manager evaluates and decides after ascertaining/satisfying the rate reasonability of the 
source on which the contract has to be awarded. On finalization and clicking the accept tab the entire draft PO is 
displayed on the screen to the manager to peruse the entire terms and conditions, to carry out correction if any 
warranted by the contract manager after which signs the PO digitally through their digital signature.  

Once the PO is signed the soft copy of letter of acceptance (LOA) is sent and a draft PO is sent online to the 
Finance Manager to vet the PO (in case purchase value exceeds the threshold value) for budgetary provisions and 
Finance branch sends back the vetted PO to the contract officer, who on authorization from the finance manager 
releases the PO. The released PO is automatically sent online to the supplier. Hard copies are also taken and sent to 
the respective stakeholder of the PO for record and meet statutory compliances. In addition to this, SMS alerts are 
also sent to the supplier. 

 



4.7. Process in the Open tender solicitations 

After opening of the tender, the bids are delivered to the respective contract manager online. In open 
tenders instead a contract officer decides the tender, a committee comprising a technical engineer from the user 
branch, finance manager along with the contract officer has to meet, deliberate and submits the recommendation to 
the tender accepting authority. For this the online information exchange is facilitated online to speed up early 
finalization of the committee recommendations. The contract award finalization process in Table 10.  

Before the committee meets, a technical evaluation of the offers has to be done by the technical member of 
the tender committee. The Material Manager who is also the convener of the tender committee first sends the bids 
received by him after opening the tender to the technical member of the committee online. The technical member 
furnishes the technical recommendation and the points he finds it relevant to be discussed during the meeting and 
sends it to the Finance member of the tender committee. The finance officer also peruses the tender after which on a 
nominated day the committee meets and decides the rationale for recommendation and makes the recommendation 
in the custom screen. Thereafter the tender committee recommendation minutes are signed digitally by the 
committee members and sent to the tender accepting authority online electronically. The tender accepting authority 
peruses the committee recommendations and gives his orders regarding acceptance/rejection/modification of the 
committee recommendation and sends it back to the material manager. For the tender accepting authority also all 
the relevant details as available in the limited tender for finalization will be available online. 

             Contract Award Finalization                                                     Table 10 

Process Executed by Re-Engineered Process Executed by 
Submit   committee minutes PP Authority Send online through alert mails PP Authority 
Acceptance order of Contract 
Authority 

Contracting 
Authority 

Gives acceptance orders online signs 
digitally and return  it back 

Contracting 
Authority 

Issuing Letter of Acceptance 
(LOA) 

PP Authority Send online through mail and SMS 
alerts to the successful bidder 

PP Authority 

Receiving bid security from 
the contractor 

PP Authority Online mail and payment through 
electronic fund transfers 

e-portal 

Preparation of Draft 
purchase order 

PP Authority Generated by the e-portal system and 
send to Finance branch 

e-portal 

Checking and signing of 
draft Purchase orde 

PP Authority Checked online and forwarded to 
Finance branch 

PP Authority 

Vetting and booking funds 
liability 

Finance 
Branch 

Online vetting and automatic funds 
booking on the budget allocation 

Finance 
Branch 

Receiving bid security remit PP office Obliterated as e-portal handles online e-portal 
Receiving vetted PO PP Authority Received online to PP Authority e-portal 
Assigning purchase order 
number 

PP office System generated Purchase order 
number 

e-portal 

Signing of PO  PP Authority Signed digitally by PP Authority PP Authority 
Distributing the contract by 
post to all 

PP office Done by the system through mails and 
SMS alerts 

e-portal 
 

Posting of contract PP office Obliterated as being sent by mail e-portal 
Returning bid security to 
unsuccessful bidders 

PP Office Approved online and payment 
authorizes for EFT 

PP authority 

 

On getting acceptance order of the tender accepting authority (TAA), the material manager, makes a draft 
PO and sends a Letter of acceptance to the accepted vendor. Simultaneously the draft PO is send to Finance 
manager for vetting and budget provision and returned back to the material manager. The material manager signs 
the PO digitally and sent to the supplies as like in limited tender process. 

4.8  Post Contract Management 

 For  contract  management,  a  separate  module  is  functioning  in  the  computer  system.  The  ‘as  is  process  and  
the reengineered process is Table 11. 

Once the PO is released, at regular intervals the contract management is to monitored with requisite actions so 
that the status of contract is visible and supply status is traceable 

a) Once the supplier gets the PO and accepts the PO online it becomes a live binding contract. 
b) The supplier is given access to post  information about the dispatch/supply details online 



c) Where such of supply details are not posted by the suppliers before 15 days of the delivery due date due 
email and sms alerts are sent to the supplier and the warehouse manager to update the supply status of the 
item online. 

d) In case of no delivery status on expiry of due delivery date, the penal conditions of contract is invoked by 
the contracting officer and a notice is served to the defaulting firm to explain as otherwise resorting to 
procure the item elsewhere at the defaulter risk and cost. 

e) In case on delivery failure the contract is cancelled and cancellation advice sent to the defaulter online and 
alternate procurement action is resorted to the item as per terms of the contract. 

f) In case the firm seeks for delivery period extension, the firm registers and asks the same online with 
contracting officers. The contracting officer if considers the request may give extensions online. 

g) The firm as well as the contracting officer can exchange letters and clarification about the contract online. 

Process Executed by Re-Engineered Process Executed by 
Receipt of contract copy 
by warehouse 

Warehouse Online digitally signed PO is printed for record Warehouse and   
E-portal 

Verifying contract with 
demand sent 

Warehouse Checked online for further action if any Warehouse and   
E-portal 

Referring to PP office Warehouse Through mails and SMS alerts in the e-portal Warehouse   
Review and follow up 
with the contractor 

Warehouse Mails and SMS are sent to the Contractor Warehouse and   
E-portal 

Contract modification 
request from supplier 

Contractor Through online requests and complaints 
handing page in e-portal 

Contractor and  
E-portal 

Issue of contract 
modification 

PP Authority Issued online and mails/SMS alerts are sent to 
all stakeholder. 

PP Authority and e-
portal 

Receiving Road permit 
request from vendor 

Warehouse 
manager 

Through mails, generated online and sent by 
mail 

Warehouse 
manager 

Supplier call for material 
inspections 

Contractor Online with the Inspecting Authority web 
portal 

Contractor 

Issue of inspection 
certificate after tests 

Inspecting 
Authority 

Updated in their portal and inspection 
certificates sent to all 

Inspecting 
Authority 

When the contractor supplies the item to consignee, the item is received in the warehouse, where it is verified for its 
quantity and quality and accounted in the books of warehouse. The processes is in Table 12 

Supplies Receipt and Acceptance              Table 12 

Process Executed by Re-Engineered Process Executed by 
Despatch of stores by 
contractor 

Contractor Physical activity by the supplier Contractor 

Sending of dispatch 
documents  

Contractor Negotiable documents sent physically 
and posted in mail 

Contractor and  
E-portal 

Receiving dispatch 
documents 

Warehouse Scanned copies received online e-portal 

Receiving supplies, 
checking for quality 
and quantity  

Warehouse Physical activity done as is Warehouse 

Certifying documents 
for payment 

Warehouse Entered in the portal and invoices are 
certified for payment  

Warehouse and  
e-portal 

Acceptance and 
accountal by 
consignee 

Warehouse Manager Acceptance entered and accountal 
online 

Warehouse  and  
e-portal 

Submission of 
payment documents 

Contractor Submits physically and sends online Contractor 

Receiving bills by 
Accounts branch 

Finance manager Received both physically and online 
submissions 

Finance Manager 

Bills scrutiny and 
verification 

Finance Manager Carried out online Finance Manager 
and e-portal 

Passing of bills Finance Manager Carried out online Finance Manager 
and e-portal 

Preparation of 
Bankers Cheques 

Finance Manager Obliterated e-portal 

Sending Cheques to 
contractor 

Finance Branch Obliterated e-portal 

Remitting in bank for 
clearance 

Contractor Obliterated e-portal 

Realizing payments Contractor Receiving through EFT for bills e-portal 



  

 There is certain compliance actions have to be rendered by different stakeholders after completion of the 
contract to close and maintain its records. The processes are as per Table 13. 

             Contract completion and closure                   Table 13 

Process Executed 
by 

Re-Engineered Process Executed by 

Receive Performance 
Guaranty 

PP Office Physical activity PP office 

Performance assessment of 
supplier 

PP office System generated e-portal 

Warranty claims and 
rejections 

Warehouse Received and dealt if required Warehouse 

Refund of bid security PP Office Physically done PP office 
 Performance Guarantee 
return 

Finance 
Manager 

Returned after Warranty/ 
Guarantee period 

Finance 
Manager 

Contract closure PP office System alerts and archived e-portal 
Safe custody of contract file PP office File with basic and important 

documents is kept on safe 
custody 

PP office 

 

4.8. Performance and Progress monitoring of PP functions 

4.8.1. Online crisis management meeting list:- 

In order to discuss the availability of items, trade failures, alternate emergent action to speed up certain 
functions, regular weekly and monthly progress monitoring meetings are convened   by PP office with controlling 
officers of several end users, divisions, warehouse managers etc. In the earlier manual system a list of items were 
sent to all the authorities who are to attend such meeting to collect all the relevant information required for each 
item to discuss. In the present system, through the customized menu, once the meeting list of items are decided the 
entire details will be displayed online by retrieving the required information from several databases for inputs or 
analysis by the persons who will attend the meeting. On the meeting day, the customized format is displayed in the 
conference hall through multimedia projector directly linking to the server. This apart from eliminating the paper 
work of taking several print outs, also make the information real-time due change in positions captured online from 
the field units. The decision supporting system is also analyze the data and proposes the agenda crisis items to all.   

4.8.2 Management reports 

 Unlike in the earlier system wherein the mainframe computer every month has generated some 
management reports in predefined formats, in the current MMIS any information can be generated according to user 
wish and requirement according different purposes through customized menus and data retrieval methods. This also 
facilitates anytime review on real-time basis instead of seeing the printouts whose position is one month old 
generated in mainframe computer in earlier system. It is also possible to know the Performance indices for the 
month, Progress monitoring and Workload pending at each level. 

5 Conclusions 

This paper discussed the issues in e-procurement and how in public supply like IR e-procurement can be 
benefitted through business process re-engineering of each of the procurement activity within the policy and rules 
framework. 

 In the old PP systems in the absence of priorities the PP manager in most time was doing crisis 
management in making available the items that become out of stock. Whereas in the present system it is possible for 
the PP manager and the warehouse manager to know at once the item reaches re-order point based on several 
factors. This facilitates preventing actions in the PP office for all the time availability of items. Further as most day 
to day functions are carried out in the MMIS and e-procurement portals, the TCO of the PP is reduced besides  ICT 
tools improving the effectiveness of the PP functional framework.  

Even though it is possible to have better than the proposed to be process, to comply with the PP rules, 
policies and ethics the process improvement is attempted within the available resources and implementation scope 



as otherwise it is possible to obliterate the entire process for more effectiveness with the following measure which 
could be done in the future when government brings new legislations to improve efficiencies of PP further.   

From annual P-model to daily review models: - The present system was developed 40years back when no 
computers were available in procurement office. Once the entire process in online no annual reviews is required and 
it is possible to do procurement work on daily priority basis based on the categories and urgency of requirement. At 
present there will be items without contracts, but the office will be placing another contract for the requirement of 
next year when the same item is in stock. This is against priority working without paying immediate attention to an 
item which is stock-out. The followed model is proposed to do priority work. 

   As most of the key personnel are provided with Digital signatures, online working, and 
authorization/approvals is not a problem.  At present in the as is process every month the monitoring is done by 
taking print-outs/management reports of all the cases pending, which is time consuming process. In the re-
engineered process these metrics and performance parameters are proposed to be captured online and reflected in 
the map. The main problem in the as is process is visibility of each case and its traceability. Another problem is at 
each stage how many cases are pending could not found real time. To overcome this in the to be process two 
metrics of KPI, viz, (a) how much work has been done at each process (b) how much is pending with the stage and 
how much is not done within the target is captured. This will facilitate to analyze the process performance to 
identify process bottlenecks, problems etc for addressing the same with improvement in the processes now and 
then.  The re-engineered processes will have benefits as below, with simplification, automation, integration & re-
engineered processes 

� Forecast & Demand decision data is kept online (no printouts) & updated online duly transferring to 
Mainframe via intranet for demand finalisation. 

� LT/BT through e-tender, eliminating paper work, online offers, manipulations in tenders avoided 

� E-mail/sms alerts to every stakeholder with pop-up screens while log-in every time. 

� Online retrieval of vendor database & performance details of Registered sources for tendering decisions. 

� Integration of Stores & Mainframe server via intranet for real-time information visibility across 
organization 

� Online description/Requirement revision by consumer 

� E-mail/SMS alert instead of Call attention advices to vendor 

� Clarification for the queries answered online for the tender 

� Visibility of process, its metrics measurement, performance monitoring. 

� Identification of KPI for all main process to know the reasons. 

� Demand to PO time will get reduced  

� Manual commercial evaluation is reduced with e-tender tabulation of offers 

� Visibility and performance metrics is easy to measure and monitor 

� Quick tender finalization and PO release is possible due to lesser process time 

From a policy perspective, it becomes readily apparent that the success of any attempt to transform 
government, whether in terms of governance or administration, must not only account for the idiosyncratic nature of 
individual environments, but must also account for all existing processes within systems and how best to transform 
them collectively. Technology on most occasions is simply a tool that must have a defined set of circumstances to 
properly achieve its potential, like a set of agreed upon criteria to implement any policy process change. In addition 
to recognizing the limitations of structurally unsupported technology, there is a significant amount of research in the 
policy implementation literature which finds that in order to avoid potential problems during implementation, 
political, institutional and behavioral issues must be fully assessed prior to adopting new initiatives [17].   

****** 
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ABSTRACT 
 
When  considering  today’s  topic,  let  us  link  to  the  conference  theme  of  public  procurement  in  austere  times. 
 
Procurement, whether in austere times or not, should be looking at better governance and how procurement can add 
value  in  addition  to  today’s  difficult  environment. 
 
It is the perfect opportunity to look at how procurement can be improved.  Austere times calls for the ability to 
manage often with less.  To achieve this is the need to look at systems and procedures.  This links into how 
Procurement operates and what is required to transform Procurement. 
 
We certainly need procurement transformation as well as value creation. One way of doing this is to take a hard look 
at what is really needed (in terms of systems and procedures – the way we do things) and also procurement leaders and 
leadership.  If we want procurement to move forward in any meaningful way, and be able to show what is possible, we 
need procurement leaders and leadership to create a way and means for this to happen, to see how far we can reform 
procurement from where it is now and create a new level or increase the value of procurement in the way we move 
forward.  Whether we use the word 'Reform' or 'Transformation' it does not matter. 
 
So, in the time given I would like to provide an overview but move it to the possible and look at how we might 
achieve the change. Once we make a start, we might surprise ourselves – we might find procurement practitioners who 
want to make a difference – which is what is needed in these times. 
 
INTRODUCTION 
 
What do we want procurement to look like?  It is helpful to consider what we want the procurement picture to look 
like especially in austere times. 
 
Procurement requires innovation and strong governance – and is even more important in austere times.  We should be 
proactive and procurement has a big role here.  We should be working differently and more effectively. 
 
We need a 'voice' that does not currently exist.  We need to speak up.  There is a lack of debate about procurement 
reform and the need for procurement leadership and leaders.  We, in effect, are doing our profession a disservice.   
 
How can we promote leadership?  I believe it is up top procurement to have the vision and to communicate that vision.  
In the short term, leadership might have to start with procurement practitioners being encouraged by management.  
The procurement staff know the processes they use, and work with management, so this is the obvious place to start.  
Having enlightened management helps too.   

- 
     ISSUES 
 
The following are issues that requires innovation and governance consideration especially in austere times.  We should 
move  away  from  ‘business  as  usual’  and  think  strategically  – but also make changes that will move procurement in a 
better and forward direction, to consider and look at procurement reform, collaboration and innovation. 
 
Recognise the Need – Procurement overall needs direction, vision and procurement reform.  Procurement 
practitioners operate very much in isolation and historically do not promote procurement particularly well.   
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Procurement have to promote the agenda for positive procurement reform in order to find direction.   Debate is 
essential, with the aim of finding procurement leaders who can provide leadership. 

 
Training is essential. We need experienced procurement practitioners.  Up to date knowledge and expertise is a must. 
We can no longer operate by trial and error. 
 
Agenda - We need to write the agenda and promote the need for change.  We need to make ourselves heard - clearly.  
Strategically we need to promote and look at what is needed. 
 
Debate – This comes from the agenda. We need direction, discussion and input.  The debate(s) need(s) to be focused 
and be inclusive and across business boundaries. 
 
Resources – When we talk resources we are talking about (a) skill base, (b) staff numbers and (c) financial resources.  
Resources are necessary to ensure we can undertake and promote effective procurement. 
 
Consistency – Consistency is essential in areas of training, key messages and high standards to operate, which 
includes effective measurements. 
 
Benefits – the benefits of procurement champions – yes - champions – as well as championing procurement are: 
 

1 Promoting procurement internally (and externally). 
2 Achieving a 'Voice' that is heard. 
3 Being seen in its own right. 
4 Having a management procurement champion. 
5 A 'voice' or seat on the Board/Management. 
 

It should be recognised that the changes proposed can be achieved with little or no cost.  Long term benefits can 
override any short term cost.  The benefits can assist greatly in managing uncertainty. 
 
Achieving procurement governance in its own right is essential -- along with the need to link into organisational 
governance.  Governance assists in effective systems and procedures. 
 
Linking to Procurement Reform – Procurement is in need of reform – minor and major.  You can look at 
implementing change within your organisation.  Equally, you can contribute to wider debates. 
 
There is an urgent need for procurement to change/grow and gain a necessary 'voice'.   Procurement needs to set the 
agenda, for procurement to debate what can be and to involve ourselves so procurement can take its place by 
providing effective solutions to our organisations.  This assists in procurement governance and essential in austere 
times and implementing innovation. 
 
As a part of this, of course, is the need for Procurement Leaders to become visible and their leadership acknowledged 
and used.  Below are some areas for discussion and debate. 
 
Procurement Leadership – We need to 'grow' and one way of doing this is to encourage leadership - on both the big 
stage as well as within our organisations.  We need to consider the 'big stage' debates and especially as it relates to the 
'how' and 'where'.   

 
Procurement Leaders – Procurement badly requires procurement leaders.  Debate is required about the mechanism 
of the process of finding and mentoring aspiring procurement staff 
 
Procurement Leaders and Leadership: Procurement Reform 
 
We should not put this reform in the 'too hard' basket.  Procurement practitioners need to be able to debate the need for 
procurement leaders and procurement direction.  We need a strong strategy - and we need it now including innovation. 
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At present the whole issue of procurement leaders and leadership is 'hidden' and we need to be able to open this up for 
discussion.  We need vision, direction, ideas and flow through to the awareness of achieving ongoing debate on 
possible procurement reform.  Awareness raising is a key part in opening the discussion of the need to identify 
procurement reform. 
 
Naming Leaders: Business Leaders versus Procurement Leaders. 
 
Why is it that we can name Business Leaders, i.e. Donald Trump, Richard Branson, Steve Jobs and others but can we 
easily name three Procurement Leaders?   
 
Transformation can come about by looking at change, making a difference, looking at possibilities and being in a 
position to communicate to management – we need a  better  procurement  ‘voice’  and  look  at  working  more  
collaboratively with suppliers.   
 
Initiative is required especially in austere times.  This can only be beneficial in ensuring governance as well as 
procurement transformation can occur. 
 
What makes a Procurement Leader? 
A procurement leader comes about by being passionate about procurement and also having the ability to see' the big 
picture.  There is the need to have the mechanics of procurement but also the ability to communicate, promote and 
'walk the walk and talk the talk'. 
 
A procurement leader provides added value to the day to day process and is able to think and act strategically.  In 
addition, the ability to be proactive, practical and operational is important.  This of course includes achieving not only 
'buy in' from others but implementation of new ways. 
 
What is needed? 
 
It could be said that there is a need for a Procurement Leadership Academy in which we actively look for and teach 
leadership skills to procurement people who have the talent to progress. 
 
We need practical practitioners and not theorists.  We require people with the ability to lead implementation teams 
working with procurement policies and procedures.  Talking is fine but we need to move past that and put theory into 
practice.  A mix of personal/professional integrity and ethics are vital. 

 
Personal Leadership 
 
In the short term there is a requirement for personal leadership, i.e., for each procurement person to learn and exhibit 
personal leadership skills, in other words, to be a procurement leader. This needs to be encouraged and then leaders 
who can make a difference can emerge. There is a responsibility to provide direction within your organisation.  
Empowerment of procurement practitioners can assist here.  We might then have empowered procurement staff and 
from there we can make a start to finding procurement practitioners who can provide leadership to colleagues 
internally and externally. 
 
Need for Debate 
 
How important is leadership?  It is vitally important if we want debate to occur and to promote procurement change.  
We want to be able to have that debate ourselves.  There are leaders in organisations but they do not necessarily have 
the knowledge we do.  Procurement does not need others to dictate the agenda.  We need to keep control of the topic 
and our destiny. 
 
Place in Organisation Structure – It is well past time that procurement had a 'place' in organisations and appropriate 
visibility and impact.  We need to have our own place in the organisational chart rather than being hidden under the 
umbrella of divisions such as 'Finance' or 'Corporate Services'.  This requires debate as to where we see ourselves and 
how and where we can make ourselves a true 'home'. 
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Procurement Roles - Procurement is in dire need for consistency of roles.  This area is such a mess.  Debate should 
occur, as to how to achieve this.  It is not helpful to have conflicting roles and terminology.  We also badly need for 
procurement staff to be empowered so that they feel they are valued.  Note: We need to take some responsibility 
ourselves to be empowered. 
 
Looking at Procurement Rules – Debate should occur to establish the viability of rules, especially in respect of how 
long the procurement process takes.  The long process can be off-putting to suppliers and lead to frustration.  It is 
acknowledged that there needs to be a transparent process – but a balance should be established between transparency 
and timeframes. 

 
Staff Training/Mentoring/Induction. - Procurement requires well trained staff and staff who want to be in 
procurement.  We need to motivate, encourage and actively support staff.  Procurement staff can benefit from 
mentoring. 
 
Procurement is not static – therefore ongoing training is a must.  Equally, mentoring should be available for those who 
wish to make use of it or those who have the ability to mentor. 
 
One way to achieve promotion of training and mentoring is through an effective induction programme   I repeat: 
effective.  Debate should occur as to what we want to achieve in these complementary and diverse areas.  This is pure 
innovation and useful.  Governance is a key area that should be debated.  
 
All of the above can be achieved in good or bad times – and it is even more vital in bad times the ability to transform 
procurement and to focus on innovation is a must in these times of austerity. 
 
'Soft Skills' 
 
The question is: should 'soft'' skills of (a) leadership, (b) communication and (c) management be a part of procurement 
skills?  I believe so.  Procurement needs leaders and leadership.  These skills should be taught alongside procurement 
basics.  In this way procurement can emerge and grow.  
 
Changing the 'Conversation' - we need to look at how we operate - we at times over-complicate the process.  We are 
also ignoring our contractual partners - our suppliers.  Why are we doing this?   
 
Having a conversation is essential in good and bad times as we try to achieve more with less and the need to consider 
governance issues must be part of that discussion. . 

  
Delivering results 
 
We need to deliver – especially in these times.  We should also communicate our wins through the organisation so it is 
clear that we can add value and innovation to the organisation. 
 
Moving past the 'Now' 
 
How can we achieve?  How indeed!  We need to think strategically by aligning with like-minded people - to think past 
the 'now'.  To achieve a debate we can make use of technology, the media, email, websites, blogs, papers, newspapers 
and face to face conferences.  These are the quickest and widest communication tools. 
 
In addition, both buyer and supplier need to work together to promote discussion and facilitate gatherings for such 
discussions.  Procurement is not one sided. 
 
What does Procurement leadership look like?  Procurement leaders lead by example and promote procurement as a 
fair, transparent and accountable process.  .  There is a huge need for debate(s) to discuss how we can find effective 
leaders as well as encouraging positive leadership to promote procurement reform. 
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     SUPPLIERS 
 
Suppliers do not often provide leadership and this may arise from their frustration and cynicism.  They have been 
'beaten down' over the years and they are not inclined to be proactive.  This is a shame – but perhaps it is a case of 
'chickens coming home to roost' from many years of non-involvement.in open buyer/supplier discussions.   
Procurement Associations and the like need to take a broader approach and include both buyers and suppliers. 
 
Where do suppliers fit in?  It is time for suppliers to ask for change, for a new direction and involvement, to promote 
procurement as a way for change. 

 
Suppliers should provide leadership and leaders to contribute to the debate.  They have an important role to play and 
we would be foolish to leave them out.  
 
Buyers need to bring them along with us and recognise that both sides need each other. 
 
Suppliers equally need to be innovative and to deliver well in austere times.  If they do not, then their competition 
will.  It is that simple. 
 
SUMMARY  
 
Innovation is more than financial – it is about adding to what procurement is about.  Innovation and value creation can 
also be about adding value to our own skills/roles.  This conference is an ideal opportunity with all of you here to 
contribute to the transformation we know is needed for procurement. 
 
What is stopping us?  What can be the first step - that is the question - perhaps this Conference can consider this 
today.    
 
Procurement  needs  involved  practitioners.    We  need  ideas  and  for  procurement  to  have  a  ‘voice’.    Procurement 
requires leaders so we can have input into making procurement flow better and we can have add realism to the 
conversation. 
  
Austerity is not the time for negativity – but it is the time for some big and different thinking – and action.  Innovation 
is  vital  and  useful  in  today’s  environment  and  essential  when  operating  in  the  public  environment.    Austere  times  calls  
for a change from business as usual. We cannot continue to operate the same way.  Let us hope that the public sector 
can lead the way. 
 
Two final questions: Where are our Procurement Leaders?  Where is the procurement leadership coming from?   
Where indeed?  Can we afford to sit back?  I think not.  How long are we going to wait?  Do we lose another 
generation of procurement practitioners before we can provide effective procurement leaders and leadership? We need 
to start now – where are you?   
 
It is obvious that there is a need for innovation and better governance.  We should look at how we operate especially 
in times of austerity. The key is be proactive and to look at procurement strategically.  Austerity provides opportunity 
– are you ready to take up the challenge?  Hoping for the best is not practical or ideal.  Ideas and implementation are 
key. . We cannot wait for better times – we have to manage in the times that we are in now.  . 

 
Any questions?    Thank you. 
 
 
MARGARET GILBERT 
Director, Corporate Contracts Management Ltd, Contract Matters Ltd 
www.contractmatters.com 
Phone: 00 64 4 568 7509 
Author: Contract Matters: Procurement Leaders and Leadership: Achieving Excellence. 
Author Contract Matters: Changing the Buyer/Supplier Conversation: A Paradigm Shift. 
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ABSTRACT 

 
SMEs have found to be under-represented in awarded public sector procurement contracts. Currently, very little 
is known of this distortion. To investigate the influences of SMEs strategic decisions and orientations on the 
activity of SMEs to participate in public sector procurement we use the conceptual construct known as market 
orientation. The construct comprehends the gathering of information of competitors and customer needs and 
preferences as well as the systematic use of the information to gain competitive advantage. We find that MO has 
a positive effect on how active SMEs are in searching information for available calls for tenders and how 
actively they participate in bidding contests. This is an important finding because SMEs could benefit from 
expanding their customer base to the public sector, and public procurers and policy makers are looking for ways 
to increase the participation rate of SMEs in public procurement. A managerial implication of this study is that 
the impact of MO should be taken into account when designing procurement contracts, and MO should be 
encouraged among SMEs. 
 
Keywords: Public Sector Procurement, Market Orientation, SMEs 
 
1. INTRODUCTION 
Despite the fact that SMEs have a vital role in national and regional economies they are generally 
underrepresented in public procurement markets. In consequence, the welfare potential of producing and 
delivering goods and services through public procurement is insufficiently exploited. The underrepresentation is 
undesirable since the very idea of public procurement has been in exploiting the benefits of unrestricted 
competition between private firms when a public sector purchases goods, services or construction projects.  
The underrepresentation of SMEs in public procurement market has raised much discussion among the 
designers of public procurement architecture – viz., authorities, specialists and lawyers especially within OECD, 
WTO and EU and their relevant institutions. As a matter of fact, EU has reformulated the directives of public 
procurement to better take into account SMEs opportunities to engage in public procurement and tenders. The 
next step will be the implementation of the directives via national legislative action in each member country. 
The general drift behind the reform is based on past experiences on the performance of public procurements and 
on surveys on the access of SMEs to public procurement (KMU 2004 and GHK 2010). In spite of the 
documented experience and surveyed perceptions of SMEs we still lack an adequate understanding of the 
underrepresentation  of  SMEs  and  the  factors  that  foster  the  SMEs’  participation  on  public  procurement. 
 
Two different paths can be taken to better understand the underrepresentation of SMEs in public procurements. 
One path is related to market structure and the inability of public procurement designs and laws to promote 
equally both the participation of SMEs and that of larger enterprises. The other path leads to the abilities and 
aspirations of SMEs themselves: for example, does an explicit strategy and organized utilization of the 
information  on  one’s  business  environment  increase  SMEs  activity  towards  public  procurements?  There  is  quite  
scant but growing literature on procurement law and competition law in the context of public procurement 
(Sánchetz Graells 2011 and Weishaar 2013) whereas research on the strategic and behavioral aspects of the 
participation of SMEs in public procurements is virtually absent.  
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In this paper we take the second path to explore a set of factors influencing on SMEs activity to participate in 
public procurements. We focus on the influence of a definite strategic construct known as market orientation 
which has been studied extensively in marketing and business economics literature since the 1990s (Kohli and 
Jaworski   1990,  Narver   and   Slater   1990).  Market   orientation   comprises   a   firm’s   strategic   orientation   towards  
generating market information, analyzing it and responding in a relevant way (see Maydeu-Olivares and Lado 
2003). Strong market orientation is found to have a positive influence on various aspects in SME performance 
such as competing with larger firms, selecting the most productive resource combinations, and responding to 
customers’   (often)   varying   needs   (Raju, Lonial & Crum 2011, Morgan, Vorhies & Mason 2009, Baker and 
Sinkula 2009). Strong market orientation implies also high interest in finding new opportunities and markets 
(Reijonen et al. 2012). We expect that market orientation also positively affects on firms’   activity   both   in  
acquiring information of public sector tender calls and in submitting bids in these tender calls.  
 
Our   approach   has   two   novelties.   First,   it   is   the   first   empirical   analysis   of   the   relationship   between   a   firm’s  
strategic orientation and its activity in public procurements. Therefore it provides important new knowledge of 
the   factors   influencing  SMEs’  behavior  and  activity   in  participating  public  procurement  markets.  Secondly,   it  
contributes to the literature on the role and   significance  of  market   orientation   for  SMEs’  overall   behavior  by  
providing evidence that the strategic orientation of a firm has an important relationship to its performance not 
only  in  ‘traditional’  private  markets  but  also  in  public  procurement  markets. 
 
The rest of the paper goes as follows. The section two provides a literature review which covers both the role of 
SMEs in public procurement and research on market orientation. The section also sets the hypotheses for the 
empirical analysis. In the third section we introduce the data and the methods of analysis. Section four consists 
of the results of our analysis and section five concludes the paper by providing a discussion of the results, the 
managerial implications of them and the limitations and future possibilities in this line of research. 
 
2. LITERATURE REVIEW AND HYPOTHESES DEVELOPMENT 
2.1 SMEs and public procurement 
In most economies the public sector is an important buyer of goods and services from the private sector. In EU, 
for example, the public   sector’s   purchases   from   private   enterprises   account   for   one   sixth   of   the   total   GDP  
(Arrowsmith 2009). On that account, public sector procurement serves as an arena of ample business 
opportunities for firms of all size-classes.  
 
However, SMEs are severely under-represented in public procurement markets. SMEs secure only 
approximately 60 % of the contracts above the EU thresholds, and measured by the contract value, the SMEs' 
share is only 34 % which is 18 percentage points less than their contribution to the total business revenue in the 
economy (GHK 2010). Especially micro and small enterprises are disadvantaged in the acquisition of public 
sector customers, because medium-sized firms do not differ from large corporations in their ability to secure 
procurement contracts (GHK 2010). In addition, when contract values increase beyond 300 000 Euro, SMEs are 
increasingly unlikely to win large contracts (ibid.).  
 
SMEs face numerous impediments that hinder their access to public procurement. One obvious reason could be 
a limited supply capacity resulting from a lack of economies of scale (Bovis 1998; Karjalainen and Kemppainen 
2008). Loader (2013) divides the impediments in two categories. In the first category, there are imperfections of 
the public sector environment and procurement processes. These imperfections are related to things such as 
policy, procurement organization and culture, contract requirements and the tendering process. In the second 
category, there are problems stemming from capacity constraints, lack of skills and attitudes to public 
procurement. Evidence shows, for example, that SMEs (i) quite seldom plan and use a formal customer 
acquisition process (Wang et al 2007), (ii) meet difficulties in using resources in new ways (Ambrosini et al. 
2009), (iii) have problems in getting financial and human resources, and (iv) lack legal and administrative 
resources (Karjalainen and Kemppainen 2008). 
 
Recently, the importance of increasing the participation of SMEs in public procurement markets has been 
recognized by EU policy makers and specialists. The core idea in this encouraging is the identifying and sharing 
of good practices among the EU member countries (European Commission 2011). The Commission of the 
European Communities (2008) sees that a more active participation of SMEs would increase competition in the 
public procurement markets and, consequently, increase value for money in public sector purchases and, in 
addition, contribute positively to the creation of jobs, economic growth and rate of innovations. In addition, 
there are other obvious and important benefits of increased participation, such as improved efficiency, better 
access to market knowledge, more extensive creation of value added and increase in the number of innovative 
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solutions (Van Ham and Koppenjan 2002). Finally, it has also been argued that since SMEs are usually local by 
their nature, they are capable of adapting to the local circumstances and to the needs of the local contracting 
authorities (Fee, Erridge and Hennigan 2002). The local nature of SMEs also provides an opportunity for public 
purchasers to realize wider responsibility to the local economy and society (Preuss 2011).  
 
Finally,   since   our   purpose   is   to   analyze   how   SMEs’   strategic   orientation   influences   on   their   activity to 
participate in public procurement markets, it is worth of picking out some general features which may make 
public sector an attractive customer. First, public sector is typically a buyer who tends to commit to quite long-
term contracts and to prompt, timely payments. This reduces the volatility of cash flows and risks related to it 
(ACCA 2009). Second, being a supplier to public sector may also serve as a shield towards the recessionary 
periods typical in the private sector economic activity (The Procurement Group 2012). Third, many SMEs who 
are subcontractors to larger corporations in public procurement might get greater financial rewards when 
contracting directly with the public sector (ACCA 2009). Finally, by increasing its performance in public 
procurement markets a SME may win prestigious reference contacts from the public sector (The Procurement 
Innovation Group 2009).  
 
2.2 Market orientation  
Market orientation (MO) has been traditionally defined as an organizational culture (Narver and Slater 1990) or 
as a set of activities (Kohli and Jaworski 1990). These approaches do not exclude one another as from the 
cultural   perspective   MO’s   three   components,   namely   customer   orientation,   competitor   orientation   and  
interfunctional coordination, comprise the market-oriented activities of acquiring, sharing and responding to 
market information (Narver & Slater 1990). The idea behind both definitions is that MO is about providing 
superior customer value that is based on market intelligence. By meeting and satisfying customer needs firms 
can create competitive advantage and achieve superior performance. 
 
Prior studies have shown that MO is relevant for SMEs who have limited financial means, such as R&D, low 
cost leadership or talented staff, to pursue other sources of business (González-Benito, González-Benito & 
Muñoz-Gallego 2013). Despite these liabilities of smallness and sometimes newness, SMEs are often highly 
market-oriented and they can compete effectively with large organizations (Raju, Lonial & Crum 2011). MO 
offers them a knowledge advantage that helps them to select the most productive resource combinations 
available to match market conditions (Morgan, Vorhies & Mason 2009). Furthermore, it is suggested that MO 
may benefit small firm performance more than that of larger firms, one reason for this being that they might be 
better at identifying and leveraging their strengths (Raju, Lonial & Crum 2011).  
 
It   could   be   argued   that   MO   affects   SMEs’   ability   and   willingness   to   actively   seek   information   about   and  
participate in public tendering. Firstly, as MO is about generating market intelligence, it could be assumed that 
MO directs attention also towards information regarding public tendering. Secondly, with the help of MO, 
SMEs are better able to assess whether their strengths as well as the resource combinations available to them fit 
the needs of the public sector buyer in general and also the requirements of the tender call at hand in particular. 
The results of these assessments can either encourage or hinder their participation in public tendering. Thus, we 
hypothesize: 
 
H1A: MO affects how actively SMEs look for public sector tender calls 
H1B: MO affects how actively SMEs submit bids in public sector tender calls 
  
Customer orientation 
In addition to studying MO as whole we further examine how the different dimensions of MO, namely customer 
orientation,  competitor  orientation  and  interfunctional  coordination,  affect  SMEs’  activity  to  look  for  tendering  
opportunities and to submit bids in public sector tender calls. Prior research has shown that the different 
dimensions can have different impact, for example, on product innovation (Lukas & Ferrell 2000) and firm 
performance (Dev et al. 2009, Reijonen et al. 2012). We suggest that their influence on the activity to take part 
in public tendering may also vary. 
 
Customer element is central in MO (Kohli & Jaworski 1990). The dimension of customer orientation represents 
a  firm’s  understanding  of  its  customers  so  that  it  can  offer  them  superior  value  not  only  at  the  present  but  also  in  
anticipation of the future (Narver & Slater 1990; Zhou, Brown & Dev 2009). This understanding is based on 
collecting and processing information about customer preferences (Lukas & Ferrell 2000). As gathering 
information is a prominent part of customer orientation, it could be argued that MO affects SMEs activity in 
searching information about public sector tender calls. Through this information, they acquire better 
understanding about the customer and thus, they will be in a good position to assess whether they are able to 
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meet the needs of the customer. Therefore, customer orientation can affect also their willingness to submit bids 
in the public sector tender calls.    
 
H2A: Customer orientation affects how actively SMEs look for public sector tender calls 
H2B: Customer orientation affects how actively SMEs submit bids in public sector tender calls 
 
Competitor orientation 
Competitor-oriented firms monitor their competitors, react to their marketing initiatives and try to understand 
their short-term strengths and weaknesses and long-term strategies and capabilities (Zhou, Brown & Dev 2009). 
In   other   words,   competitor   orientation   relates   to   the   firm’s   understanding   of   its   competitors   and   how   they  
endeavor to satisfy customer needs (Narver & Slater 1990). At the same time, competitor orientation helps firms 
to identify their own weaknesses and strengths and also to choose the strategy how to compete (Zhou, Brown & 
Dev 2009). When comparing themselves against their rivals competitor-oriented firms can assess their 
possibilities to succeed in public tendering. This in turn affects their willingness to take part in it. Thus, we 
hypothesize:  
H3A: Competitor orientation affects how actively SMEs look for public sector tender calls 
H3B: Competitor orientation affects how actively SMEs submit bids in public sector tender calls. 
 
Interfunctional coordination 
Little is achieved with collecting and disseminating market intelligence about customers and competitors if it is 
not   exploited   in   practice   (Kohli   &   Jaworski   1990).   Interfunctional   coordination   reflects   firms’   coordinated  
efforts and utilization of resources to create superior value to customers (Narver & Slater 1990). In a way it 
represents the essence of MO; that is the commitment to respond to customer needs in order to maximize their 
satisfaction (Baker & Sinkula 2009). This responsiveness is shown, for example, in selecting the target markets 
and designing services and products (Kohli & Jaworski 1990). When reflecting its abilities and resources 
interfunctional coordination can affect whether a firm sees public sector as an attractive customer and thus, 
whether it is active in taking part in public tendering. 
H4A: Interfunctional coordination affects how actively SMEs look for public sector tender calls 
H4B: Interfunctional coordination affects how actively SMEs submit bids in public sector tender calls 
 
3. QUESTIONNAIRE DEVELOPMENT, DATA AND METHODS 
3.1 Questionnaire development 
To test our hypotheses we collected data from SMEs by using a questionnaire method. In addition to measuring 
SMEs’  activity  in  public  sector  procurement  and  SMEs  market orientation, we gathered information on several 
background factors. From these, firm size, firm age, and the main industry were used as control variables in our 
analysis. The questionnaire was sent to firms in North Karelia, Finland, in September 2012. Contact information 
was provided by the local regional development company, JOSEK Ltd (Joensuu Regional Development 
Company). The enterprises or for-profit organizations which located in North Karelia and employed up to 249 
persons were selected for the study. An online questionnaire was sent to 3305 recipients from whom 240 
responded (7.2 percent being the response rate). From this sample, 191 responses were eligible for our study.  
Prior research has used different measures of market orientation. One of the best known measures is the 20-item 
market orientation scale (MARKOR) developed by Kohli et al. (1993). MARKOR focuses on the measurement 
of activities relating to the generation of market intelligence, its dissemination within the organization and 
responsiveness   to   it.   Deng   and   Dart   (1994)   adopted   Narver’s   and   Slater’s   (1990)   cultural   view   on   market  
orientation and established a measure that comprises four components: customer orientation, competitor 
orientation, interfunctional coordination and profit emphasis.  Gray et al. (1998) subsequently developed what 
they  call  “a  better  measure  of  market  orientation”  in  which  the  ideas  of  Narver  and  Slater  (1990),  Jaworski  and  
Kohli  (1993)  and  Deng  and  Dart  (1994)  are  integrated.  The  results  of  Gray  et  al.’s  (1998) study show that some 
of the variables measuring intelligence dissemination (Jaworski and Kohli 1993) can be combined with the 
measures of interfunctional coordination (Narver and Slater 1990).  
 
In the current study we examine market orientation through the following three elements: customer orientation, 
competitor orientation and interfunctional coordination (Narver & Slater 1990). However, as suggested by Gray 
et al. (1998), the scale measuring interfunctional coordination includes variables relating to intelligence 
dissemination. The items we used to measure market orientation and its elements are reported in Table 1. 
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Table 1. Measure items of market orientation in the questionnaire (Reijonen et al. 2012) 
 

Measure items Source 
Customer orientation  
(1) We have a strong commitment to our customers Gray et al. (1998); Deng and Dart (1994); 

Narver and Slater (1990) 
(2) We are always looking at ways to create customer value in 
our products 

Gray et al. (1998); Deng and Dart (1994); 
Narver and Slater (1990) 

(3) We encourage customer comments and complaints because 
they help us do a better job 

Gray et al. (1998); Deng and Dart (1994); 
Narver and Slater (1990) 

(4) Our business objectives are driven by customer satisfaction. Farrell et al. (2008); Narver and Slater (1990) 
(5) We measure customer satisfaction on a regular basis Gray et al. (1998); Deng and Dart (1994); 

Narver and Slater (1990) 
(6) After-sales service is an important part of our business 
strategy 

Gray et al. (1998); Deng and Dart (1994); 
Narver and Slater (1990) 

Competitor orientation  
(7)  We  regularly  monitor  our  competitors’  marketing  efforts Gray et al. (1998); Deng and Dart (1994) 
(8) We frequently collect marketing data on our competitors to 
help direct our marketing plans 

Gray et al. (1998); Deng and Dart (1994) 

(9) Our people are instructed to monitor and report on competitor 
activity 

Gray et al. (1998); Deng and Dart (1994) 

(10) We respond rapidly to competitors' actions Gray et al. (1998); Deng and Dart (1994); 
Narver and Slater (1990) 

(11) Our top managers often discuss competitors' actions Gray et al. (1998); Deng and Dart (1994); 
Narver and Slater (1990) 

(12) We target customers and customer groups where we have, 
or can develop, competitive advantage 

Farrel et al. (2008); Deng and Dart (1994); 
Narver and Slater (1990) 

Interfunctional coordination  
(13) Market information is shared inside our organization Gray et al. (1998); Deng and Dart (1994) 
(14) Persons in charge of different activities in our organization  
are involved in preparing business plans/ strategies 

Gray et al. (1998); Deng and Dart (1994) 

(15) We do a good job integrating the activities inside our 
organization 

Gray et al. (1998); Deng and Dart (1994) 

(16) We regularly have inter-organizational meetings to discuss 
market trends and developments 

Gray et al. (1998); Jaworski and Kohli (1993) 

(17) We regularly discuss customer needs in our organization Gray et al. (1998); Jaworski and Kohli (1993) 
 
 
In  measuring  firms’  activity  in  participating  in  public  sector  procurement  we  used  two  dimensions,  the  activity 
in seeking open tendering opportunities (referred to as SEEK_OPP as a variable) and the activity in submitting 
bids (referred to as SUB_BID as a variable).  The  following  question  involved  the  activity  in  seeking:  “Does  your  
firm   look   for   public   sector   tender   calls?”   The   alternative   answers   were   “Never”,   “Irregularly”,   “Regularly”,  
which were coded as 1, 2 and 3, respectively. As for the activity in submitting bids the following question was 
presented:  “How  many  times  have  you  submitted  a  bid  to  public  sector  tender  calls?”  The  respondent  was  then  
asked  to  choose  from  the  following  categories:  “Not  at  all”,  “From  1  to  5  times”,    “From  6  to  10  times”,    “From  
11  to  20  times”,    “From  21  to  30  times”,    “From  31  to  40  times”,    “From  41  to  50  times”,    “More  than  50  times”,  
which were coded from 1 to 8, respectively.  
 
3.2 Descriptive statistics: Respondents and the variables in the analyses 
Table 2 shows the  distribution  of  the  respondents’  occupational  positions.  In  all  78.5  percent  of  the  respondents  
are full-time entrepreneurs and owners, 7.9 percent are part-time entrepreneurs and owners, but only 2.6 percent 
are hired CEOs. Only 11.0 percent of respondents are experts, clerical workers or workers. It is therefore 
reasonable to assume that the majority of respondents were well-acquainted  about   their   firms’  operations  and  
strategic orientations. 
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Table 2. Respondents’  background  information 

 
Respondent’s  position (%) Sales turnover (in euros) (%) 
Full-time entrepreneur, owner 
Part-time entrepreneur, owner 
CEO 
Expert 
Clerical worker 
Worker 

78.5 
7.9 
2.6 
2.6 
6.8 
1.6 

Less than 100 000 
100 000 – 199 999 
200 000 – 399 999 
400 000 – 999 999 
1 000 000 – 1 999 999 
2 000 000 – 19 999 999 
More than  20 million 
Missing  

34.6 
15.7 
13.1 
14.1 
11.5 
9.4 
1.0 
0.5 

Main spatial operating area (%) Main customer type (%) 
Local 
Provincial 
National 
International 

26.7 
36.6 
27.2 
9.4 

Other firms 
Public sector 
Consumers 
Missing 

44.5 
15.7 
39.3 
0.5 

Number of employees (%)   
Sole entrepreneur (full- and part-time) 
2 – 4 
5 – 9 
10 – 14 
15 – 19 
20 – 49 
50 or more 
Missing 

33.5 
30.9 
16.2 
6.3 
2.6 
6.8 
1.0 
2.6 

  

 
 
 
Almost all firms in the sample are small and micro enterprises: more than a half of the responding firms report 
less than 400000 euros in the annual sales turnover. Concerning the number of employees it appears that 83.2 
percent of the firms are micro-size (less than 10 employees) and 15.7 percent of them are small size (10 – 49 
employees).  A  typical  firm’s  spatial  operating  area  is  provincial  and  its  main  customers  are  other  firms.  No  more  
than 15.7 percent of the firms report that a public sector organization is their main customer. 
 
Descriptive statistics of the variables entered in the analysis are shown in tables 3 and 4. Table 3 shows that 
most firms (44 percent) seek open tenders irregularly and less than 30 percent regularly; 26.2 percent of the 
firms never seek open tenders. However, 41.9 percent of the firms have never submitted a bid and 30.9 percent 
have submitted 1 – 5 times and 8.4 percentage 6 – 10 times. 
 

Table 3. Activity in public procurement 
 
Seeks open public tendering opportunities (%) Has submitted a bid in a public tender 

call 
(%) 

Never 
Irregularly 
Regularly 

26.2 
44.0 
29.8 

Never 
1 – 5 times 
6 – 10 times 
11 – 20 times 
21 – 30 times 
31 – 40 times 
41 – 50 times 
More than 50 times 

41.9 
30.9 
8.4 
4.7 
4.2 
2.1 
1.6 
6.3 

 
 
 
The firm size is measured as the number of employees in a firm (zero as a minimum meaning a part-time sole 
entrepreneur). The largest firm has 75 employees and the mean size is 5.9 employees. The firm age is measured 
in years; the youngest firms are one year old, the oldest 113 years old, and the average age is 18.3 years. We use 
a five-class   categorization   of   the   firms’   industries   – the   largest   class   (except   ‘others’)   being   production  
industries (23.0 percent) followed by knowledge-based service industries (19.4 percent), trade and related 
industries (16.8 percent) and, finally, human health and social work activities (9.9 percent). Table 4 shows also 
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correlations between the variables (including MO and its components as well as the descriptive statistics of 
them). 
 
 
3.3 Methods 
The data analysis was performed in two steps. First, the principal component extraction with Varimax rotation 
was carried out to obtain the measures for market orientation and its separate elements. Second, multinomial and 
ordered logistic   regressions  were  used   to  analyze  SMEs’  activity   in  participating  public  procurement  markets.  
The dependent variables in the regressions are either SEEK_OPP or SUB_BID. Predictors are either a one-
dimensional measure for market orientation (MOR) or the three separate elements of MO. Firm size, firm age 
and firm industry are included as control variables (e.g. Soininen, et al. 2012a; Clausen and Korneliussen 2012). 
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Table 4. Descriptive statistics and correlations 
 
 

Descriptive statistics Correlations 
Variable Mean S.d. Min. Max. (1) (2) (3) (4) (5) (6) (7) (8) (9) (10) (11) (12) 
SEEK_OPP (1) 2.037 .750 1 3 1.000            
SUB_BID (2) 2.424 1.974 1 8 .501 1.000           
IND_1 (3) .230 .422 0 1 .068 .225 1.000          
IND_2 (4) .168 .374 0 1 .091 .068 -.247 1.000         
IND_3 (5) .194 .396 0 1 -.109 -.121 -.267 -.213 1.000        
IND_4 (6) .099 .300 0 1 .124 -.052 -.190 -.152 -.164 1.000       
IND_5 (7) .309 .463 0 1 -.126 -.125 -.371 -.296 -.320 -.228 1.000      
SIZE_PRS (8) 5.884 9.723 0 75 .313 .437 .181 -.007 -.111 .023 -.083 1.000     
FIRM_AGE (9) 18.267 15.23

1 
1 113 .226 .326 .126 .127 -.103 -.169 -.018 .343 1.000    

CUSTOR (10) .000 1 -3.202 2.165 .107 .165 -.007 .134 -.055 -.148 .043 .180 .161 1.000   
COMPOR (11) .000 1 -2.687 2.225 .242 .136 -.130 .132 -.023 -.030 .053 .085 .101 .000 1.000  
INTFC(12) .000 1 -3.256 2.022 .081 -.077 -.161 -.107 .089 .150 .060 -.049 -.068 -.000 .000 1.000 
MOR (13) .000 1 -2.585 2.462 .246 .202 -.099 .0143 -.025 -.103 .065 .169 .164 .771 .561 .268 
Notes: IND_1: Manufacturing, electricity, gas, steam and air conditioning supply, water supply; sewerage, waste management and remediation activities, 

construction. 
 IND_2: Wholesale and retail trade, repair of motor vehicles and motorcycles, transportation and storage. 
 IND_3: Information and communication, real estate activities, professional, scientific and technical services, administrative and support service activities, 

education, arts, entertainment and recreation. 
 IND_4: Human health and social work activities. 
 IND_5: Others (including accommodation and food services, agriculture, forestry and fishing). 
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4. RESULTS 
4.1 Principal component analysis 
The components extracted in the principal component analysis are reported in Tables 5 and 6 The the analysis 
used the item bank introduced in Table 1. Varimax with Kaiser normalization was used in the rotation. In Table 
5, market orientation (referred to as MOR as a variable) as a single component has a highly acceptable value for 
Cronbach’s  Alpha  (0.891).  Thus,  the  measure  can  be  considered  to  be  reliable,  and  it  explains  46.2 % of the 
variance in the survey responses. Original items 1, 3, 4, and 5 (in Table 1) were dropped out because of low 
factor loadings. 
 

Table 5. Principal component solution for market orientation. 
 
 Alpha Initial 

eigenvalue 
Percentage 
of variance 
explained 

Factor 
loading 

Market orientation  0.891 5.542 0.462  
We are always looking at new ways to create customer value in our products    0.493 
After-sales service is an important part of our customer strategy    0.480 
We regularly monitor our competitors’  marketing  efforts    0.766 
We frequently collect marketing data on our competitors to help direct our 
marketing plans 

   0.790 

Our people are instructed to monitor and report on competitor activity    0.690 
We respond rapidly to competitors’  actions    0.774 
Our  top  managers  often  discuss  competitors’  actions    0.772 
We target customers and customer groups where we have, or can develop, 
competitive advantage 

   0.626 

Market information is shared inside our organization    0.770 
Persons in charge or different activities in our organization are involved in 
preparing business plans/activities 

   0.684 

We do a good job integrating  the activities inside our organization    0.596 
We regularly discuss customer need is our organization    0.616 
Notes:  N  =  191;;  Rotation:  Varimax;;  Normalization:  Kaiser;;  Bartlett’s  test  of  sphericity:  χ2 = 1055.751 (p-value < 0.001); Kaiser-
Meyer-Olkin measure of sampling adequacy: 0.890. 
 
 
 
Table 6 shows the principal components for the separate dimensions of market orientation, namely competitor 
orientation (referred to as COMPOR as a variable), customer orientation (referred to as CUSTOR as a variable), 
and interfunctional coordination (referred to as INTFC as a variable). The alphas are all highly acceptable 
ranging from 0.786 to 0.889 suggesting of the reliability of the measuring scales. One item (item 4 in Table 1) 
was dropped from the analysis due to its low loading. Each component explains approximately 20 % of the 
variance in the survey responses the total explanatory percentage being 63 %. 
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Table 6. Principal component solution for the components of market orientation. 
 
 Alpha Initial 

eigenvalue 
Percentage 
of variance 
explained 

Factor 
loading 

Customer orientation  0.786 1.449 0.192  
We have a strong commitment to our customers    0.719 
We are always looking at new ways to create customer value in our products    0.663 
We encourage customer comments and complaints because they help us do a 
better job 

   0.793 

We measure customer satisfaction on a regular basis    0.809 
After-sales service is an important part of our customer strategy    0.526 
Competitor orientation  0.889 6.103 0.232  
We regularly monitor  our  competitors’  marketing  efforts    0.838 
We frequently collect marketing data on our competitors to help direct our 
marketing plans 

   0.895 

Our people are instructed to monitor and report on competitor activity    0.751 
We respond rapidly to competitors’  actions    0.724 
Our  top  managers  often  discuss  competitors’  actions    0.706 
Interfunctional coordination  0.852 2.470 0.202  
Market information is shared inside our organization    0.625 
Persons in charge or different activities in our organization are involved in 
preparing business plans/activities 

   0.721 

We do a good job integrating  the activities inside our organization    0.786 
We regularly have interorganizational meetings to discuss market trends and 
developments 

   0.798 

We regularly discuss customer needs in our organization    0.703 
Notes:  N  =  191;;  Rotation:  Varimax;;  Normalization:  Kaiser;;  Bartlett’s  test  of  sphericity:  χ2 = 1392.792 (p-value < 0.001); Kaiser-
Meyer-Olkin measure of sampling adequacy: 0.888; cumulative rotation sum of squared loading: 62,6 
 
 
 
 
4.2 Regressions 
The   impact   of   market   orientation   and   its   components   on   the   SMEs’   activeness   in   public   procurement   was  
analyzed with four separate regression models. The dependent variable in models 1 and 2 is SEEK_OPP which 
measures the activity in finding out public tendering opportunities. In models 3 and 4, the dependent variable is 
SUB_BID measuring  the  activity  in  submitting  bids  in  the  public  sector’s  calls  for  bids.  The  variables  of  interest  
in the regression models are the measures for market orientation extracted with principal component analysis. 
We use logarithms of the firm size and firm age and industry dummies as control variables. The regression 
results are reported in Table 7 for all models. 
 
Models  1   and  2   are   analyzed  with  multinomial   logistic   regression.  We  use   the   response   “never”   (=  1)   as   the  
baseline value. Model 1 indicates that the market oriented firms are more likely to exhibit either irregular or 
regular activity in finding public tendering opportunities. In consequence, we cannot reject H1A. The control 
variables show that larger firm size and the companies in the human health care and social work industry are 
more likely to show regular activity.  
 
Model 2 studies how the individual components of market orientation are related to the activity in seeking 
public tenders. Although all three components exhibit a positive sign, only interfunctional coordination is 
statistically significant in both irregular and regular activity. As a result, we can reject H2A and H3A, but not 
H4A. 
 
Models 3 and 4 are analyzed with ordered logistic regression. They measure how market orientation is 
connected  with   the   activity   in   submitting   bids   in   the   public   sector’s   bidding   contests.  Model   3   indicates   that  
market orientation plays a role in activity as the estimate is positive and marginally significant (p-value < 0.1). 
Thus, we cannot reject H1B.  
 
Model 4 shows that interfunctional coordination is the component that is positively linked with bidding activity, 
whereas other components have a positive sign but are not statistically significant. Therefore, we can reject H2B 
and H3B, but not H4B. From control variables, the firm size and firm age have a positive correlation with the 
bidding activity.  
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In summary, we find evidence that market orientation and its components have a positive relationship with the 
SMEs’   activity   in   public   procurement. After controlling for the firm size, age and industry, we find that the 
firms that have adopted market orientation are more active in seeking tendering opportunities and submitting 
bids in tender calls of the public sector. Our further analysis shows, that while all three elements of market 
orientation have a positive sign, interfunctional coordination is the element that has a statistically significant 
positive connection with the activity. 
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Table 7. Regression estimates for multinomial logistic regression and ordered logistic regression. 
 
 
Model 1 2 3 4 
Regression method Multinomial logistic regression Multinomial logistic regression Ordered logistic regression Ordered logistic regression 
Dependent variable SEEK_OPP = 2 SEEK_OPP = 3 SEEK_OPP = 2 SEEK_OPP = 3 SUB_BID SUB_BID 
IND_1 .765 

(.544) 
.832 

(.637) 
.767 

(.558) 
.889 

(.662) 
.493 

(.390) 
.509 

(.397) 
IND_2 .661 

(.617) 
1.112 
(.697) 

.602 
(.631) 

1.105 
(.717) 

.467 
(.425) 

.463 
(.433) 

IND_3 .206 
(.507) 

.195 
(.649) 

.120 
(.519) 

.118 
(.663) 

-.210 
(.423) 

-.175 
(.428) 

IND_4 1.003 
(.788) 

2.070** 
(.846) 

.797 
(.797) 

1.814** 
(.860) 

.327 
(.475) 

.389 
(.487) 

Ln(SIZE_PRS) .215 
(.250) 

1.086*** 
(3.19) 

.306 
(.292) 

1.140*** 
(.334) 

.799*** 
(.185) 

.776*** 
(.189) 

Ln(FIRM_AGE) .251 
(.284) 

.027 
(.297) 

.169 
(.266) 

.025 
(.315) 

.207 
(.193) 

.334* 
(.201) 

CUSTOR - - .172 
(.190) 

.336 
(.236) 

- .020 
(.149) 

COMPOR - - .148 
(.210) 

.134 
(.243) 

- .129 
(.156) 

INTFC - - .434** 
(.197) 

.721*** 
(.245) 

- .262* 
(.149) 

MOR .421** 
(.207) 

.615** 
(.243) 

- - .292* 
(.158) 

- 

Observations 185 182 185 182 
χ2 42.86*** 44.17*** 45.66*** 46.22*** 
Pseudo-R2 .108 .114 .081 .084 
Notes: SEEK_OPP = 1 is the baseline value in multinomial logistic regression. IND_5 is the reference category for the industry dummy variables.  
* p-value < 0.1; ** p-value < 0.05; *** p-value < 0.01. 
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5. DISCUSSION 
5.1 Conclusion 
This  study  examines  how  a  firm’s  activity  to  participate  in  public  procurement  markets  is  influenced  by  its  strategic  
orientation towards gathering market information and using it in an organized way. This strategic orientation is 
defined and operationalized in the relevant literature with the construct of market orientation. This refers activities 
to acquire, share and respond to market information while its different dimensions refer to customer orientation, 
competitor   orientation   and   firm’s   interfunctional   coordination   in   gathering   and   uitilizing   market   information  
(Narver & Slater 1990). How this strategic orientation is related to SME participation in public procurement has not 
been previously reported in the literature. Therefore, this paper is an important contribution to the literature of 
public   procurement,   and   it   also   provides   further   evidence   on   the   importance   of   market   orientation   in   SMEs’  
performance. 
 
The results show that after controlling for firm size, firm age and industry, the firms that have adopted market 
orientation  are  more  active  in  both  seeking  tendering  opportunities  and  submitting  bids  in  the  public  sector’s  calls  
for tenders. A closer look into the different dimensions of market orientation shows that while customer orientation, 
competitor orientation and interfunctional coordination all have a positive sign, only the last one is statistically 
significant. This finding seems to suggest that while it is important for SMEs to know the public sector customer 
and   its   preferences   as   well   as   the   competitors’   means   to  meet   those   preferences,   what   it   comes   down   to   is   the  
assessment of the firm whether its own abilities and resources are adequate   to   satisfy   the   customer’s   expressed  
needs. The value adding integration of people, resources and activities seems to have a big impact on the SME 
activity with regards to public tendering.    
 
In addition to the new knowledge concerning the role of market orientation in SMEs activity in participating public 
procurement markets, the results have a bearing on the general literature on the importance of market orientation 
and its three dimensions on the performance of SMEs. First and foremost, our results suggest that the applicability 
of the theoretical approach of market orientation goes beyond the traditional boundaries of private markets, also to 
markets constructed by public authorities.  
 
In sum, this study shows that market orientation, and especially interfunctional coordination as one of its 
dimensions, has a clear positive connection with SMEs activity in finding information about business opportunities 
in public procurement and, more importantly, submitting bids in calls for tenders. Thus, encouraging the adoption 
of market orientation within a firm could increase chances of obtaining public sector customers.  
 
5.2 Managerial implications 
Researchers  and  policy  makers  share  a  concern  of  SMEs’   low  participation  rate   in  public  procurement.  For   them  
this study emphasizes the importance of market orientation in the strategic management of SMEs regarding public 
procurement.   To   this   end,   SMEs’   would   greatly   benefit   from   gathering   information   on   potential   customers   and  
disseminating it within the boundaries of the firm. Furthermore, the public sector procurement authorities could 
support this by providing feedback to its suppliers to enable them further improve their products and services. 
 
As interfunctional coordination seems to play an important role, those SMEs that are interested in taking part in 
public tendering should pay special attention to integrating different people and activities in the process. In this they 
should not only focus on what is inside their own firm. To overcome their limitations SMEs could actively search 
for network partners with whom they could cooperate and integrate their resources. Also authorities could 
encourage and facilitate this kind of cooperation in public procurement. 
 
5.3 Limitations and future research 
As all research, this study has some limitations. Firstly, the survey was carried out in a single geographic area. 
Thus, different results could be obtained from other regions or countries. Secondly, most firms in the study 
interacted with a centralized contracting authority. As a result, interacting with many contracting authorities might 
provide different answers. Third, the use of electronic procurement was required by the contracting authority in the 
study for most respondents. Therefore, traditional forms of procurement might provide different results.  
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Abstract: The main goal of the present study is to investigate how collaborative relationships, procurement 
strategy, and procurement competence influence the innovation and effectiveness of public procurement. 
Furthermore it is investigated what is the impact of innovation on public procurement effectiveness.  Collaboration 
and co-operation have become strategic issues for the effectiveness of public service procurement. Furthermore 
collaboration has an important role in innovation generation. Additionally organization strategy and human 
resources competences play important roles on organization’s innovativeness capability.  The empirical data used in 
this study is drawn from a dataset collected using a structured online questionnaire. The questionnaire was send to 
public sector’s experts and managers responsible with the procurement of public services in the social and health 
care domain in Finland. The results of the study show that strategic procurement has a strong influence on 
procurement effectiveness. Additionally collaborative relationships and procurement competence have influence on 
procurement innovation. Moreover, procurement innovation influences positively the procurement effectiveness, 
even if their relation is not very strong. The study has managerial implications, acting as a guideline for the public 
managers from the public procurement domain. The study shows what are the most important factors which must 
be addressed when the aim is to enhance the effectiveness of public procurement and to promote the innovations. 
 

1.�Introduction 

 

1.1. Background of the study 

Public procurement is an important function of every government which has a  great impact on  the economy of 
every country Moreover, public procurement is used as a strategic tool  for achieving economic and social 
objectives [1] . In European Union public sectors spend between 45-65% of their budgets on public procurement, 
which represents an average of 16% of their Gross National Product [2]. Public managers should find solutions to 
ensure that taxpayer funds are spend in the most efficiently manner, providing the best services to the public that is 
served [3], [4].  

Although new solutions to improve the public procurement process have been searched continuously, public 
procurement efficiency still remains a big challenge for public sector. Mainly the challenges occur because the state 
and the local   governments have faced a continuously fiscal pressure   during the last years [5]. The managers 
attempted to control costs through work-force reduction, hiring freezes, or widespread cutbacks within their 
organization. These actions may create the illusion of efficiency, but the real change should be in processes 
improving [4]. New innovative solutions that are based on collaborative relationships with suppliers should be 
found continuously [6].  Additionally, the procurement function should be managed strategically, looking for the 
long-term objectives. All these management actions require high procurement competences for public managers 
[7].  
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During the last years new European directives [8] , regulations [9] , [10] and research recommendations  [11], [12] 
have encouraged practitioners  to adopt new ways of organizing the public procurement.  Traditionally public 
procurement is based on competition, where the contracts are awarded to those that offer the lowest price. Currently 
research and practice have proven that collaboration is a better approach in public procurement [13], [14].  
Collaboration allows finding better innovative solutions in public procurement, by addressing the challenges from a 
multitude of perspective, with a wide range of competencies of people from different domains [15]. The challenges 
that occur in nowadays society, which are reflected especially in the service public procurement, as well, are very 
complex. Among the challenges that occur in this domain, with implication in public procurement, can be 
mentioned here: the increasing number of old population, the limitation of resources (human resources, as well) 
[16], or the adoption of sustainable production and sustainable procurement [7]. These are among the most 
important challenges. 

New innovative solutions and new ways of organizing public procurement have been adopted in the last years, but 
procurement effectiveness and procurement process related challenges and are still reported and mentioned in 
research and practice [15]. Research related to innovative public procurement [17], effective public procurement 
[18], or the adoption of green procurement [7] has emerged during the last years. However, there is little or no 
research which investigates what are the most important factors that affect the innovativeness and effectiveness of 
public procurement. 

1.2. Objectives and benefits of the study 

The objective of this study is to investigate which issues must be emphasized by public managers when the aim is 
towards a more innovative and effective procurement. The study approaches the most important factors that affect 
the innovativeness and effectiveness of public procurement.  Additionally, it investigates what is the effect of 
innovative procurement on procurement effectiveness. More specifically, three research questions are addressed in 
this study: 

Q1: What is the effect of collaborative relationships, procurement competence and procurement strategy on public 
procurement innovation? 

Q2: What is the effect of collaborative relationships, procurement competence and procurement strategy on 
procurement efficiency? 

Q3: What is the impact of public procurement innovation on procurement effectiveness? 

The empirical data used in this study was drawn through a dataset collected using a structured online questioner. 
Public procurement managers and experts from the operation level in public procurement from public organizations  

in Finland were approached. They were asked about their perception on how public procurement process is 
organized in their organization and about perception on the factors that affect the procurement innovation and 
procurement effectiveness. The results of the study have implications on the management of public procurement, 
allowing public managers to identify what are the most important factors that must be addressed in order to increase 
the innovativeness and effectiveness of public procurement. 

1.3. Outline of the study 

Drawing on the procurement innovation and effectiveness of public procurement literature, the paper identifies and 
outlines the factors that may influence the procurement innovation, as well as procurement effectiveness. Based on 
the theoretical background, a series of hypotheses are developed. The hypotheses describe the moderating effects of 
three factors (collaborative relationships, procurement competence and strategic procurement) on procurement 
innovation, as well as on procurement effectiveness. Thereafter another hypothesis is developed, which describes 
the impact of innovative procurement on procurement effectiveness. This is followed by the research methods, 
where the case study and the sample used are described first. Under the same section the analysis method and the 
research method are presented in detail. Then the results of the study are presented. Results focus on testing the 
research model with partial least squares structural equation modeling. Finally, the discussions and the conclusions 
are outlined, where the managerial implications, limitation and future research are presented, as well. 

2.� Theoretical background and hypotheses 

Two main concepts are investigated in this study: procurement innovation and procurement effectiveness. Before 
starting the investigation there is a need to define these concepts. Based on definitions, the main factors involved in 
the concepts will be identified. Definitions of “innovation” from different disciplines are found in literature: 
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economics, business, management, entrepreneurship, science, or technology [19]. There couldn’t be found a 
specific definition for procurement innovation. Nonetheless a multidisciplinary definition of innovation is available, 
that could be apply to any domain: “Innovation is the multi-stage process whereby organizations transform ideas 
into new/improved products, service or processes, in order to advance, compete and differentiate themselves 
successfully in their marketplace.” [19] (p.1334). 

The definition clearly underlines that innovation is a “multi-stage process” that must be well managed. As the 
definition suggests, the “ideas” are the first element involved in innovation. To be able to get innovative ideas, 
collaboration with consumers and suppliers is a very important factor. In innovative procurement the relationships 
with consumers and suppliers provide public managers with important knowledge that could be the engine of 
innovative ideas [20]. The second element present in the definition of innovation is the”new/improved 
product/service/process”. In order to be able to create something new, or to improve something that already exists,  
requires expertise and competence in that domain. Therefore, in the case of public procurement, procurement 
competence is an important factor of innovation [21]. The third element of definition underlines the aim of 
innovation: the success through advancement, competition and differentiation. This is clearly a strategic aim, 
suggesting that strategic view is an important factor of innovation. Therefore for procurement innovation, strategic 
procurement is an important factor that must be considered [22]. There can be concluded, that according to the 
definition of innovation, three important factors are involved in the concept of procurement innovation: 
collaborative relationships, procurement competence and strategic procurement. 

When investigating the definition of procurement effectiveness, no specific definition of effectiveness in 
procurement was found. Definitions from multiple areas (organization, strategic planning, leadership, education) 
underline the element of achieving the objectives: “The degree to which objectives are achieved and the extent to 
which targeted problems are solved. In contrast to efficiency, effectiveness is determined without reference to costs 
and, whereas efficiency means <<doing the thing right>>, effectiveness means <<doing the right thing. >>” [23]. 
The definition of effectiveness clearly suggests that strategic planning is an important element of effectiveness. 
Therefore, in procurement effectiveness analysis, strategic procurement is an important factor that must be 
considered [24]. Additionally, in the scientific literature there are found argumentations, that procurement 
competence and collaborative relationships are also important factors that affect procurement effectiveness [24]. 
Based on the argumentations found in the literature review, in this study the effect of those three factors 
(collaborative relationships, procurement competence and procurement strategy) will be tested for both variables: 
procurement innovation, as well as procurement effectiveness. Moreover, has been argued that procurement 
innovation and procurement effectiveness have effect on each other [6] .  This relationship will be investigated in 
the present study, as well. Based on the theoretical background the conceptual model and the hypothesis will be 
developed, further. 

2.1. The relation of collaborative relationships with procurement innovation and 
procurement effectiveness 

When the evaluation of procurement effectiveness is done, the following criterion are examined: the negotiated 
contracts have to meet the procurement needs, procured services have to meet the quality requirements, 
procurement did not exceed the given targeted costs and the procured service meets well the given specification 
[25].  Although the evaluation criterion are well known and specific attention has given to procurement 
competence, public procurement effectiveness has been emphasized as a big challenge in the last years. In the 
social and health care domain, the complex and interconnected problems related to public services make public 
procurement even more challenging [16] .  The need of collaboration with suppliers, and with people from different 
sectors of activity,  was never greater than now in the public procurement [26]. New innovative solutions that 
respond to challenges can be easier found when people with different expertise join their competences together [7]. 
 
The collaborative relationships with suppliers must be properly managed. First of all, a good information share 
system, as well as  the feedback system  between procurement organization and service suppliers have to be 
considered [27]. Furthermore, maintaining and developing good relationships with suppliers play a crucial role in 
procurement effectiveness [28]. Additionally, trust development between suppliers and procurement organization is 
very important, in order to develop strong relationships with suppliers [29]. 
 
In public procurement the innovative solutions are generally found in the early stage of procurement process, 
through an intensive collaboration with suppliers [30], [31].  Workshops with key suppliers can be organized in the 
early stage of procurement process to be able to find innovative procurement solutions [32]. Furthermore, 
collaboration is seen as an important factor when the aim is toward a more effective procurement [4]. Based on all 
these argumentations, the following hypotheses are posited:  
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H1: Good collaborative relationships with suppliers and customers have a positive effect on 
public procurement innovations. 
 
H2: Good collaborative relationships with suppliers and customers have a positive effect on 
public procurement effectiveness.  
 

2.2. The relation of strategic procurement with procurement innovation and 
procurement effectiveness 

Academics, practitioners and policy makers unanimously agree that public procurement has to be developed 
strategically in order to increase its effectiveness. Additionally public procurement has to become a strategic tool, 
when the aim is to  a more sustainable procurement and to create value for all stakeholders involved in procurement 
process [33]. Strategic procurement means stepwise approaches towards long-term objectives [7]. It is argued, that 
strategic procurement plays an important role in value creation for customers, as well as in  developing the value 
network with service suppliers  [34].  Moreover, the organization’s success and procurement effectiveness can be 
achieved through strategic procurement [35]. 

Currently in  public procurement the decisions are taken with a short-term reactive and tactical perspective, to  
comply with procurement law and to adapt to the competences of procurement managers, as well [7].  Long-term 
and clear objectives that are focused on innovative opportunities have to be established for a more sustainable and 
effective procurement [36].  Innovative solutions must be found continuously to be able to create value through 
public service procurement which assures an effective procurement. Therefore, the following hypotheses are stated:    

H3: Strategic development of public procurement has a positive effect on public procurement 
innovation. 
 
H4: Strategic development of public procurement has a positive effect on public procurement 
effectiveness. 
 

2.3. The relation of procurement competence with procurement innovation and 
procurement effectiveness 

Procurement is not just a simple activity of purchasing items or services; it is a multifaceted process that includes 
many other process management functions, like business strategy, risk management, information technology and 
legal compliance. The coordination of all these activities requires strong skills and competences to be able to 
approach organizational needs and to achieve the procurement goals [4]. Procurement competence is a very 
important skill that procurement managers should own to assure an effective procurement. Inappropriate planning, 
inability to identify the priorities and goals, or under-spending of budgets are among the problems which induce to 
ineffective procurement [37]. When recruiting new procurement personnel, their skills have to be consistent with 
the requirements found in the documentation regarding personnel skills. Furthermore, procurement staff 
competence has to be evaluated systematically and the staff requires continuous education, to update their 
professional skills [37]. 

Currently there is a lack of competence among public procurers. This also affects the innovativeness of public 
procurement [38], [39] .  Procurers with a broader competence which are able to identify the long-term strategic 
goals  use  much  easier  the  procurement  function  as  a  support  and  driver  for  innovations  and  value  creation  [7].  
Accordingly, it is hypothesized that: 

H5: Procurement competence of public procurers influences positively the innovation in public 
procurement. 
 
H6: Procurement competence of public procurers influences positively the public procurement 
effectiveness. 
 

2.4. The relation of procurement innovation and  procurement effectiveness 

Earlier it was investigated how different factors (collaboration, strategy and competence) affect procurement 
innovation, as well procurement effectiveness. Now the aim is to search in the scientific literature argumentations 
about the relation between procurement innovation and procurement effectiveness. Innovation can have a great 
impact on the procurement effectiveness. Procurement innovations are achieved through the organization’s ability 
to create procurement entities which include elements of creativity and know how [6]. The way how procurement 
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criteria are chosen, or how the goals of procurement are presented, may increase considerably the innovativeness in 
public procurement.  For example among the aims of organizations, one could focus on suppliers’ involvement in 
the improvement of service procurement description. New innovative ideas and innovations can be achieved using 
this as a procurement strategy.  Suppliers which achieve this goal can be rewarded, or contrary, they may get some 
sanctions in case of failure[40]. This way of getting new innovations in public procurement has been proven to have 
a positive effect on procurement effectiveness continuously [6]. Therefore, according to these argumentations found 
in the scientific literature, the following hypothesis is posed: 

H7: Innovations in public procurement have a positive effect on public procurement effectiveness. 

In the next chapter, which contains the empirical part of the study, all the hypotheses posed above will be tested. 
First the sample and analysis method are described, followed by the conceptual model and the results of analysis. 

3.� Methods  

 

3.1. Sample 
Public procurement of health and social services has emerged in recent years in Finland. From public expenses, 
health and social services covered approximately 57 percent in 2011. At the annual level, the health and social 
service procurement is worth of 2 billion Euros and it covers more than 90 percent of public service procurement 
[41]. Service procurement has been seen as one way to guarantee the availability of services and reform the 
structure of health and social care.  

The empirical evidence was gathered with a web survey. The target organizations were Finnish municipalities and 
public organizations responsible for providing health and social services. The organizations were at first contacted 
with telephone in order to reach a person that has experience or is responsible for service procurement. Altogether 
216 persons were contacted in advance. The number of responses received was 58 after three rounds of reminders. 
This results a response rate of 26.7 %.  

3.2. Analysis method 
Because the effective sample size was rather small, the selected analysis method was partial least squares structural 
(PLS) equation modeling, which is an appropriate analysis method for small samples  [42]. After reviewing articles 
that applied PLS modeling, Reinartz, Haenlein and Henseler [43] suggested that PLS is an emerging 
methodological choice in quantitative research and is suitable for small samples and for models with latent 
variables having several indicators. PLS makes no parametric assumptions and is focused on the significance of the 
relationships between the dependent and independent variables instead of analyzing the overall model fit as in 
covariance-based structural equation modeling.  

3.3. Measurement and research model 
The research model with central concepts and the hypotheses is presented in figure 1. The concepts of collaborative 
relationships, strategic procurement, procurement competence, procurement innovation and procurement 
effectiveness were assumed to be measured with multi-item scales. Most of these measurement items included in 
the survey were derived from the previous literature and were modified to target the research objective of this 
study. 

Collaborative 
relationships

Strategic 
procurement

Procurement 
compentence

Procurement 
innovation

Procurement 
effectiveness

H1 

H2

H4 

H3
H7

H5 

H6 

 
Figure 1: The conceptual model 

 
The PLS method allows for the estimation of the confirmatory factor analysis and the structural relations 
simultaneously. In the evaluation of the measurement model, PLS estimates the internal consistency for each block 
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of indicators and evaluates the measurement reliability in terms of composite reliability and average variance 
extracted [44] . Table 1 contains descriptive statistics of the measurement items and the results of confirmatory 
factor analysis in terms of factors loadings and reliability coefficients.  
 
Table 1.  Result of the confirmatory factor analysis 

Latent variable / Resource Mean SD Item 
loading 

CR AVE 

COLLABORATIVE RELATIONSHIPS    .860 .674 
Information sharing and feedback with suppliers is spontaneous.[27] 5.127 .963 .871   
Our organization has good relationships with suppliers.[28] 4.946 1.197 .849   
We pursue trust development between suppliers.[29] 5.071 1.373 .736   
STRATEGIC PROCUREMENT    .926 .760 
Service procurement is part of organization’s cont. development.[35] 4.259 1.358 .780   
Service procurement contributes to the organization's success.[35] 4.983 1.207 .886   
Service procurement adds value to end-customers.[34] 4.621 1.412 .911   
Service procur. has important role in value network development.[34] 4.897 1.307 .903   
PROCUREMENT COMPETENCE    .900 .694 
The procurement staff skills are evaluated systematically.[37] 2.561 1.389 .797   
Procurement capability of personnel is plotted and documented.[37] 2.421 1.451 .712   
Procurement capability influence the effectiveness of procurement.[37] 3.054 1.949 .904   
Continues education is required for procurement staff.[37] 3.589 1.876 .904   
PROCUREMENT INNOVATION    .937 .833 
Suppliers are involved in early stage of procurement for innovations.[35]  3.357 1.612 .905   
Supplier innovativeness can be related in the cost of service.[29] 3.333 1.327 .933   
Workshops with key suppliers  are organized to find innovative solutions.[32] 2.737 1.458 .900   
PROCUREMENT EFFECTIVENESS    .887 .666 
Procured services meet well the given specifications.[25] 5.155 .988 .678   
Procurement does not exceed the given target costs.[25] 4.544 1.351 .823   
Procured services meet the quality requirements.[25] 4.825 1.020 .865   
Negotiated contracts  meet well the different procurement needs.[25] 4.789 1.191 .882  1.
 
The loadings produced with confirmatory factor analysis were all high (>.7) and statistically significant (p<.001), 
suggesting that the selected items measure the underlying constructs properly. The composite reliability (CR) 
coefficients were all higher than the general limit of .7 suggested in the literature  [45]. The average variance 
extracted (AVE) was also used as an indicator of measurement reliability, and it should exceed .5  [46].  
Table 2 includes the correlation between latent variables, where the diagonal represents the square root of the AVE. 
The discriminate validity of the measurement can be confirmed by computing the square roots of the AVE 
coefficient and comparing them with the latent variable correlations. The square root of AVE should produce 
higher values than the correlations, indicating that more variance is shared with the latent construct and its 
indicators than with other components that represent different blocks of indicators  [47].  
 
 

Table 2. Correlations of the latent variables and the square root of the AVE scores on the diagonal 

 

Collaborative 

relationships 

Strategic 

procurement 

Procurement 

competence 

Procurement 

innovation 

Procurement 

effectiveness 

Collaborative relationships .821     
Strategic procurement .412 .872    
Procurement competence .183 .442 .833   
Procurement innovation .421 .195 .445 .913  
Procurement effectiveness .318 .512 .193 .326 .816 

 
Overall, when assessing the outer model (i.e., the measurement), it can be concluded that the measurement model 
meets the established criteria and suggests that further analysis can be conducted. 
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4.� Results of the modeling 

Table 3 gathers the results of the structural model with path coefficients and their significance. It also includes the 
R square of the dependent variables and summarizes the results of the hypotheses testing. The significance of the 
path coefficients was concluded based on t-statistics that were calculated with a bootstrapping method of 200 
samples  [48].  R  squared  is  used  as  a  measure  that  indicates  how  well  the  hypothesized  model  fits,  and  it  is  
computed for each dependent variable. 
 
Table 3. Results of the PLS path modeling 

Independent Dependent 
Path 
coefficient p Hypothesis 

Collaborative relationships ĺ Procurement innovation 0,410 ** H1: accepted 

Collaborative relationships ĺ Procurement effectiveness 0,007 ns H2: rejected 

Strategic procurement ĺ Procurement innovation -0,172 ns H3: rejected 

Strategic procurement ĺ Procurement effectiveness 0,528 *** H4: accepted 

Procurement competence ĺ Procurement innovation 0,447 ** H5: accepted 

Procurement competence ĺ Procurement effectiveness -0,175 ns H6: rejected 

Procurement innovation ĺ Procurement effectiveness      0,298 * H7: accepted 

** p < .001, *p < .01, ns = not significant      

 

The R square for procurement innovation was .338 and for procurement effectiveness it was .336, thus a fair share 
of variance of the dependent concepts was explained by the modeling. Considering the research model and 
hypotheses, the first two discussed the role of collaborative relationships on procurement innovation (H1) and 
effectiveness. From these only the coefficient from collaborative relationships to procurement innovation was 
significant and positive as expected. This means that the more collaborative the relationship between service 
providers and purchasing organization leads to higher innovativeness in procurement. Considering strategic 
procurement, only the hypothesis H4 is accepted. A strategic orientation in procurement has a positive influence on 
procurement effectiveness. Hypotheses H5 and H6 discussed the influence of procurement competence. From these, 
H5 is accepted, thus procurement competence has a positive relationship with procurement innovation. The final 
hypothesis H7 is accepted procurement innovation facilitates procurement effectiveness.  
 

5.� Discussion and conclusions  

The aim of this study was to investigate what factors affect the innovations and effectiveness of public procurement 
and what is the relation between procurement innovations and procurement effectiveness. Based on the literature 
review, three factors were identified as having influence on public procurement innovations and effectiveness: 
collaborative relationships, procurement strategy and procurement competence. All these three factors were 
considered in the analysis of this study. 
 
As the results of this study show, strategic procurement has the strongest effect on the effectiveness of procurement. 
Furthermore, the strategic procurement is the only important factor that affects procurement effectiveness. 
Collaborative relationships and procurement competence don’t seem to have any significant effect on procurement 
effectiveness. On the other hand, collaborative relationships and procurement competence have important effect on 
procurement innovation, while strategic procurement doesn’t have any effect on procurement innovation. 
Moreover, the study indicates that procurement innovation affect positively procurement effectiveness, even if the 
relation between them is not very strong. 
 
As stated earlier, strategic procurement showed the strongest positive influence on procurement effectiveness. This 
is in line with the previous research which emphasizes the strategic role of procurement when the aim is to a more 
effective public procurement [33]. This means that  in order to enhance the effectiveness of procurement, much 
more attention should be given to procurement strategy. This implies long-term objectives [7] which focus on 
creating value to end customers and enhancing the value network of all stakeholders involved in procurement 
process [34]. This way the success of procurement can be achieved [35]. Even if in the recent years strategic 
procurement has been emphasized as an important procurement function, too little attention has given in practice to 
it. Currently, procurement specifications focus mainly on criteria based on the lowest cost. In the future 
procurement criteria should focus on long-term objectives, especially on the impact the public services should 
produce on customers and tax payers [49]. 
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Contrary to studies found in the literature review, the results of this study suggest that collaborative relationships 
and procurement competence don’t have significant effect on procurement effectiveness. According to Sciele and 
McCue [4], procurers need strong procurement skills to be able to coordinate all the procurement activities and to 
achieve and to achieve the goals of the procurement. This suggests that procurement competence is strongly related 
to procurement strategy competence. The results of this study can be interpreted so, that procurement competence, 
as a standalone factor, has not much influence on procurement effectiveness, but just in  connection with the 
strategic planning of procurement (strategic procurement), which has a much stronger effect on procurement 
effectiveness. 
 
Similarly, this study suggests that collaborative relationships, as a standalone factor,  has no significant influence on 
procurement effectiveness, but just in connection with strategic procurement. If collaborative relationship 
management is part of procurement strategic planning, can be assured an effective procurement, as Carr and 
Smeber argue [28]. However, more research is needed to investigate if in other contexts, the results will be the 
same. In Finland innovation and collaboration are usually parts of strategic planning in the most organizations [49]. 
New research is needed in countries were innovation don’t play an important role in strategic planning. 
 
The second investigation made in this study was on the effect of collaborative relationships, strategic procurement 
and procurement performance on procurement innovation. As stated earlier, this study shows that collaborative 
relationships and procurement competence have positive effect on innovation, while strategic procurement doesn’t 
have any significant effect on it. As Seuring and Muller suggest [36], strategic procurement should focus on 
innovative opportunities in public procurement. However, no other evidence was found in the literature, regarding 
the effect of strategic procurement on procurement innovation. More studies are required to replicate the results of 
the present study. 
 
This study also showed the positive effect procurement innovation has on procurement effectiveness, even though 
the relation is not very strong. Innovations are known as unique and intelligent solutions to different kind of 
challenges [49]. In this study innovations were broadly approached as a general solution to enhance the 
effectiveness of public procurement. However, procurement innovations involve different changes in product, 
processes, or services. These are namely different types of innovations. Further, the aim of innovation is either to 
reduce cost, or to improve the effectiveness [50]. More study is required to investigate what kinds of innovations 
have a stronger effect on procurement effectiveness. 
 

5.1. Theoretical implications 

Even though in this study it was hypothesized that collaborative relationships and procurement competence have 
direct implications in increasing procurement effectiveness (based on some argumentations found in literature 
review) [28], [37] this study strength the definition of effectiveness [23]  , where it is suggested that only strategic 
objectives are important for the effectiveness of procurement. 

Another important finding which has theoretical implication is related to the definition of innovation. Based on the   
multidisciplinary definition of innovation found in the scientific literature [19], (which suggests that the main 
factors that are involved in innovations are related to collaboration, competence and strategy), it can be argued that  
the results of this study didn’t found any statistical significance between procurement strategy and innovation. It 
can be concluded, that in the case of public procurement, the only factors that have strong influence on innovations 
are the collaborative relationships and procurement competence. However, replication of this study is required in 
order to validate the findings of this study. 

5.2. Managerial implications 

The present study has managerial implications, as well. First of all, as a general implication can be specified that 
based on the results of this  study,  public managers can understand which issues must be emphasized when the aim 
is get more innovations in public procurement and make procurement process more effective. The main lesson 
learned here is that the most important factor that affects the effectiveness of public procurement is the strategic 
planning of procurement. Understanding the importance of strategic procurement and its role in enhancing the 
effectiveness of procurement, may have important implications in the organization of the whole procurement 
process. 

The second important managerial implication of this study is related to procurement innovations. The study shows 
that collaborative relationships and procurement competence have crucial roles in procurement innovations. 
Understanding the importance of developing and maintaining good relationships with suppliers and customers, as 
well as developing trusted relationships with all the stakeholders involved in public procurement process, more 
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innovations can be acquired in the public procurement domain. Based on this study, the public managers can 
understand the emerging need to move to a more collaborative procurement. The time of procurement based on 
competition has richened its limits. In a world where the public challenges are increasing continuously, 
collaboration has to take place of competition. No one organization has sufficient expertise to solve complex 
challenges encountered in the modern society [26]. New intelligent solutions, which include information from many 
domains, are required continuously. New innovations can be achieved through a wide and intensive collaboration, 
which includes not only experts, but customers and tax payers, as well.  

It was also found in this study that procurement competence has an important effect on procurement innovation. A 
managerial implication of the findings of this study is that educating and training public purchasers may play an 
important role in increasing innovations in public procurement. The procurement management competence should 
be a priority when recruiting new procurers, as well as maintaining and updating their competence through a 
continuous education.  Furthermore, the procurers must be aware of the role innovations play in procurement 
effectiveness. They must accept that the procurement process can be organized in different and new ways, which 
can provide greater effectiveness of the hole procurement process.. Even if the effect of innovations on the 
effectiveness of procurement cannot be evaluated beforehand, performance measurement must be periodically done 
in order to find which the most effective innovations are, or which are more costly [15]. 

5.3. Limitations and further research 

As all quantitative research, the present study has some limitations related to this issue, too. The results of the 
empirical analysis of the survey data are indicative due to the small amount of available data. Challenge faced by 
this type of study, is the motivation of the personnel that operates in the public domain. However, the validation of 
the measurement was rather convincing, as the central concepts were measured with indicators used in previous 
research. The validation of the research model could benefit from further research with higher statistical power. If 
considering the area of the research more widely, not only at the national level, the issues of procurement 
competence and collaborative relationships and their effect on procurement effectiveness should be further 
investigate.  Additionally, as in Finland innovation and collaboration are usually parts of strategic planning in the 
most organizations [49], new research is needed in countries were innovation don’t play an important role in 
strategic planning. Future research might include other samples from other countries or regions, to test if strategy 
has/doesn’t have effect on innovation. Additionally, must be tested if competence and collaboration have/don’t 
have effect on effectiveness. 
 
Moreover, as it was stated earlier that no other evidence was found in the literature, regarding the effect of strategic 
procurement on procurement innovation. More studies are required to replicate the results of the present study. 
Furthermore, this study indicates that innovations have a positive effect on procurement effectiveness, but the effect 
is not very strong. More study is required to investigate what kinds of innovations have a stronger effect on 
procurement effectiveness. 
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dataset of contracts for the procurement of granulated sugar in Russia in 2011. Our data shows 
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contracts with higher volume. The influence of competition measured by the number of suppliers 
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Introduction 
 

Public procurement accounts for a considerable part of the budget of most countries. The 

choice of optimal public procurement methods is a matter of particular importance, as more 

effective procurement saves a significant amount of public funds. 

Both researchers and politicians share the prevailing opinion that electronic auctions (e-

auctions) could become such a procedure. In particular, Ageshin (2001) states that due to greater 

transparency and the low cost of obtaining information, this procurement method brings about 

near perfect competition and, consequently, ensures the procurement of better goods and services 

at lower prices. 

However, from the point of view of institutional economy and the theory of contracts, the 

choice of suppliers through e-auctions for complex or package procurements1 may generate the 

effect   of   “negative   selection,”   as   in   the   absence   of   filters   based   on   business   reputation   and  

insufficiently competent qualification assessment or unscrupulous executors offering knock-

down prices for the sake of gaining a contract would end up as the auction winners. Nevertheless, 

in cases of simple and homogeneous products, the qualitative characteristics of which can be 

easily set out in the tender documentation and verified at the point of delivery,2 e-auctions can be 

considered the most effective procurement method. This is precisely the case described in this 

paper. 

The purpose of this survey is to analyze the factors influencing the price effectiveness of 

the procurement of a simple homogeneous product, using the example of granulated sugar 

procurement in Russia. In this work, price effectiveness is measured using three indicators. In 

our opinion, a more effective auction results in lower prices, greater price reductions and a larger 

difference between regional retail and contract price (if the contract price is lower than the 

regional price). 

In addition, we establish that e-auctions ensure better price effectiveness in comparison 

with other procurement methods. The availability of statistics on regional retail prices will also 

allow us to compare the prices of the contracts for the supply of granulated sugar with retail 

prices in considered regions. 

The article is structured in the following way: section 1 offers an overview of previous 

research on the subject, section 2 formulates the hypotheses to be tested, section 3 describes the 

market of public procurement of granulated sugar and the available data, section 4 presents the 
                                                 
1 According to the Nelson-Darby-Karni  classification,  they  may  be  referred  to  the  category  of  “experience”  and  “credence”  goods, 
see Nelson (1970), Darby&Karni (1973), and Tirole (1988). 
2 The Nelson-Darby-Karni classification refers such products to  the  category  of  “search”  goods. 
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testing methods of the hypotheses and their results, and section 5 contains the main conclusions 

and economic policy recommendations.   

 
1.� Literature Survey  

 

There are two aspects in examining the placement of contracts. The first involves 

effectiveness analysis of various procurement procedures in terms of procurement and 

transaction costs for the buyer. The second analyses the errors that may occur during the 

placement of a contract both due to corruption and collusion and as the result of external factors 

such as political pressure. 

There is no unequivocal answer to the question which is more effective: public 

procurement via e-auctions or negotiations with individual suppliers. Vellez (2011) shows that 

auctions in the medical technology market in Italy do not necessarily result in a greater price 

reduction than negotiations. However, Lalive and Schmutzler (2011) demonstrate that the prices 

under contracts concluded through auctions in the German railway construction market were 

lower. Such a difference may be connected with the specific characteristics of the markets under 

survey. In this context, it would be interesting to check whether auctions would lead to a 

reduction in procurement prices of granulated sugar in Russia. 

MacDonald, Handy and Plato (2002) compare the prices in the private sector with the 

prices in auctions held by the United States Department of Agriculture (USDA) and conclude 

that the typical wholesale price of comparable goods exceeds the price of contract. In addition, 

they discovered a nonlinear relation between the number of auction participants and the contract 

price: the marginal effect of an additional supplier joining the bid is low if the number of 

participants is large and high if the number of participants is small, but in both cases this effect is 

significant. 

In a separate group of studies on e-auctions, this method is considered o be more 

transparent, open and, consequently, ensures greater competition, which ultimately leads to a 

price reduction. Soudry (2004) has demonstrated that British e-auctions ensure better results than 

the first price auctions for products easily describable in quantitative terms. He also notes, 

however, that this type of auction is more sensitive to collusion, especially with recurrent 

interactions between the buyer and the suppliers. Singer, Roubik and Beffermann (2009) make a 

quantitative evaluation of the consequences of the transition to an e-procurement system in Chile. 

This transition resulted in a 0,28%–0,38% cut in administrative outlays and a 2,65% reduction in 

procurement prices. Pavel and Sičáková-Beblavá  (2013) show that e-auctions lead to an increase 
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in competition among the bidders and, as a consequence, to lower prices. The authors explain 

this effect by the relatively easy participation in such auctions and their greater transparency. 

However, Vaidya, Sajeev and Callender (2006) point out that the transition to e-

procurement does not always have favourable consequences, but involves considerable financial 

and time expenditure. The transition to more transparent procurement methods can be explained 

by political considerations. For example, Moszoro and Spiller (2012) show that if there is a 

potential risk of accusations of corruption, public officials may prefer using strictly formalised 

and economically less effective procurement procedures. Chong, Staropoli and Yvrande-Billon 

(2009) demonstrate that the choice of auctions as the predominant method of contracting as 

compared to negotiations is connected, inter alia, with political motives. 

An important factor that should be taken into account when evaluating the effectiveness 

of auctions, including electronic ones, is the possibility of corruption and collusion. Li and 

Zheng (2009) note that their conclusion regarding less aggressive competition at an auction 

following an increase in the number of bidders could change if the possibility of collusion is 

included in the model. A number of surveys (Chever & Moore (2012), Porter & Zona (1993, 

1997)) show the presence of collusion in contract markets. Podkolzina and Morozov (2012) 

demonstrate the presence of collusion between suppliers in the road construction markets in one 

Russian region as a result of which competition was actually brought to naught despite nominal 

participation of several bidders in the procurement procedure. 

The active reform process of the public procurement sector in Russia has sparked the 

interest of the academic community . Yakovlev, Demidova and Balaeva (2012) use the case of a 

major state-funded organisation to demonstrate that problems with the fulfilment of contractual 

obligations occur more frequently under contracts concluded through auctions, especially large 

contracts. Balsevich, Pivovarova and Podkolzina (2012) demonstrate, using information on 

procurement in ten Russian regions, that the prices of gasoline under contracts are lower if there 

is a greater level of information transparency, even without a considerable increase in 

competition. 

This paper in some of its methodological aspects builds on the previous Russian studies. 

At the same time, its novelty lies in the analysis of the price effectiveness of e-auctions on the 

basis of national Russian data on the procurement of a simple, homogeneous and staple 

commodity. 
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2.� Hypotheses 
This work analyses the influence of the procurement method on its effectiveness. It also 

tests a number of auxiliary hypotheses: 

+\SRWKHVLV����8VLQJ�YDOLG�H�DXFWLRQV�UHVXOWV�LQ�D�JUHDWHU�SULFH�UHGXFWLRQV�FRPSDUHG�WR�

RWKHU�SURFXUHPHQW�PHWKRGV��

+\SRWKHVLV����$Q�LQFUHDVH�LQ�WKH�QXPEHU�RI�DXFWLRQ�SDUWLFLSDQWV�OHDGV�WR�PRUH�HIIHFWLYH�

SURFXUHPHQW��7KH�HIIHFW�PD\�EH�QRQOLQHDU��

+\SRWKHVLV����)RU�ODUJHU�FRQWUDFWV�WKH�SULFHV�SHU�NJ��RI�VXJDU��DUH�ORZHU��

+\SRWKHVLV����)RU�ORQJHU�WHUPV�FRQWUDFWV�WKH�SULFHV�SHU�NJ��RI�VXJDU��DUH�KLJKHU��

As far as the first hypothesis is concerned, in single-source procurements and 

procurements based on the results of void auctions no considerable price reduction is to be 

expected. Requests for quotations, theoretically, should lead to smaller price reductions than 

valid auctions, as quotations are intended for the procurement of smaller volumes of goods due 

to the specifics of the Russian legislation. E-auctions also open access to participation in 

procurements for more suppliers. 

The second hypothesis follows previous studies (Pavel & Sičáková-Beblavá   (2013),  

Gomez-Lobo & Szymanski (2001)). The assumption that with a relatively larger number of 

bidders the marginal effect of appearance of a new competitor would be lower than in a situation 

with a small number of competitors also is logical. As mentioned above, this effect was seen in 

the US food procurement market (MacDonald, Handy & Plato (2002)). 

An increase in the contract volume, hypothesis 3, should lead to a reduction of the unit 

price of the procured goods. This is what happens in normal markets. It is sufficient to compare 

the retail and wholesale prices of any product, including sugar, to see that this is so. Chever, 

Saussier and Yvrande-Billon (2012) demonstrate that this pattern should persist, inter alia, in the 

market of contracts. 

According to the Russian law, the price of a contract cannot be changed in the process of 

its execution (except contracts on fulfillment of certain jobs), therefore, in the event of an 

increase of free market prices the supplier is liable for losses. To compensate for such risks, 

suppliers will agree to conclude long-term contracts only if the prices are higher (Chever, 

Saussier & Yvrande-Billon (2012)), which leads us to the formulation of the fourth hypothesis. 

The four hypotheses concern the impact of various factors on price effectiveness in public 

procurement. We also take into account the fact that the same factors can have a different 

influence on prices for contracts placed through different procurement procedures. We test this 
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hypothesis using a test similar to the Chow test, which compares coefficients for the same factors 

in the models estimated separately for different groups of contracts  

 

3.� Data Description 
3.1 General Characteristics of the Sugar Market in the Russian Federation1 

Granulated sugar production and consumption have a strong seasonal pattern. Production 

of sugar beet is generally from September to November, and the production of raw sugar from 

March to July. Consumption usually peaks in July. Domestic prices depend on supplies of 

cheaper imported sugar. 

During the past several years, the retail price of granulated sugar in the Russian market 

varied from 21,3 rub/kg in April–May 2007 to 44,3 rub/kg in February–March 2011. During 

2011, the price dropped by nearly 30% (see Fig. 1) owing to a record-breaking harvest of sugar 

beet. The average retail mark-up on wholesale prices in Russian is 25–30%. A batch of sugar 

exceeding 20 tonnes is generally considered a wholesale shipment. 

 

Figure 1.Dynamics of Average Wholesale and Retail Prices of Sugar during the Period 

from December 2010 to December 2011 

  
Source: Rosstat, Average weekly retail prices of some goods and services; Sugar 

Monitoring ISCO-I 

 

Retail prices of granulated sugar vary quite significantly across the regions of Russia. The 

lowest levels are registered in the federal districts where the largest sugar manufacturing 

                                                 
1 The authors express their acknowledgements to Nina Yershova whose materials were used for writing this section. 
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companies are situated. In the Far Eastern District, which is the farthest from the places of sugar 

production, sugar prices in 2011 were 60% higher. 

The sugar market is highly concentrated. The share of the three largest manufacturing 

companies is nearly 50%. Most of the national demand for sugar in Russia comes from retail 

consumers (approximately 50%), the food industry (about 40%), as well as hotels and public 

catering enterprises (7%). Public procurement accounts for 0,5% of the overall sugar sales in the 

Russian market. 

3.2 Sampling Specifics 

This work uses data on simple contracts for the procurement of sugar concluded in the 

period from 1 January 2011 to 31 December 2011 provided by the Unified Register of Federal 

and Municipal Contracts. This data contains all contracts concluded in the Russian Federation 

during that period where granulated sugar is the only supply item, and represents a continuous 

sample. 

Data on 2 975 contracts were taken from the Register, but not all entries contained 

complete information on the stages of the contract placement and fulfillment. In particular, in 

some cases the information on the amount ordered, the starting price, the number of auction 

participants was missing. 

After excluding files with data gaps we were left with 2 720 contracts (over 90% of the 

initial sample) for an overall volume of 11 300 tonnes at approximately 450 million rubles. 

Following the analysis of price reductions achieved in the process of auctions, single-

source contracts and contracts concluded through void auctions were also removed from the 

sample. The final sample for assessment was 2 323 contracts for 5 100 tonnes at 173 million 

rubles. 

3.3 Public Procurement Effectiveness Characteristics 

We will consider the following public procurement effectiveness characteristics: price per 

kilo, the price reduction during the auction compared to the starting (maximum) price, and 

deviation of the contract price from the average retail price in the region, to which the buyer 

belongs. The main descriptive characteristics are presented in Appendix 1. To exclude the impact 

of general market fluctuations, all prices were standardized on the basis of the average price of 

granulated sugar in Russia at the moment of summing up of the procurement procedure results. 

The average proportion of the price of sugar under contracts to the average retail price across 

Russia was approximately 0,9. 

To analyze the effectiveness of the procurement process, we reviewed the differences 

between four types of contracts: single-source contracts, requests for quotations, e-auctions, and 

void e-auctions (when there was only one participant). As a rule, there is no price reduction for 
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single-source procurement or contracts based on a void e-auctions. For requests for quotations, 

the price decreased by 13% on average, and for valid e-auctions by 9%. 

At first glance, the group of single-source contracts and contracts placed through void e-

auction are similar, because in both cases the order is placed without bidding. However in single-

source contracts the buyer decides to restrict competition while initially void e-auctions 

supposed to be competitive procedures. It may be a legitimate question about the appropriateness 

of allocating a separate group to requests for quotations with one only participant. However, 

preliminary analysis shows that there is no significant difference between requests for quotations 

with one, and more than one participant. 

The comparison of the price of one kilogram of sugar under a contract with the weekly 

average retail price of sugar in the region of the buyer’s location at the moment of the contract 

placement shows that in 83% of all cases the contract price of one kilogram of sugar is lower 

than the average in the relevant region of Russia.  

3.4 Other Characteristics of Contracts 

A considerable part of the sample (97%) consists of relatively small contracts (less than 

20 000 kg). Nevertheless, they account for only 37% of the total procurement volume. At the 

same time, we can see from Table P1 in the appendix that the bulk of the sample consists of 

small contracts (up to 100 000 rubles)1. On average, the decrease of the contract price per 

kilogram decline together with the size of the contract, the average contract price per kilogram 

grows as well. 

Contracts placed by different methods differ both in price and in volume (see Table P2). 

Prices are lower and the price decrease and its deviation from the regional average is greater for 

contracts placed through requests for quotations. Sugar prices under single-source contracts have 

the least deviation from the regional average. In addition, although such contracts are relatively 

few in quantitative terms, they account for a considerable share of the total procurement volumes 

both in kind and in cost.  

The average contractual period is approximately 125 days (see Table P3). Contracts with 

supply terms exceeding 200 days are on average more expensive than shorter-term contracts but 

the volumes of supply under the former are larger. At the same time, the size of the price 

decrease diminishes as the contract period becomes longer and the contract price per kilogram 

grows. 

Single-source contracts significantly differ from contracts awarded by other methods in 

terms of volume, price, and length (see Table 1). This suggests the heterogeneity of the market 

                                                 
1 According to Federal Law 94-FL, procurements to the sum less than 100 000 rubles in 2011 could be made without an auction 
(against an invoice of a single supplier). 
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and that the choice of procurement method could be based not only on the effectiveness 

comparison for procedures, but on other considerations. Unfortunately, the available data do not 

allow us to provide an analysis of this group of contracts to identify buyer incentives. Taking this 

into account we exclude from the further analysis single-source contracts. 

 

Table 1. Characteristics of contracts. 

Type of 

procurement 

Contract 

price 

(rubles) 

Contract 

volume 

(kg) 

Starting (maximum) 

sugar price 

(rubles/kg) 

Contract 

sugar price 

(rubles/kg) 

Term of 

delivery 

(days) 

Single-source 3 126 378 69 721 44,28 43,36 238 

Void e-auction 65 904,31 1 734 37,87 37,84 151 

E-auction 92 141,26 2 615 36,52 32,77 142 

Request for 

quotation 

63 851,12 1 931 39,04 33,61 104 

 

In addition, we exclude from the analysis contracts with a price higher than 500 000 

rubles, because procedures may be used only for contracts with lower price according to the law. 

Furthermore, as can be seen from the descriptive statistics (see Appendix 1) contracts are not 

homogeneous in terms of volume and price. There are contracts of small volumes (18-20kg) and 

a very large (up to 350t). The exclusion of the largest contracts helps to mitigate this 

heterogeneity. 

 

4.� Modeling the Effectiveness of Contract Placement 
4.1 Choice of Models 

This work analyses contract placement effectiveness indicators which are continuous 

variables, and using the least-squares method we evaluate the impact of various factors on the 

characteristics of the contracts.  Because of the possible heteroscedasticity we use robust 

estimates for the covariance matrix of coefficients. 

The following variables will be regarded as dependent variables: 

x the contract price standardized on the basis of the average price in Russia at the 

moment of the contract placement; 

x the decrease of the price of one kilogram of sugar in the process of the contract 

placement (as portion of the standardized starting (maximum) contract price; 
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x the deviation of the contract price from the average retail price in the region at the 

moment of the contract placement (as portion of the standardized regional retail price). 

All models wherever possible use the following regressors: the contract volume (in 

kilograms or as a dummy variable for the contract value), scheduled contract execution period 

(in days), the number of participants in the procurement procedure, the average regional price of 

one kilogram of sugar at the moment of the contract placement standardized on the basis of the 

average price of sugar in Russia at the same moment. We include control variables in all models 

in the form of sets of dummy variables coupled with the contract placement month. 

We check whether the influence of the same factors on the price performance of the 

contract is the same for different procurement methods. We add dummy variables to the models 

for procurement methods (e-auction is the base category) and their cross-products with all other 

covariates. Then we check them for joint significance. In fact, this test is an analogue of the 

Chow test. In the case of significant differences in the impact of factors for different types of 

procedures we estimate models separately for every procurement method. We also include the 

number of participants as covariates. 

4.2 Hypotheses Testing Results 

After removing from consideration contracts worth more than 500 000 rubles and single-

source contracts, there are 2 609 observations in the data set, of which 1 460 contracts were 

placed by a request for quotations, 839 by the e-auction and 310 by void e-auction. Firstly, we 

verify whether all the data can be included in one model. To do this, we use the previously 

described procedure: including dummy variables and their cross-products with other covariates 

in the model to test the hypothesis that there are significant differences in the coefficients of all 

regressors for e-auctions and other procurement methods. Test results are shown in Table 2. 

Hypotheses about the same influence of the factors included in the models are rejected at any 

reasonable level of significance. Consequently, it is necessary to evaluate independent models 

for each of the procurement methods. We also include the number of participants in the models 

for e-auctions and requests for quotation, and we assume a quadratic dependence on this 

regressor, which is consistent with the assumption of a decreasing effect on the growth of the 

level of competition, confirmed previous studies (Pavel & Sičáková-Beblavá   (2013),  Gomez   -

Lobo & Szymanski (2001)). 

Table 2 also shows the coefficients for the dummy variables for the differentiation of 

procurement method (the void e-auctions or requests for quotations) from e-auctions. To avoid 

the problem of multicollinearity and to improve the effectiveness of estimates we test hypotheses 

about the joint significance of coefficient groups and exclude them from the model in case of 

insignificance. According to Table 2 there is a significant difference in the price characteristics 
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for contracts placed using different procurement methods, compared with e-auctions the sugar 

price is higher for requests for quotations and void e-auctions. 

 

Table 2. The results of the Chow test analogue. a) 

 

Model Contract price of one 
kilogram of sugar 

Price 
reduction 

Price deviation from regional 
price 

E-auction and 
void e-auction 

E-auction 
and request 
for 
quotation 

E-auction 
and request 
for 
quotation 

E-auction and 
void e-auction 

E-auction 
and request 
for 
quotation 

w
ith

 
co

nt
ra

ct
 

vo
lu

m
e 

Test 11,72*** 6,60*** 20,75*** 12,77*** 6,06*** 

Dummy 
coeffici
ntb) 

-0,453*** 0,062*** 0,280*** 0,269** -0,067*** 

w
ith

 
co

nt
ra

ct
 

pr
ic

e 
du

m
m

y 

Test 12,77*** 7,39*** 28,38*** 14,10*** 6,76*** 
Dummy 
coeffici
ntb) 

-0,469*** 0,051** 0,287*** 0,283** -0,057*** 

a) *** null hypothesis rejected at 0,01 significance level, ** null hypothesis rejected at 0,05 
significance level, * null hypothesis rejected at 0,1 significance level 

b) Dummy for procurement procedure type 
 
Let us consider the factors influencing the contract price of one kilogram of sugar. The 

results of assessment of various specifications of relevant models are presented in Table 3. For e-

auctions and requests for quotations, increases in the contract volume lead to lower prices 

(though this effect disappears in the model with a dummy variable for belonging to different 

groups of value instead of volume in kilograms). For void e-auctions volume has no significant 

influence on the price. The duration of the contract is significant in five of the six estimated 

models, and for e-auctions the growth of contract the price increases, while for contracts placed 

by void e-auctions the price decreases. This may be due to the absence of competition in e-

auctions, but additional research is necessary to verify this hypothesis. At the same time, for 

requests for quotations the coefficient of the corresponding regressor is significant only at a 

significance level of 0.1, and only in the specification of the model with the contract volume as a 

covariate. 

The number of participants in the procurement procedure has a significant impact on the 

price. Results do not allow the rejection of the hypothesis of non-linearity of this effect for 

requests for quotations in both versions of the model specification (with the amount of the 
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contract in physical and monetary terms) and for e-auctions in the model with the contract 

volume in terms of money. The retail regional sugar price has a positive effect on the 

procurement sugar price in all the models. 

 

Table 3. Factors influencing the contract price of one kilogram of sugara) b) 

 

Regressors 

(1)  (2)  (3)  (4)  (5)  (6)   

E-auction  Void e-auction  Request for 
quotation  E-auction Void e-auction Request for 

quotation  

Contract volume (kg) 
-1,15e-05***  1,60e-06  -8,11e-06***      

(2,72e-06)  (5,07e-06)  (1,56e-06)      

Number of participants 
-0,025***   -0,035***  -0,021*   -0,037***   

(0,010)   (0,009)  (0,012)   (0,009)   

Squared number of participants 
0,003***   0,003***  0,002   0,002**   

(0,001)   (0,001)  (0,001)   (0,001)   

Contract duration  
2,49 e-04***  -2,82 e-04**  7,99e-05*  2,37 e-04***  -2,784 e-04**  5,63e-05   

(6,39e-05)  (1,197 e-04)  (4,46e-05)  (6,56e-05)  (1,17 e-04)  (4,54e-05)   

Standardized average regional 
price 

0,412***  0,969***  0,446***  0,385***  0,960***  0,439***   

(0,052)  (0,143)  (0,036)  (0,055)  (0,1382375)  (0,036)   

Dummies for a month yes  yes  yes  yes  yes  yes   

Contract value from 100 to 500 
thousands rublesc) 

   -0,007  0,017  -0,003   

   (0,020)  (0,023)  (0,009)   

Constant 
0,474***  -0,156  0,532***  0,489***  -0,011  0,534***   

(0,052)  (0,137)  (0,037)  (0,056)  (0,130)  (0,038)   

Number of observations 839  310  1 460  839  310  1 460   

 R2  0,469  0,774  0,211  0,454  0,776  0,200  

a) * significant at 0,01; ** significant at 0,05; *** significant at 0,1 
b) the robust standard errors of the coefficients are in brackets 
c) dummy variable 
 

Table 4 presents the results of the modeling of the contract price reduction compared to 

the starting (maximum) price. The volume of the contract has a significant influence on price 

reduction. In the models with dummy variables for contract value, the influence of the contract 

value is significant only in the models for requests for quotations. For e-auctions there is a 

significant positive influence of contract volume. For requests for quotations there is a negative 

influence. Contract duration also has a significant impact on the size of the price reduction, for 

requests for quotations an increase in duration leads to a bigger price reduction, for e-auctions, it 

lowers the price decrease. The number of bidders has a significant influence on the magnitude of 
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the price reduction, and in this case, the hypothesis of non-linear relationship between the size of 

the price reduction and the number of bidders cannot be rejected. 

In regions with higher average retail prices, the price reduction is greater for e-auctions. 

This can be explained by the fact that in regions with higher retail prices, participation in public 

procurement can be more attractive for suppliers. However, for requests for quotations the 

average retail price has no significant influence on the price reduction. 

 

Table 4. Factors influencing the contract price decrease of one kilo of sugar (as %) (exclusive of 
single-source contracts and void auction contracts)a) b) 

 

Regressors 
(1) (2) (3) (4) 

E-auction Request for 
quotation E-auction Request for 

quotation 

Contract volume (kg) 
8,58e-06*** -4,13e-06***   
(2,62e-06) (1,04e-06)   

Number of participants 
0,052*** 0,045*** 0,049*** 0,045*** 
(0,007) (0,006) (0,008) (0,006) 

Squared number of participants 
-0,003*** -0,003*** -0,003*** -2,65 e-04*** 

(0,001) (0,001) (0,001) (0,001) 

Contract duration 
-1,94 e-04*** 6,74e-05** -1,86 e-04*** 6,57e-05** 

(5,30e-05) (3,07e-05) (5,36e-05) (3,10e-05) 

Standardized average regional price 
0,227*** 0,010 0,244*** 0,013 
(0,031) (0,020) (0,030) (0,020) 

Dummies for month yes yes yes yes 

Contract value from 100 to 500 
thousands rublesc) 

  0,014 -0,023*** 
  (0,014) (0,005) 

Constant 
-0,243*** 0,042* -0,251*** 0,035 

(0,032) (0,024) (0,032) (0,025) 
Number of observations 839 1 460 839 1 460 

R2 0,364 0,276 0,350 0,278 
a) * significant at 0,01; ** significant at 0,05; *** significant at 0,1 
b) the robust standard errors of the coefficients in brackets 
c) dummy variable 

 

The results of the modeling of the difference between the contract price and the average 

retail price in the region are presented in Table 5. The contract volume in this case influences the 

price difference only for e-auctions and requests for quotations and the value of contract does not 

have an impact on the price deviation. Higher contract volume leads to an increase of the price 

difference. For long-term contracts, prices are closer to the average regional price if the contract 

was placed through e-auctions or requests for quotations. The number of participants in the 

procurement procedure has a non-linear influence on the size of the deviation from the average 

regional prices only for requests for quotations. For e-auctions the number of participants in the 

procedure is significant and its square only for the volume of contract. For models with contract 

value as a regressor, only the number of participants is significant. 
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The influence of the average retail regional price on the contract price is important for e-

auctions and requests for quotations, and in both cases, the procurement price is lower in 

comparison with regional price and is greater in regions with higher retail prices. 

 

Table 5. Factors influencing the difference between the average regional price and the contract 
price of one kilo of sugar (as %)a) b) 

Regressors 

(1)  (2)  (3)  (4)  (5)  (6)  

E-auction  Void e-auction Request for 
quotation  E-auction Void e-auction Request for 

quotation 

Contract volume (kg) 
9,05e-06***  -1,86e-06  8,04e-06***     

(2,71e-06)  (5,27e-06)  (1,52e-06)     

Number of participants 
0,022**   0,034***  0,019*   0,036***  

(0,010)   (0,009)  (0,011)   (0,009)  

Squared number of 
participants 

-0,002**   -0,002**  -0,002   -0,002**  

(0,001)   (0,001)  (0,001)   (0,001)  

Contract duration  
-2,29 e-04***  2,592 e-04**  -7,89e-05*  -2,17 e-04***  2,565 e-04**  -5,53e-05  

(6,16e-05)  (1,156 e-04)  (4,19e-05)  (6,25e-05)  (1,135 e-04)  (4,26e-05)  

Standardized average 
regional price 

0,415***  0,049  0,355***  0,440***  0,058  0,361***  

(0,043)  (0,132)  (0,030)  (0,045)  (0,128)  (0,030)  

Dummies for month yes  yes  yes  yes  yes  yes  

Contract value from 100 000 
to 500 000 rublesc) 

   -0,004  -0,014  0,003  

   (0,019)  (0,023)  (0,009)  

Constant 
-0,303***  0,001  -0,346***  -0,319***  -0,003  -0,348***  

(0,044)  (0,127)  (0,033)  (0,047)  (0,121)  (0,034)  

Number of observations 839  310  1 460  839  310  1 460  

R2 0,309  0,556  0,175  0,297  0,567  0,163  

a) * significant at 0,01; ** significant at 0,05; *** significant at 0,1 
b) the robust standard errors of the coefficients in brackets 
c) dummy variable 

 

5.� Conclusion 
Our analysis reveals significant differences in the nature of the influence of the same 

factors on the contract price in competitive procedures and void e-auctions. Moreover, the 

contract price of sugar is lower in e-auctions than in requests for quotations, but higher in e-

auctions compared to void e-auctions. Therefore, our first hypothesis has not been rejected and 

the price difference between contracts placed using e-auctions and requests for quotations may 
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be interpreted as a sign of the effectiveness of e-auctions. However, features of void e-auctions 

as non-competitive procedures should be subject to further investigation. 

The assumption about the positive influence of competition during procurement has been 

sustained. The influence of the increase in the number of participants is more significant for less 

competitive procedures. This conforms to the finding of MacDonald (2002). 

The third hypothesis did not find reliable proof for void e-auctions, but cannot be rejected 

for e-auctions and requests for quotations. For contracts placed through e-auctions and requests 

for quotations, the growth of the contract volume leads to a lower contract price of sugar, a 

higher difference between initial and contract prices and a deviation of the contract price from 

the regional retail sugar price. 

Results for the fourth hypothesis of the impact on his long-term contract price 

characteristics are ambiguous. There is an increase of the contract price for long-term contracts, 

the price reduction is smaller for long-term contracts and contract prices are closer to regional 

prices for long-term contracts. For the requests for quotations the results are similar, but it is 

significant only in the models with contract volume as a regressor. On the other hand, an 

increase of the duration of the contract reduces the contract price and makes the difference 

between contract and regional prices higher. This result contradicts our initial proposition and 

requires additional analysis. In addition, the analysis reveals a number of specific features of the 

public procurement of sugar in Russia. One is its size and price non-homogeneity. The analysed 

contracts included both small shipments (18–20kg) and very large ones (up to 350t). 

Considerable differences in the price of one kilo of sugar were found over time and across 

regions, which may be a manifestation of the price fluctuations characteristic of this market.  

Requests for quotations were the most common procurement method (53% of all 

concluded contracts). The largest contract price decrease as compared to the starting price was 

also registered for these contracts. Contracts from a single source represent the largest contracts 

in the sample (the average contract volume totaled 69,7 tonnes), and in terms of value they 

accounted for almost 57% of the total sugar procurement volume despite making up only 3% of 

the number of contracts. These findings show that effective regulations contain numerous 

exceptions allowing the largest shipments to evade competitive procurement. 

It has also been established that the average prices under contracts were approximately 

10% lower than the average regional retail prices during the same period. However, considering 

that the average wholesale prices in the sugar market are about 25% lower than the retail prices, 

the prices under contracts are generally above wholesale prices. Therefore, the effectiveness of 

the placement of contracts based on price differences with the regional average is achievable 

only for contracts of small volumes. 
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Regulators, therefore, ought to consider the costs of procurement procedures and how to 

reduce them. A good example of this sort of analysis is the report prepared by 

PricewaterhouseCoopers for the European Commission in 2011 (PwC, 2011). It would also be 

expedient to monitor important markets using indicators which detect potential collusions. 

In conclusion, we would like to note that our findings and recommendations are based on 

data for the procurement of only one product which restricts possible generalisations. 
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Appendix 1. Main Characteristics of the Sample 
 

Table P1. Characteristics of different value groups of contracts 
Contract 
value 

Number 
of 
contracts 

Share of 
contracts 
(%) 

Average 
standardized 
contract price 
of one kilo of 
sugar  

Average 
standardized 
starting 
(maximum) 
contract price 
of one kilo of 
sugar 

Average 
decrease of 
the 
standardize
d price* 

Average 
difference of 
the contract 
price from 
standardized 
average 
regional 
price** 

Up to 
RUR 100 
000 

2 229 81,95 0,900 1,015 0,102 0,076 

From 
RUR 100 
000 to 250 
000 

346 12,72 0,904 1,024 0,111 0,104 

RUR 250 
000 and 
more 

145 5,33 0,955 1,033 0,072 0,062 

All 
contracts 

2 720 100 0,903 1,017 0,101 0,132 

* As a proportion of the standardized starting (maximum) contract price. 
** As a proportion of the standardized average regional price. 

 
Table P2. Characteristics of contracts placed by different methods 

Procurement method Number of 
contracts 

Share of 
contracts (%) 

Total 
procurement 
volume (t) 

Total 
procurement 
volume (million 
rubles) 

Single source 81 2,98 5 647 253,8 
Void auction 316 11,62 548 20,8 
Auction 863 31,73 2 257 79,9 
Request for 
quotations 

1 460 53,68 2 820 93,2 

All contracts 2 720 100 11 272 447,8 
Procurement method Average 

standardized 
price (kg) 

Average drop in 
the standardized 
price* 

Average price 
deviation from 
the standardized 
average regional 
price** 

Median number 
of participants 

Single source 1,015 0,009 0,002 1 
Void auction 0,920 0,001 0,043 1 
Auction 0,915 0,095 0,067 3 
Request for 
quotations 

0,887 0,132 0,098 3 

All contracts 0,9034131 0,101 0,079 3 
Procurement method Average 

contract size 
(kg) 

Average 
contract value 
(million rubles) 
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Single source 69 721 3 126 378   
Void auction 1 734 65 904,31   
Auction 2 615 92 141,26   
Request for 
quotations 

1 931 63 851,12   

All contracts 4 144 164 265,80   
* As a proportion of the standardized starting (maximum) contract price. 
** As a proportion of the standardized average regional price. Positive value means that the 
contract price is lower than the average regional price. 
 

Table P3. Characteristics of contracts of different terms 
Term of delivery Number of 

contracts 
Share of 
contracts (%) 

Total 
procurement 
volume (t) 

Total 
procurement 
volume (million 
rubles) 

Up to 100 days 1 336 49,12 2 562 88,4 
From 100 to 200 
days 

974 35,81 1 705 57,7 

Over 200 days 410 15,07 7 004 301,6 
All contracts 2 720 100 11 272 447,8 
Term of delivery Average 

standardized 
price (kg) 

Average drop in 
the standardized 
price* 

Average price 
deviation from 
the standardized 
average regional 
price ** 

Median number 
of participants 

Up to 100 days 0,890 0,122 0,080 3 
From 100 to 200 
days 

0,907 0,087 0,087 3 

Over 200 days 0,942 0,070 0,055 2 
All contracts 0,903 0,101 0,079 3 
Term of delivery Average 

contract size 
(kg) 

Average 
contract value 

  

Up to 100 days 1 918 65 977,22   
From 100 to 200 
days 

1 751 59 287,94   

Over 200 days 17 084 733 929,10   
All contracts 4 144 164 265,80   
* As a proportion of the standardized starting (maximum) contract price. 
** As a proportion of the standardized average regional price. Positive value means that the 
contract price is lower than the average regional price. 
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Introduction 
Small and medium-sizes enterprises (SME) are stressed as highly important in the European Union for growth and 
innovation. The European Commission has adopted the "Small Business Act" which reflects the Commissions 
political will to recognize SME's importance as both key players at local level for wellbeing of communities and 
their importance as employers (2008a). Public procurement is one of the areas which has been targeted with the 
intention to increase SME's participation in public procurement (2008b). 
 
Many of the obstacles to SME's access to public procurement have been identified by several government 
authorities. While some countries apply set-asides and quotas to ease access for SME's, eg Canada, USA, India and 
South Africa, the European Union instead use recommendations and guidelines (2008b), such as dividing contracts 
into smaller lots, evaluating best value for money rather than lowest price, and decreasing the administrative burden 
in submitting bids. 
 
The purpose of this paper is to investigate some measures to increase SME participation and what implications 
these have for both SME's and larger firms. This is investigated using a unique dataset consisting of a representative 
sample of all procurements conducted in Sweden during 2007-2008. Does, for example, quality measures and 
weights matter for SME's chances of winning? And how does the total value and contract time affect the number of 
bids submitted by SME's? 
 
I find that introducing evaluation of the economically most advantageous bid (instead of the lowest bid) increases 
SME participation but does even more so for large firms. Although, there is a negative effect on SMEs probability 
to win by introducing evaluation of quality, making the recommendation merely for show, not having any positive 
effects for SMEs in public procurement. Also, having more than ten part contracts increases bidding by SME's, but 
large firms tend to participate less when there are many contracts lots. Dividing the procurement into just a few 
contracts on the other hand decreases participation across all firms sizes, but more for large firms. The more 
complicated regulations for procuring above the threshold also decreases participation of SME's, but increases large 
firms participation. 
 
The paper introduces small and medium-sized enterprises in public procurement in section two, discussing the 
theoretical predictions of what the estimations might show. Then I will address previous research in section three, 
and continue with description of the data collected in section four. Section five concerns the methodology to use 
and the results are presented in section six. I will then discuss the results and conclude the study in section seven 
and eight, respectively. 
 

SMEs in Public Procurement 
Facilitating SME's access to public procurement has recently drawn more interest. Among the first to discuss the 
problem of low SME participation in public procurements was a report published by the Swedish Institute for 
Growth Policy Studies (ITPS) which concluded, i.a. that the procurement procedure is complicated and that 
contracts are too large for SMEs (Tervahauta & Zackrisson 2004). 
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Using the EU's definition, firm sizes can be categorized by number of employees in the following manner1: 
1. Proprietorships and micro firms (0-9 employees), 
2. Small firms (10-49 employees), 
3. Medium-sized firms (50-249 employees) 
4. Large firms (>249 employees) 
 
For the European Union, SME's2 make up 99 percent of the number of enterprises and account for 52 percent of the 
total turnover. In contrast,  they secured 33 percent of the value of public procurements during 2006-2008, making 
them underrepresented in the procurement sector compared to their economic role in the EU. The total value of 
public procurements account for around 17 percent of the EU GDP (Review of SBA 2011)3. 
 
Up until the Review of SBA in 2011, only eight member states including Sweden have adopted the EU's best 
practices4. In both the European and the Swedish legislation, it is firmly pointed out that all firms must have the 
same opportunities to compete on equal terms (Directive 2004/18/EC; LOU 20075). All bidders in a procurement 
should thus possess the same opportunities in participating and bidding. 
 
Although, there might be distortions due to different reasons. Large corporations might have relatively more 
resources in creating and submitting bids, as opposed to smaller companies where submitting a bid is a much larger 
investment. While the larger firms tend to have a section solely employed to monitor the market, constructing and 
submitting bids to all possible procurements, creating economies of scale in creating bids, small firms may 
experience constraints in administrative capacity for creating and submitting bids. 
 
On the basis of this regulation and given a falling SME participation in procurements in Sweden the Swedish 
Competition Authority (KKV) issued guidelines on how to facilitate participation for SMEs (KKV 2009b). These 
were, in general, the same as in the ITPS report from 2004. This consist of general advices such as gathering market 
information pre-advertising, rapidly answering questions about  ongoing procurements, and advertising up-coming 
procurements as soon as possible. Adding to this, it also states more specific guidelines such as avoiding too large 
and extensive contracts, avoiding short bidding windows and to avoid short time frames between the conclusion of 
the procurement and the start of delivery. The part in avoiding too large and extensive contracts is of special interest 
in this study. 
 
When public services and goods are procured, the amount and value procured is often high. Due to both costs 
associated with procuring and the amount of goods or services needed to satisfy the demand in a municipality or 
government authority, the procurements can often cover very large amount of a good or service and also cover a 
large geographic area. Therefore this could hinder SMEs, both because of capacity constraints and due to their 
limited geographic footprint, in submitting a bid. Procuring large contracts are in the short run often beneficial for 
the procurer, mainly because of the administrative costs associated with each procurement. In the long run this 
suppresses competition and might raise prices due to the exclusion of SMEs from different markets (Tervahauta & 
Zackrisson 2004). 
 
The European Commission has also addressed the problem of obstacles for SMEs participation in public 
procurement and issued a document with guidelines and caveats when conducting public procurement (EU 
Commission 2008). In this document the Commission address the problem of too large contracts which excludes 
SMEs not only by quantity but also by quality. By procuring large diverse contracts consisting of heterogeneous 
goods and services this effectively excludes specialized SMEs that might only be able to supply in one of the 
demanded areas. The best practices also include alleviating the administrative burden and evaluating not the lowest 
price but the economically most advantageous bid (EU Commission 2008). Although, it is important to consider 
here that a reason for making it complicated to submit a bid can prevent fraudulent bids when quality is hard to 
observe. 
 
The problem concerning the administrative burden can be substantial for SMEs. While large enterprises have units 
that only handle bidding in public procurements, in a small firm this might be administered by a single employee 
who also administrates other tasks. Therefore the relative cost to produce a bid and submit may be higher for the 
smaller company compared to the larger. The cost of bidding is also embedded in the bid since the possible revenue 

                                                        
1 The categories can also be accompanied by a balance sheet ceiling for the different categories, but in this paper I categorize them solely due to 
employee size. 
2 The term SME, standing for Small and Medium-sized enterprises, includes all firms having less than 250 employees, meaning that 
proprietorships, micro, small and medium-sized firms are included. 
3 Although, this is not unique for Sweden. The same is also true for the whole European Union where 98 percent of all European bu sinesses are 
SMEs (ECORYS 2012). 
4 Austria, France, Germany, Ireland, Poland, Portugal and the UK are the others. 
5 Meaning the Law of Public Procurment (Lagen om Offentlig Upphandling 2007). 
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from the procurement must cover all the firm costs, so high bid-production costs should further raises the total cost 
of procuring. 
 
Evaluating the bids with the economically most advantageous bid instead of the lowest price also increases SME 
participation according to the EU Commission (2008). This is due to the SME sector being a source for innovation 
and R&D activities, and by evaluating not only the cost of buying the products but also possible gains from better 
suited or more advanced products the SMEs could increase their possibility of winning and thus the participation 
rate would increase6. 
 
Some countries use preferential treatment for small-scale businesses, among them India, USA Canada and South 
Africa.  The US federal law of Acquisition defines that two discriminatory measures are allowed to promote SME 
participation, set-asides and direct discriminatory price adjustment (Federal Acquisition Regulation 2005, 
Subchapter D, Part 19). 
 
 
Innovation 
Schumpeter (1947) introduced the concept of creative destruction in which entrepreneurs develop new products and 
processes that make the existing obsolete, and argued that large firms have an advantage in innovation. Up until 
today, few definitive conclusions have been reached, but small firms are also seen as agents of change and 
development (De Jong & Vermuelen 2006; McAdam et al. 2010; Spencer et al. 2008). 
 
Many argue today that SMEs are a large source of innovation. The European Commission have in recent years 
highlighted major initiatives to foster innovation through public procurement, for example the Aho-report (2006) 
and the Barcelona Strategy (2003). Public procurement has the potential to spur innovation through government 
demand of a specific function, where the design of the function is not defined but up to the innovative firms to 
develop (Rothwell and Zegveld 1981; Geroski (1990); Edler and Georgiou 2007; Aschhoff and Sofka 2009). Since 
the government guarantees a certain amount of sales, the market risk is lower for developing new products or 
services in public procurement. 
 
A recent study by Aschhoff and Sofka (2009) have concluded that public procurement has an impacts of innovation 
success in firms similar to that of a spillover effects of knowledge infrastructure in universities. It has the possibility 
to spur firm's innovation performance for smaller firms in regional areas under economic stress and in distributive 
and technological areas. Public procurement is also found to have the most immediate impact on innovation in 
small firms, comparing against three other sources of innovation; regulation, domestic university and public R&D 
subsidies. 
 
Herrera and Sánchez-González (2012) show that small and large, but not medium-sized, firms increased their 
economic returns when getting economic R&D subsidies compared to firms that did not get these. They also show 
that small firms, when acquiring subsidies, act in a different way than larger firms. Small firms use the subsidies to 
extend their knowledge base towards innovation that gives short term effects, but fail to give long term advantages. 
Also, R&D subsidies were most effective in stimulating R&D intensity in small and medium-sized firms, possibly 
due to the financial constraints that they face when taking on innovation activities, as opposed to large firms. 
 
Although there is today no possibility to conclude who innovates more, large or small firms, studies have shown 
that there are major differences between different industries. Also, small and medium sized firms have been shown 
to behave in similar ways, using patents to develop new products and using search for flexibility as a driver for new 
processes. Innovation in larger firms is more focused on market expansion strategies, and Vaona and Pianta (2006) 
argue that since these are the specific mechanisms that can be identified in European industries, this could be an 
explanation behind the evidence that larger firms perform better in product and process innovation. In summary, the 
common understanding of the relation between firm size and innovation is that it relies heavily on the institutional 
setting and what industry the firms operate in. 
 

Previous Research 
Public Procurement has since Myerson's (1981) paper on optimal auction design attracted a large body of research. 
Manelli and Vincent (1995) develop Myerson's theory to address the problem of auctions in procurements where 
the quality of the product is unknown ex ante and cannot be verified by a court ex post. 
 

                                                        
6 Economic theory is though unclear about the effects of evaluating quality on SME participation and winning. Besanko et al (2009) argue that 
larger firms are actually the driving force of R&D. 
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The Swedish Agency for Economic and Regional Growth (Tillväxtverket) conducted a survey in 2011 which 
concluded that only around 12 percent of small and micro enterprises had participated in a public procurement 
during the last 12 months. This could be compared to medium-sized enterprises where participation rates are 43 
percent (Tillväxtverket 2011). 
 
The survey from The Swedish Agency for Economic and Regional Growth investigates three explanations for not 
participating in public procurement. Among small, and microenterprises 16 percent find it too complicated to 
submit a bid, 14 percent state that it is too time-consuming and 12 percent think that the contracts procured are too 
large. Among medium-sized enterprises less than 3 percent suggest non-participation is due to too large contracts, 
while 10 percent find it too complicated to submit a bid and 12 percent think it is too time-consuming to create a 
bid (Tillväxtverket 2011). Concluding, small and micro enterprises experience problems with too large contracts, 
while the other two reasons are relevant for all sizes of SMEs. 
 
A report conducted by GHK under the European Policy Evaluation Consortium (EPEC) tried to evaluate the 
participation of SMEs in Public Procurement above the threshold in EU (GHK 2010). They accessed the TED 
database for procurements and contracts awarded during the years 2006 to 2008, collecting around 40 000 contracts 
in total. They examine the data and estimate a logit model, finding that the value of contract has a negative relation 
with SME's probability to win, while evaluating quality actually decreases the possibility of SMEs winning. They 
also find that multiple contracts increase the SMEs probability of winning. Quality measures is often regarded as a 
way of improving SMEs probability to win, and thus this finding opposes the common understanding. Although, as 
they discuss in the paper, there could exist some selection bias based on what procurements that evaluate quality. 
Therefore these may be large complex products and services that are difficult to supply for SMEs. 
 
Morand (2003) follow up on traditional procurement models developed by Myerson (1981) and Lafonte and Tirole 
(1987 & 1993) to develop a theoretical model concerning the case for discriminatory measures towards SMEs. By 
developing mechanism-design problems with different bidders and procurements, he concluded that set-asides are 
not optimal and that preferential treatment for SMEs must be done using complex non-linear rules. 
 
In conclusion, not much has been done regarding the participation of SMEs in public procurement. Although, both 
the European Commission and the Swedish Competition Authority have published guidelines to increase 
participation, based on survey data from SMEs. It is thus interesting to investigate the difference in settings when 
different number of SMEs participate and win procurements. 
 

Methodology 
The focus in this paper is on SMEs frequency of participation in public procurement but also their probability of 
winning, given participation. Participation is estimated with a count model on contract level data where the 
explanatory variable, y, is the number of micro, small or medium sized firms submitting a bid, which is dependent 
on the specification of the procurement. The second stage, probability of winning, y, will also be estimated using 
contract-level data, with the dependent variable taking on four different categories for different types of winners. 
Due to discrete choices in the explanatory variable a multinomial logit model will be used. 
 
I will estimate the marginal effects of the participation and probability to win using means of the variables. But, 
since the marginal effects of the count data model and logit model can only be estimated using fixed values of the 
other variables, I will also in both stages estimate a linear probability model and compare the results. This will 
provide us with linear marginal effects which the negative binomial regression model and multinomial logit model 
will not do due to their non-linearity. Although, the non-linear models have the possibility to be interpreted in log-
odds ratios instead (Buis 2010). 
 
Count data model 
To model SME participation, I use count data modeling. To estimate this I will use the Poisson regression model or 
the negative binomial regression model. A restriction of the Poisson distribution is that the mean and the variance 
have to be the same to acquire efficient standard errors (Gujarati 2011). If this is not the case, variance in count data 
is often larger than the mean, there will be overdispersion and standard errors will be downward biased. Thus the  
Z-values will be inflated, overestimating the coefficient's statistical significance. The probability distribution for the 
Poisson model is; 
 

𝑃[𝑌 = 𝑦 |𝑋�] =
𝑒 𝜆
𝑦!

=
𝑒 𝜆

𝑦!
, 𝑦 = 0,1,2,… (1) 
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And since this is nonlinear in parameters, this will be estimated using maximum likelihood (Gujarati 2011). The 
likelihood function for the Poisson model is; 
 

𝐿(�𝛽|𝒚,𝑿) = 𝑃(�𝑦 |𝜇 ) =
exp  (−𝜇 )𝜇

𝑦!
 (2) 

 
where 𝜇 = 𝐸(�𝑦 |𝒙𝒊) = exp(𝒙𝒊𝛽) 
If the mean and variance are not the same we can instead use the negative binomial model (Gujarati 2011). For the 
negative binomial distribution the variance is instead; 
 

𝜎 = 𝜇 +
𝜇
𝑟
;   𝜇 > 0, 𝑟 > 0 (3) 

 
where μ  is  the  mean  and  r  is  the  number  of  successes  in  the  model.  The  negative  binomial  model  is  also  estimated  
using maximum likelihood method.  
 
Consequently, a test should first be performed to see if the variance is equal to the mean in the data, and the results 
of this will be basis for choosing of estimation method. Continuing I will present the implementation of the count 
data model in estimating the participation of SME's in public procurement. 
 
 
Frequency of SME participation 
As noted before, the reason for the procurement agent wanting to facilitate participation for SMEs is to benefit from 
the increase in competition from having heterogeneous bidders with diverse goods or services to choose from. The 
policies for facilitating SME participation that will be investigated in this paper are part contracts, evaluation of the 
economically most advantageous bid and multiple winners. The first two are common in the literature on how to 
facilitate SME bidding (Konkurrensverket 2009a & 2009b, EU Commission 2008, ITPS 2004, Tillväxtverket 
2011), while the last one is addressed more seldom. 
 
The explanatory variable will be the number of SMEs bidding for the contract. To further explore the participation 
of small firms I will estimate 3 models, where the first one estimates the number of firms participating with less 
than 10 employees (proprietorships and micro firms), the second one estimates the number of firms participating 
with less than 50 employees (small firms or less), and the last one estimates the number of participating firms with 
250 employees or less (medium-sized firms and lower). This model will be estimated on contract level, estimating 
how many SMEs that are present in all bidding situations. The characteristics of the model are; 
 

𝜆 = 𝑒 = (𝛽 + 𝛽 𝑷𝒂𝒓𝒕 + 𝛽 ln  (𝑉𝑎𝑙𝑢𝑒) + 𝛽 𝑄𝑢𝑎𝑙 + 𝛽 𝑇ℎ𝑟𝑒𝑠 + 𝛽 𝑀𝑊 + 𝛽 𝑿+ 𝜀 ) (7) 
 
Where 3DUW is a vector of intervals of contracts in the procurement categorized 2-4, 5-10 and more than 11 
contracts. Value is the value of the contract, Qual is a dummy variable which is one(1) if the contract has some 
evaluation of quality, Thres indicates if the procurement is above the threshold or not, MW is another dummy 
variable for multiple winners, and ; is a vector of control dummy variables of procured good or service and buyer. 
I will also include interaction variables where there could be effects that increase or decrease when different 
characteristics are combined. Thus the estimation will be explored further by adding multiplicative variables on part 
procurements and value, and threshold and value. 
 
The value of the whole procurement should ceteris paribus be negatively correlated with SME participation, due to 
the positive relation between a larger contract value and higher costs of bidding and the difficulty to be able to 
deliver larger contracts. Since the data for separate contracts is not available, I will divide the value of the 
procurement by the number of contracts to acquire a value for the part procurements. This can, on average, be 
assumed to be a correct measure of the contract value. 
 
One of the major variable to be tested here is part procurements. The effect of splitting the procurement into lots 
should facilitate SME bidding and this is also what is repeatedly recommended to encourage more SMEs to bid 
(Konkurrensverket 2009a & 2009b, EU Commission 2008, ITPS 2004, Tillväxtverket 2011). The use of part 
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procurements will be divided into different categories, containing 2-4 contracts, 5-10 contracts and 11 contracts or 
more. Doing this will provide a better approximation of how having few or many part contracts affect the 
probability of receiving SME bids. 
 
The evaluation of quality is often stated as a way of rewarding innovation and product development 
(Konkurrensverket 2009a & 2009b, EU Commission 2008, ITPS 2004, Tillväxtverket 2011). And since SMEs are 
often referred to as engines of innovation and R&D, SMEs should be interested in participating to a further extent if 
the procurement has some element of quality in the evaluation process, often referred to as evaluation of the 
economically most advantageous bid, as opposed to evaluation of the lowest bid. This has not been proven and 
currently there is not any clear research supporting or disproving this theory. 
 
 
Multinomial logit model 
For the second part of the paper, the multinomial logit model will be used. In a non-linear multiple choice model 
such as the multinomial logit model, the explanatory variables are used to estimate the predicted probability of 
choosing the different outcomes. Behind the choice model is a notion of utility maximization by the individual 
making the choice. Assume that the ith individual chooses alternative j to maximize utility 𝑈 , then 
 

𝑝 = 𝑃[𝑦 = 𝑗] = 𝑃 𝑢 + 𝜀 > 𝑢 + 𝜀         for  all  ℎ ≠ 𝑗  

where      𝑢 = 𝑥 𝛽  
(4) 

 
And to estimate these parameters, the joint distribution of 𝜀  has to specified. Assume that all individuals choose 
independently, so that 𝜀  and 𝜀 are independent for all i≠g and all j,h=1,...,m. The log-likelihood can then be 
defined as (Heij et al 2004) 
 

log(𝐿) = 𝑦 log 𝑝 = log  (𝑝 ) (5) 

 
And the probability can thus be written as 
 

𝑝 =
𝑒

∑ 𝑒
 (6) 

 
Modelling SME's success in public procurement I suggest there are two approaches that have to be taken into 
account. First there is the procuring agent's aim to choose the best bid to fulfil the contract, thereby evaluating the 
bids and selecting the bid which is associated with the maximum utility for the agent. The other approach is that of 
the firm bidding, where the probability of winning the procurement is the variable of interest. This is of course 
conditional on deciding to place a bid in the procurement, which will only be done if the firm has some notion of 
actually having a chance to win the procurement. Otherwise they will not participate in the bidding. 
 
Therefore I will use the logit model to estimate the probability of winning the procurement as a small company, 
also dependent on the characteristics of the procurement and the bidding firm. 
 
In this study it is relevant to estimate the interaction effects between firm size and the variables of interest. 
Although, in a nonlinear model such as the logit model, the interaction effects are often misinterpreted and wrongly 
estimated. To solve this problem I will use the procedure suggested by Ai and Norton (2003) and graph how the 
interaction effects differ both in magnitude and significance in relation to the dependent probability variable. The 
drawback of this estimation is that only one interaction effect can be estimated at a time, but due to the more precise 
estimation it should not affect the results for the different interaction effects considerably. 
 
Using non-linear models has some limitations regarding the common interpretation of marginal effects which have 
been highlighted by Ai and Norton (2003) and Greene (2010). Buis (2010) solves this problem by interpreting the 
log-odds instead of the marginal effects, since these are linear in a non-linear model and since the effects are 
presented on a multiplicative scale. Since I want to use interaction variables in this non-linear model, I will use Buis 
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(2010) approach in interpreting the coefficient in log-odds ratios. Moving on, the application of the multinomial 
logit model will be presented before introducing the data. 
 
 
SME success in winning 
The probability of winning for an SME should be driven by many of the same factors that affect the probability of 
SMEs bidding in the procurement, as argued before. Concerning the fact that it is the procurement agent that 
decides on who will win the contract, there is an underlying utility maximization equation that the agent maximizes 
by choosing the best option or bid on the basis of the information available. The characteristics of the procurement 
are included in the estimation because it influences how good a bid the possible supplier can submit. E.g. if the 
procurement is divided into smaller lots, does this increase the probability that a SME will have the best bid? 
  
For this estimation I will, just as the participation estimation, use contract-level data. The estimation will include 
nearly the same variables as before: 3DUW, Value, Qual, Thres and the vector of controls for good or service (;). The 
difference is that this time I will not include procurements with multiple winners, since this might change the 
bidding behaviour of the firms. Taking into account that there will be more than one winner in the procurement, it is 
possible that bidders might adjust their bids with a higher mark-up if they believe that they have a good chance of 
winning. Therefore I will exclude these observations from the data. 
 
Using a multinomial logit model where the outcomes are compared to each other, one of the outcomes must be the 
default. I choose to set won by medium-sized firms as the default outcome both because it is one of the outcomes in 
the middle, and that I believe that micro and small firms behave more similar than medium and large firms. 
Therefore it should facilitate comparison between different firm sizes. 

Description of the data 
The data I will use was collected from a weighted random selection of government authorities, municipalities and 
counties. First, we use two different groups of procurers, one consisting of government authorities and one of 
municipalities and counties. Twenty authorities were randomly selected by weighting  the authorities by number of 
employees, and  twenty municipalities and counties were randomly selected by using number of inhabitants as 
weight parameter. 
 
A sample of twenty procurements were then randomly selected from a gross list of all procurements conducted 
during 2007 and 2008 from each entity when applicable (some entities had not conducted twenty or more 
procurements during this time period). In total 652 procurements were gathered, and the whole dataset consists of 
1610 part procurements. 531 of the procurements did not have any part contracts. 
 
The dataset has a total of 11 236 bids, Table 1 shows how these are divided among proprietors, micro, small, 
medium and large enterprises. 
 

Table 1: Statistics on enterprise size and bids 

Enterprise Employees 
No. of 
bids 

Percent 
of bids 

Winning 
bids 

Percent of 
winning bids 

Winning 
probability 

Proprietorships 0-1 2 912 25.92 579 20.35 19.88 

Micro 2-9 2 206 19.63 443 15.57 20.08 

Small 10-49 2 342 20.84 787 27.65 33.60 

Medium 50-249 1 310 11.66 462 16.23 35.27 

Large >250 2 466 21.95 575 20.20 23.32 

Total -- 11 236 100 2 846 100 -- 

 
 
From these statistics we can note that SMEs account for more than three quarters of the total amount of bids in the 
dataset. Reducing the category to include only small firms and below they still account for more than 60 % of all 
bids in the dataset. Therefore Sweden might actually be a good example of how to design procurements that attract 
bids from small firms and enables small firms to actually win contracts. One thing to think about here is that the 
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categorization of firm sizes are quite large, so since as stated before 99 percent of all Swedish firms are SMEs, the 
remaining 1 percent that are not SMEs account for more than 1/5 of all bids. 
 
One of the focal points in the study is the effect of part procurements. For a total of 652 procurements, over 80 
percent, 534, only allow bidding on the procurement as one intact contract. The remaining 131 procurements are 
divided into a diverse number of contracts shown in Figure 1. 
 

 
Figure 1: Number of part procurements 

 
When dividing a procurement into lots, we can see that it is very common to divide into 2-5 parts, while it is very 
uncommon to have 10 or more contracts. For estimation purposes it is thus reasonable to divide the number of part 
procurements into a few categories.  
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Results 
SME Participation 
The results reported for the count data models are all exponentiated (in odds ratios form), so all values will be non-
negative7. I estimate 4 different models for each firm category (micro, small, medium-sized, large and all firms). In 
the appendix I present all the results from the different models, but here I restrict the presentation to the fourth 
model for each category, since this shows the best fit (probably due to the inclusion of CPV controls).  
 

Table 2: Main results from all participation regressions 

 Micro firms Small firms 
Medium-sized 

firms All firms Large firms 
      
2-4 part procurements 0.892 0.800* 0.609*** 0.776*** 0.601*** 
 (0.114) (0.0915) (0.0936) (0.0633) (0.0938) 
5-10 part procurements 0.892 0.824 1.224 0.892 0.738** 
 (0.112) (0.0980) (0.175) (0.0704) (0.114) 
>10 part procurements 1.294** 1.602*** 1.040 1.199** 0.852 
 (0.146) (0.155) (0.150) (0.0856) (0.122) 
ln(Value in 100000 SEK) 0.990 1.097*** 1.225*** 1.078*** 1.188*** 
    (mean=0) (0.0248) (0.0222) (0.0340) (0.0163) (0.0343) 
Threshold 0.612*** 0.934 0.871 0.878** 1.281** 
 (0.0623) (0.0878) (0.110) (0.0561) (0.158) 
Evaluation of quality 1.465*** 1.052 1.802*** 1.357*** 2.252*** 
 (0.118) (0.0734) (0.183) (0.0688) (0.229) 
Multiple winners 3.801*** 2.409*** 2.625*** 2.631*** 1.975*** 
 (0.353) (0.185) (0.284) (0.160) (0.236) 
      
Constant 1.148 1.22e-09 0 1.873 0.416 
 (1.457) (1.91e-05) (1.22e-06) (1.338) (0.423) 
Alpha 0.501*** 0.156*** 0.321*** 0.271*** 0.642*** 
 (0.0435) (0.0312) (0.0649) (0.0169) (0.0767) 
      
CPV controls Y Y Y Y Y 
Observations 1,332 1,332 1,332 1,332 1,332 
chi2 1230 702.4 662.1 1596 769.0 
p 0 0 0 0 0 
Pseudo R2 0.225 0.159 0.206 0.205 0.202 

Coefficients in incidence rate ratios ; seEform in parentheses; *** p<0.01, ** p<0.05, * p<0.1 
 
The models acquire significance, shown by the likelihood-ratio and p-values. The likelihood-ratio  increases 
strongly with the inclusion of CPV controls in the estimation. The alpha coefficient is the measure for 
overdispersion and is also significantly different from zero in all the models, even in model 1 (test not shown here). 
This signals that there exists overdispersion, so the Poisson model would have overestimated significances. One 
must be careful not to interpret a lot into the pseudo R2 value developed by McFadden (1974), but it is still 
interesting to include in the presentation and shows an increasing explanatory value throughout the different 
models, taking the largest leap when including CPV controls. Interesting is that it is also very similar across all 
categories of dependent variables. 
 
Interpreting these incidence rate ratio coefficients, we must first be aware of the transformation of the value of the 
procurement. The value variable has been decreased by the mean8 due to ease of interpretation. The mean value of 
the variable value is thus 0, and one unit increase in the variable means an increase of 100 000 Swedish Krona 
(SEK). Although not significant, I can demonstrate that this increase of one unit in the value variable gives (=1-
0.99) 1% less bids from micro firms for that contract. In relation, small firms facing the same increase in value 
would increase their bids by 9.7%, and medium sized enterprises increase their bidding by 22.5%. In line with 
predictions and logic, medium firms increase their participation even more than micro and small firms. Also, large 

                                                        
7 Incidence-rate ratios shows the multiplicative effect of the coefficient on the outcome. As such, a value of above one(1) has a positive effect on 
the outcome and a value between zero(0) and one has a negative effect on the number of bids for the contract. 
8 Divided by the mean of the variable =(21.8 million SEK) 
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firms unsurprisingly increase their participation when value increases, although medium sized firms actually 
increase their participation more. 
 
Looking at part procurements, dividing procurements into 2-4 part does not have any significant effect on micro 
firms participation, but significantly decreases all other types of firms participation by at least 20%. Medium-sized 
and large firms decrease their participation by nearly 40% in this case, which is a relatively large decrease. As an 
example we can compare two contracts where one is a sole procurement and the other one is one of 2-4 contracts in 
a procurement. So the sole procurement would in this case acquire say 10 bids from medium sized firms, while the 
part procurement only gets around 6 bids. 
 
Having 5 to 10 part procurements seems to have no effect except for large firms who decrease their participation by 
around 25%. Interesting is also to note that all SMEs increase their bidding when there are more than 10 part 
contracts, while the larger firm always bid less when the procurement is divided into part contracts. 
 
Moving on to the two other variables of main interest, including some evaluation of quality increases all firms sizes 
participation, even though the coefficient for small firms does not acquire significance. Only observing the 
significant effects, larger firms increase their participation relatively more than the smaller firms, with large firms 
bidding twice as much as they would have were there no quality measure. Apparently, this increases overall 
participation, but more so for larger firms. 
 
Multiple winners is the one measure that makes micro firms participate relatively more than all other firms, even 
though the increase is high for all firm types. Having multiple winners increase the total amount of bids by more 
than 100%, and almost increases the participation of micro firms by three times as much as it would have been 
otherwise. This is the most dramatic increase, and interesting to observe for this variable is that large firms increase 
their participation by far less than the other firms. 
 
There is also some threshold effect in place. Procuring above the threshold increases the bidding from large firms 
by 28%, but has no significant effect on small or medium sized firms. There is also a large decrease in the 
participation of micro firms for procurements above the threshold, suggesting that the more complicated regulations 
that take place above the threshold obstructs micro firms from participating in these. 
 
SME winning�
Running the multinomial logit regression for probability of winning, medium-sized firms are set as the default 
outcome. Results are reported in table 3. Note that this table is not in incidence-rate ratios, as table 2 was, but in log 
odds compared to the default category. 
 

Table 3: Estimation of probability of winning 

Multinomial logit Micro Small 
(default) 
Medium Large 

     
2-4 part procurements 1.053** 1.254**  0.863* 
 (0.502) (0.521)  (0.514) 
5-10 part procurements 0.400 0.158  -0.262 
 (0.381) (0.405)  (0.438) 
>10 part procurements 1.431*** 1.788***  0.260 
 (0.446) (0.467)  (0.453) 
ln(Value) -0.279*** -0.225***  -0.130 
 (0.0805) (0.0856)  (0.0814) 
Threshold -0.229 0.00895  0.631* 
 (0.325) (0.351)  (0.338) 
Evaluation of quality -0.191 -0.958***  0.339 
 (0.261) (0.272)  (0.288) 
     
Constant 4.549 3.887  22.34 
 (35,905) (35,630)  (30,213) 
     
Observations 1,007 1,007 1,007 1,007 
CPV controls X X X X 
Log-Likelihood -1022 -1022 -1022 -1022 
Pseudo R2 0.233 0.233 0.233 0.233 
Chi2 622.5 622.5 622.5 622.5 
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Merely observing the number of significant variables in table 3, medium-sized firms obviously behave relatively 
more similar to large firms than to micro and small firms. There are more significant differences between the 
default outcome and micro and small firms, than between the default and large firms. The model in table 3 achieves 
the strongest support when testing the fit between this model and other with fever variables (see table 10 in the 
appendix). 
 
There is a significant difference across all firm sizes when observing the dummy for 2-4 part procurements. The 
coefficients indicate that large firms tend to win more than medium-sized firms when there are few part contracts, 
and micro and small firms tend to win even more. Furthermore, there are no significant differences in winning 
probabilities when having 5-10 part contracts, but having more than 10 part contracts significantly increases the 
winning probabilities of micro and small firms. Again, small firms achieve the higher probability to win comparing 
micro and small firms to medium-sized firms. For large firms there is neither a significant increase or decrease in 
the probability to win when the procurement has more than 5 part contracts. 
 
Value has a rather clear impact on smaller firms, where an increase in value decreases the probability for micro and 
small firms to place a winning bid. The magnitude for these two outcomes when comparing to medium-sized firms 
is also very similar. Large firms do not show any significantly different effects in probability to win for increases in 
value, compared to the default. This indicates that medium and large firms tend to have similar probabilities to win 
that do not change relative to each other when value changes. 
 
Contrary to the rest of the coefficients, the effect of threshold is significantly different from the default for large 
firms only. The estimated coefficient shows that large firms have in increasing probability to win above the 
threshold compared to SMEs. Large firms have as such a higher probability of winning above the threshold. 
 
The last variable is but the most interesting. The estimation suggests that including the evaluation of quality in the 
procurement has a negative effect on the probability to win, which is significant for small firms and not significant 
for micro firms. This would imply that both micro and small firms have less probability of winning when 
evaluation of quality is introduced, compared to medium-sized enterprises. The coefficient for large firms does no 
acquire significance, but the sign is positive, suggesting that it is not significantly different from the change in 
probability for medium-sized enterprises, and therefore large firms have a higher probability to win procurements 
with some evaluation of quality compared to small firms. 
 
Finally, I also perform a logit regression on a higher level where I pool the SME bids and estimate the above 
variables on a binary outcome, if a SME won the contract or not. This is showed in table 9 in the appendix, and 
concludes that contracts above the threshold are harder for SMEs to win and that evaluation of quality also decrease 
SME winning probabilities. Similar to the above estimation in table 3, SMEs probability to win increases by 
including many part contracts. 
 

Concluding remarks 
This paper addresses the issue of SME participation and success in public procurement. SMEs often refer their 
relatively low participation in public procurement compared to their overall role in the economy due to cost of 
bidding and complicated legislation. 
 
The result from this study shows that SME participation can increase by dividing the procurement into many part 
contracts, while having a few can significantly decrease participation for both SMEs and large firms. Introducing 
multiple winners unsurprisingly increases number of SME bids, even more than the increase in bids from large 
firms. 
 
One of the most addressed recommendations to increase SME participation is introducing some quality measure in 
the evaluation of bids, often through the notion that SMEs are more innovative and therefore can win by quality, 
while they cannot compete with large firms in a lowest price evaluation. The results from this study shows that 
SME participation does indeed increase, but participation by large firms increase even more. And although there is 
an increase in SME bidding, the probability for small firms to actually win the contract decreases, while I find a 
positive but insignificant effect for large firms. Therefore the conclusion is that evaluation of quality merely has a 
window-dressing effect, providing a higher SME participation but actually a decrease in SMEs probability to win. 
 
Other conclusions are that the more complicated legislation above the threshold decreases SME participation, while 
it increases large firms participation and their probability to win. Also, value has a positive effect on participation 
for all sizes of firms, while it has a significant negative effect for micro and small firms on their probability of 
winning procurement contracts. 
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Appendix 
 

Table 4: Results participation Micro firms 

Negative binomial 
regression Model 1 Model 2 Model 3 Model 4 
     
2-4 part procurements 2.002*** 2.194*** 1.212 0.892 
 (0.289) (0.315) (0.156) (0.114) 
5-10 part procurements 2.394*** 2.290*** 1.188 0.892 
 (0.325) (0.306) (0.150) (0.112) 
>10 part procurements 3.718*** 3.798*** 1.665*** 1.294** 
 (0.341) (0.346) (0.161) (0.146) 
ln(Value) (de-meaned) 1.347*** 1.273*** 1.101*** 0.990 
 (0.0275) (0.0284) (0.0241) (0.0248) 
Threshold 0.225*** 0.232*** 0.317*** 0.612*** 
 (0.0186) (0.0191) (0.0243) (0.0623) 
Evaluation of quality  1.645*** 1.537*** 1.465*** 
  (0.145) (0.123) (0.118) 
Multiple winners   4.915*** 3.801*** 
   (0.447) (0.353) 
     
Constant 0.0262*** 0.0424*** 0.284*** 1.148 
 (0.00795) (0.0132) (0.0866) (1.457) 
Alpha 1.345*** 1.284*** 0.864** 0.501*** 
 (0.0789) (0.0769) (0.0595) (0.0435) 
     
CPV controls N N N Y 
Observations 1,335 1,335 1,335 1,332 
chi2 587.8 618.8 901.3 1230 
p 0 0 0 0 
Pseudo R2 0.107 0.113 0.165 0.225 

Coefficients in incidence rate ratios ; seEform in parentheses; *** p<0.01, ** p<0.05, * p<0.1 
 
 
 
 
 

 
 

Table 5: Results participation small firms 

Negative binomial 
regression Model 1 Model 2 Model 3 Model 4 
     
2-4 part procurements 1.443*** 1.445*** 1.129 0.800* 
 (0.167) (0.168) (0.128) (0.0915) 
5-10 part procurements 1.195 1.192 0.851 0.824 
 (0.138) (0.138) (0.0991) (0.0980) 
>10 part procurements 2.916*** 2.917*** 1.965*** 1.602*** 
 (0.231) (0.231) (0.165) (0.155) 
ln(Value) (de-meaned) 1.195*** 1.192*** 1.120*** 1.097*** 
 (0.0194) (0.0214) (0.0204) (0.0222) 
Threshold 0.633*** 0.634*** 0.753*** 0.934 
 (0.0419) (0.0420) (0.0494) (0.0878) 
Evaluation of quality  1.017 0.924 1.052 
  (0.0721) (0.0631) (0.0734) 
Multiple winners   2.300*** 2.409*** 
   (0.171) (0.185) 
     
Constant 0.0776*** 0.0790*** 0.185*** 1.22e-09 
 (0.0194) (0.0204) (0.0483) (1.91e-05) 
Alpha 0.554*** 0.554*** 0.420*** 0.156*** 
 (0.0519) (0.0519) (0.0456) (0.0312) 
     
CPV controls N N N Y 
Observations 1,335 1,335 1,335 1,332 
chi2 257.4 257.4 375.5 702.4 
p 0 0 0 0 
Pseudo R2 0.0580 0.0580 0.0846 0.159 
Coefficients in incidence rate ratios ; seEform in parentheses; *** p<0.01, ** p<0.05, * p<0.1 
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Table 6: Results participation medium-sized firms 

Negative binomial 
regression Model 1 Model 2 Model 3 Model 4 
     
2-4 part procurements 1.085 1.127 0.835 0.609*** 
 (0.181) (0.182) (0.129) (0.0936) 
5-10 part procurements 1.892*** 1.772*** 1.252 1.224 
 (0.275) (0.252) (0.174) (0.175) 
>10 part procurements 1.733*** 1.628*** 0.931 1.040 
 (0.190) (0.178) (0.116) (0.150) 
ln(Value) (de-meaned) 1.462*** 1.375*** 1.272*** 1.225*** 
 (0.0354) (0.0345) (0.0319) (0.0340) 
Threshold 0.493*** 0.494*** 0.538*** 0.871 
 (0.0460) (0.0454) (0.0480) (0.110) 
Evaluation of quality  1.964*** 1.836*** 1.802*** 
  (0.203) (0.184) (0.183) 
Multiple winners   3.014*** 2.625*** 
   (0.320) (0.284) 
     
Constant 0.00276*** 0.00449*** 0.0131*** 0 
 (0.00103) (0.00167) (0.00484) (1.22e-06) 
Alpha 1.125 0.997 0.748** 0.321*** 
 (0.118) (0.111) (0.0953) (0.0649) 
     
CPV controls N N N Y 
Observations 1,335 1,335 1,335 1,332 
chi2 279.5 321.2 425.7 662.1 
p 0 0 0 0 
Pseudo R2 0.0868 0.0997 0.132 0.206 
Coefficients in incidence rate ratios ; seEform in parentheses; *** p<0.01, ** p<0.05, * p<0.1 

Table 7: Results participation All Firms 

Negative binomial 
regression Model 1 Model 2 Model 3 Model 4 
     
2-4 part procurements 1.460*** 1.527*** 1.026 0.776*** 
 (0.134) (0.138) (0.0846) (0.0633) 
5-10 part procurements 1.568*** 1.523*** 0.956 0.892 
 (0.134) (0.129) (0.0758) (0.0704) 
>10 part procurements 2.640*** 2.640*** 1.454*** 1.199** 
 (0.156) (0.155) (0.0893) (0.0856) 
ln(Value) (de-meaned) 1.329*** 1.273*** 1.151*** 1.078*** 
 (0.0174) (0.0181) (0.0158) (0.0163) 
Threshold 0.411*** 0.423*** 0.529*** 0.878** 
 (0.0213) (0.0217) (0.0255) (0.0561) 
Evaluation of quality  1.474*** 1.354*** 1.357*** 
  (0.0829) (0.0688) (0.0688) 
Multiple winners   3.316*** 2.631*** 
   (0.198) (0.160) 
     
Constant 0.0796*** 0.115*** 0.445*** 1.873 
 (0.0157) (0.0232) (0.0866) (1.338) 
Alpha 0.614*** 0.586*** 0.418*** 0.271*** 
 (0.0285) (0.0277) (0.0220) (0.0169) 
     
CPV controls N N N Y 
Observations 1,335 1,335 1,335 1,332 
chi2 783.7 830.1 1202 1596 
p 0 0 0 0 
Pseudo R2 0.100 0.106 0.154 0.205 
Coefficients in incidence rate ratios ; seEform in parentheses; *** p<0.01, ** p<0.05, * p<0.1 
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Table 8: Results participation large firms 

Negative binomial 
regression Model 1 Model 2 Model 3 Model 4 
     
2-4 part procurements 0.990 1.077 0.754* 0.601*** 
 (0.172) (0.180) (0.121) (0.0938) 
5-10 part procurements 1.160 1.154 0.706** 0.738** 
 (0.186) (0.181) (0.111) (0.114) 
>10 part procurements 1.586*** 1.458*** 0.807* 0.852 
 (0.174) (0.159) (0.101) (0.122) 
ln(Value) (de-meaned) 1.495*** 1.382*** 1.273*** 1.188*** 
 (0.0389) (0.0362) (0.0334) (0.0343) 
Threshold 0.515*** 0.530*** 0.633*** 1.281** 
 (0.0497) (0.0500) (0.0590) (0.158) 
Evaluation of quality  2.534*** 2.310*** 2.252*** 
  (0.266) (0.234) (0.229) 
Multiple winners   3.085*** 1.975*** 
   (0.357) (0.236) 
     
Constant 0.00320*** 0.00550*** 0.0170*** 0.416 
 (0.00126) (0.00211) (0.00649) (0.423) 
Alpha 1.747*** 1.510*** 1.230** 0.642*** 
 (0.140) (0.129) (0.114) (0.0767) 
     
CPV controls N N N Y 
Observations 1,335 1,335 1,335 1,332 
chi2 278.6 353.8 445.2 769.0 
p 0 0 0 0 
Pseudo R2 0.0732 0.0930 0.117 0.202 
Coefficients in incidence rate ratios ; seEform in parentheses; *** p<0.01, ** p<0.05, * p<0.1 

 
 

Table 9: Probability of SME wins 

Logit SME winning 
  
2-4 part procurements 0.0148 
 (0.338) 
5-10 part procurements 0.425 
 (0.359) 
>10 part procurements 0.899*** 
 (0.333) 
ln(Value) -0.0577 
 (0.0601) 
Threshold -0.699*** 
 (0.248) 
Evaluation of quality -0.754*** 
 (0.212) 
  
Constant -13.58 
 (1,298) 
  
Observations 930 
CPV controls X 
Log-Likelihood -372.8 
Pseudo R2 0.224 
Chi2 214.8 
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Table 10: All estimations of SME success in winning 

 Model 1 Model 2 Model 3 
 Micro Small Medium 

(default) 
Large Micro Small Medium 

(default) 
Large Micro Small Medium 

(default) 
Large 

             
2-4 part procurements 1.605 2.143  1.792 2.938** 3.762**  2.302 2.867** 3.503**  2.369* 
 (0.709) (0.998)  (0.822) (1.471) (1.950)  (1.177) (1.439) (1.827)  (1.217) 
5-10 part procurements 0.966 0.893  0.618 1.512 1.329  0.672 1.491 1.171  0.770 
 (0.314) (0.319)  (0.235) (0.565) (0.531)  (0.287) (0.568) (0.475)  (0.337) 
>10 part procurements 1.098 2.631***  0.884 4.574*** 10.38***  1.377 4.181*** 5.978***  1.297 
 (0.376) (0.947)  (0.317) (1.940) (4.601)  (0.602) (1.865) (2.789)  (0.588) 
ln(Value)     0.752*** 0.759***  0.879 0.756*** 0.799***  0.878 
     (0.0604) (0.0641)  (0.0715) (0.0609) (0.0684)  (0.0714) 
Threshold     0.778 0.939  2.122** 0.796 1.009  1.880* 
     (0.250) (0.328)  (0.701) (0.258) (0.355)  (0.635) 
Evaluation of quality         0.826 0.383***  1.404 
         (0.216) (0.104)  (0.404) 
             
Constant 2.324 2.249  6.123e+08 101.9 95.02  1.834e+09 94.51 48.79  5.057e+09 
 (68,792) (66,920)  (1.516e+13) (2.220e+06) (2.054e+06)  (3.361e+13) (3.393e+06) (1.738e+06)  (1.528e+14) 
             
Observations 1,133 1,133 1,133 1,133 1,007 1,007 1,007 1,007 1,007 1,007 1,007 1,007 
CPV controls X X X X X X X X X X X X 
Log-likelihood -1233 -1233 -1233 -1233 -1038 -1038 -1038 -1038 -1022 -1022 -1022 -1022 
Chi2 557.0 557.0 557.0 557.0 591.9 591.9 591.9 591.9 622.5 622.5 622.5 622.5 
p 0 0 0 0 0 0 0 0 0 0 0 0 
Pseudo R2 0.184 0.184 0.184 0.184 0.222 0.222 0.222 0.222 0.233 0.233 0.233 0.233 
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1. The role of SMEs in the EU market 
 
In a period of economic crisis, the promotion of small and medium-sized enterprises seems to be an important issue 
as they constitute almost 99 per cent of European enterprises and play a key role in economic growth.  
The Commission gives the following definition of small and medium-sized enterprises in Recommendation 
2003/361/EC: (1) microenterprises – under 10 employees, a turnover of under EUR 2 million, an annual balance 
sheet total of under EUR 2 million; (2) small enterprises – under 50 employees, a turnover of under  
EUR 10 million, an annual balance sheet total of under EUR 10 million; (3) medium-sized enterprises – under  
250 employees, a turnover of under 50 million, an annual balance sheet total of under EUR 43 million. 
 
The European Union still faces challenging economic conditions with an intensifying sovereign debt crisis in the 
euro zone, the spectre of double-dip recession looming in several countries, and faltering growth in the better 
performing ones. In this context, however, in 2012 SMEs retain their position as the backbone of the European 
economy: there are over 20.7 million such enterprises, which amount to more than 98 per cent of total businesses. 
It is estimated that in 2012 SMEs account for 67 per cent of total employment in the European enterprises   
and 58 per cent of gross value added (GVA). The total SME employment of 87 million (29.6 per cent of total 
employment in European companies) plays a substantial role in the European economy. For comparison, in Poland 
the total number of small and medium-sized enterprises is estimated at 1.4 million, which corresponds to 99.8 per 
cent of the total number of companies in Poland. Polish SME employment amounts to 5.6 million (68.2 per cent of 
total employment in the private sector) and produces 51.5 per cent of gross value added. [1] In November 2013 
European Commission published an Annual Report on European SMEs, A recovery on the Horizon? 2013 is likely 
to mark a turning point for the EU SMEs. After five years of an uncertain economic environment, 2013 is expected 
to be the first year since 2008 with a combined increase in aggregated employment and value-added  of  EU’s  SMEs.  
The total employment in the EU SMEs is expected to increase by 0.3% and value-added by 1% as compared to 
2011. Preliminary forecasts expect the positive developments further accelerating in 2014. [2] 
 
However, the difficult economic environment continues to pose severe challenges to the sector of small and 
medium-sized enterprises in all Member States of the European Union. The risk of decreased gross domestic 
product aggravates the economic situation of SMEs. Therefore the question arises whether it would be possible to 
promote small and medium-sized enterprises by the public procurement system. 
 
Thus, reasons should be presented for the special need for increasing SME participation in the public financing 
system. As mentioned above, SMEs are predominant in the market and justification for their wider participation in 
tendering could be motivated not only by their crucial role in the economy, but also by their capacity for 
innovation, organizational simplicity, flexibility and ability to quickly respond to the needs of the market.  
Secondly, the activity of SMEs in the procurement market would be profitable for those companies, leading to their 
higher revenues and economic growth. [3-7] 
 
The public procurement system in the European Union is of dual nature, meaning that contracts above a particular 
threshold are regulated by the EU legal system The thresholds are regulated in both directives on public 
procurement, but they have been amended several times in relation to the Government Procurement Agreement 
(GPA). The thresholds are recalculated by the Commission every two years and the calculation is based on the 
average daily value of the Euro, expressed in Special Drawing Rights (SDRs). Since 1st January 2014 the current 
thresholds are as follows: EUR 134,000 for public supply and service contracts awarded by central government 
authorities; EUR 207,000 for public supply and service contracts awarded by contracting authorities which are not 
central government authorities; certain products in the field of defence awarded by the central government 
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authorities, certain services in the field of R&D, telecommunications, hotels and catering, transport by rail and 
waterway, provision of personnel, vocational training, investigation and security, certain legal and social services, 
certain sanitary, recreational, cultural and sports services; EUR 414,000 for supplies and services in the utilities 
sector; EUR 5,186,000 in the case of public works contracts in both classic and utilities sectors. Contracts under the 
threshold remain outside the legal system of the EU and fall under the scope of national legislation.[8]  
The Member States are therefore able to implement measures to promote SMEs in their national public 
procurement systems. However, even in the case of under-the-threshold contracts, the Member States have to take 
into consideration the basic rules of the Common Market which must be observed for all types of contracts.  
Some controversy arises regarding the implementation of legal measures favouring SMEs in above-the-threshold 
contracts. Thus, the problem of the legality of privileged treatment of SMEs such as, e.g., set-asides or other special 
preferences for contracts covered by EU directives has to be analysed. 
 
On 15th January 2014, the European Parliament adopted a package of three new public procurement directives, 
which after 24 months form the date of publication in the Official Journal of the European Union shall replace 
the Public Sector Directive (Directive 2004/18/EC) and the Utilities Directive (Directive 2004/17/EC). 
The new Directives represent an intention of far-reaching reform of the regime by focusing on the strategic use of 
the procurement rules, shifting to full e-procurement and  introducing new procedures. The new Directives are also 
aiming at facilitating access to contracts for small and medium-sized companies, supporting strategic use 
of public procurement for environmental and social policy goals, and providing more clarity on the application of 
the rules. 

According to the Commission analysis of the SME market an estimated 60 per cent of above-the-threshold 
contracts were won by SMEs. In terms of the value of the contracts, this corresponds to a 33 per cent market 
share.[9] However, both European and national reports list barriers in the access of SMEs to the EU market. [10-14] 
The most significant ones are the following: 

- contracts too large for the capacity and financial standing of companies,  
- lack of sufficient sources of information about participation possibilities for SMEs, 
- excessive financial requirements concerning guarantees and security related to participation in the award 

procedure and execution of contracts, 
- insufficient time to prepare documents for the tendering procedure, 
- excessive requirements, such as certificates,  
- high cost of obtaining such certificates as well as substantial financial burden including a tender security 

deposit, and providing security for the execution of the contract upon the request of the contractor, 
- strict requirements for technical standards of the object of the contract, 
- delayed payments from the contracting authority.  
- sub-contracting instead of contracting, which limits the influence of SMEs on the execution of the object 

of the contract as well as their remuneration, 
- unclear and ambiguous award criteria. 

During public consultations with SMEs, they pointed out that in order to facilitate SME access to public 
procurement, a change in the procurement culture of the contracting authorities is needed rather than legislative 
changes in the public procurement directives.[8] 
 
1.2 The principles of the Common Market and SMEs 

 
In the public procurement system, the most important regulations refer to non-discrimination and equal treatment of 
all enterprises. [15] These rules, along with the fundamental freedoms of the Common Market, are the pillars of the 
EU legal system. These principles, derived from the Article 18 Treaty on the Functioning of the European Union,  
are also stated in the preamble and the text of the procurement directives. Article 2 of Directive 2004/18/EC  
and Article 10 of  Directive  2004/17/EC  provide  that:  “contracting  authorities  shall  treat  economic  operators  equally  
and non-discriminatorily  and  shall  act  in  the  transparent  way.” 
 
The equal treatment principle means that all enterprises should be treated equally and all direct and indirect forms 
of discrimination are prohibited. [15-18] Examples of different forms of discrimination are found in various 
judgements of the Court of Justice of the European Union (CJEU), which abolishes all forms of discrimination 
based on nationality and equivalent measures. [19] Derogations from the fundamental freedoms are enumerated  
in the Article 36 of the Treaty on the Functioning of the European Union and refer to public interest exceptions 
such as, among others, public morality, public security, and public health. The use of derogations is subjected to 
 a number of conditions. No exceptions are given for the preferential treatment of small and medium-sized 
enterprises. The provisions of the primary law of the EU have been interpreted and supplemented by the judgments 
of the Court of Justice of the European Union. Even if the Treaty derogations are not applied, the CJEU has 
recognized that a measure does not infringe the principles of the Common Market if it can be justified on the basis 
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of one of a number of other public interest grounds referred to as so-called   “mandatory   requirements.”[20]  
In the case of Cassis de Dijon, the CJEU allowed for implementing measures which were necessary to meet the 
mandatory requirements, particularly in the form of effective fiscal supervision, health care, fair trade, and 
consumer protection. This is a non-exhaustive list which the CJEU may extend if it considers it appropriate with  
a view to a particular public interest. However, the principle of overriding national interest should be interpreted 
narrowly. Such measures are also subject to the proportionality principle, which requires that any restriction on 
trade should be suitable to promote the objective sought and it should also be necessary to achieve that objective. 
The Court of Justice of the European Union addressed the issue of mandatory requirements by analysis of  
the situation of SMEs which were excluded from large-scale procurement contracts, but this fact did not allow  
the Member State to adopt restrictions on the freedom to provide services by introducing national or regional 
preferences or special treatment of enterprises. [21] 
 
The CJEU introduced criteria for the justification of non-discriminatory restrictions with reference to an overriding 
public interest in the so-called   “Gebhard   test.”[22] The test examines whether national measures can be applied 
based on an overriding public interest ground. The four conditions to be met are: (1) the measures should be applied 
in a non-discriminatory manner, (2) they must be justified by imperative requirements of public interest,  
(3) they should ensure the attainment of the objective which they pursue, and (4) they must not go beyond what is 
necessary to achieve this objective. Once all criteria of the Gebhard test of proportionality are met, the measures 
can be treated as an overriding public interest and justified. However, it seems that national regulations favouring 
SMEs as set-asides do not fulfil all conditions of the Gebhard test and may not be treated as an overriding public 
interest ground.[23] 
 
Thus, it must be stated that the TFEU free movement rules shall be applied to the industrial policy of the EU and,  
in that sense, also to all regulations addressed to enterprises. With reference to the role of the State in the national 
economy, a distinction is made here between government as purchaser and government as regulator.  
The government in the role of a purchaser usually tries to promote industrial policies, while in its regulatory 
capacity the government is mainly interested in using the procurement policy as a tool (instrumentalization). 
However, the question still remains how the national discretion to implement horizontal policies is affected by 
 the public procurement directives. The general principle, reflected in some CJEU rulings, that economic objectives 
cannot form the basis for justifying measures hindering access to the market, should be criticized. 
 
Another important aspect of legitimate forms of support for small and medium-sized enterprises arises in  
the context of state aid for the presented types of economic activity. The CJEU considered this issue in the context 
of an Italian legal regulation which reserved 30% of supply contracts for enterprises established in the Mezzogiorno 
region.[24-25] It was argued that such state aid was permissible under TFEU exemptions from the general 
prohibition of state aid in the EU. The derogations of Article 105(3)(a) offer the possibility to authorize state aid by 
the   Commission   if   it   is   “given   to promote the economic development of areas where the standard of living is 
abnormally low or where there is serious  unemployment”.  However,   in   the  aforementioned  case   the  CJEU  ruled  
that under the circumstances the measures to promote local enterprises and combat unemployment hindered 
community trade and could not be justified. In C-21/88 (Du Pont de Nemours), the CJEU precluded the use of 
procurement as a tool of regional policy because other forms of regional assistance, such as direct financial aid,  
are generally economically more efficient than procurement preferences. On the other hand, it can also be stated 
that under certain circumstances such measures could be in principle available, for example to circumvent a corrupt 
and inefficient bureaucracy as a means of distributing benefits.[26] In some other judgements, the CJEU stated that 
the principle of equal treatment would not be breached by tenderers subsidized by state aid that were able to submit 
a lower bid than others. However, the contracting authority could exclude such companies from the procedure in 
the case of illegal receipt of state aid. [27] 
 
The idea of free and unlimited competition is concretized by the best value for money principle in all tendering 
procedures. The contracting authorities are obliged to consider almost exclusively the economic aspects of bids and 
exemptions are interpreted strictly. The above remarks refer to an ideal form of the free market, but nowadays 
reality seems to be far more complicated. The Member States are often tempted to use public procurement as a tool 
for their protectionist policies. In the past, numerous preferences for national products or services or for particular 
regions or national enterprises were directly introduced to national legal systems, but, finally, following 
interventions of the Commission and then the Court of Justice of the EU, preferential treatment was abolished.  
[28-32]Thus, as long as it was possible, the Member States overused their competences to introduce some non-
economic goals to the public procurement system. Some of those aspects were lately implemented in the legal 
public procurement system, such as environmental protection or special preferences for the disabled.  
In this evolution of the strict interpretation of the economic principle of public procurement as its main and only 
aim, one can see the result of a European-wide debate on the possibility and limits of instrumentalisation of public 
procurement.[33] 
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In general, some types of non-economic objectives are legal and compliant with the TFEU fundamental freedoms. 
Thus, one could formulate an open question whether the legal system of public procurement in Europe is effective. 
The Member States in their national regulations for under-the-threshold contracts are not bounded by European 
legislation, but they should apply all the basic rules of the Treaty. [3] An alternative view is presented by S. Arrowsmith 
and P. Kunzlik, who stated that: “equal treatment in the procurement directives is different from the equal treatment derived 
from  the  Treaty” [25]. In this context, the question arises whether it would be possible to legalize those preferences 
which are used as a tool to combat unemployment and reduce economic fluctuations in the domestic market.  
The acceptance of some forms of promotion for domestic companies does not automatically mean hindering access 
to the domestic market. This can even constitute the legalization of a common practice and a form of removing 
obstacles to better access to public contracts for SMEs. A legal system which is inflexible and introduces 
excessively detailed regulation is ineffective and likely to be violated. In such  
a situation, the exigencies of economic life necessitate amendments to the legal system. Enforcement of legal 
regulations is often difficult for a variety of reasons, but one of the most important seems to be incompatibility with 
practice. Legal regulations without penalties attached are also ineffective, so it is of high importance to introduce 
rules with a possibility of imposing penalties, especially fines. As we have learnt from the lesson of competition 
law, the legal system started to be effective when Regulation No. 1/2003 and Regulation No. 139/2004 came into 
force, introducing the involvement of national institutions and severe financial fines.[34] 
 
3. Soft legal regulations and SMEs 
 
The role of SMEs in the public procurement system is not addressed in European legislation. The European 
Commission has published only guidelines referring to the promotion of small and medium-sized enterprises,  
in which the importance of better access to public contracts is pointed out. [35] In 2008 the European Commission 
adopted the Small Business Act for Europe, [36] which   reflects   the  Commission’s  political  will   to   recognize   the  
central role of SMEs in the EU economy. The act aims to improve the overall approach to entrepreneurship and to 
promote the growth of SMEs by helping them tackle the problems hampering their development. The new approach 
of the Commission to SMEs was presented in November 2011. The document presents a list of initiatives already 
taken and proposed for the future. In the updated Small Business Act, new legislative initiatives are to be adopted, 
for example: a directive on e-invoicing, an optional cash accounting scheme, or the requirement for public 
authorities to pay within 30 days as a security guarantee for SMEs. It is also suggested that the administrative 
burden for SMEs accessing public procurement should be reduced and SMEs should have better opportunities for 
joint binding. The Commission will even seek, wherever possible, to exempt microenterprises from EU-legislation 
or introduce a special regime in order to minimize the regulatory burden on them.  
 
In helping SMEs benefit from the Single Market, the Member States are especially invited to fully implement the 
“European  Code  of  Best  Practices  Facilitating  Access  by  SMEs  to  Public  Procurement  Contracts,”[11] which was 
issued in 2008. The Code is meant to assist public authorities in developing strategies and programmes facilitating 
SMEs’  access  to  public  procurement.  The  idea  of  the  code  was  to  create  in  the  Member  States  a  more  SME-friendly 
public procurement policy, which still needs to remain in conformity with the European Union principles.  
The Code points out that contracts can be divided into lots for better accessibility for SMEs. The splitting of  
a contract into lots must not lead to the avoidance of application of EU directives and the value of separate lots has 
to added up to determine the level of EU legal requirements. Also the Communication of the Commission of 13 
April   2011   titled   “The   Single   Market   Act:   Twelve   levers   to   boost   growth   and   confidence”[37] mentioned the 
importance of SMEs for the development of the Common Market. It was also stated that a revised and modernized 
public procurement legislative framework would make the award of public contracts more flexible and enable the 
contracts to be put to better use in support of other polices. 
 
In 2011, proposals for new public procurement directives were adopted. [38] They were intended to reinforce the 
“Europe  2020  strategy  for  smart,  sustainable  and  inclusive  growth.”  [39] It was pointed out that public procurement 
plays a key role in the Europe 2020 strategy as one of the market-based instruments that promote the main goals of 
the strategy by improving the business environment and conditions for innovative business and encourage a wider 
use of green procurement. The current, new package of directives on public procurement is designed to reduce the 
administrative obstacles and costs related to tendering, make the procurement system more transparent and easier 
for SMEs, and encourage the use of e-procurement to simplify the process. In January 2014, the new legislative 
package for the public procurement system was finally adopted. It consists of the three directives: 

1. Directive of the European Parliament and of the Council 2014/24/EC from 26 February 2014 on public 
procurement, replacing Directive 2004/18/EC, 

2. Directive of the European Parliament and of the Council 2014/25/EC from 26 February 2014 replacing 
Directive 2004/18/EC, 
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3. Directive of the European Parliament and of the Council 2014/23/EC from 26 February 2014 on 
concessions. 

The directives will enter into force 20 days after publication in the Official Journal of the European Union. 
After this date, member States will have 2 years to implement the provisions of the new rules info national law. 

 
4. SME-friendly legal provisions in the EU and Polish legal systems 
 
Analysis of the current legislation leads to the conclusion that the European principles of equality prevent the 
application of clear preferences for the SME sector. An increase in the share of SMEs in public procurement may 
only take place by the application of transparent procedures, the reduction of the financial burden on the 
participants, and the implementation of training measures, which would ensure equal chances for all participants.  
In this context, the main SME friendly measures shall be presented, which are regulated by both European and 
domestic legal systems. 
 
4.1� Subdividing contracts into lots 
 
The public procurement directives allow contracts to be awarded in the form of separate lots (Article 9 (5) of 
Directive 2004/18/EC and Article 17(6) (a) of Directive 2004/17/EC). This   clearly   facilitates   SMEs’   access   to  
public procurement contracts and also broadens competition. However, the contracting authorities must respect the 
general legal rules concerning non-discrimination and are not allowed to split contracts into lots to avoid the 
application of public procurement regulations on above-the-threshold contracts. 
 
The new Directives on public procurement also mention division into lots, which would make contracts more 
accessible for SMEs. This legal regulation even points out that if a contract is not subdivided into lots,  
the contracting authority will be obliged to provide a detailed explanation. 
 
Article 32 of the Polish Act on Public Procurement Law [40] specifies the possibility to split a contract into lots for 
organizational, economic or technical reasons, or due to the financial capacity of the contracting authority.  
Thus, two options are possible: (1) tendering for lots or (2) each of the lots may be the object of a separate contract. 
Due to the fact that the value of the contract equals the aggregate value of all lots, individual lots are subject to the 
same procedure as the contract as a whole. The contracting authority may not split a contract into lots or understate 
its value with a view to avoiding the application of the provisions of law.  
 
It should be pointed out that subdividing contracts into lots is in general positively received by SMEs as a measure 
which allows many companies to be awarded contracts. However, it should be regulated at least at the level of 
specification of the object of the contract, so that also the qualification criteria should be adequate to the partial 
value and scope of the contract. 
 
4.2� Subcontracting 
 
Small and medium-sized enterprises are invited to act as subcontractors, even if it is economically optimal for them 
to win contracts for themselves. Subcontracting is usually regarded as less profitable for economic operators due to 
lower profits. However, in large-scale contracts, SMEs are not able to assume the position of main contractors or 
even bid jointly with other SMEs, so in such cases subcontracting may still provide them with good opportunities. 
Subject to national legislation, the contracting authorities may stipulate that the main contractor must not deal with 
its subcontractors on less favourable terms than those agreed upon the between the contracting authority and the 
main contractor. In this context, it is worth mentioning German legislation, where the contracting authority has to 
stipulate in the documentation that the successful tenderer may not impose less favourable conditions on its 
subcontractors than the conditions agreed with the main contractor, especially as far as payment arrangements are 
concerned. 
 
The new Directives on public procurement state that the Member States may enable subcontractors to request direct 
payment by the contracting authority for the supplies, works and services provided to the main contractor.  
This regulation is intended to increase the efficiency of protecting the payment interests of SMEs. Among other 
measures, contracting authorities will have to explain in the Official Journal of the European Union advertisement 
why they did not split up the works or services into lots in cases when the procurement could have been so divided 
but has not been (‘apply or explain” principle). 
 
On the other hand, subcontracting cannot become the main form of facilitating access to the procurement market for 
SMEs. Polish legal regulations allow subcontractors to present their knowledge, experience, as well as appropriate 
technical potential and personnel capable of performing the contract. In some pathological award procedures,  
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this may lead to instrumentalisation of public procurement by, e.g., the common use of one curriculum, tools and 
personnel by numerous enterprises. Thus, it should be noted that the positive effect of subcontracting could be 
decreased by manipulation and collusion of enterprises. 

Subcontracting does not necessarily mean good performance of the contract and sufficient payment for the 
subcontractors as the general contractors often take advantage of their dominant position and impose rather 
unfavourable financial terms. The problem is of great importance, especially in the construction sector, as in Poland 
the main award criterion is the lowest price. The tenderers often offer abnormally low bids, which theoretically 
should  be  rejected,  but   in  practice   it   is  a  common  form  of  combating  one’s  competitors  and  a  means  of  winning    
a contract. The negative consequences of the execution of contracts awarded close to the limit of profitability are, 
unfortunately, passed on to the subcontractors. 
 
In Poland, civil agreements on the performance of a contract are concluded only between the contracting authority 
and the general contractor. All obligations between the general contractor and subcontractors are regulated by the 
Civil Code. In practice, this means that in the case of delayed payments or bankruptcy of the general contractor,  
all the subcontractors can do is initiate civil law proceedings. 
 
The recently adopted Polish Act on the payment of outstanding receivables of enterprises for selected works 
performed due to awarded public contracts [41] is addressed specifically to the group of small and medium-sized 
enterprises that executed motorway construction contracts. The act is designed to cover the claims of the small and 
medium-sized enterprises that were subcontractors in large-scale road construction projects. As the act 
preferentially treats a particular sector and group of enterprises, it should be carefully investigated whether it is in 
conformity with equality of treatment and public aid rules. Lately adopted amendment to the Polish Act on Public 
Procurement Law impose on the contracting authority an obligation of requirement of the subcontracting agreement 
from the general investor and enable subcontractors to request for the direct payment.[40] 
 
4.3� Framework agreements 
 
Pursuant to the public procurement directives (Article 32 of Directive 2004/18 and Article 14 and 40 (3)(i)  
of Directive 2004/17/EC), the contracting authorities can conclude a framework agreement with several economic 
operators, which is another possibility of promotion of small and medium-sized enterprises. This is especially the 
case if a framework agreement involves a large number of economic operators and it is subdivided into lots or  
if contracts based on a framework agreement are awarded in the form of lots.[11] 
 
According to the Polish Act on Public Procurement, the contracting authority may conclude a framework agreement 
after conducting a procedure applying, as appropriate, the provisions concerning contract award by open procedure, 
restricted procedure, or negotiations with publication (Article 99). A framework agreement is defined as an 
agreement concluded between a contracting entity and one or more contractors. Its main aim is to establish terms 
and conditions, and especially prices, for public contracts that may be awarded in a particular period. As a result of 
concluding such an agreement, contracts may be awarded on a simplified basis and on terms not worse than those 
set down in the framework agreement. On the other hand, SMEs complain that once a framework agreement is 
concluded, they do not have any possibility of accessing the contract during the term of the agreement. 

 
 

4.4� Functional requirements in the description of the object of the contract 
 
One of the possible forms of the promotion of innovation in public procurement is defining technical specifications 
in terms of performance or functional requirements (Article 53(1) of Directive 2004/18/EC and Article 55(1) of 
Directive 2004/17/EC). The directives allow the contracting authority to specify the object of the contract not only 
in the form of enumerated requirements and a very detailed list of technical specifications and standards, but also in 
the form of a general description. Thus, the aforementioned regulation allows enterprises to present a variety of 
technical solutions which are available in the marketplace. The bidders are not limited by the provisions of a 
technical specification, but can present new and innovative solutions which correspond to the needs of the 
contracting authority. This legal solution concerning description of the object of the contract may promote 
innovative SMEs, especially in the IT sector. 
The second possibility to promote new and unknown products or services is offering variants. In such a case, 
 the contracting authority has to specify in the contract documents the minimum requirements to be met by the 
variants and the form of their presentation. 
 
Polish legal regulations allow for description of the object of the contract without referring to approvals, technical 
specifications, and reference systems (Article 30). The object of the contract is described by its functional character, 
while environmental impact characteristics may be also included. Such an approach can broaden the scope of 
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contractors by allowing bids from companies which find it difficult to define their products and methods in line 
with the existing standards and technical specifications, but are able to meet the expectations of the administration 
in terms of execution of the contract. 
 
 
4.5� Consortia of enterprises 
 
The European legal regulations allow bids to be submitted by groups of enterprises often called consortia (Article 4 
(2) of the Directive 2004/18/EC). Contracting authorities may not stipulate special conditions for participation of such 
groups in procurement procedures that would not be imposed on individual candidates. Consortia may not be 
required to assume a special legal form to submit a tender or a request to participate. However, the contracting 
authority may stipulate some special conditions for the performance of the contract by a group, which may require 
the group to assume a specific legal form once it has been awarded the contract. This provision should be applied to 
the extent that this change is necessary for the satisfactory performance of the contract. The new directive 
additionally stipulates that conditions for participation of groups of economic operators must be proportionate and 
justified by objective reasons (Preamble, article 16 and 71). 
 
The EU legal system does not specify in detail how a consortium is to be established, so the legal form of 
cooperation between enterprises for the submission of a bid is up to the economic partners. Enterprises must 
establish a representation for the consortium and its scope, which is to be concretized at the level of the national 
legislation. A set of different provisions applies to the execution of the contract, in which the contracting authority 
may introduce the obligation to establish a special legal form, but only insofar as it is necessary for the satisfactory 
performance of the contract. Thus, economic operators are allowed to reject the proposal of the contracting 
authority to assume a specific legal form on the grounds of, e.g., additional expenditures or reciprocal payments. An 
interesting  legal  problem  is  connected  with  the  admission  of  changes  in  a  consortium’s membership as well as the 
scope and period of such modifications. In the case of Makedoniko, changes in the consortium were introduced 
after the award of the contract, but the Greek contracting authority excluded it from the procedure pursuant national 
regulations. [42] 
 
The European Court of Justice has stated that the acceptability of changes in consortia shall be regulated by national 
legislation. Abolishment of changes in consortium membership may be based on the requirement of effectiveness of 
the award of contracts, which could be breached by changes introduced to the technical potential, financial 
standing, or reliability of the contractor.[43] 

 
In the Polish legal system, contractors may bid for a contract jointly by establishing a consortium (Article 23 of Act 
on Public Procurement). Consortia are structured similarly to private partnerships. The contractors, who are parties 
to a written agreement, shall be jointly and severally responsible for the execution of the consortium agreement and 
contributing security to ensure the proper performance of the agreement. The regulation allows for shared 
responsibility for the execution of a contract. Once one of the members of the consortium has presented the 
required qualifications and technical and financial capacity, the whole consortium is deemed to meet that 
requirement of the contracting authority. However, all consortium members are evaluated separately in respect of 
exclusion from the contract award procedure. The possibility to establish a consortium can encourage SMEs to 
conclude this type of an agreement for joint application in tendering procedures. In practice, many questions arise, 
e.g., how to attract companies to conclude an agreement, how to arrange risk sharing, and how to formulate 
common economic objectives. Companies in good financial standing are not usually interested in forming  
a consortium, which would imply sharing the remuneration. However, it is an attractive solution for companies in 
less advantaged financial or technical standing or for groups of companies in which each partner can meet only part 
of the requirements. 
 
4.6 Abolishment of discriminating against contractors on the grounds of their qualifications  

 
According to the directives, the criteria for financial and economic activity and for technical ability need to be 
related and proportionate to the subject matter of the contract (Article 44(2) of Directive 2004/18/EC). The idea of 
proportionate selection criteria is very important for SMEs, as contracting authorities which set the capacity and 
ability levels too high exclude many of them from participation. 

 
European legislation on public procurement allows an economic operator to rely on the economic and financial 
capacity and technical ability of other companies for proving compliance with the capacity and ability levels 
required by the contracting authority (Article 47(2) (3) (4) and article 52(1) of Directive 2004/18/EC and article 53 
(4) (5) and article 54 (4)(5) of Directive 2004/17/EC). It should be mentioned that the economic operator must 
prove that it will have at its disposal the resources necessary for the execution of the contract. A group of economic 
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operators may rely on the capacity of all its members. It is even possible for a group to also rely on the capacity of 
entities which are not its members. The Code of Best Practices indicates that it is advisable for contracting 
authorities to draw attention to this possibility in the contract notice or even in a prior contract notice in order to 
give enterprises more time to prepare for joint bidding. The above-mentioned provisions are aimed to facilitate the 
formation of groups of independent contractors, especially in the case of complex contracts.[11] 

 
An important obstacle to SME participation in public procurement is posed by disproportionate financial guarantees 
required by the contracting authority. Also unjustified and prolonged retention of resources in the form of,  
e.g., participation guarantee of an economic operator, should be avoided. In Polish legislation, the amount of  
a participation guarantee may not exceed 3 per cent of the value of the procurement contract. 

 
The contracting authority may exclude candidates and tenderers from a procedure, thus eliminating time-consuming 
procedures that would otherwise involve many enterprises not meeting the selection criteria such as adequate 
financial standing or professional and technical qualifications. The contracting authority is bound to exclude form 
the procedure all those who have been convicted by a final judgement, which refers to, e.g., participation in  
a criminal organization, corruption, fraud to the detriment of the financial interests of the EU and money 
laundering. Also excluded are enterprises falling under the following categories: bankruptcy, offences concerning 
professional conduct, non-payment of taxes and social security contributions, breach of environmental regulations 
and serious misinterpretation of certain documents (Article 45(1) and (2) of the Directive 2004/18/EC). However, 
in their domestic legal systems the Member States can decide about the conditions of those exclusions and 
sustainability checks. The national law regulates the details, the scope of the required documents, and their form. 
In the new legislative package, it is additionally stressed that the contracting authority should be given the 
possibility to exclude candidates or tenderers for violation of environmental and social obligations, including 
accessibility for disabled persons, or other forms of grave professional misconduct, such as violations of 
competition rules or of intellectual property rights (new directive form 2014, Preamble 34 and 35).  
The new legislation is also intended to introduce the possibility for economic operators to adopt compliance 
measures aimed at remedying the consequences of criminal offences or misconduct and effectively preventing 
further occurrences of misbehaviour. These measures may especially consist of personnel and organizational 
measures, such as staff reorganization, implementation of reporting and control systems, or the creation of an 
internal audit structure. In the case of implementation of such measures, the economic operator should no longer be 
excluded on these grounds. It should be added that the above-mentioned regulation would strengthen the position of 
tenderers, but in extreme situations this can prevent exclusion of contractors who have committed a crime or grave 
misconduct. 

 
In the new Directives on public procurement (Preamble 31 and 32) the importance of simplifying the information 
obligation is presented as a measure increasing SMEs opportunities for being awarded contracts. It provides for the 
mandatory acceptance of self-declarations as evidence for selection purposes. The production of documentary 
evidence is intended to be facilitated by a standardized document, the so-called European Procurement passport 
which is a proof of the absence of grounds for exclusion. The new legislation also intends to introduce a limitation 
on the requirements for participants and contains an exhaustive list of possible conditions for participation in 
procurement procedures. It states that such conditions should be restricted to those that are appropriate to ensure 
that the candidate or tenderer has the capacity and ability to perform the contract to be awarded. An example of an 
SME-friendly solution is the provision that turnover requirements must be limited to three times the estimated 
contract value (except in duly justified cases). 
 
In Polish contract award procedures, the contracting authority may request contractors to supply declarations or 
documents necessary to conduct tendering procedures (Article 25 of Act on Public Procurement Law). Declarations 
or documents proving compliance with conditions for participation in the procedures and conformity of the 
supplies, services, or construction works offered should be indicated by the contracting authority in a contract 
notice, a specification of essential terms of the contract or an invitation to submit tenders. The 2009 amendment of 
the Act on Public Procurement Law introduced another regulation important for SMEs. The contractor may prove 
compliance   with   the   contracting   authority’s   requirements   not   only   by   ownership   of   technical   equipment,  
employment of qualified personnel, or presentation of documents proving its financial standing, but also by proving 
that it has these at its disposal. Thus, the bidder is allowed to present a written obligation from another enterprise to 
provide the required equipment or human resources. The above-mentioned legal solution is aimed to encourage 
SME participation in tendering procedures by easing the strict requirement of ownership of equipment or 
employment of personnel. However, this solution has also been criticized by contracting authorities because of 
cases of abuse. In practice, in an extreme situation very small enterprises could participate in tenders without 
authorization to perform specific activities, knowledge, experience, appropriate technical and personnel potential as 
well as economic and financial standing if only they can present proof that they have these at their disposal from 
other companies. This could create collusion between the enterprises aimed at price fixing or division of the market. 
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Moreover, in this way companies which cannot participate themselves in the procedure due to exclusion from 
contract award could in practice execute the contract. The conditions of exclusion from the award procedure are 
enumerated in Article 24 of the Act on Public Procurement Law, which presents a list of categories of excluded 
contractors, including enterprises that caused damage by failing to perform a contract, contractors in arrears with 
the payment of taxes, other charges or social and health insurance contributions, or both natural and legal persons 
who have been sentenced by a final judgment for an offence committed in connection with contract award or for 
other offences (e.g. bribery, offences against economic turnover or environment, or any offence committed with  
the aim of gaining financial profits). 
 
4.7� E-procurement 

 
The main idea of e-procurement stipulated in the directives is to promote cheap and fast communication and 
transparent award procedures (Article 1(7), (13), Article 33, Article 42(1), (4), (5), Article 54 of Directive 
2004/18/EC; Article 1(5), (6), (12), Article 15, Article 48(1), (4), (5), Article 54; and Article 56 of Directive 
2004/17/EC). All Member States have introduced national public procurement websites to enable search for 
contracts notices as a result of implementation of a Europe-wide strategy for the development of  
e-procurement [38] and the declaration to promote procurement by electronic means presented in the Digital 
Agenda for Europe.[39]  In 2012 the Commission adopted “The Strategy for e-procurement”, which shall be the 
road-map for the implementation of e-procurement in Europe (COM/2012/179). However, in many countries it is 
still difficult for tenderers to monitor notices and receive relevant information. In that context, the following 
measures can be suggested to increase e-procurement: publication of all public procurement notices online, creation 
of a single centralized website for public procurement, free access to notices, a multifunctional search engine,  
the possibility for SMEs to receive alerts of notices in their field of economic activity, direct downloading of 
contract notices and tender documents, and an electronic tendering facility enabling the contracting authority to 
receive bids electronically ensuring the integrity of information, confidentiality, and appropriate access.[11]  
 
One of the main aims of the new European legislative package on public procurement is to promote e-procurement 
in terms of the entire award procedure. The Commission also intends to manage a mandatory electronic system 
called e-Certis, which is aimed to facilitate exchange of certificates and other documentary evidence required by 
contracting authorities. 
 
The promotion of e-procurement could be illustrated by the idea of creation of a public procurement information 
platform which would provide a unified pan-European system creating an aggregation of tender notices linking 
open data and semantic web technologies. This platform requires a multistep method to deal with the requirements 
of the public procurement sector and the open government data initiative: (1) modelling the unstructured 
information included in public procurement notices; (2) supplementing that information with the existing product 
classification systems and the linked data vocabularies; (3) publishing relevant information extracted from the 
notices according to the linking open data approach. Public procurement notices contain a variety of data such as 
type of contract, region, duration, total amount, and target enterprise. Various methods can be applied to expand 
user queries, facilitate access to information, and provide more accurate information. Expanded user queries can 
involve extra time in the process of retrieving notices. Moreover, the platform is also supposed to be especially 
relevant to SMEs that want to tender in the EU, easing access to information on notices and fostering SME 
participation in cross-border public procurement procedures across Europe.[40] 
  
The Act on Public Procurement Law in Poland enables e-procurement, but the actual application of the legal 
possibilities is insufficient.[41] The Act regulates electronic auctions as well as electronic communication for 
procurement procedures, but those measures are applied relatively rarely. It is believed that e-procurement and the 
use of electronic communication can deliver economic savings, eliminate errors and reduce waste. The main 
problems are related to the national regulations on electronic signature and the extended process of adoption of the 
new Act on electronic signature, which is meant to reduce administrative burden on the development of  
e-commerce and e-procurement. In 2012, only 359 electronic auctions were organized on the Electronic Auction 
Platform managed by the Polish Office of Public Procurement.[48] In comparison with Portugal, where almost all 
tendering procedures are conducted by e-procurement, Polish legislation requires significant changes to make 
electronic procurement attractive for contracting authorities and contractors. The currently discussed amendments 
aim to implement a 3-step program of e-procurement promotion (elimination of legal obstacles to increase the use 
of electronic auctions and electronic communication, development of the Electronic Auction Platform and a fully 
electronic procurement procedure). It is planned to introduce a fully electronic tendering procedure for almost all 
tenders within 4 years. 
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4.8� Best value for money as the main award criterion 
 
The contracting authority can encourage SME participation in tenders by adopting award criteria such as  
the economically most advantageous offer rather than the price-only criterion. Employing the principle of  
the economically most advantageous offer, the contracting authority can evaluate, besides the price, also additional 
criteria, such as after-sale services, technical assistance, technical merit, functional characteristics, cost-
effectiveness, running costs, or even quality or innovative solutions. In the above-mentioned form of contract 
award, life-cycle costs are taken into consideration along with the direct cost of purchasing goods. 
 
The new 2014 Directives directly formulate the rules for life-cycle costs of the products, services or works.  
The life-cycle covers all stages of the existence of the object of the procedure. The costs to be taken into account 
include direct monetary expenses or external environmental costs which are to be calculated under the common 
European methodology. However, it should be observed that the application of life-cycle costs may imply 
additional costs and sometimes even barriers for SMEs. However, the use of different life-cycle cost methodologies 
detracts from the generally positive assessment of the proposed legislation. In the absence of one common 
European methodology for life-cycle cost calculation, the contracting authorities will be obliged to accept offers 
based on different methods as long as the contractor can prove that his method fulfils the requirements enumerated 
in the directive and is comparable with the methodology adopted the contracting authority. This regulation can lead 
to higher costs and a longer period of preparation of documents, and even to numerous appeals resulting from 
potentially discriminatory treatment of contractors. Thus, the application of this regulation entails problems with the 
recognition and comparability of life-cycle cost methods. 

 
5. Conclusions 
 

The benefits of SME participation in public procurement can be divided into benefits for the contracting authority 
and benefits for the economy and society. The benefits for the administration are lower costs of goods and services, 
better quality, flexibility, and specialization. The benefits for the economy and society include greater competition 
in the market, innovation, lower unemployment, and economic growth. The main disadvantage for SMEs is the 
relatively high cost of participation in the public procurement market.[49] 
 
Based on a general assessment of the public procurement market, the conclusion can be drawn that public 
procurement rules directly or indirectly addressing SMEs do not distort competition in the Common Market.  
The Member States are allowed to introduce measures or even SME-friendly policies for the award of under-the-
threshold contracts. However, national legislation must respect the principles of state aid. It that context, it could be 
still disputable whether SMEs can benefit from state aid, a social clause, or innovation promotion. Non-economic 
aspects can be included at the various stages of the procedure by implementation of environmentally friendly 
solutions or a social clause with preferences for persons threatened with social exclusion. Other provisions, e.g., 
regarding combating unemployment, can be adopted in the execution phase of the contract.  
 
The question still remains whether SMEs could be the object of state aid in the form of procurement preferences. 
Small and medium-sized enterprises are the main business beneficiaries of the European Union structural funds. 
The main forms of state aid, such as preferential loans, tax relief, consultancy and training, are addressed to micro-
companies. This has been sometimes criticized as support should be rather addressed to high technology sectors and 
multinational corporations. On the other hand, SMEs are especially active in biotechnology, IT science, electronics, 
environmental protection, green technologies, sophisticated technical services, consulting, and legal advisory 
services as well as in so-called creative sectors which combine business with art and culture and even computer 
games. However, venture capital and private equity funds seem to be a good form of supporting new and creative 
enterprises and may be a far more effective form of public spending. Otherwise, structural funds would be 
distributed in an ineffective way and without added value. 

 
In the proposed amendment to the Polish Act on Public Procurement Law, numerous measures are introduced to 
enable wider access of SMEs to the public procurement market. Similarly to the EU directives, the Act on Public 
Procurement Law does not stipulate any preferences for SMEs as regards awarding public contracts. In the official 
justification, it is stated that many barriers faced by SMEs in terms of access to public contracts have already been 
removed by appropriate provisions in the proposed amendment. The main problems are probably connected with 
insufficient knowledge about SME-friendly regulations among enterprises and contracting authorities.[50] 

 
The most important measures proposed to promote SMEs in Poland include splitting bids into lots, the requirement 
that subcontracting specifications should precisely define conditions of participation for subcontractors, and the 
possibility to impose an obligation on concessionaires of public works to award 30% of their contracts to 
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subcontractors. According to the assumptions formulated in the justification of the proposed amendment, the main 
trends in the development of public procurement in Poland are connected with increased participation of SMEs in 
public procurement, increased demand for innovative products, environmentally friendly solutions in public 
procurement, increased implementation of electronic measures in the procurement system, and inclusion of social 
clauses in award procedures. 
 
In reference to the presented analysis of legality of any preferences for SMEs in the procurement market, some 
remarks should be made on the relationship between SMEs and various possible violations of the law, which may 
not be justified. The level of risk of illegal arrangements between the contracting authority and the contractors, as 
well as between private bidders, still remains significant. It should be mentioned that contracting authorities should 
have more possibilities to exert influence on subcontracting. Despite the generally positive role of subcontracting in 
the public procurement system, it is in practice often reported that subcontracting can be a method of distributing 
collusive gains and often reduces the quality of contract performance, which is lower than that declared by the main 
contractor. The national regulations of the Member States or the guidelines implemented by the contracting 
authorities themselves are aimed to minimize the above-mentioned risk by some measures, including: abolishment 
of subcontracting for very innovative bids which require technical merit and highly qualified personnel, obligatory 
requirement of self-performance of contracts based on intellectual property rights, and a mandatory requirement 
included in the contract notice to present a list of subcontractors. 
 
One of the possible solutions for combating corruption could be a higher level of involvement of the bidders who 
were not awarded the contract in its execution. In this context, splitting contracts into lots seems to be a viable 
method of combating fraud.  
 
The legal system regulating public procurement both on the European and national levels seems to be still 
ineffective in ensuring the best value for money. Numerous amendments to the current legislation, the new 
legislative package, and almost 200 judgements of the Court of Justice referring to the various aspects of the issue 
still remain insufficient to fully implement the Common Market. The present system is overregulated and 
sometimes  does  not  correspond  to  economic  practice.  In  the  author’s  view,  the  public  procurement  system  should  
be deregulated, especially in the face of the economic crisis and the rapid development of non-European economies 
resulting in worldwide competition. European legislation should govern the main aspects of the procedures, leaving 
greater discretionary powers to the contracting authorities, which should be assisted by the Purchasing Institutions 
in all Member States. Direct responsibility of political decision-makers at the contracting authorities for award 
procedures should not only be implemented but also efficiently executed in the case of breach of substantial 
elements of contract awards. However, the most important aspect of combating fraud, corruption, and all illegal 
arrangements is increased control of the execution of contracts. 
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ABSTRACT 

Procurement efficiency as an element of public performance 
management can contribute to achieving Value for Money by reducing 
administrative overhead costs and directing resources to support 
more complex procurement processes. This paper highlights 
empirical techniques to understand determinants of efficiency in the 
procurement cycle focusing on elapsed time taken and drawing on a 
unique dataset on the procurement process within the World Bank. 
The study finds that different methods of bidding, whether 
international or domestic, and contract attributes partially explain 
differences in the duration of procurement processes. 

 

INTRODUCTION 

Getting good value out of public procurement is not just a question of 
getting goods at the best price, but also involves considerations of 
the costs incurred during the procurement process (see Burger and 
Hawkesworth (2011) among others).  The concept of Value for Money 
(VfM) in public procurement, while not having a commonly accepted 
definition, typically involves considerations of “what a government 
judges to be an optimal combination of quantity, quality, features and 
cost, expected over the whole of the project’s lifetime” (Burger and 
Hawkesworth, 2011).  The definition of VfM is now being broadened 
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to include measures that reduce the administrative overhead cost of 
procurement (DfID, 2011). In keeping with the broadened definition, 
from the perspective of public sector performance management, 
Boland and Fowler (2000) describe the concept of VfM as the 
“simultaneous optimization of both outcome effectiveness and 
resource use efficiency”. 

Public procurement also operates in a field of substantial political 
tension between performance and compliance, being tasked to fulfill 
public expectations of both transparency and efficiency. On the one 
hand, focus on compliance in transactions may distract from a focus 
on outcomes and need not ensure the containment of fraud and 
corruption, which could be a systemic rather than only project level 
issue. On the other hand, transaction cost reducing measures need to 
be balanced with demands for transparency and accountability.  

This underlying tension between performance and compliance, and 
its effect on efficiency of the public procurement process, has been 
discussed extensively (see for example Schapper et al., 2006). 
Similar issues are also addressed in the vast body of literature on 
performance management. Kloot and Martin (2000) stress the need 
for consistency in public management between accountability and 
service delivery in a “cost-effective, high-quality manner”. Reviewing 
performance management issues in local government in Australia 
they identify the “lack of measures to determine internal process 
performance as a hindrance to managing them”. Their findings 
indicate that inability to estimate effects of process change effectively 
hampers reform, leaving personnel involved uncertain about how to 
proceed.  

Time taken in the procurement process has also been discussed in a 
number of studies concerned with transition to more efficient 
procurement systems. In their review of procurement reform in the 
Greek governmental purchasing system, Panayiotou et al. (2004) 
analyze the average elapsed times for procurement activities based 
on data collected from historical tender documentation and 
procurement plans. Findings suggest delays in the procurement cycle 
with maximum lead times extending to two years, which is attributed 
largely to “idle time between activities” and leads the study to identify 
the time taken in the process as a key performance indicator for 
reform. Pegnato (2009) describes the reduction of the time needed 
to award contracts “an indirect goal of almost every reform”. 
Understanding time taken in specific steps throughout the 
procurement cycle helps illuminate where bottlenecks need to be 
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addressed and where resources need to be freed up to be put 
towards support of more complex procurement processes and 
professional development of best practices in the use of available 
options of procurement methods.  

There remains a gap in the literature with regard to empirical 
measurement of efficiency in the procurement cycle, in the sense of 
elapsed time taken, which this paper seeks to address.  This paper 
highlights some empirical techniques to understand determinants of 
this aspect of procurement efficiency drawing on a unique dataset on 
the procurement process within the World Bank collected as part of a 
review of World Bank Procurement, conducted by the World Bank’s 
Independent Evaluation Group (IEG). In summary, the study finds that 
different methods of bidding, whether international or domestic, and 
differences in review processes that accompany these methods, 
partially explain differences in procurement outcomes.  

While the techniques and exercises used to measure procurement 
efficiency may not be fully generalizable to other public procurement 
contexts, they may still be salient as the WB procurement system 
shares the tension of compliance and efficiency with other public 
procurement systems. The World Bank’s Guidelines for procurement 
of works and goods were generally seen, in the IEG evaluation (IEG, 
2014), as reasonable and adding value, however the Bank’s 
procurement processes were perceived to be time consuming and 
rigid. Further, the World Bank’s procurement guidelines were 
perceived to place more emphasis on safeguarding against risks to 
the integrity of the process than on efficiency and the cost of time 
lost.   

The paper is organized as follows.  Section 1 provides a brief overview 
of the procurement framework of the World Bank; Section 2 provides 
a description of the data collected; Section 3 highlights some of the 
techniques used in measuring procurement efficiency, and Section 4 
concludes with a brief discussion of potential generalizability to other 
public procurement contexts. 

THE WORLD BANK PROCUREMENT FRAMEWORK 

The responsibility for the implementation of a project funded, in part 
or whole, by World Bank rests with the borrowing country and its 
implementing agencies.  The World Bank is, however, required by its 
Articles of Agreement to “ensure that the proceeds of any loan are 
used only for the purposes for which the loan was granted, with due 
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attention to considerations of economy and efficiency and without 
regard to political or other non-economic influences or 
considerations”. In light of this fiduciary responsibility, the World Bank 
has established detailed guidelines for the procurement of goods and 
works and the selection of consultant services that need to be 
complied with by the borrowing country.1  

Apart from fiduciary responsibility, the Bank’s procurement guidelines 
also intend to apply best practices in public procurement, meant to 
achieve open and fair competition and a good level of market access.  
Many aspects of Value for Money principles are already implicit in 
Bank procurement; the Bank’s guidelines make economy and 
efficiency the basis for project implementation of the project and 
point out the Bank’s interest in giving all eligible bidders the same 
information and equal opportunity to compete. They encourage the 
development of domestic contracting and manufacturing industries in 
the borrowing country and emphasize the importance of transparency 
in the procurement process (World Bank, 2011a).  In this regard, 
World Bank's procurement guidelines are often seen as shaping 
procurement practices around the world (see Debevoise and Yukins 
(2010) among others).  

Within the framework of the World Bank procurement guidelines, the 
Implementing Agencies of borrowing countries can use a variety of 
procurement methods in World Bank funded projects.  The method 
selected depends on a number of factors including the type and value 
of the good, work or service procured, risk perceptions of project or 
country entities and the state of development of local markets (World 
Bank, 2011b).  For example, for Goods and Civil Works, for contracts 
below a certain specified value threshold, procurement is conducted 
through National Competitive Bidding (NCB) while contracts above 
the threshold need to be procured using International Competitive 
Bidding (ICB).2 One feature distinguishing ICB and NCB is described in 
Paragraph 3.4 of World Bank’s procurement guidelines, stipulating 
that borrowers may limit advertising to the local press for NCB 
processes (World Bank, 2011c). NCB as a proportion of procurement 
methods applied has risen over time as countries’ domestic supply 
capacities mature, i.e. NCB method threshold are higher to reflect the 
greater extent to which local suppliers are able to meet a given need 
of the contracts (see IEG, 2014).  

The World Bank’s role in procurement is enhanced for projects above 
certain monetary thresholds, as the procurement system requires the 
World Bank to review certain steps in the borrower’s procurement 
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process and furnish its “No-Objection” in accordance with the 
guidelines (see Table 1). This “prior-review” process is carried out by 
country office procurement staff, regional procurement managers or a 
central World Bank apex unit, depending on the complexity of the 
contract. Prior-review thresholds sometimes coincide with method 
thresholds for ICB and NCB. In most countries, however, large NCB 
contracts can also be subject to prior-review.  

In addition, prior-review contracts are also subject to clearance 
thresholds, which determine who, in the Bank’s procurement 
hierarchy gives the relevant no-objections, with the largest contracts 
with values above $50 million being subject to clearance by the 
Operational Procurement Review Committee (OPRC). IEG (2014) 
analysis of Africa Region data finds that clearance at OPRC level 
implies longer processing times, partially reflecting the increased 
complexity of such cases. It has, however, been pointed out more 
generally in client interviews that referrals to higher levels in the 
clearance chain are perceived to cause delays (ibid.). 

 

TABLE 1 

“No-Objection” Steps for Prior:  Reviewed Contracts 

Simple Goods 
& Works 
( ICB/NCB) 

Two-Stage Goods & 
Works  
( ICB/NCB) 

Consultant Services  
(Quality  and Cost Based 
Selection QCBS) 

Specific 
Procurement 
Notice 

Specific Procurement 
Notice Expression of Interest 

  Terms of Reference/Short List 
Draft Bid 
Documents Draft Bid Document Short List and Draft Request for 

Proposals 
Bid Documents 
as Issued 

Bid Documents as 
Issued Request for Proposals as Issued 

Bid Opening/ 
Minutes Technical Bids Opening of Technical 

Proposals/Minutes 

 

Stage 1 Evaluation – 
Report/ 
Minutes/Amended Bid 
Documents 

Evaluation of Technical 
Proposals 

 Invitation to Stage 2 as 
Issued  

 Stage 2 Bidding Opening of Financial 
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Proposals/Minutes 
Bid Evaluation 
Report and 
Recommendatio
n for Award 

Bid Evaluation Report 
and Recommendation 
for Award 

Combined Evaluation Report and 
Draft Negotiated Contract 

Signed Contract Signed Contract Signed Contract 
Contract 
Amendment  
(in some cases) 

Contract Amendment  
(in some cases) 

Contract Amendment  
(in some cases) 

Contract 
Completion Contract Completion Contract Completion 

Note: Steps requiring a “no-objection” are in italic font 
Source: World Bank, IEG  

The recent review of Bank procurement found that Bank processes of 
review and issuing of “No Objections” have been viewed as 
cumbersome, time consuming, prone to delay, and inflexible in 
interpretation.  The Bank’s procurement system thus may not be 
achieving value for money despite sound guidelines, on account of 
the procurement process.  Measuring the perceived inefficiency of 
the Bank’s procurement process thus becomes critical (see also 
Dener et al, 2011).  In the next section, we highlight a unique dataset 
used to measure the efficiency of the Bank’s procurement process, 
using the time take taken and the frequency of delays.  In Sections 3 
and 4, we discuss some empirical techniques to describe the 
underlying factors driving inefficiency in procurement, and their 
relative importance.   

WORLD BANK PROCUREMENT EFFICIENCY DATA 

Current World Bank procurement tracking systems only partially 
capture data that would permit the tracking of procurement efficiency 
and bottlenecks that may occur at different stages of procurement 
execution.3 The principal World Bank-wide source of procurement 
data is a web-based interface for entering contract information for 
World Bank-funded contracts. The key purpose is fiduciary: to ensure 
that a no-objection to the final bid evaluation report and a signed 
contract exist before disbursements are made. It also records the 
procurement method and contract award information including 
supplier names, nationality and eligibility status. The interface, 
however, does not cover all contracts and captures only the final 
stage of the procurement process: the date of the Bank's no-objection 
to the contract award, and the date of contract signature. In effect, 
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the interface does not provide information capable of tracking 
processing time at different stages of the procurement cycle, a 
requirement vital to tracking efficiency.  

Some World Bank regions, such as Latin America and Caribbean, use 
the Procurement Plan Execution System (alluded to by the acronym, 
SEPA), that focuses primarily on the monitoring and execution of 
procurement plans related to World Bank funded projects. SEPA's 
objective is to promote transparency in World Bank operations and to 
offer a procurement management tool to borrower governments. 
SEPA requires the input of core procurement dates and provides the 
option of tracking additional procurement steps. It is, however, a 
standalone system and some dates are inputted at the discretion of 
the borrower, thus introducing a high level of variability in available 
information by project and country, rendering the dataset unsuitable 
for global analysis of procurement efficiency.   

The Procurement Cycle Tracking system developed in the World Bank 
Africa region, PROCYS, is a platform of communications between the 
principal parties involved in the procurement process on procurement 
processes for contracts subject to prior review. Each interaction or 
stage in the process is recorded, in terms of the number of days 
taken from the previous to the present stage. It thus tracks not only 
the total elapsed time between a borrower's first request for a no-
objection, and receipt of the Bank's final no objection, but also the 
numbers of iterations between the Team Leader and borrower, 
between the Team Leader and different levels of procurement staff; 
from the field procurement specialist to the regional procurement 
manager and the Central Procurement Board. It currently covers over 
460 projects in over 40 countries in the Africa region. PROCYS is 
principally used as a management information system that measures 
responsiveness of different participants in the procurement process.     

The procurement portfolio dashboard that serves as a tool for the 
management of the Middle East & North Africa procurement unit’s 
resources (referred to as MNA-dash) emphasizes the execution of the 
region’s loan portfolio rather than the recording of individual 
transactions. This data repository is not interactive. Information is 
uploaded manually as reported. Contract level data, if any, is 
available only as a byproduct of other monitoring objectives.  

In sum, the World Bank’s principal centralized procurement system 
and the three regional procurement systems each have different 
objectives and architecture. While there is a wealth of information 
collected and analyzed for specific monitoring needs, the systems do 
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not provide necessary data to analyze efficiency of the procurement 
process across the World Bank.  Specifically, the systems are unable 
to provide organization wide data to track elapsed times of realized 
individual procurement process steps.  

Given the fragmented and regionally diverse information on 
procurement processes, a unique dataset was constructed to 
measure the efficiency of the World Bank’s procurement process with 
respect to the process of issuing ‘No Objections’ described in Table 1.  
The data sought to measure procurement efficiency in terms of the 
overall elapsed time in the procurement process, aggregated from 
the time elapsed between successive ‘No Objection’ steps, in each 
contract.  The dataset also records other country and contract 
attributes that could potentially affect overall procurement efficiency. 
The sample for data on prior-reviewed contracts was constructed 
from a questionnaire surveyed in eleven client countries (Azerbaijan, 
Bangladesh, Ethiopia, Indonesia, Mexico, Morocco, Peru, Philippines, 
Senegal, Tanzania, Turkey), with at least two in each of the World 
Bank’s six borrowing regions, except the Middle East on account of its 
relatively smaller size. Based on a standardized template, data 
requested included, primarily, information on the dates of each step 
in the procurement process where the Bank is required to provide a 
“no-objection” to a client, in order to be able to track elapsed time 
between and across successive phases of procurement.  

A representative stratified sample was attempted, by procurement 
method and category, by size, and across a sample of fiscal years 
from 2007 to the present. However, the response rate from country 
offices was highly variable in quantity and quality, ranging from 107 
contracts for Azerbaijan to four from Tanzania. Out of 502 contracts 
for which data were received, only 201 had information on all date 
fields from the Issue of the Specific Procurement Notice to Contract 
Signature. Where possible, missing dates were filled in with 
information provided in the Bank-wide tracking system. The 
limitations of the dataset, in terms of selective response from 
countries and lack of complete information on dates, needs to be 
taken into account, when interpreting the analysis of procurement 
efficiency highlighted in the next section. 
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ANALYSIS OF WORLD BANK PROCUREMENT EFFICIENCY 

Basic Sample Characterist ics 

In terms of sector categories, basic sample statistics show that the 
dataset is skewed towards infrastructure contracts. Data are 
distributed more evenly by procurement category, with Consultant 
Services, Goods and Civil Works each accounting for roughly one third 
of observations. In terms of procurement methods, contracts using 
International Competitive Bidding (ICB) form around 40 percent of the 
sample, while National Competitive Bidding (NCB) and Quality and 
Cost Based Selection of Consultants (QCBS) each contribute about 
22 percent of observations (see Figure 1). Due to data limitations, 
results for different intervals may refer to different subsets in the 
data. 

FIGURE 1 

Number of Observations by Country,  F iscal Year,  
Procurement Category and Sector 
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Source: IEG analysis of Sample of Contract Data. 

 

The request for contract sample data sent to the survey countries was 
separated by key processing dates for Goods and Works (ICB, ICB 
with pre-Qualification; NCB, NCB with pre-Qualification), Goods and 
Works (ICB/NCB Two-Stage) and large value Consultant Services 
(QCBS, QBS, FBS, LCS, CQS, SSS). The respective dates for each 
procurement step were then merged across ICB/NCB, ICB/NCB Two-
Stage and Consultant Services allowing for a global data set as well 
as preliminary subset analysis. Due to a low response rate for 
information on contracts involving ICB/NCB Two-Stage and Pre-
Qualification (Evaluation Reports), data provided for these groups was 
integrated with the overall ICB/NCB data. For all contracts the dates 
for Final Bid Evaluation Reports were used when constructing time 
intervals. Contract values were converted to USD using monthly 
average exchange rates. The fiscal year of the contract was 
determined based on the date of the Bank’s No-Objection to the Bid 
Evaluation Report. Data were clustered by country, sector, 
procurement category and method. Country groupings focused on 
identifying the poorest countries in the data set, eligible for 
concessional IDA lending, and those eligible for IBRD loans available 
to middle-income and credit-worthy poor countries.4 

Analysis of Procurement Eff ic iency 

To explore the time taken to process a contract, the analysis focused 
mainly on two overall elapsed times: (1) Borrower Issue of Specific 
Procurement Notice, to Contract Signature, and (2) First Submission 
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to the Bank of Draft Bid Documents, to Bank’s No-Objection to the Bid 
Evaluation Report. Two further intermediate steps in the procurement 
process are selectively reviewed to the extent that data permits: (3) 
First Submission to the Bank of Draft Bid Documents to Bank’s final 
No-Objection to the Draft Bid Documents; and (4) Borrower 
Submission to the Bank of Bid Evaluation Report to the Bank’s No-
Objection to the Bid Evaluation Report.  

Select Findings: Average Elapsed Times  

Measured from the time when the borrower first submits draft bidding 
document to the Bank, results show that, looking at all contracts 
together, it takes on average 286 days until a prior reviewed contract 
is signed (Table 2). Separating contracts by category, Civil Works take 
the longest (307 days), though there are similar overall processing 
times for Goods (287 days) and Consultant Services (290 days). 
However the variable displayed a high dispersion from the average 
with a standard deviation of 160. While 50 percent of the contracts 
included in this analysis go from the submission of bid documents to 
the No-Objection to the bid evaluation report in less than 208 days, 
there are contracts with significant longer duration, for two contracts 
even more than 900 days, driving up average processing times.  

TABLE 2 

Average Elapsed Time between Steps in the Procurement 
Process Al l  Contracts (Days) 
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(4)       59.7 170.6 190.4 223.3 

(5)         118.4 144.9 178.0 

(6)        37.4 73.7 

(7)              48.2 

Notes:  
(1) = Issue of Specific Procurement Notice  
(2) = Borrower first Submission to Bank of draft Bid (preQ) Documents 
(3) = Bank final No Objection to draft Bid (PreQ) Documents 
(4) = Borrower issue of Bid (PreQ) Documents 
(5) = Borrower Bid (PreQ) Opening date/ Minutes 
(6) = Borrower Submission to Bank of Bid Evaluation Report 
(7) = Bank No-Objection to Bid Evaluation Report 

Source: IEG analysis of a sample of contract data 

Looking at critical shorter intervals, on average, the Bank’s No 
Objection to the Bidding Documents is issued 56 days after the 
Borrower submits a first draft, considerably longer than what Bank 
procedures recommend as a business standard for reviewing or 
providing comments to bidding documents.  Documents presented 
for review may be returned for revision several times, which affects 
duration. While more than 45 percent of the contracts reviewed 
underwent just a single iteration of draft Bidding Documents review, 
another 44 percent of contracts required two or more rounds of 
review and some (less than 10 percent in the sample) required three, 
four or five iterations.  

More than a quarter of the processing time from submission of bid 
documents until contract award is due to the preparation of the Bid 
Evaluation Report after Bid Opening. In the case of Consultant 
Services more than forty percent of processing time is dedicated to 
this step in the procurement process, likely due to the fact that for the 
QCBS procurement method two documents need to be prepared by 
the borrower; an evaluation of technical proposals and, after 
subsequent opening of financial proposals, a Combined Evaluation 
Report. Both reports require a No-Objection by the Bank. This remains 
true even after excluding the contracts that bring in the highest five 
percent of elapsed times per category.  
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TABLE 3 

Average Elapsed Time and Contract Value by Procurement 
Category (Days, USD) 

Procurement 
Category 

Number of 
Contracts (1) 

Average 
Elapsed Time 

(days)(2) 

Average 
Contract Value 

(US$) 
Civil Works 137 307.2 15,000,000 

 Goods 124 287.8 4,709,600 

 Cons. Serv. 
(QCBS) 

99 290.5 2,804,025 

Notes: 

(1) Number of Contracts in dataset (where Contract Value is available) (Nos); 
(2) Average Elapsed Time from Borrower first submission to Bank of draft bid 
(preQ) documents to Contract Signature (days) 

Source: IEG analysis of a sample of contract data 

The analysis of relative performance of IBRD and IDA countries shows 
that average processing times are longer for contracts in IDA 
countries, and most of the difference in processing time stems from 
the very long time taken to procure Consultant Services (Figure 2).   
Together these results highlight that some procurement methods, 
notably for consultants, are more prone to delays, and that country 
capacity factors are likely a contributing factor.  

 

FIGURE 2 

IBRD and IDA Countr ies – Elapsed Procurement Times by 
Procurement Method (days) 
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Note: The time interval measured is from the Borrower’s first 
submission to the Bank of draft bid (pre-Qualification) documents to 
Contract Signature.  

Source: IEG analysis of a sample of contract data. 

 

Analysis and Findings: Variat ion in elapsed Times – 
Frequency Distr ibutions 

Average elapsed times do not tell a complete story; the degree of 
variation around the average describes the proportion of contracts 
that may take longer to process. For example, although on average 
253 days were needed from the Borrower’s first Submission of draft 
Bidding Documents to the Bank’s final No Objection to the final Bid 
Evaluation Report of the contract, this variable displayed a high 
dispersion from the average. Half the contracts completed this 
process in less than 208 days, but contracts at the 75th percentile of 
the distribution took 331 days and contracts at the 95th percentile 
took 611 days (Table 4). The five largest processing times in this 
sample took from 690 to 941 days to process.  

Comparing the arithmetic mean and the mode of the distributions, 
the former is typically higher, due to a proportion of contracts that are 
more time consuming. A key finding is that from the time the 
borrower issues the Specific Procurement Notice to signature of 
contract, the procurement process takes more time, on average, for 
the QCBS method used for the selection of consultant services, as 
compared to ICB and NCB. On average, the processing time to 
procure consultant services are more than 100 percent greater than 
for contracts awarded using NCB. Differences are not merely that of 
average time taken, but also in number of outliers (Figure 3).  
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TABLE 4 

Summary Statist ics for Variable Submission of Draft  Bid 
Documents to Bank’s No-Objection to Final Bid Evaluation 

Report 

 

Percenti les                  
Smallest 

  
  
 1% 48 44 

5% 80 46 
10% 109 48 
25% 147 49 Obs 249 
50% 208  Sum of Weighted. 249 

                       
Largest 

Mean 252.8 

75% 331 690 Std. Dev. 160.7 
90% 507 832 Variance 2582

5.8 
95% 611 932 Skewness 1.56 
99% 832 941 Kurtosis 5.67 

Source: IEG analysis of a sample of contract data  

 

The distribution of elapsed times for the intermediate procurement 
step from submission of draft bid documents to the bank’s no-
objection to the final bid evaluation report shows the existence of 
extreme values for all procurement methods, with especially high 
values for ICB and QCBS contracts. Consultant services and ICB 
contracts differ only by a few days in average processing time taken 
for this interval. The contracts that contribute the upper five percent 
of processing time for consultant services selected through QCBS 
take more than three times longer than the bottom fifty percent of 
contracts.  

 

 

 

 

 

 

 



16 
 

FIGURE 2 

Distr ibution of Days from Issue of Specif ic Procurement 
Notice to Contract Signature 
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contract data 

 

      

What Explains the Time Taken to Process a Contract? 
Findings from Statist ical  Analysis  

Many factors can affect procurement process times and it is difficult 
to know what the most important determinants of elapsed time may 
be. A multiple regression helps understanding the relative influence 
of different factors that affect procurement processing time, including 
contract attributes, (procurement method, category of good or service 
procured, major sector, and contract value), together with country 
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specific control variables (governance indicators as proxied by the 
Bank’s CPIA, levels of GDP and the poverty rate).   

The distribution of residuals in the regressions exhibits deviation from 
the normal distribution, possibly due to some high leverage data 
points in the 'long tail' discussed in previous sections. This clearly 
affects the interpretation of regression results, as the normality of 
residuals cannot be consistently assumed. This analysis therefore 
focused on the correlation relationships that emerged between 
analyzed variables using robust standard errors in the regressions 
presented. While the non-normality of residuals does not affect the 
consistency of the estimate it may affect its statistical significance.  
Suggestive correlations found need therefore be weighed against the 
fact that errors are not normally distributed.   

Two time intervals were examined, in terms of the time taken from: 
(1) the Issue of the Specific Procurement Notice to Contract 
Signature; and (2) the Submission of Draft Bidding Documents to the 
Final no-Objection to the Bid Evaluation Report. One key relationship 
that emerged from both specifications is that processing time is 
clearly associated with increased contract value. Explanatory 
variables included contract attributes (contract value, procurement 
method, category of work, good or service procured and major 
sector); control variables included country specific variables (GDP, 
poverty rate).  

Results indicate a statistically significant positive relationship 
between contract value and processing time, robust to the 
introduction of controls (Table 1). This may be explained by the fact 
that larger contract values require higher clearance thresholds as 
briefly discussed above. Field procurement officers have to request 
clearance from hub coordinators, regional procurement managers, 
etc. The significant correlation between contract value and elapsed 
times is present even while controlling for regions, sectors, country 
attributes and GDP. Other variables may also be important, and data 
limitations may prevent statistically significant results. It is also true 
that contracts procured using National Competitive Bidding (NCB) 
appear to take less time than those using ICB, and finally, governance 
considerations in the countries concerned may make a statistically 
significant difference to processing time. 

The first interval analyzed was the time taken from the Issue of the 
Specific Procurement Notice to Contract Signature. Explanatory 
variables included contract attributes: (contract value, procurement 
method, category of good or service being procured and major 
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sector); control variables included country specific variables (GDP, 
poverty rate). Results indicate a statistically significant positive 
relationship between contract value and processing time, robust to 
the introduction of controls (Appendix Table 1). Coefficients denote 
marginal effects, and results suggest (Appendix Table 1) that for 
every $10m increase in contract value, the number of days for 
processing increases by 14.6 days, independent of all other contract 
attributes and across all countries and regional offices.  Results also 
indicate significantly lower elapsed times for NCB contracts compared 
to ICB.  

For a second interval from Submission of Draft Bid Documents to No-
Objection to the Bid Evaluation Report data on this time interval was 
available for 213 contracts.5  The positive relationship between 
contract value and elapsed time remained statistically significant, 
and robust to the addition of controls (Appendix Table 2).  Marginal 
effects were broadly similar - the regression coefficient implies that 
for every $10m increase in contract value, the number of days for 
Bank No Objection increases by 10.6 days, independent of all other 
contract attributes and across all countries and regional offices.  The 
coefficient for method - National Competitive Bidding - as compared 
to other methods, was also significant, and the coefficient implies 
that it takes the World Bank, on average, 65 days less to issue no 
objection for NCB method contracts as compared to ICB.   

The second specification also adds country governance as a control 
variable, in the form of the CPIA. Results indicate that country level 
governance factors have a powerful influence on elapsed time, with 
lower elapsed times for countries with higher CPIA scores. 

 

Although only illustrative, the preceding analysis suggests a number 
of factors that may impact process efficiency, and may at least pave 
the way for more comprehensive and systematic work in this area. 
First, average time taken is clearly much longer than Bank norms, but 
second, there is a high level of variability in processing times, typically 
with a ‘long tail’ of contracts that take considerably longer than 
average times. Third, in terms of procurement methods, national 
competitive bidding is notably quicker than ICB, and conversely, 
consultant contract processing through quality and cost based 
methods is particularly time consuming. Fourth, the size of a contract 
in terms of its value is perhaps the single most important determinant 
of elapsed time. This is likely explained by the implied clearance 
thresholds and at least partially reflecting greater complexity of the 
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contract. And finally, country capacity and governance matter. 
Countries with lower CPIAs, or IDA countries compared to IBRD 
countries, appear to require longer processing times. 

There are caveats to the interpretation of these results.  First, the 
analysis here breaks down elapsed time by process step, but does 
not separate the time taken by World Bank procurement staff, other 
World Bank staff, and country officials.  Therefore it is not possible to 
identify which set of players in the procurement process was 
responsible for any excesses in time taken. Data collected in this 
exercise did not permit the identification of elapsed time per iteration. 
Such data are available for the Africa region in the PROCYS database 
described above, but not on a global basis.6   

Another caveat in interpretation is that longer times in some 
procurement processing clearly could reflect potentially justifiable 
delays due to significant problems encountered in the procurement 
execution process for individual contracts.  The preceding analysis 
does not permit the separation of total elapsed time into justifiable 
delays and overruns that may be due to more mundane reasons.   

CONCLUSION: GENERALIZABILITY TO OTHER PUBLIC 
PROCUREMENT CONTEXTS 

To what extent are these methods of analysis generalizable to other 
contexts of public procurement?  First, public procurement at most 
multilateral development banks and some other international 
financial institutions has to deal with issues of compliance and review 
in recipient countries.  Given that procurement inefficiency reduces 
Value for Money, entities involved in international public procurement 
need to take steps to measure and analyze the source of the 
inefficiency.  Measuring and analyzing procurement inefficiency, as 
highlighted in our analysis, requires data to be collected on dates of 
each step of procurement process.  This data permits an analysis of 
not only average elapsed time for each step of the process, but also 
the distribution of time taken as this can reveal interesting 
information in addition to the average. Studying the drivers of 
procurement efficiency also requires contract and country attribute 
data, which, data permitting, can be used to conduct statistical 
regression analysis to highlight the relative importance of different 
potential sources of procurement inefficiency. 

Beyond international agencies, to the extent that any public 
procurement process requires several ‘no objections’ it can 
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potentially introduce inefficiency in the time elapsed for each step. 
The present analysis is therefore also relevant for any procurement 
process that requires several steps of review and clearance.  The 
analysis shows that there is scope for increasing efficiency by 
streamlining the review process, which could produce time savings 
and hence, potential cost savings, and therefore, that a process of 
tracking and monitoring such steps could help maintain discipline 
towards the achievement of value for money.  

Other efficiency increasing (and transaction cost reducing) measures 
could also expand value for money. In the World Bank context, 
greater scope for integrated data management, and better availability 
and transparency of data emerged as relevant examples. Further 
steps could be taken to address efficiency aspects, such as the 
identification of an inventory of standardized procurement outcomes 
to use as benchmarks for process efficiency analysis, or risk and 
complexity adjusted measures that try to quantify the trade-off 
between performance and compliance.  

Overall improvements in the collection of contract data can meet 
wider objectives. Used effectively, tracking and monitoring systems 
could collect information not only on the contract process but also on 
the prices paid, time taken, and whether value for money is achieved 
in public procurement. Multilateral Development Banks and other 
large public sector organizations are in a unique position to collect 
contract data on transactions and prices, which, if shared, could 
provide a wealth of data to administrations and development 
agencies. The pooled data can then be utilized for benchmarking 
purposes to eventually improve procurement efficiency, for example, 
benchmarking against internal best practices; against best practice in 
other similar organizations, or among specific supplier pools in a 
country/region, and finally, benchmarking using different 
procurement methodologies and criteria. 
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NOTES 

 
1  As of March 2014.  Proposals for revisions in the World 
Bank’s procurement framework are currently under consideration.  
 
2  Most countries also set monetary thresholds for the use of 
shopping procurement method.  

 
3  These systems are under review at the World Bank and 
improvements in system architecture are expected.  
 
4  The International Development Association (IDA) is the part of 
the World Bank and one of the largest sources of assistance for the 
world’s 82 poorest countries, 40 of which are in Africa. IDA lends 
money on concessional terms. IDA also provides grants to countries 
at risk of debt distress. 
 
5   For the regression analysis of average processing times from 
Submission of draft Bid Documents to No Objection to final Bid 
Evaluation Report only QCBS procurement is considered for 
Consultant Services contracts.  
 
6  The complete report of the Independent Evaluation Group’s 
evaluation of the World Bank's procurement systems and practices 
(IEG 2014) includes an analysis of the Africa regional data. 
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APPENDIX 

TABLE1 

Analysis of Processing Time from Issuing of Notice to 
Contract Signature (N = 272) 

 

Variables SPN to 
Contract 
Signature 

Variables SPN to Contract 
Signature 

Contract 1.46e-06*** Contracts (63.01) 

Value (1.01e-07) NCB Method -113.5*** 

Social Sector -27.32  (39.52) 

 (52.15) Cons. Method 93.17 

Infrastructure 64.89  (66.99) 

Sector (52.47) GDP 0.0121* 

Economic -49.65  (0.00626) 

Sector (47.34) Average -0.725 

Civil Works 48.90 Poverty Rate (4.488) 

Contracts (66.33) Constant 158.0* 

Consultant 70.51  (91.97) 

Contracts (75.10) Observations 272 

Goods 34.09 R-squared 0.346 

Notes: Robust standard errors in parentheses.  *** p<0.01, ** 
p<0.05, * p<0.1. All Country and Regional Controls Have Been 
Included. The regression specifications were tested for 
multicollinearity using the “variance inflation factor” method, and 
all variables had a VIF score significantly less than 10, suggesting 
that multicollinearity is not a concern with the specification. 
Source: IEG analysis of sample contract data 
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TABLE 2 

Analysis of Processing Time from Submission of draft  Bid 
Documents to Bank’s No Objection to Final Bid Evaluation 

Report (N=213) 

Variables Processing Time 
for Bank No 

Objection 

Variables Processing 
Time for Bank 
No Objection 

NCB Method -64.61* Contracts (35.93) 

 (27.69) Goods -76.20* 

QCBS  21.90 Contracts (40.35) 

Method (34.87) GDP Level 0.0352*** 

Contract 1.06e-06***  (0.00962) 

Value (1.78e-07) Average -1.816 

Social Sector -36.42 Poverty Rate (2.819) 

 (41.27) CPIA -335.33*** 

Infrastructure -21.86 score (112.82) 

Sector (35.25) Constant 1,533*** 

Economic -58.11  (410.6) 

Sector (44.20) Observations 213 

Civil Works -51.14 R-squared 0.445 

Notes: Specification includes country and regional level controls. The 
regression specifications were tested for multicollinearity using 
the “variance inflation factor” method, and all variables had a VIF 
score significantly less than 10, suggesting that multicollinearity 
is not a concern with the specification. 

Robust standard errors in parentheses, *** p<0.01, ** p<0.05, 
* p<0.1. 

Source: IEG analysis of sample contract data. 
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INTRODUCTORY REMARKS 
 
In recent years, the number of intrastate conflicts around the world has been on a constant incline1. The 
international aid, dedicated to strengthening state institutions in a countries with ongoing conflict and in post-
conflict scenario, continues to grow. The focus of international efforts is on establishing  state capacity to provide 
basic needs to society, economic growth, creating legitimacy and assisting in stabilizing the security situation. 
There   are   ‘donors’:   supporting   countries   and   organizations,   and   a   ‘beneficiary’:   a  weak   state   often   post-conflict 
or/and conflict affected, which requires international aid to sustain its new rebuilt structures. Effects of the 
assistance may be judged by self-sustainability and efficiency of institutions and processes established (or their 
lack) over a long period of time much exceeding a decade.  
 
There is a link between security and development. Countries with strong economic growth are less likely to 
experience civil war. To stabilize and generate equitable growth they have to deal with development and security 
issues simultaneously, thou it is not commonly agreed  what comes first: whether it is security that determines 
development or the other way around. Both elements are required for a country to strengthen its institutions. Yet, 
strong institutions are required for the state to fulfill its functions, which include providing basic needs, economic 
growth and security for its people. The two way nexus of security – development - institutions can be thus 
established: institutions become stronger while development and security are gradually gained. Achieving security 
and development requires strong and capable institutions. Such situation calls from the start of the launching of 
state building agenda for the involvement of external actors – who are important in the first moments of the process 
both as financial and technical back-up or a motor of reforms undertaken. How, to what extend and where they get 
involved impacts the achievements of the efforts. This results in so  called    ‘shared  sovereignty’  situation  describing 
arrangements under which individuals chosen by international organizations, powerful states, or ad hoc entities 
share authority with nationals over some aspects of domestic sovereignty2. The open question is how should they 
remain involved. Building security, achieving development and developing institutions becomes a common goal 
both for donors and for a beneficiary. Size of support given from outside depends on inter alia political interests of 
donors  resulting  in  creation  ‘aid  darlings’  and  ‘aid  orphans’3.  

 
Since the fall of Taliban regime in 2001 the size of international assistance of various forms provided to 
Afghanistan has inclined4 making  it  an  ‘aid  darling’5 while – at the same time - opposing the  rule of international 
‘light  footprint’  presence6 (where the light footprint engagement means leaving no permanent marks of involvement 
in domestic affairs). The rule recommends not to build parallel institutions and double systems, which undermine 
local authority, weaken coordination as well as force creation of competition in aid delivering and programming of 
assistance. Multiplicity of reporting mechanisms and public procurement rules overwhelm national administration 
and pulls away attention from the state-building as a key goal7. Despite enormous concentration of international 
efforts  worth  billions  of   usd  making   it   an   ‘aid  darling’, Afghanistan is defined as weak, landlocked, developing 
state  that   is  a   ‘fragile  situation’  (World  Bank),  a  ‘post-conflict’  (IDA)  and/or  ‘developing  economy  with  ongoing  
insurgency’  (UN),  at  a  ‘failing’  and   a  ‘failed’  stadium  (Fund  for  Peace)  – what may lead to indication that there is 
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not much of sustainability of solutions adopted so far and not much of self-reliance on its own resource for 
Afghanistan to continue to function8. 
 
At least eleven public institutions and academic centers around the world (eight in the USA) have elaborated 
indexes of weak, fragile, developing, failing, failed, conflict, post-conflict states with the aim to enhance academic 
analysis and implementation of development policies. Among them the most known are indexes of beneficiaries of 
ODA according to OECD –DAC9, Fragile and Conflict Affected Countries Group of World Bank10, State Weakness 
Index of Brookings Institution11, index of Failed States Fund for Peace12, Governance and Social Development 
Resource Centre13, State Fragility Index Centre for Systematic Peace14, Middle Income but failed or fragile states 
Index of The Economist15, as well as analytical proposal drafted by state development agencies: Index of fragile 
states by the British Department for International Development (DFID)16, fragility index of the US Agency for 
International Development (USAID)17 and Canadian International Development Agency (CIDA) Index18. Aside 
those already mentioned there is UNDP Human Development Index, Transparency International: Corruption Index, 
World Bank index doing business19 as well as Low Income Countries under stress, classifying states according to 
conflict situation20, then Uppsala University, which present database on conflicts around the world21 as well as 
Institute for State Effectiveness, classifying states according to fulfillment of functions22.  Such multiplicity leads to 
conclusion that it is easier to agree, which states are developed and strong, than to classify them according to level 
of their development. Describing a state as developed does not mean that it does not continue to develop and that is 
strong. It depends upon criteria and definition taken as foundations of analysis. It is important to state, that certain 
weak states may appear to be strong according to other indexes, as they effectively executing their monopoly on the 
use of force and have strong security apparatus. This leads to a lack of clarity of definitions used, which often 
repeat themselves in various indexes and collectively do not include all types of states. Sometimes new index 
applies data coming from other indexes creating new set of information. Literature available on the issue presents 
rather various perspectives and characteristics of states than a clear typology or method of clearly defined 
categorization of states23.  Afghanistan  is  caught  in  this  definition  trap.  While  it  is  easier  to  ‘tag’  Afghanistan  as  a  
‘weak’,  ‘fragile’,  ‘developing’,  ‘failing’  and  ‘failed’  state,  the  problem  starts  with  analysis of presence and absence 
of conflict on its territory thus making it post-conflict and/or conflict situation. The issue is especially important as 
it defines size and forms of international assistance and impacts role of elements of security apparatus such as army 
and police in the functioning of state.  
 
Due to geopolitical, economic and social causes, Afghanistan belongs to a group of the least developed, landlocked 
countries in the world. Lack of sea access has a significant impact on its economic development. Due to ongoing 
insurgencies (warlords, Taliban and crime groups), it remains a conflict country that, because of i.e. in-flow of 
international assistance, is often classified as a post-conflict state with a strong international military assistance and 
presence. In recent years, assuring security, which permits development aid to reach the beneficiaries, has become a 
priority for actors concerned. As a consequence: strengthening Security Forces in Afghanistan - a factor influencing 
sustainability of peace in the country – became crucial for those involved in reconstruction. Form and size of 
assistance has been diverse, as methods to provide it. One of them, proposed by international actors, has been to 
establish Trust Funds for developing capacities of  the ANSF.  
 
The principal aim of this paper is to discuss the issue of Trust Funds for Afghan National Security Forces (ANSF)  
in Afghanistan as a tool for capacity development. The research is based on the following methodology: legal-
dogmatic method (analysis of legal texts, primary source documentation), historic method as well as field research. 
The paper is structured in the following manner: First part focuses on terminology of conflict and post-conflict 
situations, which then is put into the Afghan context. Second part presents the Afghan National Security Forces 
explaining their types, roles and size. In the third part a specific attention is given to trust funds as a form of state 
building. First, the concept of state building is explained in order to appropriately place trust funds as a tool for 
sustainability of adopted solutions. There is also a presentation of existing trust funds for the ANSF included. The 
last part of the paper presents possible design of the trust funds for post-2014 Afghanistan with specific focus on 
ANA Trust Fund for the Afghan National Army. 
 
The subject of research comes timely. Year 2014 may be crucial for Afghanistan. It is the year when withdrawal of 
international forces occurs and the Afghans take on responsibility for security of the entire state created according 
to the system established from 2001 onwards, following fall of Taliban government. As commitments so far 
indicate, the international actors may remain involved in developing security forces in Afghanistan in post-2014 
period one way or another if legal basis for such presence will be agreed upon, but form and size of this assistance 
is not yet clear. The upcoming months and years will proof effectiveness of all the efforts of international actors 
taken so far and define their future engagement. Since year 2014 may bring changes in the Afghan context within 
days and weeks, the information provided in this paper shall be considered updated as of  beginning of March 2014. 
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PART I 

CONFLICT AND POST-CONFLICT SITUATIONS 
 
There is no commonly agreed legal definition of ‘conflict’, but there are two principal academic centers that 
provide definition for political analysis. According to Heidelberger Institut fur Internationale Konfliktforschung 
(HIIK) political conflict means difference in position (conflict of interest) relating to national values which are 
important in a given time. It includes two sides (organized groups, countries, group of countries, organizations) 
determined to defend their interests and achieve their aims24. In this definition conflict may also be intrastate, where 
one of the countries is not a state. Such a situation may also be defined as an asymmetric, when the capacities of 
two sides differ significantly25. The qualitative criteria, such as activities undertaken by the sides constitute a basis 
of differentiation of conflict states (hidden, open conflict, crisis, heavy crisis, war etc.). According to Uppsala 
Conflict Data Programme (UCDP), armed conflict is a ‘contested incompatibility’, which relates to government or 
territory, during which there is an application of armed force between two sides, out of which at least one is a state 
government and  as a consequence of conflict there is a death of at least 25 persons in a calendar year occurring26. 
Depending on an actor involved and number of deaths, UCDP differentiates: interstate, intrastate, intrastate with 
foreign involved and non-state conflict, small, middle and large conflict27. 
 
A ‘post-conflict  state’ is a country in which an open clash between adversaries has ended, but tensions may appear 
in a long term and may escalate to a large scale situation28.  Another  way  of  defining  ‘post-conflict  state’  in  which  
sources of conflict are eliminated is to distinguish it from a ‘war-state’,   where   war   activities   continue29. World 
Bank,  UN,  OECD  do  not  differentiate  ‘conflict  affected’  from  ‘fragile’  states  presenting  those  group  together  based  
on   assumption   that   ‘conflict’   or   ‘conflict   affected’   countries   have   fragile   state   structures, which are unable to 
provide internal security30.    In  a  ‘post-conflict  state’  a  reconstruction  occurs  in  a  situation  where  a  conflict  has  been  
put down to some extent, but it continues in some parts of the territory31.  In  other  words:  in  a  ‘post-conflict  state’  
there is absence of war and no peace achieved. Defining a given state as a post-conflict or conflict state depends on 
a interpretation of conflict according to various ways of its definition. It is thus possible that on a given territory 
there are number of conflict-like situations. A state may defined  as  a  ‘conflict’  and  a  ‘post-conflict’  situation,  when 
an interstate conflict ends, although intrastate conflict, which involves state structures continues. Afghanistan is an 
example of it. 
 

AFGHAN CONTEXT 
 
Afghanistan as a conflict state: Since 1946 Afghanistan has experienced intrastate, interstate conflict and armed 
activities to which the state has not been party32. According to UCDP and HIIK Afghanistan is at war33, if one 
considers number of fights related deaths exceeding 1000 a year34. There are multiple sources of conflict in 
Afghanistan such as system, ideology35 power36, natural resources37, approach to reconciliation and reintegration, 
fight against terrorism, security sector reform, drug trade and withdrawal of International forces. There are multiple 
sides: a state represented by the government of Hamid Karzaj, which in itself is not unitary, Talibans, Al Quaida, 
Haqqani Network, Hezb-e-Islami Gulbuddin, organized crime groups, warlords, local commanders and drug dealers 
to mention few. Conflict in Afghanistan has a number of layers and may be analyzed from internal, regional and 
international perspective. Depending on subject, cause and participants Afghanistan has experienced conflict for 
around 30 years38. 
 
Situation in Afghanistan is an intrastate non-conventional war, an insurgency based on guerilla, which 
simultaneously remains a political movement39 and  a political campaign40. Military campaign of the International 
Security Assistance Forces (ISAF) has been faced with military opposition of insurgency character41 making it very 
assymetric. The support given to insurgents may be passive (providing shelter) and active (participating in military 
activities)42.  Conflict in Afghanistan can be defined as a non-conventional war because there has not been any 
agreement between the side on rules of procedure which should be followed during the war43. The insurgency uses 
all possible means (financial, logistical, human and material) to achieve its goal that is withdrawal of international 
forces from Afghanistan, while ISAF uses only some.  In this case the insurgency action remains a continuation of 
politics not just by other, but by all available resources44. The principal insurgency strategy aims to prevent open, 
direct confrontation by replacing it with a permanent pressure on ISAF coalition forces and a feeling of threat.  As 
there is no line between political and military resources – the response may not only be just political or just 
military. The Counter-Insurgency doctrine  (COIN)  together  with  “winning  hearts  and  minds”  campaign  became  an  
answer of US and coalition forces to the Afghan conflict.  
 
Afghanistan is inhabited by a numerous ethnic and linguistic groups, largest (except Hazaras)  living next at the 
state borders45 (Pashtuns, Tajiks, Uzbeks, Turks, Kirgiz, Baluchis)46. The common characteristic for all is Islam and 
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fact that they are all Muslim47.  Social and cultural hierarchy is more important than ethnic hierarchy, but ethnicity 
plays important role especially in assignment of various ministries to different ethnic groups48.  
 
Afghanistan as a conflict affected state: Afghanistan   has   always   been   a   subject   to   ‘the   Great   Game’   for    
influences in the region. Thus by definition it is a battlefield49. It is a part of complex conflict of regional 
character50. It means that the events beyond its borders have had impact on its internal situation.  Its neighbors are: 
Iran, Pakistan, Tajikistan, Uzbekistan, Turkmenistan as well as China. Three of those countries (Iran, Pakistan and 
China) are also a nuclear powers. Aside those mentioned, as well as ISAF members there is a number of countries 
interested in Afghanistan such as Russia, India United Arab Emirates and Saudi Arabia. Each of them has its own 
interest, which it translates into approach to the Afghan internal affairs. A New Great Game is taking place among 
all those players51, and regional politics play important role in shaping Afghan internal dynamics. None of the 
neighbors does participate in the ISAF coalition and does provide any military forces on the Afghan land. 
 
Afghanistan as a post-conflict state: On September 11th, 2001 the towers of World Trade Center and part of 
Pentagon in the USA have been destroyed while killing over 5000 people in a terrorist attack. In response the USA 
informed the UN Security Council, that based on art. 51 of the UN Charter they apply right to self defense against 
camps of Al Qaeda terrorist group and against those elements of Taliban regime that support it in Afghanistan52. 
The US enemy was not a state and the response was not a interstate conflict53. As a legal basis USA applied UN 
Security Council 1368(2001) of September 12th, 200154 and UN Security Council Resolution 1373(2001) 
September 28th, 200155, which condemned the terrorist attack and referred to art. Article 51 of UN Charter on the 
right to self-defence56. On September 20th 2001, US president George W. Bush declared War on Terror57, which has 
become a defining principle of US engagement in Afghanistan. On October 2nd 2001, lord Robertson, NATO 
Secretary General confirmed that the attack against the USA originated from outside and thus should be considered 
as action described within art. 5 of Washington Treaty, which stipulates that an armed attack against one or more of 
the NATO members in Europe or North America shall be considered an attack against them all58. The same 
interpretation of the events was adopted by the Organization of American States, which referred to article 2 of OAS 
Charter including common defence in case of aggression.59. On October 7th 2001, in response to Taliban refuse to 
hand over Osama Bin Laden60, US commenced Operation Enduring Freedom to which other states joined61. 
December 7th 2001 last city of Taliban: Kandahar has failed and on December 20th 2001 UN Security Council 
authorized creation of International Security Assistance Force (ISAF) to assist Afghan Interim Authority in 
stabilizing the country and in training of the Afghani National Security Forces (ANSF)62. Following establishment 
of the ISAF the interstate conflict in Afghanistan ended and Afghanistan could be considered as a post-conflict 
state. As the years went by Afghanistan remained in a post-conflict insecurity63. 
 

PART II 
AFGHAN NATIONAL SECURITY FORCES (ANSF) 

 
According to the Afghan National Budget of 1393 (March 2014 - March 2015) security sector includes resources 
for Ministry of Interior, General Directorate of National Security, President Protective Services and Security 
Council, Ministry of Foreign Affairs and Ministry of National Defence64. The Bonn Agreement in 2001 initiated 
Afghanistan’s  post-conflict state-building process as soon as the Taliban were overthrown. The Bonn Agreement 
however did not include any specific provisions on the ANSF except for requesting in its annex I the assistance of 
the international community in helping the new Afghan authorities in the establishment and training of new Afghan 
security and armed forces. Conscious that some time may be required for the new Afghan security and armed forces 
to be fully constituted and functioning, the participants in the UN Talks on Afghanistan requested the UN Security 
Council to consider authorizing the early deployment to Afghanistan of a UN mandated force. This force was to 
assist in the maintenance of security for Kabul and its surrounding areas. Such a force could, as appropriate, be 
progressively expanded to other urban centers and other areas65. 
 
In April 2002 during a G8 (Group of Eight ) conference in Geneva it was agreed to share responsibility for reform 
of the Afghan security sector among international actors engaged in Afghanistan66 in   accordance   with   “pillar  
approach”   where   a   committed   countries   where   taking   on   responsibilities   as   ‘Lead Nation’67. USA took on 
responsibility for training and strengthening Afghan National Army, Germany – Afghan National Police, Italy – 
development of justice sector, United Nations counter-narcotics, Japan: demobilization, disarmament and 
reintegration68. In this area UN has narrowed its participation to monitoring of security situation and providing 
support for agenda of the ANSF building.69. The ‘Lead Nation’ method was gradually put aside with 2006 
Afghanistan Compact70 which established i.e.  International Police Coordination Board  (IPCB) responsible for 
coordination , leading and prioritizing of activities for establishing effective Afghan National Police (with 
exception to the Afghan National Army, where US, as a major financial contributor continued to play the most 
important role). In next several years there was increased international involvement in building the effective the 
ANSF. In August 2008 lead security responsibility for Kabul city was transferred to the ANSF, which marked 
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gradual transfer of responsibility for security (dari: INTEQUAL – ang. transition) to the ANSF. In November 2009 
President Hamid Karzai having won a second presidential term  expressed his ambition to see the ANSF taking the 
lead security responsibility across Afghanistan by the end of 2014. In November 2009 a NATO Training Mission in 
Afghanistan (NTM-A) was established. The mission aimed to train and monitor the ANSF in close cooperation 
with the ISAF Joint Command (IJC) and Afghan Ministry of Defence and the Ministry of Interior. In July 2010, 
during Kabul Conference, the Joint Afghan-NATO INTEQUAL Board (JANIB) was established as the mechanism 
to assess districts and provinces for transition. At the NATO Summit in Lisbon in 2010 the participants  approved 
the INTEQUAL process and agreed to the target year of 2014 when Afghanistan was to take a full responsibility of 
national security. The INTEQUAL has been taking place in the five tranches. In March 2011 president Hamid 
Karzai announced the first set of the Afghan districts and provinces to start the transition process71. The NATO 
Chicago Summit confirmed the INTEQUAL in May 2012. In 2013 all areas of the country have entered  the 
transition process and the ANSF assumed security lead across the whole country, with ISAF operating in a 
supporting role72, including with combat support when necessary.  As part of the transition process, Provincial 
Reconstruction Teams (PRT), established in 2002 have also been evolving towards the ultimate dissolution  of all 
teams by the end of 2014. Many PRT have shifted their focus from direct delivery to enhancing the effectiveness of 
the Afghan national and provincial government structures. As underlined by the NATO, by the time transition is 
complete, all PRT will have handed over their functions to the Afghan government, and will have been phased 
out73. 
 
There is no legally binding document in Afghanistan, which would provide a definite list of elements of the Afghan 
National Security Forces. It makes those forces vulnerable to frequent structural modifications hard to follow by 
external observers. The ANSF may include: Afghan National Army (ANA), Afghan Air Force (AAF) and the 
Afghan National Police (ANP), along with the Afghan Local Police (ALP). In this group sometime the National 
Directorate of Security (NDS) – Afghan intelligence agency is included. The Afghan Public Protection Force 
(APPF), thou remains under control of Ministry of Interior, is a State Owned Enterprise (SOE) contracting with 
domestic and international customers for security services and for this reason it is treated separately from other 
police forces. Provided below numbers are based on the Tashkeel – administrative yearly plan, which is used as 
basis for establishing the MoD and MoI budgets. It is important to note, that Afghanistan experiences issue of 
‘ghost-workers’, which relates to existence of employees only on the paper and not in reality. This artificially 
increases number of personnel assuring larger financial resources, but not necessary more staff having an impact on 
security situation across the country. 
 
Afghan National Army (ANA): the force created in 2002 under leadership of Minister of Defence. It includes 
187 000 personnel, of which nearly 11 000 special forces. It consists of military police, intelligence, route 
clearance, combat support, medical aviation and logistics. The ANA structure includes six corps located in different 
parts of the country, 1 division (consisting of two brigades) based in Kabul, and 24 additional brigades (including 
two Mobile Strike force brigades commanded from Kabul, and deployed as needed throughout the country. The 
ANA is approximately 96% compete with fielding forces with 11 specialty battalions remaining to be fielded. The 
NTM-A mission focuses on training, assisting and advising the ANA leadership in fielding and developing 
institutional capabilities such as logistics and education74. 
 
The Afghan Air Force (AAF) force created in 2007 as part of the ANA. It includes approximately 6800 personnel 
and 96 aircraft. This includes aircrew and maintenance as well as support personnel. It has a fleet of approx. 102 
fixed – wing and rotary-wing aircraft. The Air Force is part of counter-insurgency efforts, which is to permit the 
Afghans to lead the operation from land and air independently75. The target is to increase the number of AAF 
personnel to 8 000 and aircraft to 140 by 2016. The re-establishment of the AAF began later than that of the Army 
and Police and is expected to transition to autonomous operations by 201776. 
 
Afghan National Police (ANP): it includes 152 600 personnel. So far its role has been more of paramilitary than a 
civilian character.  The ANP includes: Afghan Uniformed Police (AUP) including the community police, traffic 
police and fire-fighters, Afghan Anti-Crime Police (ACP) including counter-narcotics, counter-terrorism and 
a criminal investigations department, Afghan National Civil Order Police (ANCOP), Afghan Border Police 
(ABP). falling under command of the Minister of Interior. The ANP includes also a General Directorate Police 
Special Unit (GDPSU), which compromises of three National Units with a mandate to operate across the entire 
country and 19 provincial units called Provincial Response Companies (PRCs). It conducts high risk arrests, cordon 
and searches, quick reaction force, armed reconnaissance, vehicle interdiction, reconnaissance patrol, cache 
recovery and security patrolling77. The structure of ANP is confusing and subject to frequent modifications. 
Moreover, since the structure is not formalized in any legal binding document the formations are sometimes 
presented as separate cells within ANP or as part of the AUP, ANCOP or ABP. Even NATO on its website presents 
contradictory structure of the ANP. The AUP is the police force assigned to district, provinces and regions. ANCOP 
is the COIN force. It is nationally deployable police force that works closely with the ANA as part of its COIN 
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mission and maintains the rule of law and order utilizing proportionate armed capabilities. ABP provides the MoI 
with a general law enforcement capability at international borders, entry points and in  the Border Security Zone, 
which extends 50 km into the Afghan territory. In addition, the ABP controls pedestrian and vehicular traffic at 
border crossing points, deters and detects illegal entry and other criminal activity along the border and is 
responsible for airport security at five international airports.  
 
Afghan Local Police (ALP) has been established in 2010 and is part of police force, thou often presented as a 
separate force. Its focus on village level activities and remains complementary to counterinsurgency efforts. It 
functions there, where local population requests its presence. These communities then select local defenders to 
serve as their ALP. The USA supports the ALP programme through the provision of funding, training, equipping 
and technical assistance to the Afghan Ministry of Interior. It includes approximately 24 200 personnel working in 
nearly 1/3 of all districts across Afghanistan.  
 
Afghan Public Protection Force (APPF) The APPF is a pay-for-service Afghan government security service 
provider undern the Ministry of Interior. Its aim is to  protect people, infrastructure, facilities, construction projects 
and convoys. It is organized as a State Owned Enterprise (SOE) in order to be able to contract with domestic and 
international customers for security services. The APPF was established in 2009 and has about 10 000 guards who 
provide security for international, government and non-governmental entities, sites and facilities. As a result of 
Presidential   Decree   62,   the   APPF’s   role   will   grow   substantially   over   the   next   year   as   it   takes   over   security  
responsibility from private security companies.78. The APPF has received support from the NATO Training 
Mission-Afghanistan (NTM-A) since 2011. This support consists of mentorship on support to government and non-
governmental organizations, convoy operations, international site transition as well as business management. 
 
Despite enormous external financial and technical assistance provided to the ANSF, considering increasing level of 
insecurity the forces are perceived as lacking education and specialized skills, corrupted, incompetent and 
ineffective.  
 

PART III 
STATE BUILDING AND SECURITY SECTOR SUPPORT 

 
As it has already been mentioned, differentiation between conflict affected or conflict state and post-conflict states 
is important for accessing to various forms of international assistance. From the development perspective in conflict 
affected and conflict-states the principal form of international engagement has a military character, because there is 
an ongoing conflict and the situation may require participation of both domestic and international military forces. 
Stabilizing security situation becomes thus a priority. Aside of military engagement, a humanitarian assistance 
plays a role of meeting basic social needs. All or most other forms of international assistance due to insecurity are 
either limited or inexistent. In post-conflict states engagement has military, humanitarian and civil character, and its 
size depends on security situation, which then allows the aid to be delivered across a country to those in need. 
Defining a state as a post-conflict means that a violent social conflict changes its form and intensity becoming a 
more friendly environment for an externally sponsored reconstruction and system reform79. In a post-conflict state 
violence continues to be present in various forms and remains a challenge for designing policies80 within wider 
discourse of state building – where state capacity is at the central focus of all attention.  
 
The role of weak and fragile state in development has undergone significant change in recent years. 30 years ago, in 
80’s  Washington consensus was a principal point of reference. According to this concept, role of state was to be 
limited to minimum, while market forces were free to regulate development.81 It   was   only   in   90’s   when   ‘state-
building’   began   to   re-emerge,   as   importance   of   concept   of   ‘good   governance’   was   discussed.  A   state   became   a  
driver of development. As a result, a concept of ‘state-building’ become a form of an answer of international actors 
to needs of newly created states, which in principle could be applied to any type of state – whether conflict or post-
conflict, weak and fragile or developed. There is no commonly accepted definition of ‘state-building’ although it 
has become a principal discourse within global search for ways to develop states. OECD defines ‘state-building’ as 
endogenous process dependent upon internal actors, which aims at strengthening capacities and legitimacy of state 
based on relation between them and the society82. In a post-conflict, conflict-affected and conflict countries, ‘state-
building’ means triple transformation in interrelated fields: political, economic-social and security sector83. Those 
three fields correspond to the principal functions of the state:  recreating legitimacy, support to state capacity which 
may allow meeting basic needs and development of capacities to assure security internal and external of the state84.   
 
In the Afghanistan one of the largest problems is lack of security and ongoing insurgency. From the perspective of 
reconstructing state institutions efforts to fight insurgents become priority. This includes armed operations as well 
as disarmament, demobilization and where possible reintegration of opposition. Annually the Afghan budget for 
security sector remains the largest amounting to 44,1% of total national budget85. The development of capacity to 
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secure the country implies also presence of international peace-building mission. Security is a condition which is 
necessary for stabilization and development towards return to normal political and economic activities of a state86 
and the international actors as well as Afghan know it. Building functional state requires basic level of security87. 
Adequate status, capacity and activities of national security forces are another element of achieving state capacity to 
assure security of population88. ANSF can contribute both to the failure of a state and further deepening of a 
conflict or its reconstruction. Corrupted, unaccountable security forces are the principal obstacle for state 
legitimacy. They prevent reestablishing of basic function and thus lead to further development of conflict89. This is 
why, considering ongoing ‘War on Terror’ (which aims i.e. at preventing creation of new terrorist hubs that may 
impact international security), the sustainment of sufficient and capable ANSF became one of the priorities of 
international engagement in Afghanistan.  
 

TRUST FUNDS AS A FORM INTERNATIONAL ASSISTANCE 
 
A military action cannot be successful over long term without involvement of civilian activities and tools aiming to 
reconstruct a state. In the new NATO Strategic Concept agreed in 2010, the Alliance committed itself to dealing 
with  “all   stages  of  a  crisis – before,  during  and  after”   - an all-embracing principle that implies a greater role for 
cooperative security. This idea is at the heart of the NATO “comprehensive   approach”,   which   states   that  
geopolitical instability demands complex remedies that combine military might, diplomacy, and post-conflict 
stabilization. Only the widest possible coalition of international actors can provide elements of all three. Thus the 
military took on task to build state by their own means. ‘State-building’ becomes a goal of international assistance, 
which may take up various forms. It may be provided in form of financial or material means as well as technical 
assistance that includes both technological instruments and human resources. The Government of Afghanistan does 
not have the resources to finance all national spending. The weak revenue base results from economic, political and 
administrative factors. Thus its sustainability is highly dependent on foreign financial resources90.  
 
Since the fall of Taliban in 2001 until 2009 international assistance, military and security means valued 
approximately US$286,4 billion have been concentrated in Afghanistan91. It also hosts  the  world’s  largest  and  most  
costly international peacekeeping force mandated by the United Nations. Foreign military operations in the country 
have cost in excess of US$242.9 billion. Volumes of funding in support of building the security sector and of 
counter-narcotics activities are extremely difficult to trace, but total to at least US$16.1 billion92. The international 
aid to Afghanistan has been provided through on and off-budget channels, with a significant level of aid passed 
without involvement of the Afghan public administration. On-budget support includes bilateral and multilateral 
assistance, which has been planned by the Afghan government and was provided also through trust funds93. 
 
The idea of supporting state-building through use of trust funds for developing various sectors is not new and has 
been widely accepted and promoted as international best practice both by civilian94 and military international 
organizations and states for number of years. To support conduct of security sector reform, in 2009 NATO issued 
NATO Partnership for Peace (PfP) Trust Fund Policy, recognizing this tool as (inter alia) an effective instrument of 
assistance to manage the consequences of defence reform95. Originally, NATO Trust Funds were developed in the 
framework  of  NATO’s  PfP programme – NATO’s  programme  of  practical  bilateral  cooperation  with  non-member 
countries in Europe, the South Caucasus and Central Asia. However, over the years, use of Trust Funds has been 
extended to countries of the Mediterranean and broader Middle East   region,   which   participate   in   NATO’s  
Mediterranean Dialogue and the Istanbul Cooperation Initiative, as well as to Afghanistan. More recently, with the 
launch  of  NATO’s  new  partnership  policy  at   the  April  2011  meeting  of  NATO  Foreign  Ministers  in  Berlin96, the 
Trust  Fund  mechanism  was  also  opened  to  NATO’s  other  partners  across  the  globe.  The  Trust  Fund  policy  has been 
an  integral  part  of  NATO’s  policy  of  developing  practical  security  cooperation  with  partners.  Any  partner  country  
having an individual programme of partnership and cooperation with NATO may request assistance. A specific 
Trust Fund is then established to allow individual NATO and partner countries to provide financial support on a 
voluntary basis.  
 

OVERVIEW OF MULTILATERAL TRUST FUNDS 
The Afghan government does not have the resources to finance all national security spending. Afghanistan has   
benefited from existence of a number of multilateral trust funds established for security sector reform and general 
reconstruction efforts. In the latter group the Afghanistan Reconstruction Trust Fund (ARTF) is a principal 
financial instrument. ARTF is the largest single multi-donor trust fund administered by the World Bank97. It has 
emerged in 2002 to provide a coordinated financing mechanism for the Government of Afghanistan's budget and 
priority national investment projects. Supported by 33 donors,  it is a financing instrument for key sectors including 
education, health, agriculture, rural development, infrastructure, and governance. In the audit report of 2012, the 
structure and functioning of the ARTF has been described as very good. The ARTF remains the mechanism of 
choice for on-budget funding, with low overhead/transaction costs, excellent transparency and high accountability, 
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and provides a well-functioning arena for policy debate and consensus creation98. For procurement matters it uses 
as a basis the World Bank procurement procedures. 
 
The Law and Order Trust Fund (LOTFA): LOFTA was established for the purpose in May 2002 with the 
following priorities in support of the Afghan National Police: Payment of police staff salaries nationwide, 
Acquisition of non-lethal equipment,  Rehabilitation of department facilities, Recruitment and training, Institutional 
development.For procurement matters it uses as a basis the World Bank procurement procedures. By 2014, LOTFA 
has committed to train 5000 female police in the ANP. 
 
Afghan National Army (ANA) Trust Fund – created in 2007, the NATO-ANA Trust Fund Has been gradually 
expending over time and now supports the long-term sustainment of the ANA and the ANSF literacy and 
professional military education. Aside of this it supports: transportation and installation costs for equipment 
donations by ISAF nations to the ANA; purchase of ANA equipment and services for engineering projects; in-and 
out-of-country training. In March 2009, the scope of the ANA Trust Fund was expanded to support the long-term 
sustainment of the ANA. As of April 2013, national contributions and pledges made to the current NATO-ANA 
Trust Fund total almost 600 million euro.  
 
NATO – Russia Council (NRC) Helicopter Maintenance Trust Fund – launched in March 2011 and managed 
by the NATO and Russia Council, the NRC Trust Fund provides maintenance and repair capacity, including the 
provision of spare parts and technician training to the Afghan Air Force Helicopter fleet. So far two phases of the 
project have been implemented.  
 
Afghanistan Peace and Reintegration Trust Fund (APRTF) – launched in 2010 and managed jointly by 
Afghanistan and UNDP, as well as supported by the ISAF with aim of supporting Afghanistan’s      peace   and  
reintegration efforts in the country. The APRP has been developed on the basis of the recommendations of the 1600 
broadly representative Afghan delegates to the Consultative Peace Jirga (CPJ) of June 2010. As of today it is 
project will end in 2015. It is led by the Afghanistan and it seeks to provide a means for Anti-Government Elements 
(AGEs) to renounce violence, reintegrate and become a productive part of Afghan society. 
 
Counter Narcotics Trust Fund – The UNDP has established a trust fund in 2005 to help the Government attract 
and manage funds in support of the Government’s   National   Drug   Control   Strategy.   UNDP’s   involvement   is  
intended to provide the required transparency and accountability that would enable donors to contribute resources 
and to ensure greater coherence and coordination in the funding of counter narcotics programmes. The Counter 
Narcotics Trust Fund is nationally executed, although UNDP plays a very active role in the review and approval of 
all cash advances. It addresses all eight pillars of the National Drug Control Strategy as follows: Alternative 
livelihoods; Institution building; Public information and advocacy; Enforcement of drug laws; Strengthening of 
criminal justice. 
  
Post-Operations Emergency Relief Fund (POERF) – NATO established POERF in 2006 to provide quick 
humanitarian assistance, such as the supply of food, water and shelter, or the repair of buildings or key 
infrastructure, immediately following sizable ISAF military operations The Fund consists entirely of voluntary 
donations and is established under the auspices of the  Commander of ISAF (COMISAF), who is responsible for its 
sound  financial  management.  NATO’s  North  Atlantic  Council,  through  the  Senior  Civilian  Representative  (SCR),  
is regularly updated on the implementation of the Fund.  
 

PART IV 
INTERNATIONAL ENGAGEMENT IN SECURITY SECTOR IN POST-2014 AFGHANISTAN 

 
As of today it is not clear whether all the above mentioned funds for the ANSF will continue to function in the post-
2014 scenario. It may thou be presumed due to its rather general and all encompassing nature that the ARTF will 
continue to function after 2014 subject to financial donations dictated by political will of the international actors. 
The issue here is financing of ANSF future. At the NATO Summit in Chicago in May 2012, NATO Allies and 
ISAF nations agreed that building upon existing mechanisms, they would play their part in developing appropriate, 
coherent and effective funding mechanisms and expenditures arrangements for all strands of the ANSF.  So far the 
analysis or work has started on two Funds, namely LOTFA and ANA Trust Fund. The other have not been subject 
of broader international discussion. While no doubt trust funds provide benefits (i.e. financial resources) to the 
country concerned since they provide on-budget support they might also constitute impediments to its further 
development, as they require creation of parallel structures (project management cells), additional reporting 
mechanism and application of additional procurement rules.  
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The withdrawal of all ISAF from Afghanistan by the end of 2014 was decided at the International Conference on 
Afghanistan in Bonn in December 2011, where it was also stipulated that once the international forces were 
withdrawn, full responsibility for security policy would be handed to the ANSF. However the ANSF are not yet 
adequately equipped and trained to tend to security and stability throughout the country. The continued presence of 
Taliban groups that are capable of exercising force becomes a significant destabilising factor that influences fragile 
solutions adopted in Afghanistan.  The post-2014 scenario of international engagement in Afghanistan continues to 
be drafted as the political situation in Afghanistan unfolds. At  a  conference  in  Tokyo  on  8  July  2012,  Afghanistan’s  
donors pledged US$16 billion in reconstruction aid over the next four years , thou as the history of international aid 
show the size of pledges do not necessairily reflect the level of disbursements. The commitments of 2012 are tied. 
The Afghan government has committed itself to holding free and fair presidential and parliamentary elections in 
2014 and 2015, to improving financial supervision and governance, and to more effectively fighting the rampant 
corruption. But the future of security sector in Afghanistan is very unclear. 
 
At the NATO Summit in Chicago in May 2012, a number of financial commitments to supporting the ANSF has 
been made. The  ‘strategic  partnership’  agreement between the US and Afghanistan that was signed in May 2012. In 
July 2012,  Afghanistan  was  declared  a  ‘major non-NATO  ally’ of the USA – which should facilitate its access to 
weapons and military equipment. However it is still unclear how many ISAF troops – with which tasks – will 
remain in the country after 2014. It is also unclear the size and length of financial support to security apparatus 
created by the external actors. Despite that, the work on the development of appropriate, coherent and effective 
funding mechanisms and expenditure-arrangements is currently underway. In December 2013, NATO allies and 
ISAF nations agreed to the provisions of the adopted ANA Trust Fund post-2014. These provisions include: 

a) The adopted ANA Trust Fund will continue to focus its activities on the Afghan National Army primarily, 
while retaining the existing flexibility to encompass other ANSF; 

b) Funds will be allocated against the ANSF requirements plan (Tashkeel) to be yet developed; 
c) The USA will manage the Fund until 2017; 
d) The use of the fund will be based on yearly Implementation Plan, but in general in the post-2014 period, 

the   ANA   Trust   Fund   would   be   used   in   support   of   literacy   training   capacity   building,   women’s  
participation within the relevant Afghan Ministries and security institution; 

e) There will be annual audit undertaken; 
f) ANA Trust Fund Board will be constituted to monitor the ANA Trust Fund and to review its cost 

effectiveness, financial integrity and accountability.  
g) The Board would be composed of national representatives of donor nations and the Trust Fund Manager.  

The above provisions require few preliminary comments: 
x The above provisions have been based on the assumptions that the Afghan authorities will develop requirements 
plan for the ANSF and their share in the ANSF sustainment will gradually increase from at least US$500 million in 
2015 with the aim to their own sustainability by 2024. As the budget of 2012 shows, already now, the Afghan 
government provides nearly US$500 million (in the budgetary year 2012 – 2013 ANA and ANP received funding 
worth US$484,27 million) to support the ANSF, while the Afghan budget is highly dependent on external 
resources. Removing or lowering down provision of external financing of other sectors in the national budget may 
result - subject to numerous internal factors (such as security situation and new (old?) political establishment) - in 
decrease of the size of domestic funding for the ANA and ANP.  Moreover considering that there is no commonly 
agreed definition of the ANSF, the future financial constraints may impact the structure and the size of the ANSF. 
While drafting the first rules of the new ANA Trust Fund, the NATO presumed that Afghans would gradually take 
on full financial responsibilities for the ANSF. Considering that the political scene is taking shape in highly 
unstable environment and the size and form of future international engagement continues to be unknown it is hard 
to predict if the ANSF self-sustainability can be ever achieved.  
x Precluding that LOTFA, bilateral funding and Afghan funding would continue to be subject to their own 
internal procedure and processes from the perspective of the Afghan administration means multiplicity of parallel 
institutions, reporting mechanisms and procurement rules resulting in number of challenges that the Afghan 
administration already faces. 
 
 

CONCLUSIONS 
 
x Trust funds are means of state building process. The state-building is an internally led long-term process, which 
requires a concept and capacity of the national leaders to take over the responsibilities of fulfilling basic state 
functions. Trust Funds for the ANSF are probably one of the few means to support the Afghan security apparatus, 
after the withdrawal of the international forces, thou they might not necessarily contribute to achieving security in 
the country, which depends on internal dynamics of the Afghan conflict and political situation.  
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x Trust funds are example of outsourcing of a state capacity to deliver, when a state is unable to finance and fulfil 
its fundamental functions. While financing the ANSF may contribute to the sustainability of the Afghan state in a 
short term, it will not positively impact its self-sustainability making it even more aid dependent and thus more 
vulnerable. Provision of financial resources is not a sole element sufficient for making the ANSF self-sustainable. 
‘Doing   for’   the  Afghans   i.e. all the procurement through project personnel while using the resources available in 
those trust funds will not necessarily build their capacity to take over and then undertake state functions.  If the trust 
funds are to be fully implemented, there is need for effective monitoring mechanism, which will allow to track 
efficiency and effectiveness of spent resources, thus lowering down a possibility for corruptive activities. 
 
x In post-2014 Afghanistan will continue to be a weak, fragile and conflict affected state. As the level of 
international support will decrease description of internal situation may be deprived of word ‘post-conflict’. It will 
continue to be a subject to the (New) Great Game in the region. Considering the international engagement of past 
decade, commitments and arrangements to pay for the ANSF in post-2014 period can be considered essential and 
they should be of a long term. They require a consensus among regional neighbours, which so far has not been 
possible.  
 
x Considering the current world affairs and shifting political interests away, Afghanistan may gradually be 
deprived  its  priority  place  on  the  list  of  ‘aid  darlings’.  It will be unable to pay for the ANSF at its current size and 
costs which may lead to situation of having numerous unemployed poorly trained and equipped persons forming 
informal militias.  
 
x Trust funds for the ANSF will not solve the problem of insecurity. Considering the history of Afghanistan in 
last 250 years, it is difficult to imagine in the post-2014 scenario the partition of Afghanistan due to internal 
conflict. Instead, considering internal dynamics, there is a chance of having it turn into a conflict of internal 
character among diverse actors, which will aim for obtaining access to resources (natural, financial, human etc.).     
 
x A clear role of each force of the ANSF  has to be established and controlled by the future government. Keeping 
law and order as well as assuring internal and external security will not be effective if adequate, internally coherent 
and complete laws are not put in place and their execution is not assured by sufficiently qualified justice sector.   
 
x If Afghanistan is to continue on its constitutional path designed by the 2004 Constitution, in the next two 
decades the ANSF will play crucial role in state-building process and sustaining its effects. Within the next 20 
years, in order to keep with constitutional provisions, the country will need to hold around 40 different elections. 
Considering the Afghan conflict analysis, each of them is extremely vulnerable to insecurity and heavy weight for 
the state budget. Thus well trained, financed and effective ANSF become an integral element of adopting long-term 
solutions for building stronger Afghanistan. 
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Introduction 

Governments throughout the world have been and remain preoccupied with achieving "Value for Money" from the 
goods and services they acquire and provide  -  an aim much sharpened by the fiscal pressures exerted in the wake 
of the financial crisis of 2008.  The VFM framework for public procurement typically requires government officials 
to view price or cost as one -  and an important  -  factor in determining purchase decisions.  But it goes much 
further in requiring a comparison of alternative solutions in terms of  "relevant financial and non-financial costs and 
benefits" [1]. (Italics ours.)  Inevitably, difficult and subjective judgements are often required in deciding  whether 
VFM will be or has been achieved.  In addition to measurable current and estimated future life-cycle financial costs, 
other factors may include fitness for purpose, potential suppliers' past performance, flexibility (adaptability and 
innovation over the procurement cycle) and environmental sustainability [1].  

In this paper, we do not wish to focus on the difficulties of applying the VFM framework in public procurement 
generally but, given that procurement occurs in that framework, on the factors that make it more or less difficult to 
achieve best outcomes where innovation is an element of the procurement, or where innovation is a broader, 
aspirational goal of the procurement exercise.  The first of these may be described as procurement of innovation, the 
second as procurement for innovation [2].  Innovation goals have often formed key elements of defence 
procurement and the general discussion presented in this paper applies particularly to procurement conducted by or 
for national defence organisations.  It is, of course, an aspect of the difficulty in applying VFM that it will often be 
difficult to know, either before or after the event, which alternative offered or achieved the best outcome in such 
cases.  But the purpose of this paper is to explore how outcomes for innovation may be differentially shaped: (i) by 
the institutional framework set for a public procurement agency by government policy and (ii) by the incentives 
influencing the behaviour of procurement agency officials and managers within the agency. 

A lively debate is underway on the role public procurement can play in stimulating, shaping and directing 
innovation [2-5].  As yet, however, this has not translated into a clear understanding of the causal links between 
procurement policy and process at the organisational level, consequences for innovation  -  and, if innovation 
contributes to VFM,  how VFM is affected in such cases.  As Rolfstam [5] has argued, the current focus on 
innovation poses a considerable challenge to established procurement practices. On the other hand: 

 "Given the almost exponentially increasing interest in public procurement of innovation among policy-
makers, it is somewhat anomalous that there seems to be only a relatively modest corresponding 
development in the innovation research community presumably supposed to inform this policy 
development" [5 p305]. 

To this we would add that the issues involved await thorough and systematic treatment by the procurement research 
community too.  Recognising the deficits in both innovation and procurement research, our paper seeks to take a 
step in the direction of filling the gap. 

To do this, we present general arguments suggesting when procurement may work well and when it will work less 
well in achieving VFM through innovation outcomes.  We then present a comparative case study from defence 
procurement to shed further light on understanding. 

Types of Procurement 
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Not all procurement requires innovation on the part of suppliers or procurement agencies  -  though more may 
require innovation than is often recognised.  In this section we present a classification of procurement types that 
lays the foundation for subsequent analysis  -  and also raises the question of whether procurement agencies may be 
regarded as endogenous to or independent of the types of procurement in which they engage. 

In the commercial business context, purchasing portfolio models may be invoked to shape differentiated purchasing 
strategies aimed at generating competitive advantage for the organisation involved.  Competitive advantage is here 
derived from  hard-to-imitate procurement competences for supply chain management and inducing buyer-specific 
supplier investments, particularly investments contributing to enhanced performance in the customer firm [6].  
Kraljik [7] offers a purchasing portfolio model that shows the way towards differentiating commercial procurement 
strategies to best address the business firm's strategic objectives  -  profit prominent among them  -  and this may be 
adapted to generate a typology of public procurement strategies where VFM is the key objective [4].  

In the case of public procurement, the relevant factors shaping demand relate to: (i) the degree of standardisation 
sought in a given class of purchases; (ii) the extent to which a product meets needs specific to the procuring 
organisation.  Goods and services to be procured thus fall into one of four classes: (1) standardised commodities, 
produced with known production methods, potentially able to meet a generic need, i.e. to meet equally well, certain 
requirements of multiple units or organisations (e.g. stationery); (2) standardised commodities, produced with 
existing technology, but requiring adaptation to meet the specific needs of a single procuring organisation (e.g. 
customised software); (3) specialised (non-standard) products calling for or embodying new technical solutions to 
address generic needs, i.e. experienced by multiple units (e.g. "green" solutions for transport requirements); (4) 
specialised products designed to meet the specific requirements of a particular organisation (e.g. military weapons).   
In the case of defence organisations, cases (2) and (4) are usually the most relevant. 

Our interest in this paper is in how an individual public organisation, in particular a department of defence, may 
achieve VFM when it uses procurement in pursuit of innovation, or when innovation arises in the course of 
procurement.  In Cases (1) and (2) above, the standardised nature of the product, as defined, appears to rule out the 
possibility of innovation in the good or service itself.  But in Case (1), innovation could be pursued in a particular 
procurement agency or office in initiatives to pool or aggregate purchases with other public sector bodies. And in 
Case (2), innovation could be sought in the product (and the service-flow it offers) by requiring or negotiating 
adaptations to existing solutions, e.g. by working with suppliers to tailor generic software to organisation-specific 
purposes.   

Cases (3) and (4) specifically relate to procurement that calls for the development of new technical solutions  - 
technical innovation. It is this that appears to be envisaged when commentators say "a public agency acts to 
purchase  ... a product  ... that does not yet exist, but which could probably be developed within a reasonable period 
of time , based on additional or new development work  -  e.g. R&D  -  by organisations undertaking to produce, 
supply and sell the product" [8 p5].  In Case (3), technical innovation is sought to address a generic need of multiple 
organisations but in Case (4) the requirement is specific to an individual public organisation, and thus of particular 
interest here. 

While Cases (1) and (3) will receive comment later in the paper when we consider managerial performance and 
initiatives in procurement, our focus until that point will be on Cases (2) and (4), which concern procurement 
efforts for innovation by and for a specific public organisation  -  albeit with VFM implications that may have 
implications well beyond that organisation itself.  We characterise Case (2) as "simple" procurement and Case (4) 
as "complex" procurement.  What makes Case (2) procurement "simple" is that: (i) multiple similar versions of the 
product (i.e. versions readily substitutable in use) exist, are in use and are familiar to actual and potential users; (ii) 
the technology (i.e. the methods and practices) employed in producing the product to be procured is widely known 
and used by multiple potential suppliers. It should therefore be relatively easy, and low-cost, for the procurement 
agency to specify in detail its product requirements, using existing exemplars as a base to contract for  the product.   
Case (4) procurement is "complex" because: (i) the product itself does not yet exist (though precursors might); (ii) 
the  technology to produce the product to be procured has yet to be developed and calls for development work, the 
outcome of which is uncertain. It is therefore difficult to specify, in detail, the technical and performance 
characteristics of the good to be procured and to formulate contract requirements that tightly link aspirations on the 
one hand to a physical artefact or well-specified flow of services on the other. 

Institutional framework: Source selection, contract design, local industry participation 

The institutional framework within which procurement agencies operate may be regarded as "rules of the game" set 
for them by government policy.  The "rules of the game" on which we focus here relate to source selection 
strategies, contract design and industry policy objectives. (See Markowski, Hall and Wylie [9], Ch. 4, for an 
extended discussion of the issues at a general level, in a defence environment.) Issues in this area have been widely 
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discussed in the procurement literature but often sidestep implications for innovation and the consequences for 
achieving VFM when innovation is involved. We take each element of the institutional framework in turn and 
consider the VFM implications of alternative institutional arrangements for simple versus complex procurement as 
defined above.  

Source selection strategies 

A key aspect of VFM procurement calls for the encouragement of "competitive and non-discriminatory processes" 
[1] in selecting suppliers.  On the other hand, "efficiency" in procurement as required by VFM should employ 
procurement methods "most appropriate for the procurement activity, given the scale, scope and risk of the 
procurement" [1].  The principal dividing line among potential strategies for source selection reflects the implicit 
tension here.  Encouraging competition implies inviting bids for procurement contracts from an open field of 
suppliers, considering the relative merits and in some cases actually drawing on multiple sources of supply.  On the 
other hand, supply might be sole-sourced, if the nature of the procurement ("scale, scope and risk") justifies it. 

In general terms, the case for competitive tendering and supply has rested on the standard economic proposition that 
competition spurs efficiency, lowers prices and  -  where innovation is involved  -  allows maximum access to 
alternative technical solutions.  The case against points to the  costs of running competitions (time and effort 
devoted to evaluation) and resolving disputes among tenderers, and the damage competition might do to trust 
underpinning longstanding relationships between public agencies and contractors.  

But when account is taken of the distinction between simple and complex procurement, and the innovation 
implications of each, it becomes clear that there are choices in invoking VFM between both: (i) competitive 
tendering and sole-sourcing and (ii) different forms of competition.  Consider, for example, a major project calling 
for  innovation.  It is possible to identify at least four stages over the life-cycle of the project where procurement 
decisions could be made: design, development (prototyping), production, and in-service support and maintenance 
(potentially including technical updates).  (Preceding design, a prior stage might also involve research.) A project 
involving all four stages is complex, as is one comprising either or both of the first two stages.  A project involving 
only the  third and fourth stages involves simple procurement (including, possibly, elements of organisationally 
specific technical adaptation). 

 Before we explore the issue further, notice that in an innovation-driven environment, suppliers engage with each 
other in two qualitatively different forms of competition: competition for a market and competition in a market 
[10]. Procurement agencies contemplating the organisation of a competition are accustomed to thinking about 
potential and actual suppliers as competing with each other in a market - offering goods or services that are close 
substitutes for each other and where the costs of buyers switching from one supplier to another are low.  Rule-
setting policy-makers may share the same view.  This view makes good sense when potential suppliers are 
operating in well-established markets where product and production methods are known and understood, existing 
technological trajectories provide clear pointers to the direction of incremental innovation, scale economies are not 
a big issue and barriers to entry into the market are low. On the other hand, when procurement agencies seek design 
and development, for goods and services that do not yet exist and for which a market does not yet exist, potential 
suppliers should be viewed as competing to create a new market, i.e. competing for a market.  Product and 
production methods are yet to be clearly defined, technological trajectories are still in their infancy, and outcomes 
from innovation are uncertain.  From suppliers' point of view, the incentive to invest in design and development 
may either be the financial rewards arising directly from the activities themselves (in the case of specialist designers 
and prototypers) or from the hope and expectation of moving forward into production in the market they have 
created.  

Obtaining VFM involves two initial steps: identifying whether a procurement calls for either or both of design and 
development  -  or not.  If it does, it must be decided whether to procure these activities within an integrated project 
or to separate them out.  As noted, if neither design nor development are called for, the procurement is "simple" and 
no decision is required on the second question.   To contract for any technical adaptation required, sole sourcing is 
sometimes justified on the basis that a given supplier has specialist knowledge unavailable from other potential 
contractors or that an ongoing relationship needs to be preserved to ensure close supplier-customer collaboration on 
on-going developments.  But where innovation is indeed adaptive and thus technologically cumulative, it is 
unlikely that no other supplier will have the competence to compete and careful consideration should be given to 
invoking competition in the market. In the end, much may depend on transaction costs, including switching costs.  
But with a focus on VFM, it is important for procurers to take the long view here since life-cycle costs are at stake 
and the long-term learning and innovation capabilities of alternative suppliers need to be judged. 

In the event that design and/or development activities are involved -  and the procurement is thus complex  -  the 
procurement agency must now decide whether to contract for design and/or development elements separately or 
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not. Which option it takes -  and the prospects of obtaining VFM  -  may both depend partly on whether it is obliged 
institutionally to use competition or not. 

If procurers are obliged to use competition, the case in favour of separating out design and development is that the 
rewards for participation can be adapted to the purpose.  Price competition makes little or no sense when the 
objective is to elicit originality, fitness for purpose and other aspects of novelty but suppliers of designs and 
prototypes might be offered the prospects of a prize or asked to do the best they can within a stated budget.  These 
strategies have the potential advantage of encouraging the production of a wide range of alternative solutions and, 
compared with sole-sourcing, offer the great advantage of giving the opportunity to "cherry-pick" among the most 
promising features of the solutions offered.  But if the competition is conducted at arm's length from the procurers, 
the procurers will have little or no influence over the nature of the solutions and none of the solutions may turn out 
to be useful.  And if the prize or budget ceiling is regarded as niggardly, the exercise may elicit only low levels of 
effort.   

Suppose competition were considered in the context of an integrated project  i.e. procuring goods and services 
flowing from production based on design and/or development undertaken for the project. Some suppliers may view 
this as an incentive to invest heavily in design and/or development on the grounds that they would benefit at the 
production stage.  The problem here is that, viewed from the outset of the project, the riskiest and least knowable of 
the stages, design and development, have yet to be undertaken and their implications for production viability and 
costs are thus highly uncertain. Seasoned participants in tendering for government business will be well aware of 
the "winner's curse"  -  of bidding low enough in a competitive environment to win the contract but too low to 
account for the unknown risk and uncertainty associated with the contract.  This poses any of the following threats 
to achieving VFM: (i) no potential supplier bids for the contract; (ii) the only suppliers who bid for the work are 
those unaware of the risks and potentially incapable of handling them; (iii) all bidders may bid high, despite the 
competitive process, confident that others will do the same. 

This discussion indicates that, whether design and development are separated out or not, competition cannot 
guarantee VFM in complex procurements. This suggests that policy-makers might consider permitting sole 
sourcing as an option at the design and/or development stages while retaining competition for production and in-
service support. A case for sole sourcing could be made here to build on or build up close government-contractor 
relationships, trust and tacit understandings so that unforeseeable problems could be addressed expeditiously, as 
soon as they arise. The obvious counter to this is that such arrangements give the sole source privileged access to 
the advantages of producing with new technology so that the idea of competition at the production stage is 
undermined and the potential for competitive pressure on costs and prices diluted.  On the other hand, if this is truly 
the result of competition for a new market rather than competition in an existing one, then rents from successful 
innovation may be a necessary element of achieving VFM from innovation.  

Contract design 

Policy rules for procurement organisations may require the design of contract to be used.  A "one-size-fits-all" 
approach would specify that a particular contract type be used in all procurements, simple or complex.  A more 
nuanced approach would specify that one type of contract be used when certain conditions arose and another type 
when other conditions were encountered.  In principle, the detail of contract design could be varied infinitely to 
meet varying procurement conditions.  

Contract design can be viewed in terms of two different regimes: the extent to which payment is offered by way of 
fixed fee relative to the direct reimbursement of production costs, and the proportions in which specific and residual 
property rights are mixed.  The first of these allows for the burden of risk to be shared in different ways between 
contractor and purchaser. The second implies a spectrum of contract possibilities from the purely "transactional", 
i.e., highly specified and non-negotiable, to the purely "relational", loosely specified, adaptable, and continuously 
and flexibly negotiable.    The variations in contract design are highly relevant to the contrast between simple and 
complex procurement and choosing the appropriate contract type in each dimension becomes an important element 
in achieving VFM.  To the extent that policy rules point purchasers in the direction of contract designs ill-suited to 
any procurement task they face, favourable outcomes may be imperilled.  

Familiar forms of contract design include Firm or Fixed Price (FFP), Cost Reimbursement (CR), Cost-Plus (CP), 
and Cost-Sharing (CS).  Under the first regime, the contractor's entire payment takes the form of a fixed fee agreed 
with the procurement agency at the time of contract award, irrespective of their production costs in undertaking the 
contract work. Under CR and CS, there is no fixed fee.  Under CR, the contractor is simply reimbursed all audited 
production costs; under CP, all audited production costs are again reimbursed but now with an additional amount 
constituting profit. Under CS, a fixed fee may once again be paid but, in addition, production costs are shared 
between producer and buyer.  In terms of the transactional-relational spectrum, any of these contract types could be 
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transactional, as long as the fixed fee is clear and/or details of the link between production costs and reimbursement 
are well specified (e.g. the basis for auditing costs is agreed).  Under relational contracts, calculations ex ante might 
reveal that payments reflected an equivalence to, say, CS with a given fraction of costs borne by each party. But 
there would be no commitment to adopting one framework for cost reimbursement rather than another.  We now 
comment on the implications of the alternatives for simple and complex procurement in turn.  

x Simple procurement. 

Under FFP, contractors have an incentive to minimise production costs in order to maximise profit.  While FFP is 
often represented as shifting all risk from buyer to producer, the producer's incentive to save on costs may, even 
with simple procurement, lead to quality dilution and, where technical adaptation is included as the innovation 
element of the procurement, less might be done to adapt existing solutions to the particular needs of the buyer than 
might otherwise be the case. On the other hand, while CR and CP remove the incentive for skimping on quality and 
adaptation, they introduce a temptation to "gold-plate", adapt needlessly or undertake innovation for the benefit of 
the contractor rather than the buyer. While CS may ameliorate the latter class of problems, procurers are then left 
with the difficult problem of how much (or how little) to incentivise quality enhancement and adaptation through 
cost-sharing.  It appears that, in an uncertain world where the sources of uncertainty vary, much may hinge on the 
distribution of information between buyer and suppliers [11].  Sometimes, with so-called "symmetric uncertainty", 
both sides share equal uncertainty about the potential of external factors to raise costs during the procurement but 
know all they need to about the performance characteristics of a supplier.    In other cases, with so-called 
"asymmetric uncertainty" contractors know their own cost schedules but the buyer does not. 

Even with simple procurement, it appears with the forms of uncertainty described above, best to avoid either FPP, 
CR and CP and instead to employ CS.  In the symmetric case, best results may flow from burdening the public 
purse with the lion's share of costs when external sources of uncertainty are greatest, i.e. when least is known about 
the prospects of achieving successful adaptation for reasons beyond the control of either party.  In the asymmetric 
case, procurement agencies should seek to "smoke out" cost-efficient suppliers by offering to bear only a modest 
share of the costs, on the assumption that only cost-efficient suppliers can afford to take the bait and still make a 
profit.  When both forms of uncertainty occur simultaneously, however, we have already noted in the previous 
section that this strategy runs the risk of frightening off any supplier at all. 

x Complex procurement 

In the case of complex procurement, we noted earlier that price-based competition made little sense when a new 
design or prototype is sought.  Analogously, a contract focused on price alone  -  FPP  -  is unlikely to elicit the 
desired innovation response: the product or output from the procurement for which a price has been fixed cannot be 
specified,  precisely because the product does not yet exist.  CP may fail the efficiency requirements within VFM 
on the grounds that costs may be incurred that are not directly related to the project or overstated when not closely 
audited.     

The resolution to this conundrum may be to resort to a cost-sharing contract, or a more relational form of 
contracting, at least in the early stages.  As in the more general case, cost-sharing leaves open the difficult question 
of how best to share the costs under complex procurement.  The case study illustrates the difficulties when this 
approach was applied in Australia to procuring a hi-tec radar system. 

In summary, even with simple procurement, FPP will not achieve VFM if innovation is involved. CS is preferred 
but the most effective way of determining the terms of the cost-sharing (the relative shares of the costs borne by 
buyer and supplier) to maximize VFM remains unresolved. With complex procurement, FPP cannot do the job 
because it focuses on price alone and, because it relates to a requirement for a product that does not yet exist, 
cannot specify the requirement sufficiently well to elicit it.  CP may fail the efficiency test required by VFM  -  
though innovation makes it difficult to know whether efficiency has, in fact, been violated.  Complex procurement, 
at least at the early stages, may points to a need for relational rather than transactional contracting. 

 

Industry policy objectives 

Industry policy objectives which policy-makers may require procurement agencies to pursue broadly relate to 
procurement in support of domestic industry performance and outcomes that would not be explicitly be taken into 
account by procurement processes designed solely to achieve VFM for the organisation involved, or focused purely 
on financial metrics.  Traditionally, such objectives have been related to employment creation generally, 
employment in regions of high unemployment, capability building and skill enhancement, export promotion  -  and 
innovation. In the case of defence procurement, security of supply, or some version of “self-reliance”, is an 
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additional objective  -  although this is more a perceived national security policy objective applied to industry than 
an industry policy objective per se.   The pursuit of such goals may be viewed as an attempt to achieve VFM from 
procurement, defined with respect to a much broader range of hoped-for economic and social benefits than those 
indicated in the Introduction. 

To assess the potential for innovation-related procurement to achieve VFM in this broadly defined manner, two 
steps are necessary.  First, we must judge the potential to achieve more or better innovation from the application of 
industry policy objectives within public procurement. Note, we are not asking here whether public procurement 
generally can influence innovation but whether incorporating industry policy objectives into public procurement 
will make a difference for innovation, compared with not incorporating such objectives. Second, we must judge 
whether any innovation-related changes that might occur as a result of incorporating industry objectives in 
procurement will then have the consequential effect of enhancing VFM. 

On the first question, notice that pursuit of industry policy objectives may potentially influence innovation either 
directly or indirectly.  Direct effects relate to explicit requirements in the public procurement process to make 
choices specifically with a view to influencing investments in innovation in local industry that would not otherwise 
have occurred.  Indirect effects relate to innovation-related side-effects, intended or intended, flowing from the 
pursuit of higher employment, general capability-building and export promotion. Given our focus on different 
procurement types, both direct and indirect effects might apply either to the sort of incremental, technical 
adaptations typical of simple procurement or to the discontinuous, potentially disruptive technological and product 
innovations that more often characterise complex procurement. 

Whether, to what extent and in what form innovation occurs depend, as noted earlier, on what is sought and how 
the procurement is handled.   The prospects for generating new technical solutions are likely to be better for 
incremental changes extending an existing technological trajectory than when procurement agencies call for 
products and processes that do not yet exist; competition (though of varying kinds) spreads the net more widely 
over potential suppliers of solutions than sole sourcing and thus increases the probability of extending the list of 
possible solutions, for both adaptive and discontinuous innovation; contracting for cost efficiency runs the risk of 
diluting efforts to pursue innovation leads and investments.  Given the very wide scope of innovation, it hard to 
generalise but existing empirical research suggests notable successes in a few famous military cases requiring 
fundamental research, design and development (e.g. semiconductors, the Internet) and a mixed bag in the large 
majority of cases  where less ambitious innovation is called for.   Work on procurement-related defence offsets 
programs, designed to encourage the transfer of technology from the USA to Australia [12-13], suggests very little 
innovation flowed from the policy and Australia’s Department of Defence has recently commented: "In general, 
offsets and quotas do not work" [14]. A spirited case in favour of demand-oriented defence procurement policy for 
innovation in Australia is mounted by Thurbon [15] but evidence on the extent to which VFM has been achieved, 
whether narrowly or broadly construed, remains inconclusive.  

The question of VFM, in itself, deserves independent attention.  Even if it can be shown that procurement overlaid 
with industry policy objectives has stimulated innovation that would not otherwise have occurred, was the 
innovation worth having?  Innovation per se is by no means always of social benefit and, when the associated costs 
are included, may not be of social net benefit.  Whether, in individual cases, an innovation is of social net benefit is 
a highly controversial question related to evaluating the full menu of benefits including externalities and spillovers, 
complementarities between one innovation and others, and taking account of future effects. Here we restrict 
ourselves to the following observations: 

x given the incontestable practical and empirical difficulties of judging the potential benefits and costs of 
innovation in particular instances, the case for including it as a selection criterion for awarding 
procurement contracts, necessarily in relation to work yet to be undertaken, is logically open to question.  
This comment applies with increasing force to VFM, the more a contract is envisaged to include design 
and development. 

x industry policy objectives related to innovation have an air of irresistible public good that may be lacking 
from efforts to create jobs in one region at the expense of another.  While the true political reason for 
awarding a procurement contract may be to garner votes in a marginal constituency, invoking the potential 
for innovation may be a useful overlay or mask.  The actuality may be that innovation prospects are poor 
to non-existent and that VFM is not therefore well served by the choice.   

x industry policy objectives related to security of supply for national security reasons need to be more 
closely scrutinised for both their own merits and for concealing other agendas than they often are.  Given 
the risks associated with innovation, security of supply might often be more readily achieved in any case 
by a more conservative approach to production. 

x genuine progress in deriving value from innovation always takes time. Assuming a positive social rate of 
discount or time preference, the longer it takes for benefits to accrue, the smaller is their value in present 
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day terms.  Innovation that offers a potential benefit of $1m p.a. for ten years thereafter, but with a delay 
of a decade, is less worth pursuing through procurement than innovation that offers the same annual 
benefits, starting in two years' time.  That, in turn, implies procurers should be at least as interested in 
cases where solutions are available in the near-term as they are in a longer-term future  -  which implies 
building more on existing trajectories in pursuing VFM than hoping for new ones to be established.   

x as noted earlier, innovation is always a risky undertaking.  A reasonable characterisation of the 
distributions of VFM returns for simple as opposed to complex procurement might be: innovation 
undertaken within simple procurement has a relatively modest mean value with relatively small variance 
around the mean; innovation within complex procurement has a relatively high mean value with relatively 
large variance around the mean (and probably significant skewness displaying a long tail at the upper end).  
Industry policy objectives for innovation in procurement are unlikely to be couched in these terms  -  
implying policy-maker indifference among different innovation distributions.  Procurement agencies 
obliged to pursue innovation goals should undertake their own analysis of the distributions and take 
account of the implications of expected mean, variance and skewness in VFM as they apply innovation 
criteria. 

In summary, incorporating innovation-related innovation objectives in procurement policy presents procurement 
agencies with profound logical and implementation problems  -  of which those who formulated the policy-rules 
may well not have been aware. Our comments above, however, suggest that innovation goals as a discriminating 
criterion among potential suppliers might be taken seriously for achieving additional VFM in cases of simple 
procurement where technical adaptation builds on existing solutions.  But where complex procurement requires 
design and development, it is difficult to argue with conviction that procurers can know what choices will achieve 
VFM. Industry policy objectives explicitly focus on building innovation capabilities domestically.  It is a task for 
the policy-rule-setters to determine, with information and advice from the procurement agencies, whether it might 
not sometimes be preferable to buy into the fruits of innovation developed on trajectories built overseas. 

Procurement Agency Internal Arrangements and Incentives 

Not much of the literature on employing public procurement for innovation is devoted to internal organisational 
arrangements within the procurement organisation itself.  Yet, as is clear from the above discussion, procurement 
agencies and offices face challenging problems in this area even when they have policy rules to follow. The 
business procurement literature has focused on: 

x  how procurement staff might become involved with suppliers in new product development projects  -  for 
example, in managing make-or-buy decisions, the supplier interface and product specification [16-17] 

x whether they should become closely involved - for example, when there are good prospects of truncating 
the concept-to-customer development cycle, reducing development costs and joint problem solving, but 
bearing in mind the risks of information leaks, control loss and interpersonal conflict  [18-20].  

Much of this carries over into the public procurement domain but with the added caveat that procurement officers 
must satisfy public accountability criteria involving probity and transparency so that close involvement with 
suppliers may be hard to justify if it disturbs, or is perceived to disturb the "level playing field" on which suppliers 
are supposed to play.  

So what can be said about the internal organisational arrangements most likely to encourage innovation-inclusive 
procurement that achieves VFM? 

Procurement managers may seek to operate on: (i) product innovations (changing the nature and quality of goods 
and service inputs into their organisation and thereby the nature and quality of the organisation's own outputs); 
and/or (ii) process innovations (aiming to reduce costs for their own organisation by inducing cost-savings among 
suppliers or cost-savings from procurement itself).  Product innovations may be seen in product adaptations that fall 
under simple procurement -  such as those that involve specific or niche adaptations of generic IT solutions or 
systems.  Or they may entail entirely new products that form part of complex procurement.  Process innovations 
may appear as the result of suppliers' in-house  RD&D or their licensing and effective use of new imported 
technology.  But a process innovation in the procurement organisation itself could include the sort of pooling and 
aggregation of purchasing with other procurement bodies noted earlier. 

All such innovations require some degree of entrepreneurial activity which, in turn, involves risk-taking with public 
funds.  When public accountability, probity and transparency are brought into the picture, however, it becomes 
clear that the constraints for public officers are different from those in the private sector.  Commercial procurement 
officers aim to derive competitive advantage from their efforts which, ultimately, is measured in terms of long-term 
profitability.  Short-term mistakes are forgiven if long-term results are good, i.e. if, on average across many 
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decisions, overall results turned out profitably.  On the other hand, public sector procurement officers are held 
accountable on a decision-by-decision basis. One mistake may cost them promotion or even their job [13,21].  What 
this might seem to imply is that the greater the risks procurement officers are required to take, the more they should 
be compensated.  And in formal analysis it has been shown that if "high-powered incentives (are incorporated) into 
general terms and conditions of public service employment, high levels of innovative effort might be achievable" 
[22: p459].   

One catch, however, is that for this to happen, the procurement function may need to be "hived off" from the 
organisation(s) it serves so that the different compensation conditions can be implemented. Another, potentially 
more serious, issue relates to the degree of risk aversion actually found among procurement officers and how it 
might be identified.  The more risk averse a procurement officer, the more he/she should need to be compensated 
for taking any given level of risk  -  but there is no way of knowing, objectively, how risk-averse an individual is 
and individuals have every incentive to say they are highly risk-averse (whether they are or not) if their 
remuneration is linked to the degree of their risk-aversion.   

Case Study 

As with many cases when innovation is brought into the picture, the implications for organising for best results, 
here defined in terms of VFM, are difficult to determine with clarity and lack of ambiguity.  The can be problems in 
identifying whether and in what ways public procurement elicited innovation that would not otherwise have 
occurred.  But beyond that are the even more severe issues of determining whether the resources devoted to 
eliciting the innovation achieved VFM.  In this paper we look to a comparative case study of innovation-directed 
procurement in the defence context for insights on these questions.  We note that defence has traditionally been a 
context in which procurement-for-innovation has been pursued but that the notion of VFM in that context is 
perhaps even more contentious than in most civil environments.  The reason for this is the flow of services or 
benefits produced by defence organisations take the form of a public good, national security, that is contingent, not 
traded in the market and whose value is always open to political debate.  The VFM achieved by innovation that 
defence procurement elicits is a derived value rooted in the value of defence output itself [9]. That said, if similar 
innovations are procured at widely varying costs, there appears to be prima facie evidence that VFM objectives 
have been better served by one than the other.   

In this case, we compare two radar-related innovations developed in two countries, Australia and Sweden, 
comparable in terms of their economic development and military aspirations.  Both innovations involved complex 
procurement as we have defined it, but we argue later that there may have been greater complexity in the Australian 
case than the Swedish.   In Australia, a land-based, over-the-horizon radar (OTHR) broad-area surveillance system 
called JORN took the better part of two decades (1986 - 2003) to bring into operation from the date of decision-to-
acquire at an estimated cost of $A1.24 billion to the public purse.  In Sweden, an airborne radar called ERIEYE, 
also designed for broad area surveillance, was developed in about ten years at a cost the fraction of its Australian 
counterpart. It is also of interest that ERIEYE and later-developed variants have had success in export sales while 
JORN has operated successfully in Australia but not entered export markets.  We now compare the procurements in 
the light of the issues raised above. In every dimension we have discussed, there were clear differences. 

In terms of source selection, the Swedish approach to defence equipment was essentially to sole source, while 
Australia followed a qualified open tender process.   Beginning with commissioning feasibility studies in 1978, 
FMV (the Swedish defence procurement agency) engaged Ericsson Microwave Systems, the Swedish radar experts, 
to design, develop and produce EYIEYE.  Reflecting the corporatist framework operating in Sweden, all terms and 
conditions were negotiated on a one-to-one basis: no aspect of the work was ever tendered.   The corporatist 
approach had been established during the Second World War and maintained subsequently as what was perceived 
as the most effective way of mobilising national resources for national defence. Ericsson had developed its radar 
expertise under the umbrella of the high value consistently accorded by Swedish defence actors to indigenous 
“make” solutions - partly as a result of Sweden’s inability to access supplies from the allies in the lead up to World 
War II and its subsequent exposure to supply-related coercion by Nazi Germany.  Finally, Ericsson’s incentive to 
maintain and develop its radar expertise was enhanced by the perceived need for “neutral” technology flowing from 
Sweden’s political stance of armed neutrality.   

In Australia, the initial JORN prime contractor was selected through an open approach to the market confined to 
Australian-owned and controlled companies.  This qualified open tender approach led to the selection of Telstra, the 
government-owned national communications supplier, partnered with GEC-Marconi , the source of technical 
expertise.  This approach, formalised in Australian Government procurement guidelines, reflected the conviction 
that VFM was best achieved by “open and effective competition” (in reality, a somewhat constrained version of full 
and open competition which recognised the transaction costs associated with the latter)  -  which, in practice, often 
meant overseas sourcing, particularly in advanced electronics including radar.  
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 Sweden’s government decision-makers had been reinforced in their preference for sole-sourcing when they 
observed Ericsson’s proven record of supplying militarily competitive radars that had enabled the Swedish Airforce 
to meet its commitments since 1948. As noted earlier, a case for sole sourcing could be made to build on or build up 
close government-contractor relationships, trust and tacit understandings so that unforeseeable problems could be 
addressed expeditiously, as soon as they arise.  In this case, the ERIEYE procurement built on and extended the 
radar-related learning accumulated by Ericsson over earlier contracts and close contact between the firm and the 
government.  The effectively path-dependent development from which EIREYE benefited contained costs and 
supported timely delivery.  Given its historic dependence on overseas sourcing, Australian suppliers had lacked the 
opportunity to accumulate comparable knowledge to that developed in Sweden.  When the prime contract was 
initially awarded to a Telstra-GEC Marconi consortium  - in pursuit of a heightened enthusiasm for “self-reliance” 
(see below)  -  the successful tenderer formed part of a local industry base that was less equipped with the relevant 
capabilities required for the task than Sweden’s.  As noted earlier, competition in source selection may not 
discourage or prevent suppliers bidding for work who are unaware of all the risks involved or potentially incapable 
of handling them. In the event, even combining overseas expertise with Telstra’s domestic capabilities proved 
inadequate for the task and control was lost of both schedule and costs.    

In terms of contract design, Sweden adopted  a mix of cost plus and fixed price contracts while Australian 
procurement of defence capital equipment followed, in principle, a fixed price approach.  Feasibility studies 
undertaken by Swedish industry were funded by FMV on a cost-plus basis, as were concept demonstrators and 
production prototypes.  Given the resulting technological and project knowledge shared symmetrically by both 
customer and supplier, contracts were then awarded for production on a fixed price basis.  In the event, when 
development costs exceeded estimates, the Swedish customer was prepared to negotiate price adjustments with the 
contractor to ensure the continuity of the project and ongoing innovation  (as happened in the early 1990s with the 
development of the JAS 39 Gripen fighter).  In the case of JORN, procurement was shaped, in general terms, by the 
preference of DMO (Defence Materiel Organisation) for “turnkey” contracts in which the customer specified 
performance and the prime contractor assumed most of the cost schedule and technical risk in designing and 
producing an artefact that complied with the specified performance.  Given that JORN was a development contract, 
DMO sought to give due recognition to cost, technical and schedule risk but limit the exposure of the 
Commonwealth to those risks.  To do so, it instituted a target price incentive (cost-sharing) contract in which the 
customer and supplier shared the pain of contract under-performance and the gain of contract over-performance up 
to a specified threshold.  Beyond that threshold, the contract reverted to a fixed-price arrangement under which the 
prime contractor bore the brunt of any cost and schedule overrun. 

In Sweden, flexible contract design arrangements at the design and development stages yielded sufficient and 
symmetrical knowledge of both risk and benefits to both parties.   This provided common ground on which the 
parties could negotiate at the production stage to modify the FP arrangements when innovation goals appeared to be 
threatened.  Within that framework, both cost and schedule implications could be taken into account.  In Australia, 
the “turnkey” framework and the government’s arm’s length reliance on financial incentives to generate 
performance combined with contractor incompetence to cause costs to get out of hand and schedule to slip. By  
1996,  80 per cent of the JORN prime contract target price had been spent, 80 per cent of the schedule had elapsed, 
but only 20 per cent of the system’s configuration items had passed the critical design review stage [23]. 

Turning to local industry involvement considerations, domestic industry participation in Sweden’s defence 
procurement commanded a wide-ranging consensus throughout the Swedish polity that flowed naturally from the 
commitment to armed neutrality and the associated demand for a neutral technology.  Local content premia were 
kept within politically acceptable bounds by Swedish industry accessing Western, especially US, advanced 
technology on a selective basis. (For example, Volvo Flygmotor built high performance aero-engines for theJAS 39 
Gripen and other Swedish fighters under license to US manufacturers.) In the case of EIREYE, Ericsson 
Microwave System engineers accessed US micro-electronics in order to reduce the cost of  electronically scanned 
array technology that formed an essential element of the system and, as it turned out, contributed significantly to 
cost efficiency [24].  

In Australia, local industry participation in defence capital equipment procurement (pursued through the Australian 
Industry Participation (AIP) program) was an adjunct to procurement, primarily designed to foster local industry 
capacity to repair, maintain and adapt equipment in service.  In the case of JORN, a key objective was to develop 
local capacity for ongoing development of the system through control of the software required to improve the 
system’s accuracy and sensitivity.  When Telstra was awarded the initial contract, one objective was to foster a 
“national champion” able to undertake this and similar projects in pursuit of the then strategically elevated 
enthusiasm for defence self-reliance.  While Australia was prepared to pay a premium for the development of local 
industry capabilities, the procurement agency, DMO, overestimated the efficacy of the target price incentive 
contract as a means of controlling cost and schedule.  As a consequence, the premium, in the event, much exceeded 
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initial expectations  -  resulting in the replacement of the initial contractor with an overseas-led consortium, RLM, 
and the abandonment of any idea of promoting a national champion. 

Finally, we deal with the characteristics of the two procurement agencies, FMV and DMO, and the implications of 
these characteristics for the behaviour of their procurement staff.  Again there are instructive differences.  In the 
case of Sweden, FMV, its defence procurement agency, operates effectively autonomously within a broad 
framework of the elected government’s policy objectives and resource allocations  -  a distinctive feature of 
Swedish governance that can be traced back to the reaction to Gustav Adolfus’ ill-advised intervention in the design 
of the Vasa warship in the 17th century.  As a consequence, Swedish procurement officials have been prepared to 
experiment in the interests of achieving innovative solutions to military capability requirements and to learn from 
the failure of those experiments.  The Swedish system can therefore tolerate failure in procurement experiments as 
part of the learning process.  While this necessarily implies a tolerance for risk-taking, the potential costs associated 
with risk-taking are ameliorated by the knowledge base resident in the procurement staff of the organisation.  This 
knowledge comprises three complementary elements: detailed understanding of supplier capabilities (through 
corporatism), comprehensive engineering competence that provided a detailed understanding of the technology, and 
a detailed understanding of the user requirement enabling them to make informed choices and trade-offs.  
Transaction costs are contained through exploitation of dense customer-supplier networks and the tacit knowledge 
and understandings on which they build.  This informed risk-taking approach contains and reduces risk in decision-
making on the one hand but also gives decision-makers more confidence to take risk when they feel it justified, 
knowing that adjustments and adaptations can quickly be made if required.   

In addition, Australian project governance may combine with risk verse project managers to inhibit effective 
management of inevitable difficulties.  There is evidence that this occurred in the case of JORN when risk-averse 
procurement officials initially relied on the JORN contract’s financial penalties to motivate Telstra to deliver cost-
efficiently and on time.  When it became clear that Telstra was having increasing difficulty in meeting its 
contractual obligations, Defence project managers’ willingness and ability to intervene effectively was inhibited by 
their arm’s length relationship with the supplier and their fears that such intervention would expose them through 
their career prospects, and their organisation (DMO), the Department of Defence and the Commonwealth to 
liability for any adverse results [25]. Some of these managerial deficiencies and governance difficulties were 
rectified in revised contracting and project management arrangements subsequently forged with RLM.  But risk-
averse attitudes among procurement officials remained  -  and remain -  a reality nonetheless [15]. 

 

Conclusion 

We have focused in this paper on the difference procurement  -  and, in particular, defence procurement -  makes 
for achieving VFM through innovation.  With that in mind, we have argued that procurement may be defined as 
“simple” or “complex” according to the degree and type of innovative activity envisaged: “complex” 
unambiguously if design and prototype development is involved, “simple” if not  -  but even if simple, still 
potentially involving technical adaptation.   

Argument from general principles has suggested that the VFM implications of procurement (complex or simple) 
involving innovation is sensitive to the nature of the procurement process and features of the procurement 
organisation.  Competition, or the lack of it, in source selection can have consequences for the range of alternative 
solutions potentially available for consideration, the willingness of potential contractors actually to propose such 
solutions, the flexibility to adjust in the light of learning during the contract, and the efficiency with which solutions 
are ultimately delivered.  Contract design can have implications for the enthusiasm with which a contractor pursues 
innovation, as well as cost saving, within a contract.  Externally imposed industry policy objectives usually lead to 
the payment of premia for undertaking work locally and may or may not generate a long-term legacy of assets and 
capabilities of value to society.  Internal arrangements within procurement agencies can encourage or discourage 
innovative behaviour but usually have to compensate for risk-aversion likely to be most observable in polities 
where accountability and transparency are highly prized.  But in none of these dimensions are predictions 
completely clear-cut, especially if the notion of VFM being applied remains ambiguous.  This suggests the value of 
drawing on insights from case studies. 

In the defence procurement case study presented here, both of which called for innovation, outcomes were quite at 
variance with each other.  And we have argued that source selection, contract design and industry policy all played 
their part in explaining the different outcomes.  Perhaps counter-intuitively on general grounds, competitive 
sourcing appears to have served Australia relatively poorly while sole-sourcing served Sweden well.  On the other 
hand, the nature of the competition in Australia was qualified by aspirations for “self-reliance” which constrained 
the choice of a prime contractor to local business organisations while sole-sourcing in Sweden had the advantage in 
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this particular case of focusing on an established world leader in the field of supply.  The arm’s length nature of 
contracting combined with procurement agency reliance on in-built contractual financial incentives and penalties 
appears to have undermined the potential to reshape or rescue the failing innovation process at Telstra-Marconi in 
Australia. In both countries, aspirations for defence industry autonomy  -  supporting armed neutrality in Sweden 
and “self-reliance” in Australia  -  encouraged government commitments to “make” rather than “buy” advanced 
radar systems.  But pre-existing differences in the breadth and depth of the two countries’ defence industry bases 
made a crucial difference to the consequences.  Here, history counts, and in all the dimensions we have considered, 
it is dangerous to generalise from one time and place to another  -  which also helps explain the diversity of results 
in the evidence on procurement-innovation outcomes.   

But there is more. 

What has become clear is that the nature of the complexity involved in each case is different, and relates to 
characteristics of the innovation system as much as to technology and product specification. In an essential 
dimension JORN may have been a more complex procurement than ERIEYE  -  and, indeed, it could even be 
argued that ERIEYE is a borderline case between what we have called “simple” and “complex”.  What we mean by 
this is that, in the area of radar innovation, Australia had less experience than Sweden in converting scientific 
research into feasible technical and engineering plans, and in taking such plans on to the point of an operational 
system. Both countries embarked on a path where alternative solutions presented themselves at key points along the 
way and where the best way forward could not be known with certainty before the event  -  and, possibly, even after 
it.  But Sweden  -  Ericssons in particular  -  had been there before and had experience in making choices in such an 
environment.  It could draw on existing solutions to an earlier class of related problems and this meant that it had 
ways and means (even if only heuristically) of handling the choices before it.  In one sense, the innovation in 
ERIEYE was adaptation  -  but that understates how much new thinking had to be put into bringing the project to 
successful technical consummation. For Australia, the job of handling the uncertainties it faced was something it 
had to learn without the benefit of prior experience.  This made the whole enterprise more complex in a 
fundamental sense of the word  -  for the actors involved  -  in Australia than Sweden and helps explain why the 
innovation took longer to deliver and incurred higher costs.   
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Abstract (done) 

Universities and other kinds of research organizations are potentially important sources of inputs for defence 
management research and related innovation. However, the different research organizations focus on diverse 
aspects of defence management with key topics ranging from politics, security issues, military strategies, military 
analytics, industry lobbyism to administration and management. Opposed to defence politics, procurement or 
defence acquisition is only one, very specialized functional area of interest for many research institutions. Thus, this 
working paper analyzes the shattered landscape, the role, and focus of defence research institutions by applying a 
deductive review methodology. The mapping of research capacities and topics roughly followed three consecutive 
steps. Firstly, an analytical framework was developed in order to help understand key topics and in order to help 
aggregate and generalize later findings on defence management and defence acquisition. For this purpose a brief 
overview on public management and governance theory is provided. Second, research organizations were identified 
and classified according to their perspective on defence management and defence acquisition. Third, the specific 
topics of the identified research organizations were analyzed with respect to defence acquisition. For this purpose a 
defence research database was created and used and content analysis methods were applied. The findings were 
expected to create a first overview on the research landscape with propositions for further research or deeper 
collaboration between the research institutions. Additionally the research landscape allows for quickly identifying 
experts and focus groups for further research. 
 
Keywords: defence acquisition, research centres, research mapping 
 

Setting the frame: An introduction to European defence 

The financial crisis has put a strain on defence budgets worldwide and in particular across the EU28 member states. 
As public debts are likely to remain high, further cost cutting measures are to be introduced in many EU member 
states to cope with the on-going financial pressure (Mölling et al., 2014). Cost-cutting measures seem to be 
appropriate in peacetime, as the military must be cost efficient, but modern forces should be prepared for an 
unexpected crisis and mobilisation, where costs performance and effectiveness is all that matters (Juntunen et al., 
2012). The need to efficiently and effectively allocate resources implies that economic considerations about defence 
management gain importance. 
 
As a matter of fact, there remain significant gaps in coverage of the literature in defence economics (Hartley, 2011). 
Given the paucity of academic research into the general area of defence management, there is obviously a 
considerable potential for focused research and application of ideas and concepts (Taylor and Tatham, 2008). One 
focus could be on defence acquisition, as costs for acquiring new equipment or maintaining elder systems have 
risen by up to 7.5% to 10% per annum in real terms resulting in a doubling in unit costs between successive 
generations of equipment every decade (Hartley, 2011). Even worse, a study in the United Kingdom revealed, that 
the 25 largest defence equipment projects not only exceeded their forecast costs, but also entered service over three 
years later in the average, even then struggling to deliver the agreed full capabilities (Taylor, 2003). Overall, it 
seems that the field of defence acquisition still poses economic potential, while on the other hand there seem to be 
many open questions and improvements. 
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The theoretical analysis of defence acquisition becomes very difficult as it is not a purely economic issue but rather 
a mixture of economic, political, strategic, psychological, cultural and even moral aspects (Dunne and Nikolaidou, 
2012). One aspect in this discussion is initial purchase costs of a military system, which is only a fraction of the 
total cost of operating or maintaining it throughout its life. The figures can be particularly startling for defence 
equipment because, typically, it will have a long service life – 25 years is not uncommon (MoD, 2001). So 
politically influenced acquisition decisions might have severe cost impacts in the future. Another aspect is the 
discussion about approaches which might improve defence acquisition efficiency, e.g. multinational programmes 
and their prospect to generate economies of scale by pooling national demands and requirements. National 
acquisition officials fear the risk of high co-ordination costs and that programme management complexity and 
problems increase in a non-linear fashion as the number of partner countries increase .(James, 2012).  
 
The mentioned aspects show, that also a managerial perspective on defence is necessary. In fact, the discussion 
about defence management is anything but new. Speaking for German literature “Militärökonomie” developed 
early in the 19th century (e.g. Hübler, 1823). Today, there are numerous scientific journals and media researching 
defence, e.g. the journal “Defence and Peace Economics”. Also numerous different research institutes or 
competence centres exist, which explicitly research defence. Examples are the “European Union Institute for 
Security Studies” located in Belgium or the “Centre for Defence Studies” located in the United Kingdom. 
Relatively contemporary developments resulted in a more focused research also on defence acquisition issues, in 
terms of specialised journals, such as the International Journal of Defense Acquisition Management (IJDAM, first 
issue in 2008) and focused research centers, such as the “Centre for Defence Acquisition” located in the United 
Kingdom.  
 
Alongside the above mentioned developments, it seems that numerous different research institutions focus on rather 
diverse aspects of defence management with key topics ranging from politics, security issues, military strategies, 
military analytics, industry lobbyism and defence acquisition. Therefore, this paper follows the guiding research 
questions:  
 

1) What is the institutional status quo of defence management research? 
2) Which defence acquisition topics are addressed? 

 
The remainder of the paper follows the sequence proposed by Denyer & Tranfield (2009). The section on the 
analytical framework provides a brief overview on how the framework was developed and gives an overview of the 
final framework, which is later on employed for aggregation and explanation. The methodology section provides 
precise details of how the review was conducted, including the search and data extraction strategy, the selection 
criteria and the criteria for analysis and synthesis. The findings and discussion section contains a summary of all 
data extracted from the web-search and describes the nature of the extracted data in the sample. The section on the 
findings and discussion also specifies which topics are covered through the examined research organizations and 
which topics could be explored further. The section on the limitations of this study elaborates on restrictions and 
provides recommendations for further research needs and improvements. The conclusion section provides a 
summary of the review (Denyer & Tranfield, 2009). 

Analytical framework 

This research investigates the research capacities and topics in the field of defence management and defence 
acquisition. In order to capture the variety of topics or expose little or unhandled issues in defence management and 
defence acquisition in contemporary research organizations, the subsequent framework was developed. In order to 
adhere to the design criteria suggested by Holsti (1969) the framework is configured in such a way, that all major 
subject areas can be detected. It is derived from a theory-led point of view with brief insights into corresponding 
literature. The topics are distinguished from each other, so that an overlap of categories can be avoided. It is also 
required, that the categories can be evaluated independently of each other (Glock & Hochrein, 2011). The analytical 
framework is used at a later point in time to aggregate and explain collected data on research organizations. 

Brief glance at theoretical foundation in public management and governance theory 

The starting point for the systematic analysis of ‘defence management’ and ‘defence acquisition’ is a brief glance at 
the theoretical framework proposed by Lynn, Heinrich & Hill (2000) on the governance and management in public 
sector entities. By taking into account the question on how public sector regimes, agencies, programs and activities 
can be organized and managed to achieve public purposes they developed a unifying framework. In this unifying 
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framework public management is embedded into the context of governance theory. Whereas public management 
summarizes discretionary actions, activities and decisions of actors in managerial roles subject to formal authority, 
governance theory describes the formal and informal structures that predispose these actions, activities and 
decisions (Lynn, Heinrich, & Hill, 2000). Both interacting elements, public management and governance, affect 
outcome and performance of a public sector entity (Lynn et al., 2000; Pilbeam, Alvarez, & Wilson, 2012). Lynn, 
Heinrich & Hill (2000) summarized their findings in broad categories in a reduced-form model of governance and 
public management. According to that framework a certain, targeted output (results and performance) is a function 
of the other categories, namely “Environmental factors (Contextual factors)”, “Client characteristics (Stakeholder 
characteristics) ”, “Treatments (Processes, interventions and decisions)”, “Structures (Formal and informal 
structures)” and “Managerial roles and monitoring & controlling actions” (Lynn et al., 2000). For each of the 
general categories they provided a list of sub-categories and characteristics. These sub-categories are not further 
elaborated on at this point in time and will be discussed during the application of the framework to the fields of 
defence management and defence acquisition. The framework proposed by Lynn, Heinrich & Hill (2000) is 
summarized in the figure below. 

�

Figure 1: Public Management and Governance Framework (Lynn et al., 2000; Pilbeam et al., 2012)  

Seen from a general perspective, the identified broad categories in the reduced-form model are included a priori in 
any particular logic, model, or theory of governance or public management (Lynn et al., 2000). The value of this 
kind of model lies in its strength to provide a broader context for empirical analyses when drawing conclusions 
from collected (and most often incomplete) data and information.  

In the context of this working paper, the framework has been selected, as it provides a ‘toolbox’ for research in the 
field for public management and governance (Lynn et al., 2000). Its findings can be easily transferred to the 
defence sector and its management challenges. Another reason for selecting this framework is its compelling 
structure in which researchers can locate particular theories and managerial themes and describe their dependencies. 
As a starting point it helps to conceptualize the research and additional categories might by introduced gradually 
into the initial model at a later point in the research process (Denyer & Tranfield, 2009; Lynn et al., 2000).  

Explaining defence management and defence acquisition 

Building on the generic framework provided by Lynn, Heinrich & Hill (2000) the topics ‘defence management’ and 
in particular ‘defence acquisition’ were examined. The objective of this examination is to provide general insights 
into both themes from a managerial perspective. In a subsequent step research organizations and corresponding 
areas of research are explored. 

The term "defence management" is not uniformly discussed and defined in the literature (Barber, 2013; Bucur-
Marcu, Fluri, & Tagarev, 2009). From an institutional point of view, the management of defence is situated 
between defence policy formulation (politics) and actual command and control of the operational military forces 
(Tagarev, 2009). Hence, responsibility for defence management in the wider sense lies with the civilian and 
military managers in the department of defence (Bucur-Marcu, 2009). Typically the department of defence runs 
several different defence agencies. Defence agencies usually perform business like operations and processes in 
order to supply or service activities that are common to more than one military branch or department. So in the 
narrow sense, defence management is performed in the various defence agencies. While most of the defence 
agencies operate on a national basis, there are also defence agencies on an international level. The European 
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Defence Agency (EDA) is just one example for a management entity that is tasked to manage common defence 
acquisition activities on a multinational scale. The underlying idea of modern defence management is however, that 
it is able to achieve desired goals and objectives in an efficient and effective manner (Ratchev, 2009).  

A more detailed view on defence management reveals, that the overarching objective of managers in defence 
management is to effectively and efficiently implement national and international security and defence policy goals 
(Bucur-Marcu et al., 2009). These policy goals and objectives are often generically described and contain goals 
such as the contribution of armed forces to national security in peace times, to the peace and security in the world 
including securing allies and friends or the participation in the defence of the country (Tagarev, 2009). In order to 
make the defence objectives more tangible and measurable a certain level of ambition is set or introduced� (van 
Eekelen, 2009). The description of the level of ambition provides a specific formulation of the expectations of the 
government regarding the different roles the armed forces should fulfill. These descriptions contain for example, an 
overview on operations they should be able to carry out on their own (together with other militaries or with other 
security sector organizations), the quality of personnel and the technological level of the armed forces (Tagarev, 
2009). Thus, managers in defence management are tasked with the implementation of these objectives at the set of 
level of ambition. Therefore they configure, obtain and maintain required civilian and military capabilities, 
structures and processes.  

In pursuing and implementing security and defence policy objectives, actors in defence management are influenced 
and driven by exogenous and endogenous contextual factors (Georgiev, 2010). Following Lynn, Heinrich & Hill’s 
(2000) proposal in a general public management context, the exogenous contextual factors contain influences from 
international binding agreements and policies, from national political structures and monitoring authorities, from 
the performance of the economy and corresponding funding constraints or dependencies, from market structure and 
degree of competition, from readily available technology and from technological dynamism (Lynn et al., 2000; 
Tagarev, 2009). In a defence management environment additional external factors such uncertainties, hazards and 
risks (Pilbeam et al., 2012) arising from short- and long-term threat scenarios apply. Gansler and Lucyshyn (2005) 
summarize these threat scenarios into challenges originating from asymmetric warfare, terrorist attacks, acts of 
piracy or threats from technologically advanced countries with instable governments (Gansler & Lucyshyn, 2005). 
The endogenous contextual factors include the organization's own resources situation, internal relationships and the 
organizations’ own (corporate) culture (Ratchev, 2009). Contextual factors are driven and led by various 
stakeholder groups, including government officials, political parties, non-governmental and industrial lobby groups 
and private company representatives and their corresponding history of relationships (Bucur-Marcu et al., 2009). 

Based on the above mentioned objectives and the contextual factors, structure and processes are shaped and 
exercised through managerial actions and decisions in defence management (Lynn et al., 2000). In terms of 
structure governance literature typically distinguishes formal and informal structure. While formal elements of 
structure comprise e.g. organizational structure, written standards and contracts, informal elements of structure 
contain e.g. norms, values, social behavior and information sharing practices (Pilbeam, Alvarez, & Wilson, 2012). 
As an example, due to budgetary constraints (exogenous contextual factor), a series of nations started a politically 
induced (exogenous contextual factor) force transformation process (managerial action) and changed the 
organizational structure (formal structure) in terms of changing form a conscript based military force to a 
professional armed force (output) (Snider, 2008). 

Considering the process perspective Ratchev (2009) considers "defence management" as a decision-making 
procedure in which actors in defence management shape the implementation of defence policies together with 
stakeholders from the political practice and from the operational military sector. Hence, defence management can 
be seen as the decision-making procedure that answers questions concerning (1) planning and programming, (2) 
organization and staffing, (3) directing and leading, and (4) monitoring and controlling for each functional topic in 
the defence management sector (Ratchev, 2009). The wide range of functional topics includes, among other things, 
the strategic planning of the capability profile of the armed forces, the structure and composition of the civilian and 
military personnel body, the financial budgeting and spending, acquisition of technical equipment and services, 
training, infrastructure, logistics and maintenance, response to crises or cooperation in a multinational context 
(Barber, 2013; Bucur-Marcu et al., 2009).  



� 5�

Considering the actors of defence management their role is to direct and execute measures to achieve the 
predetermined goals. Similar to decision-making situations in the private or other public sectors, management tools 
and methods are used to prepare and conduct decisions. These instruments include, for example, project and risk 
management, data analysis, modeling and simulation, the derivation of action alternatives and scenarios and 
performance measurement and improvement techniques (Ratchev, 2009). In addition success of projects and large 
programmes depends on leadership capacities, which include good leadership practices such as innovation and goal 
setting, employee motivation, recognition and support, problem solving, and delegation of authority or work tasks. 
It also includes the creation and implementation of performance standards, incentives, and sanctions (Lynn et al., 
2000). 

In summary, the characteristics of defence management can be pictured as outlined in the figure below. In 
comparison to the framework provided by Lynn, Heinrich & Hill (2000) the category “functional themes and 
processes” has been added in an extra category. They are shaped by defence management actors through decisions, 
structure and overall, generic management processes. 

�

 

Figure 2: Defence Management and Governance Framework 

As already indicated above, the issue of ‘defence acquisition’ can be understood as a functional theme in the field 
of defence management. When examining literature the terms ‘defence acquisition’ and ‘defence procurement’ are 
often used synonymously. Schmoll (1996) and Brown (2010), suggest, that the term ‘defence acquisition’ refers to 
the entire process of acquiring (and disposing) weapon systems, IT systems and supporting services. Acquiring 
weaponry and IT typically includes requirements engineering and involves activities such as design and research 
and development. The entire acquisition cycle is usually subject to strict regulatory oversight. The term 
‘procurement’ however focuses only the pure act of buying or contracting goods and services. In contrast to 
‘defence acquisition’, ‘defence procurement’ also encompasses buying goods and services such as passenger 
vehicles, office supplies and waste removal. Hence, ‘defence procurement’ is seen as only one of the many 
functions performed as part of the entire defence acquisition cyle. In the context of this working paper we adopt the 
definition of defence acquisition. It summarizes all activities and decisions that are required for the design, the 
procurement and the disposal of any kind of military and non-military equipment and service that contribute to the 
preservation and enhancement of the capabilities of the armed forces (Brown, 2010; Georgiev, 2010; Schmoll, 
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1996; Wright, 2010). The overarching aim of acquiring military goods and services is the provision of high quality 
military and operational capabilities in a timely manner against set objectives (level of ambition) and against the 
needs of the end user according to economic principles (Lawrence, 2009).  

Similar to the defence management activities described above, the acquisition procedure encompasses a decisions-
making process composed out of various elements. As well as defence management it is influenced by the same 
external and internal contextual factors (Georgiev, 2010). Starting with the priorities set in the security and defence 
policy (Dickow, Linnenkamp, & Mölling, 2012; Eliassen & Sitter, 2002; Hartley, 2003; Ojanen, 2006) and taking 
other factors into consideration such as financial and budgetary constraints (Ballester, 2013; Marrone, 2012), 
strategic planning and programming examines what capabilities should be acquired at what time and with what 
(financial) resources. The aim of this strategic planning is the prioritization of acquisition programs (Georgiev, 
2010). In order to meet prioritized requirements as good as possible, the current structure of the armed forces and 
the current capability profile is assessed together with an overview on available capabilities on the market 
(Lawrence, 2009). As a result, solutions from different vendors are carefully compared and selected according to 
predefined criteria including economic decision criteria. After the selection of a provider and the conclusion of the 
contract the other phases of the acquisition process in terms of design, engineering, test and evaluation, production, 
inspection, and operation as well as ongoing support for the system in use begin. The process usually ends with the 
disposal of the military system or with the termination of a service contract (Brown, 2010; Rendon, 2008; Schmoll, 
1996). The defence acquisition management process itself is usually highly formalized and described in detail by 
various defence acquisition doctrines and directives from official defence administration authorities (e.g. US DoD 
5000.01, German CPM 2010, nov.).  

Due to their technical requirements, due to their enormous consumption of public resources, due to their large 
number of suppliers coordinated within a program and due to the influence of various interest groups defence 
acquisition programs are to be considered as very complex (Dillard, 2005). Regularly, time schedules are stretched 
and budget overruns occur. Therefore, a strict and transparent program and project management is required in 
defence acquisition management. Instruments such as project management, risk management, monitoring, 
controlling and performance management are key to the success of acquisition programs (Brown, 2010; Darnis et 
al., 2007; Dillard, 2005; Kadish et al., 2005). Against the background of increasingly scarce resources for defence 
acquisition programs different optimization initiatives are discussed in the literature. This includes for example, a 
consistent performance review of the programs along their entire life cycle. However, detailed performance 
measurements due to lack of standards and an integrated and consistent coverage of the costs seem difficult to 
implement (Dillard, 2005; Kadish et al., 2005; Rendon, 2008). Moreover, it is discussed to assess markets for 
already existing solutions. The discussion encompasses the evaluation of existing commercial and civilian solutions 
(commercials off the shelf), existing solutions from other authorities (government off-the-shelf) or existing military 
components, products and services (military off the shelf) (Tagarev, 2009; Lawrence, 2009). In addition, discussed 
particular in Europe, a stronger and improved cooperation between the participating partners of current and future 
armament projects is required. Three different forms of cooperation are currently examined. These include a joint 
and coordinated procurement of required capabilities, the pooling of required maintenance or training capacities for 
similar systems and platforms, as well as a coordinated specialization of individual nations to pre-defined core 
skills, which are then further developed by a nation and provided for the partners (Darnis et al., 2007; Marrone & 
Nones, 2013; Mölling, 2008, 2012; Reynolds, 2013; Valasek, 2011).  

In summary, the characteristics of defence acquisition management can be similarily visualized as outlined in the 
explanations on defence management. In comparison to the framework provided in the defence management 
section the category “functional themes and processes” has been modified to “functional processes and 
improvements” as this reflects the defence acquisition perspective in a better way. 
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Figure 3: Functional view on Defence Acquisition Management 

Applied Methodology  

With the above mentioned considerations on ‘defence management’ and ‘defence acquisition’ in mind, the 
methodology for this working paper has been selected and developed. The methodology applied in this working 
paper is following the approach suggested by Pilbeam, Alvarez & Wilson (2012), Cobo et al. (2011), Denyer 
&Tranfield (2009) and Armitage & Keeble-Allen (2008). Hence, a series of five phases was conducted: (1) 
Searching, (2) Screening, (3) Extraction, (4) Synthesis and (5) Reporting.  

In the first phase, a set of German and English keywords, clustered in three groups was created. The three groups 
contained terms and synonyms for (A) research organization, (B) defence and (C) acquisition/procurement. These 
keywords were later used to build search strings, which were applied to a web-based search within the search 
engine “google”. The search strings were build by connecting single keywords at least from two groups through 
Boolean AND/OR connectors. In order to retrieve results for research organizations with a focus on defence 
management in general groups (A) and (B) were combined. In order to specify the search for research organizations 
with a special focus on defence acquisition the groups (A), (B) and (C) were combined. The search was conducted 
in English language, as most research organizations provide their web-based content in English. Research 
organizations not providing English language content were excluded in the review. Appendix A lists the keywords 
that were used in the web-based search.  

In the second phase, screening for relevant results was conducted. Due to the overwhelming number of search 
results, the screening was limited to the first five result pages. The search results were assessed by titles and 
available short descriptions provided by google. Relevant entries were transferred to an MS Excel Datasheet, by 
considering the title of the research organization, the link to the research organization and the date of access to the 
web-page. However, defence procurement agencies and private consultancy companies were excluded in the 
review, as the research focus was on entities providing research in applied sciences. The final sample, which can be 
considered as a preliminary dataset at this point in time, contained 56 defence research organizations. Appendix B 
lists the organizations in the sample. 

In the third phase, content relevant data was collected. The relevant data contained the (self-) description of each 
research organization in the sample. The data was directly retrieved from the web-pages of the corresponding 
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research organization, predominately from the navigation section “about us”, “who we are” or “our profile”. This 
data was extracted and added to the above mentioned MS Excel Database. The extracted descriptions were assessed 
in two steps. The first step contained a fully automatic search for relevant keywords concerning organizational 
setup and the two research themes defence management and acquisition in the extracted descriptions. The aim was 
to filter only for those research organizations that have a dedicated focus on defence management or acquisition 
topics in general. The second step contained a manual re-assessment in order to assure quality of semantic 
meanings. This resulted in the reduction of the sample from 56 entries in total to 41 entries dealing with defence 
management and 17 entries dealing with defence acquisition. In a subsequent step, detailed data on defence 
management research topics were gathered from publication lists or from webpage sections on closed or running 
research projects of the corresponding research organization. The identification of those topics was conducted by 
applying a (co-) word analysis proposed by Callon et al. (1983). It uses the most important words and conceptual 
keywords to study the structure and dynamics of a research field. The aim is a mapping of the structure of research 
on defence science, the development of research fields or subfields (Besselaar & Heimeriks, 2006). The different 
topics were collected in a summative approach (Hsieh & Shannon, 2005). The value of this approach lies in the 
advantage, that merely all relevant topics can be gathered. The disadvantage is the rising number of topics and 
growing complexity for evaluation as some topics are named differently but cover the same thematic core. An in-
depth analysis of publications, such as briefs, alerts, reports, challiot papers and journal publications has not been 
conducted to this point in time and is indicated as a limitation in the corresponding section in this working paper. 

In the fourth phase, an aggregative and explanatory synthesis was conducted (Denyer & Tranfield, 2009; Rousseau 
& Manning, 2008). While research topics where collected in a summative approach, and complexity was rising, 
they were structured and examined with the help of the analytical framework introduced at the beginning of this 
working paper. The value of this approach lies in the possibility to cluster and aggregate collected research topics 
according to predefined and generalized categories and to uncover blind spots in defence management and defence 
acquisition. In this working paper, the synthesis focused on research institutions with a focus on European security 
and defence management matters only. This selection was made due to shared circumstances in the European 
union. The authors are well aware, that through this selection the possibility of showing differences in research 
topics between different geographical locations was eliminated. Hence, the final sample contained 41 research 
organizations with a focus on defence management and procurement topics. Out of the 41 research organizations 29 
organizations were identified with a clear focus on European security and defence matters. The other 12 
organizations had a purely national focus or could not be classified accordingly. Out of the 29 organization with a 
focus on European security and defence matters, 13 research organizations were identified with a focus on defence 
acquisition.  

In the fifth and final phase, the results were translated into this working paper. The aim is to report the intermediate 
results and to reveal and test methodology and results with a broader audience. 

Descriptive analysis of the sample 

In this section, the retrieved data is presented to generate first insights on the defence research organizations under 
investigation. By examining the sample distribution, the authors focused on five specific descriptive parameters: (1) 
Country of Origin, (2) Funding, (3) Type of organization, and (4) Thematic focus.  
 
In terms of country of origin the sample data shows, that the 29 research organizations with a focus on European 
Security and Defence are located in 12 different countries. The top 5 countries represented in the sample are 
Germany (8 organizations / 28% of sample data), United Kingdom (5 organizations / 17% of sample data), United 
States of America (4 organizations / 14% of sample data), France (3 organizations / 10% of sample data) and 
Sweden (2 organizations / 7% of sample data). In total, these countries represent more than 75% of the selected 
population. A reason for the high share of Germany and UK based research organizations in the sample was the use 
of German and English keywords. During the data collection process it became apparent, that the majority of web-
pages were provided in several languages. For some research organizations located in Spain or in France that did 
not apply. This led to an exclusion of those research organizations from the sample. When comparing these results 
to the European countries with the highest defence budgets, namely UK, France, Germany, Italy and Spain (Ben-
ari, Sanders, & Lombardo, 2011) one can state, that research institutions from most important countries are 
included. Moreover it is not surprising, that research organizations in the United Kingdom and in the United States 
of America are examining European Security and Defence topics as well. This is most probably due to close 
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relations and cooperation within NATO and a natural interest of UK and the US in European developments, 
especially in terms of a higher demand for operational responsibility in robust missions and operations. 

 
Figure�4:�Distribution�of�research�organizations�across�country�of�origin�

In terms of funding and type of organization, one can observe that 14 research organizations were predominantly 
funded by public authorities, 8 were funded through private initiatives and 7 are funded through a hybrid approach, 
combining public and private financial resources. Most of the publicly funded research organizations are 
Universities or Institutes, which are sometimes founded by a combined university effort. It can also be observed, 
that security and defence research is not only a matter of public entities. More than 50% are funded by private 
initiatives or in a combined, hybrid approach. Most of these research organizations name themselves Think-tanks or 
Centers and are organized as foundations or associations with different lobby groups acting in the background. It 
has to be acknowledged, that a plethora of different names for organizations were used in the self-provided 
descriptions of the corresponding research entities. It has not always been clear how to classify certain research 
entities, as they sometimes used a combination of different terms for describing the type of organization. 
 

 Funding  

Type of research organization Public Private Hybrid SUM 

Institute 4 1 3 8 

University 7 0 1 8 

Think-tank 1 3 3 7 

Association 1 1 0 2 

Foundation 1 1 0 2 

Center 0 2 0 2 

SUM 14 8 7 29 

Table 1: Distribution of research organizations according to their funding 

In terms of examining the thematic focus of the research organizations the selected sample contained only those 
research entities with a clear focus on defence management. Of those 29 entries containing a defence management 
specific focus, only 13 focused on its sub-theme defence procurement. When examining the research entities with a 
specific focus on defence procurement according to their funding and organizational type, one can recognize that 
there seems to be a split in the research landscape. On the one hand, there seems to be a clear interest of public 
authorities to further investigate defence procurement challenges. On the other hand there seems to be almost equal 
importance on the privately organized side. Interestingly there is little to no combined effort on defence 
procurement research. 
 

 Funding  

Type of research organization Public Private Hybrid SUM 

University 5 0 0 5 
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 Funding  

Type of research organization Public Private Hybrid SUM 

Think-tank 1 2 0 3 

Institute 2 1 0 3 

Center 0 1 0 1 

Foundation 0 1 0 1 

SUM 8 5 0 13 

Table 2: Distribution of research organizations according to their funding with a specific focus on defence procurement research 
entities 

When considering the entire sample (n=29) one has to clearly state, that subsequent conclusions have to be treated 
as indicative statements at this point in time. The size of the sample is a clear limitation and needs to be expanded at 
later point in time. Also there is a notable bias towards German, UK and US based research organizations. A 
detailed overview on research organizations and descriptive data can be found in Appendix B. 
 

Findings and Discussion according to the research questions and to the framework 

The subsequent section is divided into two parts. The first part describes the results and findings from the 
summative collection of key research areas. The value of this analysis lies in the mapping of the themes covered in 
the examined research organizations. The second part deals with a generalization and aggregation of the findings by 
employing the analytical framework described above. The value of this approach lies in the condensed perspective 
which should help to quickly identify thematic areas covered or areas in which more research can be conducted in 
the future. 
 
The summative approach led to the collection of 29 different themes within the research field defence management. 
The themes were identified through an iterative approach applying manual and fully automatic checks (formula 
based on text search was developed and utilized). This approach included the manual and summative collection of 
keywords extracted from the (self-)descriptions from the first 5 research organizations collected in the MS Excel 
database. In a second iteration a fully automatic check for these initial keywords was applied to the remaining 
research organizations in the database. In a final step a manual quality check was applied in order to correct 
semantic errors. This three step iteration cycle was repeated, as through reading and analysis additional themes 
were identified and extracted to the list. The value of this approach lies in its ability to detect keywords in text 
which has not been subject to coding yet. This is especially helpful when conducting a summative approach in 
which keywords can be added to the analysis and hence require recoding of already read passages. Apart from 
utilizing the (self-)descriptions, also a brief assessment of research themes, research projects in progress and closed 
projects was conducted. For this assessment, project lists and the web-page section ‘research’, ‘research themes’ or 
‘our focus’ were checked for relevant key topics. As will be mentioned in the section on limitations, a in-depth 
assessment of alerts, briefs, challiot papers and other publications has not been performed to this point in time. 
 
By sorting the results in the sample by number of topics covered, one can observe, that only a few research 
organizations cover a broad spectrum of defence management research themes. The top six research organizations 
with respect to number of covered topics are the Stockholm International Peace Research Institute (SIPRI) with 17 
out of 29 topics covered, the Center for Security Studies located in Switzerland (CSS) with 15 out of 29, the 
International Institute for Strategic Studies (IISS) located in UK with 14 out of 29, the RAND International Security 
and Defence Policy Center (ISDP) located in the US with covering 12 out of 29, the Royal United Services Institute 
(RUSI) based in UK with 9 out of 29 and finally the German Institute for International and Security (SWP) located 
in Germany with 9 out of 29 topics covered. It is not necessarily said, that research organizations that are covering 
only a small array of topics are less important to the defence science community. Anyhow, in the current absence of 
an impact factor on defence research organizations at this point in time it is assumed, that those organizations are 
specialized research branches. 
 
The 29 different topics contained in the sample, covered a broad spectrum of defence management themes. Topics 
range from Security and Defence Policy challenges to Defence Spending, Cyber defence, Terrorism, Piracy, etc. By 
sorting the collected topics according to number of research organizations covering the theme, it becomes apparent, 
that the majority of the examined research entities is focusing on similar key topics. By far the most treated topic is 
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the subject of Security and Defence Policy challenges. 22 out of 29 research organizations are covering this 
research field. As already hinted in the above mentioned analytical framework, this is one key contextual factor to 
an effective and efficient defence management system. Not surprising is the fact, that defence procurement seems to 
be a topic which is also covered widely by applied science research. 13 out of 29 research organizations are 
covering this research field. This topic, especially in austere times is closely connected to the discussion of Security 
and Defence Policy challenges. The exact focus of the underlying research has to be examined in the analytical part 
on defence procurement themes. Other topics widely covered are elaborations on weaponry and technology, mostly 
covered from either a capabilities perspective and/or a technical lense, defence economics which mostly embrace 
the study of wars and conflicts both conventional and non-conventional conflict, examples include the economic 
study of civil wars, revolutions and terrorism which is according to Hartely a relatively new science field (Hartley, 
2007), conflict management and peace operations, cooperation, and many more. Equally interesting are the topics 
which have received little coverage. These included Arms trade, Security Sector Reform, Piracy and many more. 

 
 

Figure 5: Number of topics covered by research organization 
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Figure 6: Research topics sorted by number of research organizations covering the theme 

A detailed list on defence research organizations and corresponding themes on defence management can be found 
in Appendix C. 
 
For defence acquisition 13 different themes were collected. The collection process followed the exact same 
procedure described in the section on defence management findings. 
 
 By sorting the results in the sample by number of topics covered, one can observe, that 4 research organizations 
cover almost the entire spectrum of identified defence acquisition research themes. The top 4 research organizations 
with respect to number of covered topics are the RAND International Security and Defence Policy Center (ISDP) 
located in the US with covering 13 out of 13 topics, the Center for Civil-Military Relations at the Naval 
Postgraduate School located in the US, with its IDARM branch which focuses on activities that are designed to 
strengthen defence acquisition processes and decision making and on helping nations to understand and adopt 
business practices, the Center for Defence Acquisition (CfDA) located in the UK and focusing on research and 
education across the range of specialist subjects in acquisition and the Center for Strategic and International Studies 
(CSIS) located in the US focusing on understanding challenges for the global defence industrial base and those 
related to defence reform from an acquisition point of view. What is interesting, is that among the top 4 research 
organizations examined in the sample, only one is located in Europe. There seems to be a center of gravity of 
research on defence defence acquisition in the US. This seems logical as the US is the number one country for 
consuming defence related products and services. Even though these institutes examine European defence defence 
acquisition challenges, they often bring in a transatlantic perspective. This is interesting, as it opens up room for 
comparison and corresponding potential improvements. 
 
The13 different topics contained in the sample, covered a variety of defence acquisition themes. Topics range from 
Security and Defence Policy challenges with a special attention to procurement implications, to armarments 
acquisition cooperation, defence spending, required defence and mission critical capabilities, to the setup of defence 
markets, the degree of competition and regulations, to steering huge defence equipement programmes. Less studied 
fields can be observed with procurement strategy, procurement organization, procurement processes and 
surprisingly with private sector participation. An explanation for this observation could be, that public private 
partnerships have been discussed already in detail and hence is not a ‘hot topic’ as such. 
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Figure�7:�Number�of�topics�covered�by�research�organization�considering�defence�acquisition�topics�

 
 

Figure 8: Research topics sorted by number of research organizations covering the theme defence acquisition 

A detailed list on defence research organizations and corresponding themes on defence acquisition is listed in 
Appendix D. 
 
By applying the proposed analytical framework for defence acquisition to the results mentioned above, the authors 
intend to depict thematic priorities in current defence acquisition research and to reveal less covered topics. The 
result is a condensed map which can be used as a starting point for further research. In order to generalize the 
findings, the topics identified through the search process were mapped to the general framework. The mapping 
process was done in several steps. Firstly, the themes in defence acquisition management were matched with the 
broader categories of the proposed framework. For example, the topic ‘defence capabilities’ was matched to the 
framework category “output” or the topic ‘Defence & Security Policy’ was mapped to the framework category 
‘exogenous contextual factors’. Secondly, as already mentioned above, ‘defence management’ and ‘defence 
acquisition management’ share the same contextual factors, shared themes from ‘defence management’ were also 
included in the defence acquisition management map. The first two steps lead to a preliminary map that answered 
the question if parts of the framework are covered through the work of the research organizations in the sample or if 
there are areas not covered. This mapping followed a binary approach. The results are pictured in the figure below. 
A detailed list on the mapping can be accessed in Appendix F. 
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Figure�9:�Mapping�findings�from�search�on�research�organizations�to�generalized�framework�(preliminary�results)�

When examining the map provided above, one can observe, that a series of topics seems to be covered by the 
research organizations. Covered topics seem to lie in the description of exogenous contextual factors, in formalized 
structures, in overall processes and in functional processes and in the description on how to effectively and 
efficiently procure defence equipment against a set of levels of ambitions. Topics, which were not identified in the 
conducted research contain a more detailed description of endogenous contextual factors, a description of the 
influence of different stakeholder groups, informal structures and managerial roles and actions.  

In a third and final step, the number of research organizations was added to the chart. A representation of this 
examination can be seen in the figure below. This step was meant to indicate focus areas of research. It has to be 
mentioned, that indicated numbers of research organizations contain duplicates, as defence acquisition management 
is a subtopic of defence management. In certain areas however, they share some research findings, as can be seen in 
the area of exogenous contextual factors that influence managerial activities in defence acquisition. While one can 
observe that some topics are less covered, the general findings mentioned above do not substantially change. The 
only ‘difference’ can be observed, when examining the endogenous contextual factors. While there was no 
observation in defence acquisition research for the topics ‘available technology’ and ‘threat scenarios’, both topics 
were well covered in defence management research. When focusing on number or research organizations in the 
field ‘defence acquisition’ three rather better treated areas can be identified. These areas were ‘exogenous 
contextual factors’, ‘functional processes and improvements’ and ‘output’ of acquisition management. Less covered 
areas considering this perspective were ‘stakeholder influence’, ‘managerial roles and actions’ and ‘informal 
structures’ (similar to the findings in the binary approach indicated above).  
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Figure 10: Mapping�findings�from�defence�management�and�defence�acquisition�(preliminary�results)�

All these preliminary conclusions shown above need to be treated with utmost caution at this point in time. As 
mentioned in the limitations section results need to be safeguarded and enriched with further information pieces. 

Limitations 

At this point in time the authors are well aware of the limitations of this work in progress paper. Elaborations on 
limitations can be structured into four main topics, basically following the storyline of this working paper: (1) 
Framework, (2) Methodology, (3) Sample and (4) Findings. 

In terms of framework, the reduced-model proposed by Lynn, Heinrich & Hill (2000) is used and gradually 
complemented with insights from the defence managemenet and defence procurement practice. It is based upon 
principals derived from public management and governance theory. While these insights from theory are providing 
some guidance other theories need to be assessed and evaluated to further expand and detail the framework. 
Valuable insights could be drawn from classical economic theories that are closely connected to governance theory 
discussions. Examples would be transaction cost economics (Williamson, 1999, 2002), dynamic capabilities view 
(Ambrosini & Bowman, 2009) or from strategic choice theory (Child, 1972, 1997). They could help to understand 
relations and impacts between the single elements of the framework provided. Hence, a more insightful analysis 
could be conducted on what is already under investigation or on what is a neglected area of research organizations. 

In terms of methodology, the authors selected a structured and logical approach following good practice as 
suggested by several other sources (Armitage & Keeble-allen, 2008; Denyer & Tranfield, 2009; Glock & Broens, 
2013; Pilbeam et al., 2012). As any qualitative review and content analysis, the selected method contains room for 
bias, as it allows for subjective judgments from the authors. Subjective bias can be observed in selecting the 
research organizations for the sample. Due to the overwhelming number of search results, the screening was limited 
to the first five result pages. An expanded view could help to broaden the sample. It continues with the 
interpretation of studied areas in defence management and in defence procurement. This is due to the fact, that there 
is common standard or no common description for similar fields of study. In a way each research organization and 
each research project tries to distinguish itself from one another in order to claim a unique research proposition in 
defence management and procurement science. One possible improvement would be to conduct an empirical 
investigation through a structured questionnaire with closed questions to help categorize research fields. The 
questionnaire could be send to the already identified research organizations. Hence, as a result, it would be possible 
to compare the initial classification with an external point of view. 
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In terms of content data collection, the authors were choosing a web-based analysis. It needs to be addressed, that 
even though the data collection process was made transparent, repeatability of the search cannot be guaranteed. 
This is due to the fact, that web-based content is subject to continuous changes and updates. Following the 
recommendations on evidence based research (Rousseau & Manning, 2008) the authors collected content data in a 
MS Excel Spreadsheet in order to make steps in the analysis transparent. Moreover, the geographical distribution of 
the data examined is limited on research organizations with a focus on European security and defence matters. The 
scope might be improved with widening the sample also onto other regional areas, such as American, African and 
Asian. The value would lie in the possibility to uncover differences in research agendas and topics in defence and 
procurement management. Another vital improvement would be to examine the impact of the research 
organizations on the development of defence science and on public policy authorities. 

In terms of findings, as this is a work in progress paper, an in-depth analysis of publications, such as briefs, alerts, 
reports and challiot papers typically provided on the various research organizations homepages has not been 
conducted at this point in time. It is no doubt, that this would enhance findings on research organizations and their 
field of study. Second, the analysis considered only content, which is shared by the regarded research organizations 
on their homepages. Most sources are comparable in their structure and degree of provided information, but there 
are some information gaps. Therefore, this work-in-progress research could safeguard its findings by using 
additional sources, such as journal publications of research organizations staff members. Moreover, it is also vital to 
compare findings on thematic priorities from this working paper with journal publications in respected and ranked 
journal posts. This will help to draw a more thorough judgement on research priorities. 

Conclusion 

This working paper provides two key contributions. First, to the knowledge of the authors, this working paper 
represents one of the very first overviews on applied science research on defence management and defence 
procurement. The objective was to uncover research organizations in the field of defence science and to map them 
according to the topic they cover. In summary a sample of n=29 research organizations was examined. In summary 
defence management is a very broad (sometimes) not very well structured field of research. It encompasses a wide 
variety of research topics, among them “defence procurement”. It seems that defence procurement has a strong 
rootedness in applied science research. However, preliminary findings indicate, that certain topics are handled less 
frequently, such as a more detailed description of endogenous contextual factors, a description of the influence of 
different stakeholder groups, informal structures and managerial roles and actions and the interactions among them. 
Further, empirical research as suggested in the limitations section is required to safeguard these findings. 
 
Being aware of its limitations, suggested improvements, such as the proposed empirical research are expected to 
improve the quality of the findings and conclusions. Anyhow, the preliminary results outlined above can help 
researchers and practitioners to gain a quick and condensed overview on the research landscape of defence 
management and defence procurement. It further provides details on covered topics and can thus be utilized to 
identify experts for discussions, group panels or Delphi-studies. As research and publications in ranked journals on 
defence management and defence procurement in particular are limited, this research also provides an idea on how 
to obtain research content and material despite the gap in ranked journals. A targeted assessment of alerts, briefs, 
reports and challiot papers can be conducted based on the information provided in this working paper. 
 
The second contribution examines the variety of themes researched through the provision an analytical framework, 
based on insights from public management and governance theory. The framework helped to reduce complexity 
stemming from the great variety of collected research topics and helped to generalize findings. This framework can 
be used as a starting point and can be expanded through additional research. 
�  
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Appendix A: Search strings used to identify defense research organizations 

Group A – Organization  

(AND/OR) 

Group B – Defence  

(AND/OR) 

Group C – Procurement  

(AND/OR) 

English language (German expression) 

Agency (Agentur) Conflict (Konflikt) Acquisition (Rüstung) 

Center (Zentrum) Crisis (Krise) Procurement (Beschaffung) 

Centre (Zentrum) Defence (Verteidigung) Purchasing (Einkauf) 

Foundation (Stiftung) Defense (Verteidigung) Supply (Versorgung) 

Institute (Insitut) Military (Militär) - 

Think-Tank (Think-Tank) Peace (Frieden) - 

University (Universität) Security (Sicherheit) - 

(Working) Group (Arbeitsgruppe) Strategic (Strategie/strategisch) - 

�

Appendix B: List of identified and reviewed organizations in defence management research. 

NR Name Abbreviation Link to web presence Last access 
date 

01 Arbeitsgemeinschaft für Friedens- 
und Konfliktforschung e.V. 

AFK http://www.afk-web.de/ 01/30/2014 

02 Austria Institut für Europa- und 
Sicherheitspolitik 

AIES http://www.aies.at/ 01/30/2014 

03 Australian Strategic Policy 
Institute 

ASPI https://www.aspi.org.au/about-aspi 01/30/2014 

04 Brandenburgisches Institut für 
Gesellschaft und Sicherheit 

BIGS http://www.bigs-potsdam.org/ 01/30/2014 

05 Berlin Information Center for 
Transatlantic Security 

BITS http://www.bits.de/ 01/30/2014 

06 Centre for Defence Studies CDC http://www.kcl.ac.uk/sspp/departmen
ts/warstudies/research/groups/cds/ind
ex.aspx 

01/30/2014 

07 Centre for European Reform CER http://www.cer.org.uk/topics/eu-
foreign-policy-and-defence 

01/30/2014 

08 Centro Superior de Estudios de la 
Defensa Nacional  

CESEDEN http://www.defensa.gob.es/ceseden/ 01/30/2014 

09 Centre for Defence Acquisition CfDA https://www.cranfield.ac.uk/about/pe
ople-and-resources/schools-and-
departments/cranfield-defence-and-
security/groups-insititutes-and-
centres/centre-for-defence-
acquisition.html 

01/30/2014 

10 CIPS Aerospace and Defence CIPS http://www.cips.org/en/Community/
Groups-listing/Aerospace--Defence-

01/30/2014 
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NR Name Abbreviation Link to web presence Last access 
date 

Procurement Group (ADPG) Procurement-Group-ADPG-/ 

11 Centre for International Security & 
Resilience 

CISR http://www.cranfield.ac.uk/cds/cisr/ 01/30/2014 

12 Centre for Security and Defense 
Studies 

CSDS http://www3.carleton.ca/csds/publica
tions.html 

01/30/2014 

13 Center for Strategic and 
International Studies 

CSIS http://csis.org/category/topics/defens
e-and-security 

01/30/2014 

14 Center for Security Studies 
Georgetown 

CSS http://css.georgetown.edu/research/ 01/30/2014 

15 ETH Zürich - Center for Security 
Studies 

CSS http://www.css.ethz.ch/ 01/30/2014 

16 Defense Acquisition University DAU http://www.dau.mil/default.aspx 01/30/2014 

17 Deutsche Gesellschaft für 
Auswärtige Politik 

DGAP https://dgap.org/de/think-
tank/schwerpunkte/sicherheitspolitik 

01/30/2014 

18 Düsseldorfer Institut für Aussen- 
und Sicherheitspolitik 

DIAS http://www.dias-online.org/ 01/30/2014 

19 Defence Science and Technology 
Laboratory  

DSTL http://www.dstl.gov.uk/ 01/30/2014 

20 Egmont - Royal Institute for 
International Relations 

EGMONT http://www.egmontinstitute.be/paper
s_other.html#ep 

01/30/2014 

21 Swedisch National Defence 
College 

FHS http://www.fhs.se 01/30/2014 

22 Swedisch Defence Research 
Agency 

FOI http://www.foi.se 01/30/2014 

23 A European Think Tank for Global 
Action 

FRIDE http://www.fride.org/homepage_engl
ish 

01/30/2014 

24 The Hague Center for Strategic 
Studies 

HCSS http://www.hcss.nl/ 01/30/2014 

25 Heidelberger Institut für 
Internationale Konfliktforschung 

HIIK http://www.hiik.de/ 01/30/2014 

26 Hessische Stiftung für Friedens- 
und Konfliktforschung 

HSFK http://www.hsfk.de/ 01/30/2014 

27 Istituto Affari Intenazionali IAI http://www.iai.it/index_it.asp 01/30/2014 

28 Center for Civil-Military Relations 
(Naval Postgraduate School) 

IDARM 
(CCMR) 

http://www.ccmr.org/international-
defense-acquisition-resource-
management-idarm 

01/30/2014 

29 Institute for Defence Studies and 
Analyses 

IDSA http://www.idsa.in/ 01/30/2014 

30 Institute for Strategic and 
International Studies (IEEI), 
Lissabon 

IEEI http://www.euromesco.net/index.php
?option=com_content&task=categor
y&sectionid=5&id=1390&Itemid=3

01/30/2014 
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NR Name Abbreviation Link to web presence Last access 
date 

9&lang=en 

31 Institut für Europäische Politik IEP http://www.iep-berlin.de/index.php 01/30/2014 

32 Norwegian Institute for Defense 
Studies 

IFS http://ifs.forsvaret.no/en/Pages/defau
lt.aspx 

01/30/2014 

33 Institut für Friedensforschung und 
Sicherheitspolitik an der 
Universität Hamburg 

IFSH http://www.ifsh.de/ 01/30/2014 

34 Institut für Krisenprävention  IFTUS http://www.iftus.de/index.php 01/30/2014 

35 Jane's Defence Procurement 
Intelligence Centre 

IHS http://www.ihs.com/products/janes/d
efence-business/procurement-
intelligence-centre.aspx 

01/30/2014 

36 International Institute for Strategic 
Studies 

IISS http://www.iiss.org/en/topics/defence 01/30/2014 

37 Institute for National Strategic 
Studies 

INSS http://inss.dodlive.mil/about/ 01/30/2014 

38 International Peace Institute IPI http://www.ipinst.org/ 01/30/2014 

39 Institute for the Protection and 
Security of the Citizen 

IPSC http://ipsc.jrc.ec.europa.eu/home.php 01/30/2014 

40 Institut de Relations internationales 
et strategique 

IRIS http://www.iris-france.org/ 01/30/2014 

41 Deutsch-Französisches 
Forschungsinstitut Saint-Louis 

ISL http://www.isl.eu/ 01/30/2014 

42 International Relations and 
Security Network 

ISN http://www.isn.ethz.ch/About-
Us/Who-we-are 

01/30/2014 

43 Institut für Sicherheitspolitik 
Universität Kiel 

ISPK http://www.ispk.uni-kiel.de/ 01/30/2014 

44 Europäische Union - Institut für 
Sicherheitsstudien 

ISS http://www.iss.europa.eu/de/willkom
men/ 

01/30/2014 

45 Konrad Adenauer Stiftung KAS http://www.kas.de/wf/de/71.3573/ 01/30/2014 

46 The National Institute for Defense 
Studies 

NIDS http://www.nids.go.jp/english/resear
ch/index.html 

01/30/2014 

47 Notre Europe - Insitute Jacques 
Delors 

NOTRE 
EUROPE 

http://www.notre-europe.eu/ 01/30/2014 

48 Forschungsforum Öffentliche 
Sicherheit 

Not available 
(FÖS) 

http://www.sicherheit-
forschung.de/forschungsforum/index
.html 

01/30/2014 

49 Arbeitsstelle Transnationale 
Beziehungen, Außen- und 
Sicherheitspolitik 

POLSOZ http://www.polsoz.fu-
berlin.de/polwiss/forschung/internati
onal/atasp/index.html 

01/30/2014 

50 RAND Corporation RAND http://www.rand.org/nsrd/ndri/center
s/isdp.html 

01/30/2014 
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NR Name Abbreviation Link to web presence Last access 
date 

51 Royal United Services Institute RUSI http://www.rusi.org/ 01/30/2014 

52 Security Research in Italy SERIT http://www.inspire-
inco.eu/presentations/SERIT-
conferenza%20v2.pdf 

01/30/2014 

53 Stockholm International Peace 
Research Institute 

SIPRI http://www.sipri.org/ 01/30/2014 

54 Bundeswehr Institute of Social 
Sciences 

SOWI www.sowi.bundeswehr.de 01/30/2014 

55 Deutsches Institut für 
Internationale Politik und 
Sicherheit - Stiftung Wissenschaft 
und Politik 

SWP http://www.swp-berlin.org/ 01/30/2014 

56 Zentrum für Militärgeschichte und 
Sozialwissenschaften der 
Bundeswehr 

ZMSBw http://www.zmsbw.de/html/zms_wis
senschaft_sipo_streitk.php?PHPSES
SID=0477e7ef68d121ce01d0d20132
6277d8 

01/30/2014 
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Appendix C: Sample (n=29) and descriptive data / classification. 

Number Institute Country of Origin Funding Type Focus on defence 
management (EU) 

Focus on defence 
procurement (EU) 

SUM 29 13 

01 AIES Austria Private Institute 1 1 

02 BITS Germany Private Association 1 0 

03 CCMR United States of 
America 

Public University 1 1 

04 CDS United Kingdom Public University 1 1 

05 CER United Kingdom Private Center / 
Think-tank 

1 0 

06 CfDA United Kingdom Public University 1 1 

07 CSIS United States of 
America 

Public Institute 1 1 

08 CSS Switzerland Public University 1 1 

09 DGAP Germany Private Think-tank 1 0 

10 DIAS Germany Hybrid University 1 0 

11 EGMONT Belgium Hybrid Think-tank 1 0 

12 FOI Sweden Public Institute 1 0 

13 FRIDE Spain Private Think-tank 1 1 

14 HCSS Netherlands Hybrid Think-tank 1 0 

15 HSFK Germany Public Foundation 1 0 

16 IAI Italy Hybrid Institute 1 0 

17 IEP Germany Public Association 1 0 

18 IFS Norway Public University 1 0 

19 IFSH Germany Public University 1 0 

20 IISS United Kingdom Hybrid Institute 1 0 

21 IPI United States of 
America 

Hybrid Think-tank 1 0 

22 ISL France Public Institute 1 0 

23 ISPK Germany Public University 1 1 

24 ISS France Public Institute 1 1 

25 NOTRE 
EUROPE 

France Private Think-tank 1 1 

26 RAND United States of 
America 

Private Center 1 1 

27 RUSI United Kingdom Public Think-tank 1 1 

28 SIPRI Sweden Hybrid Institute 1 0 
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Number Institute Country of Origin Funding Type Focus on defence 
management (EU) 

Focus on defence 
procurement (EU) 

29 SWP Germany Private Foundation 1 1 
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Sum 2� 6� 6� 2� 3� 9� 3� 5� 5� 8� 10� 22� 13� 6� 5� 5� 9� 3� 1� 6� 0� 2� 2� 3� 9� 6� 1� 9� 12�

01 AIES 0 0 0 0 0 0 0 1 0 0 0 1 1 0 0 0 1 0 0 0 0 0 0 0 0 0 0 0 0 

02 BITS 0 0 1 0 0 0 0 0 0 0 0 0 0 1 0 1 0 0 0 1 0 0 0 0 0 0 0 1 1 

03 CCMR 0 0 0 0 0 0 0 0 0 0 0 0 1 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 

04 CDS 0 0 0 0 0 0 0 0 1 0 1 1 1 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 

05 CER 0 0 0 0 0 0 0 0 0 0 1 1 0 0 0 0 1 0 0 0 0 0 0 0 0 0 0 0 0 

06 CfDA 0 0 0 0 0 0 0 0 0 0 0 0 1 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 

07 CSIS 0 0 0 0 0 0 0 0 0 0 0 1 1 0 1 1 0 1 0 1 0 0 0 0 0 0 0 1 0 

08 CSS 0 0 1 0 0 1 1 1 1 0 0 1 1 1 1 0 1 0 0 0 0 1 0 0 1 1 0 1 1 

09 DGAP 0 1 0 0 0 1 0 0 0 0 1 1 0 0 0 0 0 1 0 0 0 0 0 0 0 1 0 0 1 

10 DIAS 0 0 0 0 0 0 0 0 0 0 1 0 0 0 0 0 0 0 0 0 0 1 0 0 0 0 0 1 1 

11 EGMONT 0 1 0 0 0 1 0 0 0 1 0 1 0 0 1 0 0 0 0 0 0 0 0 0 1 0 0 0 0 

12 FOI 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 1 

13 FRIDE 0 0 0 0 0 0 0 0 0 0 0 1 1 0 0 0 0 0 0 0 0 0 0 0 1 0 0 0 0 

14 HCSS 0 0 0 0 0 0 0 0 0 1 1 1 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 1 

15 HSFK 0 0 1 0 0 0 0 0 0 0 0 1 0 1 0 0 1 0 0 1 0 0 0 0 0 1 0 0 0 

16 IAI 0 1 0 0 0 0 0 0 0 1 1 1 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 

17 IEP 0 0 0 0 0 0 0 0 0 0 0 1 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 

18 IFS 0 0 0 0 0 0 0 0 0 0 0 1 0 0 0 0 0 0 0 0 0 0 0 0 1 0 0 0 0 

19 IFSH 0 0 1 0 0 1 0 0 0 0 0 1 0 1 1 0 1 0 0 1 0 0 0 0 0 0 0 0 1 

20 IISS 1 1 0 0 1 1 0 0 0 0 1 1 0 0 1 0 1 0 1 0 0 0 0 0 1 1 1 1 1 

21 IPI 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 1 1 0 0 0 0 0 0 0 1 0 0 0 0 



� 27�

N
um

be
r 

In
st

itu
te

 

A
ir

, L
an

d,
 S

ea
, M

ar
in

e,
 S

pa
ce

 F
or

ce
s R

es
ea

rc
h 

A
lli

an
ce

 
A

rm
s C

on
tr

ol
 

A
rm

s t
ra

de
 (i

m
po

rt
/e

xp
or

t) 
C

ou
nt

er
in

su
rg

en
cy

 
C

on
fli

ct
 M

an
ag

em
en

t 
C

yb
er

 d
ef

en
ce

 
D

ef
en

ce
 a

nd
 M

ili
ta

ry
 A

na
ly

sis
 

D
ef

en
ce

 M
ar

ke
t /

 In
du

st
ri

al
 B

as
e 

D
ef

en
ce

 S
pe

nd
in

g 
D

ef
en

ce
 E

co
no

m
ic

s 
Se

cu
ri

ty
 a

nd
 D

ef
en

ce
 P

ol
ic

y 
/ P

ol
iti

cs
 

D
ef

en
ce

 P
ro

cu
re

m
en

t 
D

isa
rm

am
en

t 
M

ili
ta

ry
 S

tr
at

eg
y 

N
uc

le
ar

 W
ea

po
ns

 
Pe

ac
e 

O
pe

ra
tio

ns
 

In
te

lli
ge

nc
e 

Se
rv

ic
es

 
Pi

ra
cy

 
Pr

ol
ife

ra
tio

n 
Pr

iv
at

e 
Se

cu
ri

ty
 C

om
pa

ni
es

 
Se

cu
ri

ty
 In

st
itu

tio
ns

 &
 F

or
ce

s 
Se

cu
ri

ty
 S

ec
to

r 
R

ef
or

m
 

C
iv

ili
an

 a
nd

 M
ili

ta
ry

 C
ap

ab
ili

tie
s /

 C
ri

si
s R

es
po

ns
e 

C
oo

pe
ra

tio
n 

A
rm

am
en

t P
ro

gr
am

m
es

 
Pr

iv
at

e 
Se

ct
or

 P
ar

tic
ip

at
io

n 
T

er
ro

ri
sm

 
W

ea
po

na
ry

 a
nd

 T
ec

hn
ol

og
y 

22 ISL 0 0 0 0 0 0 0 0 0 0 0 0 1 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 1 

23 ISPK 1 0 0 0 1 0 0 1 0 0 0 1 1 1 0 0 0 0 0 0 0 0 1 0 0 0 0 1 0 

24 ISS 0 0 0 0 0 1 0 0 1 0 0 1 1 0 0 0 1 0 0 0 0 0 1 0 0 0 0 0 0 

25 NOTRE 
EUROPE 0 0 0 0 0 0 0 0 0 1 0 1 1 0 0 0 0 0 0 0 0 0 0 0 1 0 0 0 0 

26 RAND 0 0 0 0 1 1 1 0 1 1 1 1 1 0 0 0 0 1 0 0 0 0 0 0 0 1 0 1 1 

27 RUSI 0 0 0 0 0 1 1 1 0 1 1 1 1 0 0 1 0 0 0 0 0 0 0 0 0 0 0 1 0 

28 SIPRI 0 1 1 1 0 1 0 1 1 1 1 1 0 1 0 1 1 0 0 1 0 0 0 0 1 1 0 1 1 

29 SWP 0 1 1 1 0 0 0 0 0 1 0 1 1 0 0 0 0 0 0 1 0 0 0 0 1 0 0 0 1 
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Sum 10 7 7 6 10 8 4 5 4 1 3 3 4 

01 AIES 1 1 0 0 0 0 0 0 0 0 0 0 0 0 

02 CCMR 1 1 1 1 1 1 1 1 1 1 0 1 1 1 

03 CDS 1 0 0 0 0 0 0 0 0 0 0 0 0 0 

04 CfDA 1 1 1 1 1 1 1 1 1 1 0 1 1 1 

05 CSIS 1 1 1 1 1 1 1 1 1 1 0 0 0 0 

06 CSS 1 1 1 1 0 1 0 0 0 0 0 0 0 0 

07 FRIDE 1 1 0 1 0 1 0 0 0 0 0 0 0 1 

08 ISPK 1 1 0 0 0 1 0 0 0 0 0 0 0 0 

09 ISS 1 1 0 1 1 1 1 0 0 0 0 0 0 0 

10 NOTRE 
EU. 1 0 0 0 1 1 1 0 0 0 0 0 0 0 

11 RAND 1 1 1 1 1 1 1 1 1 1 1 1 1 1 

12 RUSI 1 0 1 0 0 0 1 0 1 0 0 0 0 0 

13 SWP 1 1 1 0 0 1 1 0 0 0 0 0 0 0 
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Appendix F: Mapping of research topics and framework categories (for defence acquisition research map). 

Research topic Framework category Number of research 
organizations 

Defence�Acquisition�

Defence�&Security�Policy�
(Proc.)�

Contextual factors – Exogenous 10�

Armaments�Acquisition�Coop.� Functional process and improvements of acquisition 10�

Defence�Spending�/�Investment Contextual factors – Exogenous 8�

Defence�Capabilities� Output 7�

Defence�Equipment�Market� Contextual factors – Exogenous 7�

Defence�Equipment�
Programmes�

Output 6�

Defence�Contracting� Structure – formal 5�

Defence�Acquisition�Mgmt.� Functional process and improvements of acquisition 4�

Procurement�Rules�/�Directives� Functional process and improvements of acquisition 4�

Strategy� Processes 4�

Organization� Structure – formal 3�

Process� Functional process and improvements of acquisition 3�

Private�Sector�Participation� Stakeholders 1�

Defence�Management�(if�shared�with�defence�acquisition�framework)�

Security and Defence Policy / 
Politics Contextual factors – Exogenous 22 

Defence Procurement Functional process and improvements of acquisition 13 

Weaponary and Technology Contextual factors – Exogenous 12 

Defence Economics Contextual factors – Exogenous 10 

Conflict Management Not shared 9 

Peace Operations Output 9 

Cooperation Not shared 9 

Terrorism Contextual factors – Exogenous 9 

Defence Spending Contextual factors – Exogenous 8 

Alliance Contextual factors – Exogenous 6 

Arms Control Contextual factors – Exogenous 6 

Disarmament Contextual factors – Exogenous 6 

Proliferation Contextual factors – Exogenous 6 

Armament Programmes Not shared 6 

Defence and Military Analysis Not shared 5 

Defence Market / Industrial 
Base Contextual factors – Exogenous 5 

Military Strategy Not shared 5 
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Research topic Framework category Number of research 
organizations 

Nuclear Weapons Contextual factors – Exogenous 5 

Counterinsurgency Contextual factors – Exogenous 3 

Cyber defence Contextual factors – Exogenous 3 

Intelligence Services Not shared 3 

Civilian and Military 
Capabilities / Crisis Response Output 3 

Air, Land, Sea, Marine, Space 
Forces Research Not shared 2 

Arms trade (import/export) Contextual factors – Exogenous 2 

Security Institutions & Forces Not shared 2 

Security Sector Reform Not shared 2 

Piracy Contextual factors – Exogenous 1 

Private Sector Participation Stakeholders 1 

�
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CONTRACT MANAGEMENT AND PERFORMANCE OF ROAD 
MAINTENANCE PROJECTS IN ARUA MUNICIPALITY 

 

Godfrey Aluonzi1, Pross N. Oluka2 and Alex Nduhura3 
 

ABSTRACT 
 
This purpose of this study was to establish the relationship between contract 
management and performance of road maintenance projects in Arua 
Municipality. A cross-sectional survey design was used, with data collected from 
a sample of 102 respondents using questionnaire survey and interviews. The 
study found a significant relationship between contract administration, 
relationship management and contract closure and performance of the 
maintenance projects.  We conclude that improved payment mechanism, 
controlled contract variations, improved communication channels and disputes 
management improve projects performance. The study recommends that the 
government of Uganda should increase the budget for road works; internal 
audit function be strengthened, contract management meetings regularly held 
and contract specifications clearly articulated and adhered to; and technical 
staff should be trained in contract management and stringent performance 
measures provided as controls to adequately punish errant officials.  These 
findings offer a useful foundation in the road sector for policy and practical 
improvement in Uganda. �
 

Key words: Contract management, performance, roads works, project, 
road maintenance, municipality, Arua, Uganda, service delivery 

1.1 Introduction 
Kylindri, Blanas, Henriksen & Stoyan (2012) contend that the main goal of each 
project is to be successful. Contract management in government has received 
increasing   interest   since   the   late   1980s,   fostered   by   the   ‘re-inventing 
government’  movement  (Osbourne  and  Gaebler,  1992).  This  movement  was  part  
of the New Public Management (NPM) that saw numerous public sector 
reforms, a wave of decentralization endeavors and the injection of an 
entrepreneurial spirit in the running of government. Managers were given much 
autonomy to manage, accompanied by strong measures of performance. It was, 
however, not until 1989 that contracting-out was formally identified as a 
business strategy (Rundquist, 2007; Piore and Sabel, 1990) in an effort to 
transfer some risks to other parties, thereby targeting better performance. 
Gwilliam et al., (2008) estimate average spending on roads in Africa at nearly 
2% of Gross Domestic Product (GDP); the estimated expenditure in the 
industrialized countries is only about 1% of GDP while expenditure on roads in 
the fast growing economies ranges between 2% and 3% of GDP. The roads 
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sectors in Uganda, like many other sectors, have since the 1990s undergone 
several reforms aimed at improving efficiency and effectiveness.  
 
Despite these reforms and increases in funds allocated to the road sector in the 
national budget, service delivery indicators remain below target levels. The 
proportion of paved roads increased from four percent in 2005 to eight percent 
at the beginning of 2009, with 45 percent of all the roads being in poor 
condition. According to the World Bank (2011), the maintenance and 
development funding for the national road network amounted to an average 
equivalent to about US$100 million per annum. However, Government is 
concerned that 70 % of the contractors do shoddy work (Works Minister 
Abraham Byandala, 2013; Ntayi et al., 2010) contractors constantly fail to 
deliver even after receiving advance payments. Furthermore, despite the 
existence of a regulatory framework in the public sector, millions of dollars have 
been lost in unfulfilled contracts. Existing evidence indicates that the 
government is still losing billions of shillings in shoddy works and services 
Inspector General of Government (IGG Report, 2012). We, therefore, 
hypothesized that this could be due to poor contract management among key 
players in the procurement process.  Could the above background have led 
Basheka and Kabeteraine ( 2013)  to conclude that the public procurement 
reforms envisaged may have been lost in practice?.  
 
According to the Works and Transport Sector Performance Report (2011), 
availability of good-quality and reliable transport infrastructure and services is a 
pre-requisite for effective functioning of the service sectors, consuming about 
16% of the national budget. Biafore (2006) observes the importance of contract 
management in projects performance. She notes that learning to avoid past 
mistakes is an important part of improving project performance. Cantabria 
(2011)   records   the   use   of   ‘rule   of   thumb’   during   the   early   years   of  
industrialization as a measure (rough estimate) of things. The writer further 
reports the introduction of scientific management by Taylor in the early 1900s, 
which signaled the evolution of performance cost measurement. As 
industrialization entered the 20th century, Taylor mainly focused on productivity 
(efficiency) of the labor force that comprised mostly unskilled immigrants or 
field workers. It took about a century before the methods for evaluating 
performance took shape and form as a business management discipline. Memon, 
Rahman and Azis (2012) found that the construction industry in Malaysia, still 
faces poor performance, resulting in failure to achieve effective time and cost 
performance. Martin (2012) identified four key factors impeding the 
organization’s  ability  to  deliver  projects  successfully  as  technical  complexity  of  
a project, optimistic organizational culture, unstable funding. 

2.0 Statement of the Problem 
When the Road Fund Act (2008) was operationalized in 2010, road maintenance 
funding to the Municipality rose significantly during financial year 2010/2011 
(Annual road maintenance plan, 2010). Despite the achievements made in road 
maintenance performance during the study period, many road links in Uganda 
are not motor-able due to improper contract management. Nearly 40% of Arua 
Municipality’s  road  network  remains  either  poorly  maintained  or  unmaintained  
and riddled with potholes. An audit by Uganda Road Fund in 2013, of the 
Municipality found that there were no records, site handovers, and completion 
certificates final handover of completed projects. If road funds are not 
adequately managed, the Government of Uganda is likely to continue losing 
colossal amounts of money in the road sector without an equivalent level of 
actual service delivery. Sabiiti, Muhumuza and Tumutegyereize (2013) confirm 
that only 29.4 % of contracts are completed within the original contract time. 
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This indicates that contract management is a probable area of poor performance. 
It is therefore against this background that the researcher studied the relationship 
between contract management and performance of road maintenance projects in 
Arua Municipality.  Conceptually, contract management has become a 
megatrend in many public entities especially as result of social accountability 
and increased demand of service delivery (Shetterly et al., 2012; Schiele, 2007; 
Swinney and Netessin, 2007). Contract management has been described by 
Rendon (2009) as having agrip in project monitoring and control.  
 
3.0 Theoretical background  
Khosravi and Afshari (2011) assert that researchers still have no common 
dimensions constituting project performance and how it should be measured. 
Lim and Mohamed (1999) argued that that project success depends on whether 
one is an individual owner, developer, contractor, user, and the general public 
and so on. Chan and Chan (2004) categorized performance indicators for 
construction project performance into two categories.  Category one composed 
of time; cost; safety; and environment. The second one was subjective measures, 
which comprised quality; functionality; and satisfaction of different project 
participants.  However, other researchers criticized Chan and Chan (1997) as 
being limiting to operational and tactical levels and excluded the strategic level 
of the project.  In the same breath Ahadzie et al. (2008) introduced new criteria 
for mass house building projects, which included: environmental-impact; 
customer's satisfaction; quality and overall cost; and time. While Bryde and 
Robinson (2005) argued that contractors measure project performance on five 
sets criteria, including: cost; time; meeting the technical specification; and 
customers' and stakeholders' satisfaction. Recent studies by Le-Hoai, Lee and 
Nguyen (2013) in Vietnam also identified six significant variables of project 
success as project time,   accuracy   and   completeness   of   design   and   owner’s  
project financing. Xiao and Proverbs (2002); Thai (2004); Lysons and 
Farrington (2006) assert that contract management focuses on achievement of 
the three goals of product quality, delivery on time and within the budget. For 
the purpose of this study we operationalized project performance as quality, cost 
and time even though they are referred to as the traditional indicators.  
 
 We are aware as suggested by Kylindri et al., (2012) that project success may 
not be accessed only through the three criteria, since ascertaining success is 
more complex because of the number of stakeholders involved. He argues that 
success criteria vary from project to project and from stakeholder.  PMBOK 
(2004); Elsey (2007) classifies contract management into upstream/pre-award 
activities and downstream/post-award activities. We concentrated the study on 
downstream activities, with emphasis on contract administration, relationship 
management and contract closure.  
 
Another theory used was the agent theory as advocated by Donahue (1989) who 
explains that contract managers in public sector play a relationship role. His 
findings emphasize that the buyer, as the principal, should minimize the risks 
posed by the agent. Therefore, civil servants concerned with public procurement 
must play the agent role. In that regard, procurement managers take on the role 
of agent for elected representatives. The principal-agency theory holds that 
shirking is likely to occur when there is some disagreement between policy 
makers and the bureaucracy.  
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4.0 Literature Review and hypotheses: 

A few studies have been undertaken to explain how contract management 
affects project success mostly in the developed countries but few are context 
specific to Uganda. Reviewed literature seems to indicate that contract 
administration, relationship management, contract closure indeed have 
respective relationships with project performance (Alinaitwe, 2007; Soliman, 
2011 and Young 2008). However, not much is known in the roads maintenance 
in Arua Municipality, Uganda.  
 
4.1 Contract administration and performance of road maintenance projects 
Kelman (1994) defines contract administration as a set of activities performed 
by   government   officials   (client’s   representatives)   after   a   contract   has   been  
awarded to determine how well the government (client) and the contractor 
perform to meet the requirements of the contract. While strategizing to ensure 
that contract management successfully takes the right course, all the parties 
involved must pay keen attention to all provisions in the given or existing 
contract (Sanders, Locke, Moore, & Autry, 2007; Laratta (2009) and Saunders 
(2000) as cited by Oluka and Basheka, 2013). Successful and efficient contract 
management  practices  are  those  that  meet  the  needs  of  the  company’s  (client’s)  
stakeholders, achieve optimum conditions and value in regard to the allocation 
of scarce tax payers resources, ensure rational and efficient use of funds 
available, stimulate valuable competition and manage the risk and potential 
liabilities to the buyer thereby improving service delivery. Thus enforcement of 
existing regulatory measures must be enforced to avoid pitfalls of inefficient 
contract management process and eventual poor service delivery (project 
performance). The people in charge of the contracts need to play an important 
and   meaningful   role   in   ensuring   that   the   client’s   contractual goals are fully 
achieved at the minimum cost, timely to specifications. Therefore, consideration 
should be given to address the questions in the procurement contract literature as 
to how the supplier can provide the buyer with sufficient flexibility while not 
assuming all the risk due to demand uncertainty (Oluka and Basheka, 2013).  
 
Alinaitwe (2007) links poor performance of construction projects in Uganda to 
lack of regular payments and meetings between client and contractor hence, 
contributing highly to substandard projects and variation. Ssebanakitta (2013) on 
his part blames lack of capacity by the domestic construction industry; 
overwhelming stakeholder/public expectations; delayed approvals by statutory 
agencies; uncoordinated and repetitive audits by the various government 
agencies. All of these distractthe sector’s   focus   on   contract administration 
activities as most staff spend time attending to audit queries. He further states 
that stakeholder must appreciate that variations in civil works are more of the 
norm than the exception. The situation is exacerbated by lack of accredited 
procedures to address road sector specific issues. The arguments above should 
not lead one to think that it is the client is to blame (Majid and McCaffer, 1998).  
We thus hypothesize that:  
 

H1 Contract administration leads to success in road project 
performance  

4. 2 Relationship management and project performance 
A study by Coltman, Devinney and Midgley (2009) that examined the impact of 
customer relationship management (CRM) on firm performance reveals a 
positive and significant path between a superior CRM capability and firm 



5 
 

performance. This study shows that CRM initiatives that jointly emphasize 
customer intimacy, cost reduction and analytic intelligence outperform those 
that take a less balanced approach. Soliman (2011) also finds a positive 
relationship between CRM and performance. Smith et al. (2004) are concerned 
that the financial risk and reason for dispute and arbitration mainly arises from 
the shortage of necessary capital, often resulting in delayed payments by clients 
to contractors as well as delayed payments by contractors to sub-contractors or 
contractors’   employees.   The   writer   further   indicates   that   possibilities   for  
disputes, arbitrations and other risks arising from time, cost and quality slippage 
are largely a result of or poor relationships between the client and the contractor. 
Oluka & Basheka (2013); Davison & Sebastian (2011) argue that contract 
management challenges are inevitable in any contractual relationship due to lack 
of transparency and poor record keeping. Stefanie et al. (2010) & Ntayi et al. 
(2010c) argue that contracts can provide the scaffold for the economic exchange, 
as long as the terms of the relationship is clear in terms of what is to be provided 
and the rights and obligations of parties to the contract thus minimizing the 
potential for opportunistic behavior. 
 

William (2006) argues that purchasing has the ultimate responsibility of 
establishing and maintaining good supplier relationships. The author further 
contends that the type of relationship is often associated with the length of a 
contract between buyers and sellers. Keeping good relations with suppliers is 
becoming increasingly recognized as an important factor in maintaining a 
competitive edge - with many companies often adopting their suppliers as 
partners, especially in instances where the suppliers are reliable, provide high 
quality goods, (including works and services), maintain precise delivery 
schedules and are flexible in cases of alterations to specifications. Elsey (2007) 
also argues that once the contractor gains greater understanding of the 
organization’s   business   needs   and   style, confidence and trust accrue.  We 
therefore propose the second hypothesis:  

H2: Relationship management enhances project performance 

4.3 Contract closure and project performance 
Contract closure concerns the activities associated with closing the project 
down, whether in accordance with the contract or as a result of early termination 
(Elsey, 2007). Lee (1996); Thai (2004)  guides that in cases where arbitration 
does not work and termination becomes inevitable, the consequences of 
termination must be taken into account and appropriate provisions made prior to 
contract signing . Young (2008), in a study on health services in United 
Kingdom, finds that contract termination occur mainly due to contractor’s  
inability to perform the work to the required outcomes due to under pricing or 
misunderstanding the specifications. Non-inclusion of all transaction costs was 
also noted to have affected efficiency. We then draw the third hypothesis: 

H3: contract closure clause leads project performance 

5.0. Methodology  

The study adopted the cross–sectional research design and adopted both 
qualitative and quantitative approaches. Data were collected from the 102 
respondents who were selected using both purposive and simple random 
technique. The sample categories included the top management comprising the 
mayor and town clerk, members of technical planning committee, municipal 
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councilors, staff members from works and technical services department, staff 
members from finance, planning and internal audit department; staff members 
from the procurement and disposal unit, road contractors and local council 1 
chairpersons. The researchers used the self administered questionnaire for 
collecting data from members of technical planning committee (TPC), municipal 
executive committee (MEC), other councilors and staff from related departments 
and road contractors,while the mayor and Town Clerk were interviewed. The 
responses to the statements in the questionnaire were hinged on a 5– point Likert 
scale ranging from 5 – strongly agree; 4 – agree; 3 – neutral, 2-disagree; and 1 – 
strongly disagree. This is consistent with Likert Scales as laid out by Amin 
(2005).      The   instruments’   volatility   was   evaluated   by   to   two   experts from 
Uganda National Roads Authority (UNRA) who evaluated the relevance of each 
question with regard to the study objectives.  The judges then rated each item on 
a scale of very relevant, VR (2) and not relevant, NR (1). CVI was obtained as 
0.97.  Basing on Amin (2005), the instrument was considered valid since its CVI 
was greater than 0.7. Reliability of the instrument was determined to be 0.759 
using Cronbach's Alpha. According to Cronbach (1951), a co-efficient of 0.5 
and above is considered adequate. All co-efficient of the variables were above 
0.5, implying that the measures were adequate. The overall response rate for the 
study was therefore 88.2%. According to Amin (ibid), a response rate of 70% is 
a good representation of the survey population.  
�
����35(6(17$7,21�2)�),1',1*6�	�',6&866,216�
In this section, we present the findings of our study. Data was analyzed using the 
SPSS software. Correlation Analysis was used to establish the strength and 
direction of the relationship between the variables in the study. Regression 
Analysis was used to examine the variance in project performance (dependent 
variable) that is explained by the contract management variables of contract 
administration, relationship management and contract closure (independent 
variables). We used the hierarchical regression analysis to determine the impact 
of each independent variable on contract performance.  

6.1 contract Administration and performance  

Table 1: Regression results on contract administration and performance 

Model R 

R 

Square 

Adjusted 

R 

Square 

Std. 

Error of 

the 

Estimate 

Change Statistics 

R 

Square 

Change 

F 

Change df1 df2 

Sig. F 

Change 

1 .679a .461 .455 .49977 .461 72.663 1 85 .000 
a. Predictors: (Constant), Contract administration 
b. Dependent Variable: Performance of the projects 
 

 

Table 1 above shows that contract administration was a stronger predictor of 
performance   of   road   maintenance   projects   since   Pearson’s   Correlation  
coefficient r = 0.679 was high and p value (p=0.000) was less than the p critical 
(pc=0.050), suggesting a positive relationship between the two variables. From 
regression analysis, the amount by which a change in contract administration 
brings a change in road maintenance projects performance was found to R 
square=0.455. This means that contract administration affects performance of 
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road maintenance projects by 45.5%, thus supporting the hypothesis (see 
appendix). 

According to Oluka & Basheka (2013); Rendon (2009) Mansfield, Ugwu and 
Doran (1994), the problem of untimely financing and delayed payment for 
completed works, poor contract administration, change in site conditions and 
shortages of materials cause delays and cost overruns in public highways and 
building projects in Nigeria. Alinaitwe (2007), whose study was in the 
construction sector in Uganda, also links poor performance of projects to poor 
contract administration, emphasizing delayed payments, lack of regular 
meetings   between   client   and   contractor   as   causes   of   client’s   failure   to   track  
project developments and subsequently substandard projects and variation of 
prices. These arguments are largely in agreement with the findings of this study. 
Chan and Kumaraswamy (1997) identify some common and significant factors 
affecting performance of both building and civil engineering projects as poor 
site management and supervision, low speed of decision making involving 
project teams, variations of works and inadequate contractor experience. The 
factors pointed out by these writers are aspects of contract administration, thus 
in agreement with the findings of this study. Xiao and Proverbs (2002) argue 
that improved contractor performance leads to enhanced client satisfaction, and 
hence  an  improvement  in  the  contractor’s  reputation  and  competitiveness  in  the  
market.  Therefore  Arua  Municipal  Council’s  management should budget basing 
on realistic requirements of the works and actual funding projections so as to 
avoid delays in projects and subsequently avoid cases of variations to contracts 
in the Municipality.  

6.2 Relationship management and performance of road maintenance 
projects  

Table 2: Regression results on relationship management and performance 

Model R 

R 

Square 

Adjusted 

R Square 

Std. Error 

of the 

Estimate 

Change Statistics 

R 

Square 

Change 

F 

Change df1 df2 

Sig. 

F 

Cha

nge 

1 
.744a .553 .548 .45488 .553 

104.10

2 
1 84 

.00

0 

Table 2 above indicated the correlation between relationship management and 
performance of road maintenance projects was positive and significant since 
Pearson’s  Correlation  coefficient  r  =  0.744  was  high  and  p  value  (p=0.000) was 
less than the p critical (pc=0.050), suggesting a high positive relationship 
between the two variables. From regression analysis, the amount by which a 
change in relationship management brings a change in road maintenance 
projects performance was found to be 0.548 (R square=0.548). This means that 
relationship management affects performance of road maintenance projects by 
54.8%. The results supported the hypothesis 3 above. A study by Coltman, et al. 
(2009) reveals a positive and significant path between a superior customer 
relationship management (CRM) capability and firm performance, showing that 
CRM initiatives that jointly emphasize customer intimacy, cost reduction and 
analytic intelligence outperform those that take a less balanced approach. 



8 
 

Soliman (2011) also found a positive relationship between CRM and 
performance.  William (2006) argues that purchasing has the ultimate 
responsibility of establishing and maintaining good supplier relationships. He 
further argues that keeping good relations with suppliers is becoming 
increasingly recognized as an important factor in maintaining a competitive 
edge-with many companies often adopting their reliable and competent suppliers 
as partner. Elsey (2007) argues that it is necessary for a contractor to gain gain 
greater  understanding  of  the  organisation’s  business  needs  so  as  to  develop  some  
level of confidence and trust. But we maintain that parties should establish a 
precondition of goodwill trust based on the principle of fairness (i.e. the absence 
of opportunistic behavior). The trust should be built and not demanded from 
either party. Trust can emerge from an affective experience with the other 
person (based on underlying feelings) while for cognition-based trust, 
confidence is grounded in an individual's track record and reputation for 
dependability, reliability, and professionalism (Katsikeas, Skarmeas, & Bello, 
2008).  Therefore role expectations and professional norms in contract 
management should circumscribe the domains within which people's words, 
actions, and decisions, can be provisionally trusted.  Acharya and Young (2006) 
also argue that claims, disputes and omissions adversely affect the performance. 
Findings by these writers broadly emphasize the relationship between the 
contracting parties and their performance in the various projects. The Municipal 
management should therefore institute clear communication channels with 
contractors and put in place competent structures that can deal with disputes at 
their infancy. Internal audit and other over-site departments of the municipality 
should be strengthened to monitor contract progress closely. Regular contract 
management meetings involving all stakeholders should also be instituted to 
make close follow ups on specific observations and recommendations. 

6.3 contract closure and performance of road maintenance projects 

Table 3: Regression results on contract closure and performance 

Model R 
R 

Square 

Adjusted 
R 

Square 

Std. Error 
of the 

Estimate 

Change Statistics 

R 

Square 

Change F Change df1 df2 

Sig. 

F 

Chan

ge 

1 .647a .419 .412 .51909 .419 59.747 1 83 .000 

a. Predictors: (Constant), Contract closure 
b. Dependent Variable: Performance of the projects 
Source: Field research findings, 2013 

 

 The findings in table 3 above show the  correlation between contract closure 
and performance of road maintenance projects was positive and significant since 
Pearson’s  Correlation  coefficient  r  =  0.647  was  high  and  p  value  (p=0.000)  was  
less than the p critical (pc=0.050), suggesting a positive relationship between the 
two variables. From regression analysis, the amount by which a change in 
contract administration brings a change in road maintenance projects 
performance was found to be 0.412 (R square=0.412). This means that contract 
closure affects performance of road maintenance projects by 41.2%. In 
qualitative results, the two leaders were rather non-committal on the relationship 
between contract closure and performance of road maintenance, emphasizing 
that inspection of contract works was a role of technical staff. This implies that 
possible performance gaps can be associated with the competence of the 



9 
 

technical staff.   Shen and Walker (2001) allude to time management as an 
important part of the construction management process.  Acharya and Young 
(2006) also point out that any errors made in the process of meeting quality in 
technical performance, may result in loss to a contractor or dissatisfaction of the 
client. HHS (2012) urges contract managers to ensure that contracts are closed 
in a timely and effective manner in order to avoid any negative ramifications, 
financial or otherwise. Zhou, et al. (2007) concurs with this submission, 
reporting that in China, all contracts are required to be audited at practical 
completion stage. This is ideally a final account audit, requiring thorough 
investigation by the client. The audit identifies final project cost and reconciles 
the makeup of the final price, while noting any significant variations for further 
verification with authorities.  Although in agreement with several aspects of the 
study, Young (2008), in a study on health services in United Kingdom, finds that 
contract   termination   (closure)   occurs   mainly   due   to   contractor’s   inability   to  
perform the work to the required outcomes (efficiently) either as a result of  
under pricing or misunderstanding the specifications and non-inclusion of all 
transaction costs.  
However, concerns of competence of the technical staff were also raised during 
interviews.  
�
���� 5(&200(1'$7,216� IMPLICATIONS, LIMITATIONS AND 
FUTURE RESEARCH 

It is therefore recommended that capacity of technical staff be developed 
through training so as to fully understand and accurately implement provisions 
of the contract. Stringent performance measures should also be provided within 
contract clauses so that intentionally erring officials are adequately punished. 
Council should make a deliberate effort to involve all relevant stakeholders 
during the project process up to closure so that projects are owned by them and 
sustainability plans can be easily made and implemented. 
 
Our study raises a number of implications that have to be addressed if road 
maintenance performance is to be improved. First and foremost, the Public 
Procurement and Disposal of Public Assets Authority (PPDAA) and Arua 
Municipal Council should work together to improve technical staff capacity in 
contract management and interpretation of contract clauses or procedures. The 
Municipality should first carry out a procurement skills assessment and training 
staff through refresher courses, workshops, seminars and conferences where 
staff meet and share experiences. The Uganda Local Government Association 
may partner with PPDAA and Ministry of Local Government in mobilizing 
training funds to build procurement capacity in the country for both staff and 
contractors. 
 
This study is limited by a number of factors, whose analysis provides directions 
and areas for study in the area of contract management in Arua Municipality, 
leaving out other Local Government Entities (LGEs) and central governments. 
In Uganda, public and disposing entities are classified into two groups, the 
Central Government Entities and the Local Government Entities. The findings 
of our study cannot therefore be generalized to other entities, implying that there 
is need for studies to examine contract management in the road sector in other 
entities since the operating environments maybe different from those of Arua. 
Secondly, we note that road construction projects take long periods to be 
completed and circumstances may change over time. We therefore recommend a 
longitudinal study comparing central government and local governments 
attributes of project performance.  
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Abstract

Are offsets still relevant in defence procurement during austere time? Offsets is an economic development tool
used by buyers in defence procuerement to acquire various industrial, technological and economic benefits from the
sellers of an equipment. It is claimed that offsets activity can prolong the rocurement process and also increase the
costs of procurement though there is little evidence to proof the latter. In times when defence budget is shrinking
and the increasing need for effective and efficient public procurement is offsets still relevant in defence
procurement?

Introduction

Global defence spending shrunk to $1.7trillion in 2012 and this declining trend is expected to continue for the next
decade due to the continuing gloomy global economic environment. The shrinking defence budget has cautioned
governments to find remedies by implementing cost-cutting measures and re-enforcing ‘value for money’ in
defence procurement. However, in defence, nations also have to ensure sovereign capability, and these strategies
work against the logic of economically effective procurement thus distorting the concept of free market forces.
Because many states lack the size and technical capabilities to develop their own state of the art major weapons
platforms they are frequently forced to buy very expensive equipment from other countries. However in order to
enhance their own military capabilities, many countries choose to make the purchase of such equipment subject to
policy requirements aimed at advancing their own national interests. The most common tool used in defence
acquisition to achieve this end is known as offsets.

Offsets are most frequently conceptualized as economic compensation tools. , The basic role of offsets is to ensure
that in addition to the receiving the object of the primary sale buyers are compensated by sellers in various forms
including technology, work packages, export opportunities and skills (development?) in addition to the primary
sale. While offsets are widely practiced across all areas of defence procurement they are most frequently used in the
aerospace and defence sector. Despite the notion that offsets reflect intervention, governments are increasingly
using offsets as a policy tool to develop strategic industries and for wider economic development. The interest in
economic development coming from mastery of hi-tech industries goes some way to explain why offsets are more
commonly applied in aerospace procurements. More than 120 countries around the world enforce some form of
offsets. Offsets are also becoming increasingly popular in the civil sector mainly in developing countries. Offsets
are seen as a convenient route by many governments to seek the assistance of major define (OEMs) to build a
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sustainable supply chain base; and a platform to leap-frog towards acquiring industrial and technological
capability. Examples of using offsets in this manner includecountries such as Canada, South Korea and Malaysia.

The opponents of offsets argue that this practice is inefficient, distorting of and clearly working against the
principles of free market economy. Both academics and offsets practitioners argue that offset projects
implementation increase costs and this additional burden is often loaded onto the main procurement contract thus
escalating the total price of defence contracts. Considering that there may be an element of additional cost that may
be created by offsets practice, the question then remains as to whether this tool should continue to be enforced by
governments and what are the implications for offsets in defence procurement during austere time? This study will
look at implications of offsets practice in defence procurement.

This paper will define offsets, review and examine the implementation of offset policies across the world. It will
then provide an evaluation of the outcomes achieved by these various nations. In particular it will demonstrate that
despite the global move toward the neoliberal agenda around free trade across nations, the implementation of
offsets policies continues to grow. The paper then opens up discussion to take a strategic focus on the implications
for offsets in defence procurement during austere times through an analysis of different regions. The paper then
attempts to provide recommendations on the long term requirements of effectively implementing offsets in
advancing industrial and technological development as part of defence procurement.

2. Defining Offsets in Public Procurement

What is Offsets?

Offsets represent a trade tool used by used by nation states as a vehicle to acquire additional socio-economic,
industrial and technological benefits from sellers as part of an international procurement of large capital
equipment or services. Offsets are practised by governments for both defence and civil procurement. There are
various definitions to offsets. Udis and Markus define offsets as “an economic development tool used to create
industrial and technological activities at the back of government procurement’. It is widely practised in the defence,
security and aerospace sector but has become increasingly popular in the civil sector especially in infrastructure,
transport and healthcare. It is a vast, pervasive business practice - involving tens of thousands of people around the
globe estimated at ranging between five and thirty percent of world trade. “They claim that offset are a form of
contract which imposes performance conditions on the seller of a good or service so that the purchasing
government can recoup, or offset, some of its investment. In some way, reciprocity beyond that associated with
normal market exchange of goods and services is involved.i” The Bureau of Industry and Security, US (Year and P.
No.) define offsets as ‘compensation practices required as a condition of purchase in government to government or
commercial sales of defence equipment or services.’ii Offsets are sometimes labelled as economic enhancement,
industrial participation, industrial engagement, industrial collaboration, local content and partnership for
developmentiii.

Broadly speaking, offsets are clustered as a subset of countertrade. Countertrade is much broader concept and
includes barter, counter-purchase and offsets. First, barter is defined as exchange of goods in a traditional sense
and this can become complex whether it is a switch or swap. Second, offsets are a form of counter purchase
whereby the seller is paid fully in cash for the purchased product and in return the seller has to purchase products
from the buying(?) country in return for the same value or stipulated value different to ?. The product can be
anything from raw commodities like palm oil, cocoa, rubber to manufactured products like electronics, plastics,
furniture, automobiles. For example, when Malaysia bought the submarines from France, Malaysia paid for the
submarine in cash but in return France was obliged to buy crude palm oil for 40% of the contract value. Third,
offsets are further divided into two categories - direct and indirect.. Direct offsets are generally defined as ativities
that relate directly to the equipment or services being purchased. Indirect offsets include activities that are
unrelated to the equipment or services being purchased. Direct and indirect offset activities include co-production,
licensed production, sub-contracting, buy-back, marketing, overseas investment, technology transfer and training.
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As the study of offsets as an academic discipline is a very recent development scholarly journal articles and books
written on this subject are rare. (refer Martin 1996 iv and Brauer and 2006v for examples of edited books). .
Journals such as Defence and Peace Economics, Security Challenges, and define (RUSI) have also occasionally
published articles on offsets,. However both the books and journals on this topic have been mainly limited to
descriptive case studies of specific nations. In recent years trade journals such as Jane’s Defence Weekly, Financial
Times and the Economists have demonstrated a trended of increasingly discussing issues associated with offsets.
This increasing interest by trade journals in offsets has been matched.by the actions of several trade associations
running international conferences on the topic.(e.g. Aerospace, Defence and Security (ADS) in the UK, Global
Offsets and Countertrade Association in the US, European Countertrade and Offsets Club (ECCO) in France, DKF
in Germany and Congress of Indian Industries (CII) in India). Therefore offsets continues to be an area of
increasing activity and as such worthy of far more academic investigation that has been the case to date.

History of Offsets

The origin of offsets practice can be traced back to 1870s during the Meiji restoration when the Japanese tried to
acquire technological and industrial development without having to undergo an industrial process akin to the British
Industrial Revolution. Offsets were formalised by the US government within NATO member countries in the 1940s
after the Second World War by encouraging defence contractors to grant offsets to rebuild their allies defence
industrial bases and support the Rationalisation, Standardization and Interoperability (RSI) provisions of NATO.
Subsequently , offsets were used as a commercial tool to lure sales when demand of US defence products declined
in the 1950s and 60s under the Kennedy Administration. Offsets were then incorporated in international business
sales and marketing as a commercially competitive tool used within a strategy designed to win sales. Since the
1970s , many of the US allies and other nations have started demanding offsets as a condition of market access. The
end of the Cold War in the 1980s and the widespread adoption of the neoliberal agenda, and in particular its
emphasis on globalisation brought another of the defence economy. With nations seeking to increase the role of
offsets, offsets has become an integral part of international defence business and public procurement.

Are offsets obligations really on the surge?

There has been an increasing debate as to the relevance of offsets and whether it is truly contributing to the
economic development of nation states? Many scholarly articles have been written on this subject questioning the
relevance of offsets in the present economic climate when most nations have, or are reducing, their defence budget.
Exceptions being Asia (e.g. Japan) and the Middle East such as in Saudi Arabia, UAE and Kuwait. Policy
initiatives taken by several organisations and governments around the world (e.g. e within the European Union ) has
sought to severely reduce and if possibly eliminate offset requirements and obligations in defence procurement ..
However, the trend data suggests that these policies have not been effective . As geo-politics interests/issues
becomes increasingly complex coupled by diverse political and economic interest, offsets has in fact become
increasingly popular in many parts of the world. Many countries have now learnt from the best practices of other
countries which have worked out the various models in offsets that can be used to achieve specific outcomes. As a
result around 78 countries have adopted and implemented progressively more developed offset models which they
apply to achieve to defined strategic goals offsets.vi This figure is expected to grow.

Why are offsets becoming increasingly important in defence procurement? This question can be analysed from
two perspectives. First, the demand or country perspective which relates to national aspiration and strategic and
industrial development goals. Second,, the supply perspective where offsets are used as a leverage tool to attain a
competitive edge in a international defence business.

.



4

3. Demand Perspective

Industrialisation – ‘take-off’

The first reasoning is associated with the modernization or linear stages of growth model theory introduced by a
developmental economist, W.W.Rostow. According to this theory, there are five different stages that a nation must
undergo before they become a fully industrialised country. The five stages are; stage one- traditional (primitive),
stage two-pre-take off, stage three- take-off, stage four- mature and stage five - mass consumption. Rostow’s
argument was that every country will have undergone these five stages and in order for a nation to move from a pre
to take -off they must embark on industrialisation. According to Rostow, The third stage, the ‘take off’, is viewed as
the most important period amongst all the stages, when all the ‘old blocks and resistances to steady growth are
finally overcome’ and when ‘compound interest becomes built, as it were, into [society’s] habits and institutional
structure’.vii During this stage, there is a rapid increase of economic activity fuelled by equally sudden spurts of
savings, investments and radical technological change. A new entrepreneurial class emerges, agricultural
productivity improves and resources, including population, begin to move into industrial activities located in
towns.viii At the fourth stage, industries become mature. Rostow claims that during the fourth stage, nations will
invest 10-20% of their national income towards new production capacity. Industries will forge ahead, mature and
level-off whilst new industries will arrive on the scene. This era witnesses a mature economy and society, resting on
the absorption of home-generated technologies.ix Finally, in the fifth stage of mass consumption, nations reach a
level where their economic system is able to produce a surplus.x At this juncture, leading sectors of a nation shift
from heavy industries towards consumer durables and services. xi Therefore, many countries especially in the
developing nations believe in and have adopted Rostow’s idea. This idea sees offsets as a tool which can be used
(especially in the defence and aerospace technology) to industrialize their nations in order to be able to create an
environment for more economic progress. There are of course many counter arguments to Rostow’s theory of late
especially as nations learnt other methods to shorten the process without having to undergo all the five stages
sequentially.

Closing the technological gap

The second reason relates to nations becoming industrialised quicker without having to go through the five stages
as claimed by Rostow. The technology-gap theory emphasises technological backwardness and the need for
catching up with technology leaders. The underlying mechanism of knowledge diffusion in this stream of thought is
a mastery of a developed country’s technology by developing countries. This theory clearly recognised the need for
building sufficient domestic capabilities for imitation of technological knowledge but also recognised the huge
costs involved.xii Without a sufficient level of domestic capability, requiring massive investment, a country is
unlikely to benefit from the technological knowledge of developed countries and thus faces the risk of continuously
lagging behind advanced countries.xiii Many nations decide to acquire technology instead of developing them from
the scratch for various reasons. Some nations do not have sufficient capital and human resources to develop
technological capabilities in the specific technological areas. Others have to compromise between allocation of
R&D for technological development and to other socio-economic needs. In such cases, the most effective method
will be to acquire technological capabilities from overseas. This can be done either as an outright purchase for
technologies that are readily available off-the-shelf or through procurement for more specific or critical
technologies obtained through offsets. For OEMs, within the technological curve, a company that had developed
the technology will eventually decide to export when the technology is at the other end of the spectrum. For the
technology acquirer,(define) FDI, joint ventures or strategic collaboration is more effective method to leap-frog
and obtain the technology without wasting too much time and money. This process allows buyer nation to ‘catch-
up’ with the seller country thus reducing the technological gap. Offsets are seen as an easy route to technological
leap-frog and catch-up through the procurement.

Breaking the technology monopoly

Another school of thought called endogenous growth theory or new growth theory argues that technology is
appropriated and monopolised by its innovators. Once technology has been mastered, it is difficult for others to
catch-up due to the difficulty of increasing returns to scale of physical and human resources, and geographical
localisation of technology.xiv Today, technological leaders attempt to restrict transmission of their most advanced
technologies to foreign competitors and protect their intellectual property rights, especially from the encroachment
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of developing countries. Recipient governments and firms, however, attempt to obtain control of these advanced
technologies, as these have become factors in economic growth and international competitiveness. There is a
greater emphasis on innovative investments, human capital accumulation and externalities as the dominant factors
that determine long-term economic growth. Again, offsets are seen as a vital tool to assist in attaining these goals.

Self-reliance /self-sufficiency (technology ladder)

The third reason for offsets, especially in the defence sector, is associated to national aspirations of wanting to
move up the technological ladder from a net importer to complete indigenisation. Figure 3 shows that there are five
stages to indigenisation. Some countries are placed at the top as net purchasers and others at the bottom as had
achieved total self-reliance which means that these countries are able to design, manufacture, assemble, integrate,
maintain and market the products (a womb to tomb process). There are very few countries in the world which are
totally self-sufficient in the world today, the possible exceptions being the USA, Russia and maybe China. Nations
use offsets as a catalyst to acquire technology either through reverse engineering, licensing, co-production and etc.
to be able to move up the technological ladder and become self-reliant. These are done for reasons of being able to
independently defend one’s nation in times of crisis.

Source: Herbert Wolf, Arms Production in the Third World, In: SIPRI Yearbook, Stockholm International Peace
Research Institute, Stockholm, 1985, p.330.

Figure 2: Herbert Wolf’s Five Stages of Defence Industrialisation
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Globalisation of industry and supply Chain

The fourth reason for offsets is associated to globalisation of local industries. Many local industries are still
protected largely through ‘infant industry’ protection scheme and other local content requirements. Such policies
are enforced to ensure that the local industries are not completely wiped out in the process of globalisation where
only the best and most competitive industries survive. In such an environment there is an increasing pressure to
liberalise and open-up the market through regional economic forums, tools such as offsets are used by many
nations. First, to gain a quicker access to industry knowledge and best practices through offsets in order to close the
technology gap and make these industries ready to face a more competitive environment once a t a level-playing
field. Offsets are used by many nations to seek expert assistance for skills development, process improvement,
export facilitation, training, education as well as assistance in penetration of the global supply chain as well as
sustaining high-value added activities.

Political justification

Finally, as defence is an intangible asset and its outcome (is often?) non-transparent, defence spending normally
comes under scrutiny. There are questions as to why should we buy tanks or fighter aircrafts when we are not
going to war? For instance, the opportunity cost of spending scarce resources on 15 fighter aircrafts against building
a hospital in a village for 300 people?. Within democratic nations in particular, these types of questions put pressure
on politicians to justify the socio-economic and industrial benefits of offsets compared to spending this money on
other initiatives.

4. Supply Perspective

Competitive Advantage in a Winning Sale

Strategically firms operating in a competitive environment have to be aware of and respond to their internal and
external threats in order to ensure survival. . Porter’s five forces analysis emphasises the five key elements to
competition. Porter refers to the threat of new entrants, threat of substitute products or services, bargaining power
of suppliers, bargaining power of customers (buyers) and intensity of competitive rivalry. From an industry or firm
perspective, the shrinking defence market has made defence sales extremely challenging and increasing the
bargaining power of the customers. For certain products such as fighter aircrafts, battle tanks, warships and
communication systems, there is the threat of new entrants as several companies offer the same product or the
chance of substitution of products and services to meet the highest level of technical specification. The competitive
rivalry amongst defence firms results in buyers being provided with a wider choice of products which offer best
value relative to cost. In these circumstances the point of differentiation moves from the product to the offsets
offering.. It is therefore often the case that the bidder with the best offsets offer is also awarded the contract.

Long term Strategic Partnership

Many trade theories on foreign direct investments argue that OEMs operate on a ‘fly by night’ model whereby they
move their company to the operations with lowest cost. It is claimed that OEMs do not have commitment or loyalty
towards national industrial and technological development in the countries where they operate but business is done
on a purely commercial basis without any long term commitment. However, offsets is claimed to negate this effect
through enforcement of long term commitment in the business projects. Both industries and governments work
towards ensuring a sustainable partnership by working through joint-ventures, collaboration and partnering.

Alternative Source for high-technology Supply Chain

OEMs often decide to relocated some part of their firm activities to low costs destinations overseas. The decision is
taken to reduce the overall production cost. Globalisation has facilitated this process whereby industries are able to
move across borders much easier to set-up their factories and train manpower to undertake the outsourced work.
However, many scholars argue that most of the outsourced jobs are those that are low on the technological curve
and which are not feasible to be retained in the OEM’s original country. Offsets policy however is frequently used
to limit this tendency by not only encouraging but contractually obliging OEMs to ensure high-value added high-
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technology such as aerospace and defence related jobs to be outsourced to third countries. OEMs claim that this has
had a positive impact by creating greater efficiency and effectiveness within the global supply chain where they
have a larger pool of suppliers to choose from. Also, suppliers in the home market are driven to become more
efficient in order to sustain their businesses.

6. The Impact of Offsets

Developed and developing countries seek offsets for political, economic, industrial, trade, technology, and military
for various reasons. There are two competing schools of thought on the impact of offsets. The first views offsets as
a facilitating mechanism towards industrial and technological development; the latter views them as inefficient and
costly. Proponents of offsets claim that they are a critical policy tool in public procurement and should be enforced
by governments to leverage maximum economic benefits. This school promotes the ‘visible hand’ approach thus
encouraging direct government intervention in economic development through offsets policy. Offsets proponents
claim that offsets have created socio-economic benefits and have had a positive impact on national industrial and
technological development. These claims are then substantiated through empirical data and case studies to prove the
long term impact of offsets projects for national development. Opponents of offsets claim that offsets goes against
the practice of free market. They claim that offsets practice leads to distortion thus promoting inefficiency and price
escalation in the demand and supply environment.xv

The pro-offsets school of thought argues that offsets have generally benefited purchasing countries in terms of
creating an indigenous defence industrial base, advancing technology development, increasing defence–civil
integration, expanding job creation, promoting exports, enhancing human resource development and generating
high-value added backward linkages. However, for developing countries with smaller defence industrial bases,
offsets have been maximised for indirect purposes mainly for spin-offs into civil sectors. Offsets have also,
arguably, created ‘value-added’ manufacturing jobs in the backward supply chain, providing home-grown industry
with the opportunity to enhance competitiveness though collaboration and joint ventures with supplier companies.xvi

The opponents of the offsets school of thought view them as ‘economically inefficient’ and market distorting.’xvii

They create a financial burden to buyer countries by adding an extra ‘hidden cost’ thus further escalating defence
equipment costs. The US Department of Commerce, for example, claims that offsets are discriminatory, trade
distorting and against the interests of free trade.xviii Two major studies undertaken to evaluate the impact of offsets
have resulted in negative conclusions. In the first of these studies, the US government evaluated the impact of
offsets on the US economy and its industrial base, especially from the outflow of offsetting investment.xix The study
claimed that US subcontracting jobs and crucial technologies were lost due to the use of offsets in foreign defence
sales.xx A second study by York University on the UK Industrial Participation Policy, also specifically stated that
(?) its impact on the UK economy, was negative.xxi Recently, this negativism has found expression in policy
statements. For instance, the US National Defence Authorisation Bill 2005 proposed that offsets be outlawed, or at
the very least curtailed., Evidence from the US defence industry indicates that 469,000 jobs were lost as a result of
offsets in the past 20 years.xxii The US Defence Department argues that weapon sales due to offsets sustained more
than 40,000 U.S jobs a year whilst only creating about 9,700 jobs overseas.xxiii This could be due to the highly
competitive and complex nature of defence technology. The massive decline in US defence-related jobs is arguably
due to the 1990’s major consolidation and restructuring of the US defence industry. Notwithstanding such
development, the jury is still out as to whether offsets are a positive or negative force.

The scenario is different for emerging economies. Offsets have grown in popularity and are viewed by emerging
countries as a ‘third way’, for technology acquisition and development.xxiv Offsets have the potential for impacting
on defence industrialisation, value creation through inter-industry linkages, economic diversification, human
resource development and product and process localisation. The Newly Industrialised Group of Countries (NICs),
including South Korea, Singapore and Taiwan have displayed their ability to absorb new technology and catch-up
with developed countries. The developing countries have pursued roughly similar paths of economic and industrial
development, involving large-scale State investments, technology imports, applied research and synergistic civil-
military links.xxv Yet, for these countries, the government has had a ‘visible hand’ in decision-making, ensuring that
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successful technology transfer took place.xxvi Technology transfer initiatives to these countries were mostly through
foreign direct investment, joint ventures, collaboration as well as offsets. Efforts have been directed by many
nations to position offsets at the core of defence industrialisation. There is an increasing recognition that defence
technologies should be spun-off into the civil industries. Whilst suppliers have been reluctant to invest in high tech
plants, countries such as South Africa and South Korea have tried to create supply chains through backward
linkages into manufacturing industries. They have pursued defence indigenisation to maintain national sovereignty
and territorial integrity. For instance, Japan aggressively pursued indigenous defence production or ‘kokusanka’ via
this method.xxvii South Korea and Taiwan have also been heavily involved in defence industrialisation, aimed at
achieving autarky in arms production as part of their defence policy and industrial objectives.xxviii Today, these
countries have reached a higher level of industrial capability as opposed to many of the other developing nations.

South Africa has also pursued defence industrialisation through its Defence Industrial Participation Policy. Denel
(Pty) Ltd, a leading South African defence company, successfully built the tail sections of RAF Hawk fighter
trainers, landing gear fuselage sections for the Swedish Gripen jet fighters, rudders and ailerons for BAE Systems
aeroplanes.xxix It was claimed that R104 billion worth of industrial participation commitments in South Africa
would create approximately 65,000 jobs.xxx Countries such as Singapore and Indonesia have taken the middle road
as their defence industries are not as large scale as those of South Korea and Taiwan but are, nevertheless, wide
ranging.xxxi However, others like Malaysia see offsets as a major thrust for economic development and technology
acquisition with a specific focus on defence technology spin-offs, skills development and the creation of backward
linkages.xxxii Malaysia is also seeking defence industrialisation through offsets, in similarity to both South Africa
and the other NICs. An empirical study on the impact of offsets on Malaysia’s defence industrial and technological
base had prooved that offsets has been largely successful in transferring technology in the maintenance , repair and
overhaul capabilities (MRO) activities mainly in the aerospace sector in Malaysia besides some level of
manufacturing capabilities in composite and metal parts through collaboration. However, there has been less
impact on the research and development incorporating design capabilities and export opportunities. Offsets has also
helped develop human skills in high-technology sectors in Malaysia creating a readily available pool of human
capital for the high-technology sectors especially in defence and aerospace.xxxiii

7. Role of Offsets in Defence Procurement

Defence Procurement is complex and involves a lengthy process. In some countries, a special organisation
department is formed within the specific nation’s defence organisation to manage defence procurement. Others set
up special agencies that are independent to manage not only the procurement function but also to considers the
development of local defence industries and technology acquisition with a view towards indigenisation. For most
countries with a requirement for industrial and technological development aspirations, procurement requirements
will specify offsets in the requirement for procurement (RFP). The final procurement will be decided based on three
criteria being technical specification, price and offsets. The weightage on the three component will be decided by
the procurement committee based on the tender documents and the proposals that have been submitted for all types
of procurement be it direct negotiation, government-to-government or competitive bid. The OEMs normally are
provided the opportunity to present their proposals to the Offsets Authorities in the dedicated Offsets Department.
The Offsets Department is normally a separate entity wither located within the Ministry of Defence, Ministry of
Economy, Finance or Trade and Industry. The proposal can be further refined upon receiving feedback from the
offsets authorities before being submitted as part of the bid. Normally the proposal cannot be changed or modified
once the procurement committee have selected the winning OEM. In practice, procurement based on competitive
tendering tend to obtain better offsets packages as OEMs try to offer the best offsets projects in order to outbid
each other resulting in the buyer country and its offsets recipients gaining maximum benefits. Offsets projects can
be part of a main procurement contract or a separate contract. Offsets are said to increase the costs of offsets. This
remains a a contentious widely debated issue. The issue has centred on whether offsets should be incorporated as
part of defence procurement when it increases the cost of the procurement activity. The other thorny issue is as to
whether offsets practice slows down and increases the length of procurement contract negotiation, sometimes up to
three times longer than the amount of time that the negotiation should have taken. Although there is no empirical
evidence to prove this claim there have been debates at international conferences that offsets slows down the
procurement contract finalisation process due to disputes on deciding issues such as final value of offsets,
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multipliers, deciding offsets beneficiaries, time-line and percentage of penalty and performance bond. There have
been efforts to eliminate offsets at the outset due to some of these complexities around defence procurement.

8. Implications for offsets in defence procurement during austere times

The implications of Offsets on defence procurement had been varied across the globe. This paper now discusses the
implications of offsets in defence procurement in the European Union.

European Union (EU)

Offsets have been an age old practice within the EU states. Each EU member imposes vigorous offsets conditions
in order to build its own defence industrial and technological base. Normally the stronger EU member states such as
France, Germany and the UK are providers of offsets whilst others such as Spain, Poland, Portugal and .Sweden are
recipients of offsets. The intra-European offsets trade is one of the largest in proportion due to the size of its
defence procurement expenditure. In the EU, in 2009, the total defence procurement expenditure of 25 member
states of EU totalled Euros 160billion whereby one fifth was military equipment, including procurement and
research and development (R&D).xxxiv The recent financial crisis that swept the EU countries has resulted in the
reduction in defence spending which in turn has reflected on the existence of the European Defence Industrial and
Technological base (EDTIB) and usage of offsets in defence procurement in EU. There has been a counter view to
offsets practice in Europe claiming that it is creating duplication, inefficiency, and wastage of resources within EU
countries. The European Defence Agency (EDA) has passed rules to eliminate offsets in defence procurement to
create a more transparent and level playing field in the creation of EDTIB. This has not been accepted positively by
all EU countries –smaller ones claim to still require offsets to protect their DTIB. There are two opposite views to
either still retain offsets for national security or eliminate offsets and create a consolidated EDTIB.

The EU public procurement is regulated by Directive 2009/81/EC. Although offsets are not explicitly mentioned in
the directive the EU has explicitly stated that offsets are illegal and cannot be used as a discriminator in defence
procurement decision making. In the Guidance Note Offsets,xxxv by the EU Directorate General Internal Markets
and Services (DG MARKT), states that offsets ‘violate basic rules and principles of primary EU law’, especially
equal treatment, non-discrimination and the free movement of goods and services. The 2009 Directive makes
offsets trading very uncertain for OEMs providing defence equipment and services to EU countries. Directive
2009/81/EC is specially designed for the defence market in Europe and this directive will now regulate most of the
contracts. Directive 2009 regulates the procedure for contract awarding and affects the possibilities of member
states to choose a tender with offset agreement over one without one. Prior to the introduction of Article 2009/81,
companies were free to shape their contracts covering public procurement of defence material with little regard to
regulations of the internal market. Now most OEMs are uncertain especially on offsets to be offered as part of
tender in contracts concerning defence procurement. However, offsets agreements, both direct and indirect, can be
exempted on the basis of Article 346 TFEU if they support an essential security interest. Article 14 in Directive
2004/18/EC and Article 346 of Treaty of the Functioning of the European Union (TFEU) is still invoked in special
circumstances where the procurement involves national security interest.

The new rule imposed on offsets and its role in EU defence procurement has become a highly debatable and
contentious within the EU member states. France and Germany claim little or no impact on their defence
procurement as they traditionally do not practice offsets as part of their defence procurement. Both countries
however have a matured and highly self-sufficient defence industrial base. The new directive and its implication to
offsets have had greater impact on EU nations which are still highly dependent on offsets to sustain and enhance its
DTIB. Some of the issues raised by these nations include the continuous security of supply for defence and security
products and service. As under the new directive all governments have to open their procurement activity on a
competitive basis, EU countries are also not allowed to request for offsets for overseas OEMs. This could also
impact on the flow of technology and employment opportunities for EU as overseas contractors as they ,may be
incentivises to now divert their offsets requirement into other non-EU countries with stricter offsets requirements.
In the longer term, such action could drain the EU EDTIB and starve the continent of any new technological
development. At the same time, directive 2009 is also developing a divide between the major defence producers
and smaller countries within EU.
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In a recent conference on Offsets in Europe: Implementation of Directive 2009/81/EC organised by the European
Club for Countertrade and Offsets, several European countries addressed the issue of how this new directive has
impacted their plans of sustaining their DTIB. xxxviMost of these countries claim to have transposed Directive
2009/81/EC into their defence procurement activity and that offsets are only invoked for procurement that can be
justified for national security interest complying with Article 346 of TFEU. Belgium for example mentioned that
their procurement system is fully transparent and all international tenders are based on a level-playing field thus
providing equal opportunities for all EU members. However, the Belgium procurement process is highly innovative
to be able to provide huge opportunities to the Belgium SMEs to be part of the supply chain and to undertake sub-
contracting work as part of the procurement activity. Czech Republic on the other hand mentioned that the
Ministry of Defence was forced to transpose Directive 2009 and eliminate offsets through the government was not
ready to adopt the new directive. Countries like Denmark mentioned that they still have 32 existing offsets
obligations under the various offsets programme with 15 banking agreements that need to be fulfilled by OEMs. In
the UK, the UK MOD considering the Strategic Defence and Security Review (SDSR) had reviewed the existing
UK Industrial Participation Policy and replaced with a newer approach called the UK Industrial Engagement Policy
(IEP). The key aspect to IEP is that participation is voluntary and the implementation is separate from UK MOD’s
procurement process. Further, there will be no targets for participating companies but in return an annual report on
activities must be submitted to the UK MOD. The new policy emphasises partnership and the requirement for
companies’ to understand MOD’s priorities.

On the whole it was felt that the implications for offsets due to the new procurement Directive 2009/81/EC could
have both positive and negative impact in the long term. On the positive side, the elimination of offsets could see a
consolidated and rationalised EDTIB with reduced wastage and duplication. The EU‘s unified EUDTIB could be on
par with the US’s industries to face the increasing international competition. On the negative side, it is claimed by
many that the elimination of offsets practice in the EU could create massive losses of technology and to the
industrial base over the long term. For instance it is posited toa profound, adverse impact on supply chain as work
goes outside the EU and a technology development and retention is diminished . While offsets have been
eliminated within the EU, EU OEMs will still be required to offer offsets in the export market. This will drive the
OEMs to focus more on offsets for export markets rather than intra-European offsets. Most importantly, there will
still be an issue of trust between the EU member states as to how much industry and technology can be developed
on a work-share basis as opposed to still retaining the industrial and technological base in-a country for reasons of
national security and economic prosperity.. The debate on a unified and open EU as opposed to a national security
and protection of individual nation’s economic prowess will still continue.

-

Rest of the World

In the rest of the world such as Asia, Middle East and Latin America, defence budget had been increasing over the
years. At the same time, these countries have been monitoring the offsets impact in the EU and US and how these
countries have used offsets to develop their DTIB. There is an increasing hunger for technology and indigenisation
in many countries especially for those with very huge procurement spending such as India, Saudi Arabia, the UAE,
Brazil and South Korea. These countries have developed very stringent offsets policies with high offsets value in
order to obtain maximum technology and other economic benefits via offsets. Offsets are imposed as part of
procurement for purchases above a certain value and this varies for each country. The offsets threshold value is
normally pre-determined by the Offsets Authority. Although most offsets policy will mention that offsets should
not increase the cost of the procurement in reality it is understood that a certain allocation will be made in the
procurement to fund the offsets projects. The buyer nations are willing to pay in order to obtain the technological
and industrial benefits. It is often debated as to how effective or to what extend has the buyer nation really benefited
from this additional cost and what are the multiplying effect to its economy.

Offsets had taken a more important role by playing the deciding factor in defence procurement of certain countries
such as when the Indian MOD decided to buy the fighter aircrafts. It is claimed that Rafael was the preferred choice
as opposed to the other contenders due to the offsets content where more than 50% of the aircraft was to be
produced locally and HAL, the largest Indian aeronautics company, to be appointed to manage more than 1000
suppliers thus creating a robust supply chain for the Indian defence industry. Similarly, when Malaysia tendered
for the transport helicopters, the EC 725 was chosen based on the basis of the offsets programme to place the
regional maintenance and a simulator centre for all Ecuriel helicopters in Malaysia.

Some of these countries have revised their offsets policies such as the UAE, Malaysia, Turkey and South Africa by
incorporating additional requirements and measurements for offsets outcome. There is greater emphasis on
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technology transfer and high-skilled employment creation. These policies have also introduced tougher laws for
non-performance with penalty and performance bonds to non-performing OEMs. There is also a surge in the
number of new countries that have developed a keen interest in offsets such as Mexico, Chile, Indonesia and
Columbia. Offsets demand is predicted to continue to grow in other parts of the world mainly for reasons of
acquiring technological and industrial benefits both in the defence and civil sectors irrespective of austerity.

The relevance of Offsets in defence procurement during austere time?

There are two opposite views as to whether offsets should remain as part of defence procurement in austere
time. The proponents of free market capitalism will continue to oppose offsets on the grounds of market
distortion. as leading to an inefficient industrial base with duplication and further increases to the cost of
procurement. This group argues that the impact of offsets is not tangible or is very minimal as opposed to
the price paid for an offsets programme. Further, it is claimed that the overall offsets process itself is not
transparent and tainted by scandals and allegations of corrupt practice. , These arguments help illustrate that
t here are many grey areas around offsets and it is, and remains a complex topic . Therefore, besides the
efforts by the EDA and EU, there will be continuous efforts such as by Transparency International to
completely eliminate offsets and let each nation compete on a level playing field. On the other hand, another
group mainly consisting of offsets proponents continue to promote offsets as tool for industrial and
technological enhancement. This group view offsets as a ‘third way’ for economic development and will
continue to propagate offsets in public procurement.

During austere times when defence budgets are being slashed and governments have to consider allocations
for competing means offsets will come under greater scrutiny. Generally there will be a greater concern to
measure the outcome of offsets and how it has benefitted the wider public and just not the defence industry.
Governments and industries have to work much harder to ensure greater transparency in managing offsets as
part of public procurement. Both industries and governments should take the responsibility in developing a
more transparent mechanism to manage the whole offsets life-cycle. This should include openness in
developing the offsets strategy and policy as well as implementation. These include decisions as to how the
offsets programme is finalised, how the project beneficiaries are selected, the offsets value calculation and
justifications to the multipliers and impact measurement. Efforts should be made to ensure that defence
procurement generates high quality offsets projects at low investments; thereby resulting in (?) creativity in
generating offsets projects. As there are signs that offsets will still remain relevant and will only continue to
grow, it is absolutely vital to inject this policy tool into defence procurement with greater structure and
clarity instead of having offsets being accused of being ‘smoke and mirrors’ and ‘the dark art’ of
procurement.
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1.� Introduction 

Public purchase has an essential impact on the economy. In Germany goods and services for about 360 billion 

Euros are ordered by public institutions such as governmental departments, town councils or other public 

establishments (e.g. fire or police departments) (Öko-Institut 2008). This includes about 17% of the German gross 

domestic product. In the meantime, the Consolidated Federal Funds Report mentions a number of over 500 billion 

Dollars that were spent by federal institution in the US (Consolidated Federal Funds Report 2008). For getting the 

goods and services in the most economical way, basically two key-questions come up: 1) How do we find the 

contract partner who is able to satisfy public needs for goods or services as cheaply as possible with sufficient 

quality? and 2) Is the price appropriate?  

These questions might be easy to answer for products and services that are part of everyday life where impressions 

about the adequacy of offers and prices can be researched with low effort. But especially for complex and 

individualized products (e.g. military equipment, IT or research and development services) there might not exist an 

obvious market with several suppliers and customers. When market mechanisms fail, the above mentioned 

questions are highly relevant to make sure that tax payers’ money is not wasted inefficiently. To meet these 

requirements, states implemented rules to find the appropriate contract partner and price for public orders under 

cost effective and money-saving aspects. Despite a highly globalized world where companies specialize their 

products and services to have advantages in a worldwide competition, public purchase systems still remain very 

national. While there is a tendency towards a harmonization of public procurement in Europe, pricing regulation 

still remains exclusively in the hands of individual states. International comparative studies on the price finding 

process for public purchase contracts are missing. 

In Germany basically, public procurement and pricing regulation are individual but connected to rules the intention 

of which is to give answers the above mentioned questions. To answer question 1), Public Procurement regulation 

was implemented to the process of public purchase. Public Procurement is a regulatory instrument that helps federal 
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institutions to generate and decide about the most economic offer of potential contract partners for public needs. 

Fiscal aspects create the motivation for this instrument.  

When the best fitting offer is filtered out, question 2) comes up. To ensure that the price for a public contract is 

appropriate, Price Regulation was implemented to the process of public purchase. Price regulation for public 

purchase displays a discrete framework to find the adequate price based on market mechanisms 

(Hoffjan/Hövelborn/Strickmann 2013). In monopolistic settings market mechanisms might fail. In these settings 

price regulation provides norms to calculate prices based on a “costs-plus-profit” approach.  

As Germany (VO PR 30/53 with LSP) the United States (Federal Acquisition Recquirements) use a public 

procurement and “cost-plus” pricing regulation system to protect themselves from excessively high prices but also 

to guarantee companies to get the full costs they had for compensating their effort. Pricing regulation in Germany 

was implemented in 1953 mainly with a focus on military goods and public constructions. It is still enforced 

without any serious reformations. Current circumstances as e.g. a significantly higher relevance of the services 

sector compared to the industrial sector as well as changing (cost) accounting practices (e.g. HGB after BilmoG and 

IFRS, USGAAP) have not been adequately considered yet. Problems with company-internal calculation and price-

building processes especially for IT or research services are the consequence. That is why in Germany a reform of 

the existing framework is discussed.  

Despite of its relevance for public purchase, price regulation is not widely issued in science and practice. The 

objective of this paper is to empirically analyse (1) the common practice of how the actual system for public 

purchase in Germany is disposed and (2) to assess if and at what point of the purchasing process problems occur. 

Finally we give (3) recommendations for how the existing system or the habits of involved parties have to change. 

Therefore we use a qualitative grounded-theory based approach with 20 interviews among price auditors and 

companies with experience in the public purchase process.  By the development of hypotheses about their 

relationship we attempt to create an in-depth understanding of the actual regulatory framework and its problems. 

Besides an investigation of public procurement and price regulation processes in Germany, a special focus of our 

paper is on situations where market mechanisms fail so that cost-based pricing regulation comes up.  

In a further step of this research project, a comparison of German practices with the regulatory system in the 

United States of America is planned (1) to assess problem-solving approaches and (2) to give advice about an 

international harmonization of public procurement and pricing systems. The close relation and economic 

similarities between Germany and the United States of America as well as an advanced history of the United States 

of America in regulation can provide conclusive information for a best-practise regulatory design of price 

regulation for public acquisitions. 

This paper proceeds as follows: In section 2 we review the existing literature regarding the design and 

implementation practices of public procurement and cost-based pricing regulation in Germany. The methodological 

approach of our study is described in section 3. In Section 4, we present the empirical results on the procurement 

and pricing process for public purchase. Section 5 concludes the paper with a discussion of our results with regard 

to controversies between theory and practice and with suggestions to smooth out existing problems. Furthermore 

opportunities for future research are worked out. In section 6, this paper is classified into the overall research 

project. 
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2.� Public Purchase System in Germany 

The system that is designed for public purchase in Germany basically consists of two parts. While the first part 

includes the procurement process for public utilities (basically through the prescription of VOL-A), the second part 

includes the regulations of the price setting process (VO PR 30/53 and LSP). Both rules are individual but 

connected. In this section firstly the theoretical framework for public procurement and secondly pricing for public 

purchase are shortly illustrated.  

2.1� Public Procurement System 

Basically, the system for public procurement in Germany is separated into three parts. VOL-B deals with the 

procurement of construction works. VOL-F focuses free-lancer activities. In VOL-A the process for residual 

procurements of goods and services is organized. Pricing regulation for public buildings is organized differently 

from goods and services. That is why in this paper we focus on public procurement and pricing regulation for goods 

and services except constructions. 

While for the procurement process above the threshold level of 200t € is harmonized at a European level to equalize 

the chances for European companies to get contracts with public institutions in entire Europe, procurement under 

this threshold level falls “only” under national rules. Anyway, both processes resemble each other with only few 

differences.  

Under the threshold level basically two forms of procurement are provided. First, open or closed competitive 

bidding where the public need is announced by the purchaser so that companies can decide whether they want to 

give an offer or not. Open competitive bidding means that the public need is published without any constraint so 

that every company is potentially informed about it. Here, the number of participants is potentially unlimited. 

Closed competitive bidding means that companies have to be invited to give an offer to the purchaser. Therefore 

they normally have to proof their ability first. In cases when competitive bidding processes are initialized, the most 

economical offer out of a number of offers is taken by the purchaser. The criteria for what is seen as “economical” 

can be defined by the purchaser. Price and quality aspects or experience are examples for relevant criteria. Closed 

processes are preferred when potentially too many bids are handed in to the purchaser or when it is essential to get 

further information about the ability of companies to work off orders in the sense of the purchaser. Second, the 

public order can be given directly to a contract partner without a competitive bidding process. Here an invitation for 

tenders with discretionary award of contract is given by a public purchaser. In this case the company also 

sometimes has to give proof for their ability to work off the public order based on e.g. the above mentioned criteria. 

Discrete procurement processes are used especially when competitive bidding processes do not lead to an adequate 

result or when highly specialized requirements for goods or services need to be discussed and developed in detail.  

Above the threshold level, also open and closed competitive bidding are provided. Moreover, two additional 

procedures of public procurement exist. First, in a negotiation with or without an ability-check purchaser and 

supplier discuss conditions of a contract. Second, potential contract partners start a competitive dialogue about 

goods and services that should be produced. Both additional forms of procurement include the possibility of 

negotiations after the contract partner is already chosen. These modes are adequate if complex projects (as e.g. a 

transportation system in rough environments) need to be realized. 
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No matter what procedure of procurement is chosen, it results in the public purchasers’ decision for a proposed 

offer which includes an amount of money that quid pro quo has to be paid by the purchaser. Especially in cases 

where complex and specialized products or services need to be bought, there is an information asymmetry between 

public purchaser and supplier concerning the size of the price. Sometimes the public purchaser has only little 

experience about if the envisaged amount which is appropriate. Therefore public procurement ordinance refers to 

pricing law in which a system is provided that should verify an appropriate price for a certain public order. 

2.2� Pricing Regulation 

The main intention of the pricing regulation law for public purchase is to keep a justified price level. That means 

an adequate price based on market mechanisms should be paid for a public purchase. Like that, public institutions 

should be protected from unfairly high prices and also the supplier should be protected from inadequate low prices 

(Ebisch et al. 2010, p. 24). Compared to the cost-saving intention of the public procurement system, the intention of 

pricing regulation for public purchase is neutral. It only focuses prices that are as market-conform as possible. 

Generally every public purchase in Germany falls under pricing law. In detail this includes contracts for public 

purchase of federal or local institutions (e.g. governmental departments, police, army) as well as public 

undertakings (e.g. state owned research institutes or municipal companies that are founded to satisfy local services 

such as waste disposal or street cleaning). 

The German pricing law is organized in two steps. First, depending on the company and product-specific 

marketability, a price-type has to be identified. Basically, five price-types are provided by pricing law. These price-

types are hierarchically organized. If requirements for a higher ranked price-type fail, the next lower price-type has 

to be checked.  

The highest ranked price-type is a “by the state defined price”. It is used e.g. for medicine. It is not further part of 

our analysis because there is no price-finding process for this price type. Anyway it has to be mentioned for the 

sake of completeness. 

The “market-price” is on the next step of the hierarchy (§ 4 VO PR 30/53). For having this price-type, an active 

market has to exist. Therefore pricing law provides the following requirements (Ebisch et al. 2010, p. 90ff). An 

objective market-price exists if products are traded so that everyone has to pay the same price in a fixed point in 

time. For a company-subjective market-price, prices for equal products or services have to be realized constantly 

with non-public contract partners. Contracts with other public institutions cannot be used to proof an active market. 

If the requirements of a “market-price” cannot be fulfilled for a public order, cost-based pricing comes up. Based on 

a hierarchical organization, three cost-plus-based price-types are provided by pricing regulation for public purchase. 

The lower the hierarchical level, the more distant are active market mechanisms. To be as close to the market as 

possible, cost-based pricing calculation can comprise market-prices for parts of the final product or service. 

For a “fixed-price” planned costs of products or services have to be clearly calculable. This is the case if there 

already exist enough experiences about the production process because of other similar orders (e.g. for other public 

institutions) (Ebsich et al. 2010, p. 137ff).  
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 A “conversion-price” is designated for orders where there is not enough experience to be able to calculate 

transparently at the beginning of the production process, but it is expected that it will be possible at a certain point 

of the production. In this case, a conversion date is negotiated before the production starts. Before that point of time 

every costs that occur are reimbursed. After that point of time, the “reimbursement-price” is replaced by a “fixed-

price” (Ebsich et al. 2010, p. 141ff). 

The lowest price-type on the hierarchy is the “reimbursement-price”. This price-type comes up if costs for a 

public purchase cannot at all be planned in advance. In these cases, costs are reimbursed if they can be documented 

based on calculation norms that are provided by pricing law (Ebsich et al. 2010, p. 147ff).  

Second, when the criteria of a market-price cannot be proofed, cost-based price calculation comes up. Pricing law 

provides a “cost-plus” approach where overhead costs are allocated to the cost-by-cause principle (LSP). Besides 

direct costs, pricing law provides the possibility to add calculatory costs to the cost-based prices (e.g. calculatory 

interests on operating assets). While there are exact norms for which costs can be included in the calculation, the 

benefit margin in generally negotiable between the contract partners. Previous studies mention margins between 1% 

and 6%, in exceptional cases more (Hövelborn 2014). 

3.� Methodology 

In this study we use a qualitative-empirical approach based on Grounded Theory Methodology. Grounded Theory 

Methodology implies the process of building theory inductively by means of the qualitative analysis of data (Lueger 

2009, S. 192). It therefore provides the researcher with greater freedom to explore the research area. As a 

consequence, Grounded Theory is useful in providing rigorous insight into highly complex areas that are relatively 

unknown by the researcher (Corbin/Strauss 2008, p. 8). As already mentioned, prior research in the fields of 

procurement and price setting practices for public purchases is relatively little. This process involves using the data 

collection via interviewing experts in the fields of public purchase and pricing.  

Aim of the interview-sessions was to gain deep understanding about procurement and price setting practices for 

public purchases. Because not a probabilistic representativity is in the focus of this study, theoretical sampling was 

used (Charmaz/Belgrave 2012, p. 358f). With that structures and interrelations between key aspects and 

determinants can be seen. Generalizable hypotheses and theoretical models were worked out as a basis for further 

(quantitative or theoretical) studies.  

The study was announced via email, interview appointments were acquired through following direct calls. Further 

interview opportunities were generated by personal references. Every dialog partner had an academic or 

professional background. The discipline was not necessarily restricted to experts with a strong focus on finance and 

accounting. The discussions can be strategically and operationally expanded and can cover financial as well as legal 

aspects. Data triangulation aspects were the reason for the dualistic approach of this study which includes the 

interviews of price auditors as well as of organizational interview partners. In summary it was possible to 

personally interview 26 experts in 20 interviews. 10 of them were generated within companies of defense industry, 

research and development, public-private-partnerships, IT industry as well as research institutes. Like that 

company-subjective perspectives were considered. For getting a neutral and overall-view of interrelations, the other 

10 interviews were generated with price auditors.  
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The interviews were conducted from March 2012 till May 2013 and were all guided by a semi structured guideline 

consisting of a pool of 30 open questions. These questions were mainly deducted from literature and impressions of 

prior experiences (Parker/Roffey 1997, p. 221). In order to assure the validity of the study, the complete interview 

guideline was pretested and discussed with two practitioners and three persons with a research background in the 

field of pricing and public services (Bortz/Döring 2006, p. 355f). As proposed by Grounded Theory, the interview 

guideline was constantly adapted to recent insights gained from prior interviews.  

The interviews’ duration ranged between 65 and 170 minutes with an average of around 115 minutes per interview. 

17 interviews were tape recorded and transcribed, only in three cases the researchers had to take notes during the 

interview process and to directly paraphrase the interviews afterwards. No names of interview partners are 

mentioned throughout this study, as privacy was assured to the participants. 

The data was analyzed using an iterative approach following the Grounded Theory methodology. According to this 

approach, the processes of collecting and analyzing the data ran simultaneously (Glaser 1992, S. 16). For data 

analysis the researchers built over 2000 codes from the data collected. Following the Grounded Theory 

Methodology, the data analyzing process included open, axial and selective coding for being able to isolate key-

categories at an abstract level (Kuckartz 2012, p. 66ff). Therefore the use of the software MAXQDA was helpful. 

During the process of data collection and analysis, memos helped to identify key-aspects and their interrelations. 

4.� Empirical Results 

In this section results of this qualitative-empirical investigation among price auditors as well as organizational 

interview-partners are presented and analysed for creating structure of concerned companies and their problems 

during the process of public purchase. Therefore the first part structures the business environment in which price 

finding process for public purchase plays a dominant role. In the second part, organizational requirements that are 

necessary for the pricing process are analysed. In the third and fourth part of this section, results concerning the 

pricing process are focused.  

4.1� Business Environment of price regulation for public purchase 

Especially price auditors as interview partners could help to create an idea of what the business environment that 

fells under price regulation for public purchase looks like. By analysing the interviews concerning this topic, it 

becomes clear that the structure of companies that follow price regulation continuously to find prices for public 

orders especially consist of the defence industry as well as research and development (R&D) institutes. In some 

cases also locally public owned undertakings use price regulation norms, too. In other branches, price regulation 

norms are not an important instrument to generate prices for public orders.  

The interview partners reported that the structure of public orders for which price audits come up is basically of a 

wide variety of goods and services. Price auditors distinguish between audits for industrial products and services. 

They underline a growing importance of service-contracts in the past decade. In general it becomes obvious that in 

the price audits concerning the regulation norms occur more frequently for military equipment, IT products and 

services as well as R&D services. Here because of a high level of specialization market mechanism seem to fail 

more often. 
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Concerning the asked price auditors, organizations that work for the public sector give a heterogeneous image 

concerning their size and the revenue they generate with a public contract partner in relation to the total revenue.  

Small companies with under a dozen employees as well as international enterprises work for public institutions. A 

high dependence on public contracts can be seen especially in R&D institutes as well as in local publicly owned 

undertakings. Also some highly specialized companies for military goods and services have relatively a high 

revenue-percentage with public orders compared to orders of private contract partners. 

Dependent on the relevance of the public orders as well as on the size of the organizations cooperating with public 

purchasers, pricing for public orders as well as price audits are either organized as a part of management 

accounting with a few experts on these topics or as an own section that runs parallel to management accounting. 

The first can be mainly found in SME’s and companies where the revenue with public contract-partners has a small 

volume no matter if they are big or small. Whereas independent sections occur in companies that are highly 

dependent on orders of public institutions. In any case a close relation of pricing and price audits for public 

purchase with management accounting is obvious. 

4.2� Operating requirements for the public purchase 

In general, the qualitative-empirical investigation of this study identified three major requirements that are needed 

by companies to deal with the public procurement and pricing process adequately. First, there has to be an 

expertise about public procurement and pricing rules within the companies. Both, the asked price auditors and 

organizational interview-partners underline the importance of knowledge even before the public procurement 

process has started. This is necessary to be able to work formally to meet the conditions that come up later in the 

procurement and pricing process. Exact formal requirements are analysed in sections 4.3 and 4.4. Both groups 

report that problems especially occur when companies are audited the first time, because the majority has not 

anticipated the requirements during the procurement process because of missing expertise. By analysing the 

interviews it becomes obvious that while the majority of the companies have a certain expertise about public 

procurement, knowledge about pricing regulation is missing when the companies do not work off public orders 

constantly. Certainly pricing regulation leads to difficulties especially when market mechanisms fail.  

Second, a permanent documentation of costs and revenues is needed to overcome the process of public pricing 

without deeper problems. Because the exact size of the price for a public order gets finally verified by a price audit, 

until then there exists uncertainty in the companies. That is the reason why it is not enough just to document the 

revenue and costs of an exact public order that is worked off. In fact it is absolutely necessary to document every 

revenue and costs that occur during the production of goods and services. Price auditors as well as organizational 

interview-partners report that especially when there is no expertise about price regulation rules or when contract 

partners assume conditions that are not conform with price regulation rules, (different) documents might have to be 

presented to price auditors for not coming into the situation to give a part of revenue back to the public purchaser. 

Because price audits mostly happen after the order is fully worked off, companies are surprised and unprepared for 

them. Surely the prerequisite of a permanent documentation is necessary in order to proceed with price audits. What 

exactly has to be documented will be shown in the following sections. 

Third, pricing for public purchase requires a structured accounting system. Especially in case of cost-based 

pricing to meet the regulation norms (Leitsätze zur Selbstkostenpreisermittlung (LSP)) they have to be based on 
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financial accounting, but also on management accounting. While for example direct costs are valued based on the 

financial accounting standards, overhead cost calculations are part of management accounting. In practice, 

companies with a high percentage of public orders tend to organize their accounting system based on the 

calculation norms that is designated in the regulatory norms of cost-based pricing (LSP). Especially R&D 

institutions, local publically owned undertakings and some companies of the defence industry prefer this structure 

for being optimally prepared for price audits. On the other hand, in most cases companies that generate only a 

smaller percentage of their revenues with public orders, work with “bridge-calculations” to transfer the numbers of 

their accounting system into conformity with the cost-based pricing norms.  

4.3� Identification of the adequate price-type 

Especially price auditors who have a good overview of pricing practices for public orders report that every price-

type can be found in practice. In practice, the “market-price” is the most common type, because it is the usual 

result of a procurement process where many companies bid for a public purchase. By bringing different offers 

together, a “synthetic” market is created that meets the requirements for a norm conform “market-price”. If there is 

only one bid or if there is no procurement in form of competitive bidding, companies can prove that the price for an 

order is a “market-price” by presenting documents that show that an equal product or service was already sold to 

another private contractual partner to the same amount of money.  

By analysing the interviews it came up that difficulties for proofing a “market price” especially occur in 1) public 

owned undertakings, 2) companies that separated from their mother only to work off public purchase and 3) service 

companies. While local publically owned undertakings usually provide services like waste disposal or R&D 

institutes for which only public institutions give the order for, companies that separated from their mother only to 

work off public purchase report that they met the requirements for “market prices” before they were separated. 

Because they now only work off public orders, they do not have revenue with other private contract-partners so 

they do not meet the requirements for a law conform “market-price” any more even if they have obviously 

merchantable products or services. Interview-partners of service companies especially of the IT-branch report that 

price auditors refuse them to get a “market price” because of the individuality of their products that are adapted 

especially for the (public) customer. There is a discontent between price auditors and service companies in this case 

because while service companies see themselves in efficient markets, price auditors do not. 

If contract partners agree to have cost-based pricing or if price auditors refuse “market prices” as the adequate price 

type, price regulation rules provide three price types on a cost-plus basis. First, a “fixed price” is certain before 

the public purchase is worked off by a company. Therefore costs have to be calculable in advance of the execution 

of the order. The interview-partners report that this is only the case if an equal product or service was already 

produced several times. The asked price auditors confirm that mostly industrial products fall under this category. 

Following them, “fixed prices” are preferred for large orders because politics can communicate a price that should 

not be exceeded later on. Nevertheless, price auditors report that for large contracts it is difficult to foresee planned 

costs transparently so prices are sometimes adapted by using add-on contracts.  

Second, a “conversion-price” is the price type that is used when a company cannot oversee the costs at the 

beginning of a project but it is expected that at a certain time of the producing process they can oversee the costs of 

the whole project because they generated enough experience. So before the production process starts, a date is fixed 
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when the company has to have enough data about upcoming costs till the project is finished. The interview-partners 

report that this price type is used for large projects where there is not enough data to present a transparent plan of 

the expected costs at the beginning of the project. As a result of the interviews, this price type is least preferred by 

price auditors as well as by companies. The reason is a high administrative effort and a certain arbitrariness 

concerning the date for when the planned costs for the rest of the project have to be presented. Both groups of 

interview-partners assume that this price type is politically motivated. Large defence projects that include the 

development and production of military equipment are mentioned here. 

Third, a “reimbursement-price” is not certain before the production process starts. Here, public institutions order 

products or services where the entrusted company cannot make any resilient cost plans. In these situations, the final 

price for the product or service is calculated when the production process has finished. During the production 

process, costs have to be documented in detail so that they can be charged. Organizational interview partners as 

well as price auditors report that the “reimbursement-price” is mostly used for individualized services like IT-

services but also repairs etc. Concerning this point, there exists a controversy between the two interviewed groups. 

While organizational interview partners see a well doing and fast emerging market in services, price auditors do 

not. Because of their individual adaptation to the customer’s needs, the interviewed price auditors report that these 

services are not comparable most of the time, so the requirements of a norm-conform “market-price” are not 

fulfilled.   

By analysing the interviews of this study concerning “price-types”, mainly two problems occur. The first problem 

concerns the definition especially of the “market-price” which is based on company subjective facts and which does 

not consider other forms of verification for existing markets for certain products or services. 

The second problem is based on the price audit process. The correct “price-type” for public orders has to be 

ascertained by a price auditor. He is the one who irrevocably declares it. The consequence of this is that 

organizations are in uncertainty concerning the “price type” until a price auditor decided about it. Because of 

undercapacities price auditors report that it is common practice that the ascertainment of the adequate price-type 

lies sometimes after the order is worked off so that companies documented under a wrong assumption of a price 

type during their production process. As it is described in former sections, the different “price-types” require 

different documents. For a “market-price”, revenues of equal products are essential. For “fixed-prices”, planned 

costs have to be transparently presented, so former production processes with equal products or services create the 

basis of calculation for this “price-type”. On the other hand, “reimbursement-prices” require a documentation of 

actual cost for the public order. Documentations of former orders do not play any role for this “price-type”. 

Especially organizational interview partners report that problems occur when the price-type is 1) not ascertained 

before the production process starts or 2) when an assumed price-type is changed during price audits. In these cases 

companies might not document the information that is needed for the finally ascertained price type but for a 

different one. The interview partners of this study report that acting under the assumption of a different price type 

might have the consequence of not being able to charge a part of costs to the public purchaser. In practice this 

problem occurs especially for orders where first a “market-price” was assumed, then the production process started 

under this assumption and finally a “reimbursement-price” was ascertained.  
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4.4� Cost-based pricing practices 

In this section, calculation practices are evaluated and critical aspects are worked out. By analysing the 20 semi-

structured interviews of our study several inconsistencies within the actual calculation norms were identified. In this 

paper we focus on two essential structural discrepancies between the actual calculation norms and the requirements 

of todays’ economy. First, actual calculation norms were basically introduced in 1953. Since then no adaptations to 

actual accounting standards have been made. Our interview partners report that hence therefore there are 

discrepancies because the financial accounting system is the main source of data for a cost-based calculation. Both 

systems used to be harmonized in that case but since there have been adaptations between financial accounting and 

taxation standards, generated numbers are not in accordance with calculation norms of pricing law (e.g. expected 

salary increases are now part of pension devices). Also price auditors suggested a reformation even if a 

harmonization would have higher prices as a consequence. 

Second, actual calculation norms do not consider changing economic structure. During the last 60 years there has 

been a shift in economic structure from mainly industrial to a service oriented one. Calculation norms are still 

focused only on industrial production processes. Although, (knowledge based) service companies with highly 

specialized products do not use classical overhead cost accounting approaches to calculate their costs and prices. 

Activity based approaches are state of the art in modern research and practice but are hardly adaptable to cost-based 

calculation norms of pricing law. Furthermore we identified for calculating calculative interest for production 

relevant capital or benefit margins that are still recommended by commentary and used by price auditors.  

5.� Conclusion 

In this paper we analyse the pricing process for public purchase. By using a grounded theoretical approach we 

investigate empirically who is concerned about this topic, how principles of pricing law are transferred into practice 

and which problems occur. Because of a close interrelation, it was necessary also to include public procurement in 

our study. To get a holistic overview of this poorly investigated field of research we provided 20 semi-structured 

interviews equally representing by price auditors and organizational interview partners. By our analysis we were 

able to develop an integrative model considering public procurement as well as pricing practices. However, our 

study also reveals many areas of research that need to be extended. In this section, we summarize our findings, give 

recommendations and comment on a few of the most promising streams for further research. 

By considering previous studies and analysing our data, we identified defence and IT industry, research institutes as 

well as public-private-partnerships as especially concerned branches. Further descriptive studies are absolutely 

necessary to get detailed knowledge about the concerned branches, products, services and order volumes.  

Based on our study, we identified three aspects that lead to problems in the actual system of pricing for public 

orders. First, the connection between public procurement and pricing law is not clearly defined. Both rules are 

independent but anyway in this study we identified a close interrelation. While public procurement is an instrument 

to find the most economical offer, pricing law is an instrument to verify if the price for the offer is appropriate. 

Public procurement is the first rule that has be executed by public purchaser and supplier. In fact, it refers to pricing 

law, but it is not clear at what point the connection starts. There has to be defined a concrete point of time in the 

process of public procurement, when a price-type has finally to be defined. In the actual system, only price auditors 
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have the competence to verify the final price type even after the production process has finished. In our opinion, 

this point of time needs to be before the company starts the production process for being able to document based on 

the price-type-specific requirements. Further normative studies are necessary to give advice how to solve this 

structural ambiguity. 

Second, there is a serious lack of information about pricing law concerning public purchaser and also supplier. In 

the fact of good public procurement rules, pricing law has to be considered for every public order, but only few 

public purchaser respect it. Our study provides evidence that many public institutions disregard pricing law and/or 

do not inform suppliers about the duty to consider it for public orders. Certainly, also suppliers do not inform 

themselves adequately about requirements of pricing law. As a consequence this can lead to inadequate or missing 

documentation so that a “market-price” cannot be proved even if there exists an active market. Also, costs can only 

be reimbursed if their existence is documented based on the calculation norms. If companies are not informed about 

the documentation requirements they might not be able to add costs to the reimbursed cost-plus price. Because of a 

lack of (management) accounting expertise, especially SMEs seem to face differences here. By analysing the 

qualitative data of our study, there is a clear understanding that as the owner of the highest competence in pricing 

law, the ministry of economics with their price auditors is seen as in charge to distribute information about the duty 

to execute public orders under requirements of pricing law. As an instrument to guarantee appropriate prices for 

public purchase, this should also be on the tax payers’ behalf. 

Third, the cost-plus calculation norms for cases where active markets cannot be proven are not up to date 

considering the status quo of the actual economy. The actual pricing law with its cost-plus price calculation 

approach does not consider modern accounting standards and seems to be still focused on industrial production 

processes. Especially for complex and highly specialized knowledge based services (e.g. of IT or R&D) these 

norms are hardly transferable. Here, classic cost accounting systems as provided by pricing law are mostly replaced 

by activity based approaches. Also the appreciation of idle time costs mainly determined by the degree of capacity 

utilization is totally different in services than in the industrial production processes.  Furthermore the formula to 

calculate the benefit margin in defence contracts as well as the one in the calculative interest for production relevant 

capital provided in accompanying commentary indicate that also here revisions are necessary. Further empirical 

investigations as well as normative studies will be helpful and necessary to give further recommendations for a 

reformation of pricing law in Germany. International comparative studies are seen as valuable for integrating 

international best practices. 

Practicable rules and procedures have to be implemented to enhance commitment to the regulatory system of public 

purchase and to support processes in the regulatory context.                                                                                                                                                           

6.� Completed and further steps of this research project 

So far completed project steps of the research project include a qualitative Status quo investigation concerning 

public procurement practices and cost-based pricing rules in Germany (VO PR 30/53) and their effects on company-

internal processes. Analysis of existing constraints of public procurement and cost based pricing rules in Germany 

and the assessment of hypotheses as a basis for further (quantitative) investigations. 
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Anticipated further project steps are the identification and evaluation of the regulation system for public purchase in 

the United States of America (Public Procurement, Federal Acquisition Regulation (FAR), Defence Acquisition 

Regulation System (DARS)), the analysis of key aspects, organization and effects of the pricing rules for public 

acquisitions in the United States of America and the evaluation of the regulatory commitment and the practical 

relevance of the public procurement and cost-based price regulation system in the USA compared to the German 

system. 

The examination of the public procurement process and the reflection of cost-oriented regulation systems in 

Germany and the United States of America are regarded as an essential part of the overall research project. The 

close relation and economic similarities between Germany and the United States of America as well as an advanced 

history of the United States of America in regulation can provide conclusive information for a best-practise 

regulatory design of price regulation for public acquisitions in Germany. The existing regulatory systems across 

sectors and borders should be the subject of a constant process of evaluation and development.  
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Systematic  review  of  16  years  of  scientific  
literature  on  public  procurement   
   
Sandra Lange1, Jan Telgen2, Fredo Schotanus 3 

      

As public procurement research is fragmented in many sub-topics, a clear synthesis is lacking, which 
in turn inhibits the establishment of a clear body of knowledge. To start filling this gap, this 
systematic review provides an overview of the most influential literature in the field of public 
procurement. The findings are aimed at providing other researchers with relevant information to 
synthesize existing findings. 

We found that public procurement research is maturing, with increasing attention from diverse 
scientific disciplines. USA and UK are most productive publishers, while European countries have 
become increasingly active. Although a wide spectrum of research designs have been utilized, the 
reviewed articles focused on few. For example, although articles addressed twenty different topics, 
eleven were only studied once or twice, while 61.4% of papers researched the topic of procurement 
strategies. Considerable variations were observed across countries, indicating different research foci, 
as well as varying levels of maturity per research characteristic. Research seems to have underused 
existing scientific knowledge in that literature and meta-studies were only utilized in 13.2% and 5% of 
papers respectively. Practical applicability of research findings is inhibited by a detected imprecision 
of research, such as not specifying the procuring government level in 56.1% of reviewed papers. The 
overall conclusion with respect to the maturity level of public procurement research is that while 
various different paths have been laid, most researchers continued to walk the main roads. To 
develop the field further, we recommend to research the field from more diverse angles. 

  

Introduction 

Public procurement is a powerful tool to make governments more efficient. It accounts for 13% to 
20% of worldwide GDP (OECD, 2013), meaning that a significant proportion of all produced products 
and services are bought by governments. Good public procurement policies and practices lower 
public expenditures and free them up to be allocated to other areas (Choi, 2010).  

Many researchers emphasized the powerful effects that public procurement can have on fostering 
innovation (a.o. Aschhoff and Sofka, 2009; Edler and Georghiou, 2007) and green production (Day, 
2005; Günther and Scheibe, 2006). To achieve such socially desirable outcomes, governments 
operate as both regulators, passing laws and regulations, and market participants (Choi, 2010; 
McCrudden, 2004). And in times of global supply chains public procurement is not only a means to 
improve upon social outcomes on domestic markets, but also internationally (McCrudden, 2004). 
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While public procurement is a highly fragmented field, a systematic overview of research is still 
lacking. Crossan and Apaydin (2010) state that ``fragmentation of the field prevents us from seeing 
the relations between these facets and ultimately impedes consolidation of the field.'' (p. 1154). By 
showing which topics have been addressed by research, to what extent, detecting possibly 
understudied, as well as mature sub-fields, and by enabling researchers with the tools to conduct 
syntheses on findings for sub-fields, the field is developed to a new state of more clarity and 
unification. The practical impact of this work is therefore indirect, by stimulating and enabling a 
research agenda to derive at generalizable findings. 

This literature review provides an overview of the most influential scientific literature published on 
the topic of public procurement (PP). Moreover, the overall state of PP research is assessed, 
providing insights into the maturity of the field. According to Cheon, Grover and Sabherwal (1993) 
mature research fields are characterized by studying a variety of different topics and applying various 
research methods instead of narrowly focusing on few. Therefore, this review focuses on addressed 
topics, as well as employed methodologies and their development over time. The literature review is 
focused on the past sixteen years (1997 to 2012). 

    

Methodology 

The methodology was informed by Wynstra (2010). For reviewing the Journal of Purchasing and 
Supply Management's publications of the years 1994 to 2009 he developed an extensive list of 
categories each article was classified into. The main categories employed by Wynstra are: topic, 
research strategy, data collection, data analysis, type of product, type of purchase, as well industry 
and sector. With respect to the topics, the author classified each article into a maximum of three 
subject categories, while another, similar review conducted by Carter and Ellram (2003) on the 
Journal of Supply Chain Management categorized each article into only one subject category which 
summarized the article's focus the best. We believe that Wynstra's approach yields a more accurate 
representation of research topics, since procurement subjects are often researched against a clear 
background and therefore categorization into only one subject field will under-represent the 
other(s).   
Each of the main categories was further divided by Wynstra into sub-categories. He also gathered 
general article data including publication year, contributing authors, institutions and citations.  

All main categories employed in his research were adopted with the exception of ``type of purchase'', 
as a scoping study of the PP field had revealed that this category was irrelevant. While the main 
categories were mostly adopted, the sub-categories were modified. His topic sub-categories were to 
a great extent not applicable to this review, since his research mainly focused on private sector 
procurements. The research strategies were all adopted except for ``expert interviews/Focus group'' 
and ``laboratory experiment'', which were instead grouped as data collection methods. Wynstra's 
subcategories for data collection are very specific, such as distinguishing between four kinds of 
questionnaires. As this level of specificity may falsely create the impression of variety, the 
subcategories were simplified. The same applies to his thirty-nine items list of data analysis 
techniques, which was simplified to only distinguish between quantitative and qualitative research. 
The product types were amended to account for works while the product type combination 
``good/service'' was omitted. Nine industry and sector categories were adopted from the Wynstra 
classification scheme yet further extended during the data extraction stage of the review. Instead of 
collecting institute data, the country of the institute was noted per article. While institutional data 
would have provided interesting insights into institutional collaborations, as well as most active 
institutions on the field, this review adopted a global perspective limited to cross-country as opposed 



to cross-institutional differences. Finally, his categorizations were extended with data on studied 
country/ies, publishing journal and the procuring government level. This latter study characteristic is 
specific to public procurement and inclusion in the review provided valuable information on the 
context of conducted research. Specifying the research context is according to Denyer, Tranfield and 
van Aken (2008) supportive to practical relevance. The complete classification scheme may be 
obtained from the authors upon request. The classification scheme was directly transcribed into an 
SPSS data extraction form, which was later used to conduct the analyses.  

The review's objective was to assess the overall status development of public procurement research, 
its predominant study characteristics and research designs, as well as addressed topics. The status of 
public procurement research was operationalized as annual publications. Publication counts are an 
effective outcome measure to assess the scientific importance of a research field (Crossan and 
Apaydin, 2010) and their development is a reliable indication whether the relevance of the field 
changed. To further characterize the time developments, publishing countries and journals were 
assessed over time as well as authorships. It is believed that these variables provide a meaningful 
overview of the main stakeholders of the field. 

Predominant study characteristics were assessed against the industries and sectors from which the 
government procures, the procuring government level, studied country/ies and types of products 
procured. There was no limitation for those categories with regard to maximum sub-categories per 
article.  

Most frequently employed research strategies were assessed against the research methodology, 
time dimension, research strategy and data collection methods. While there was no limit as to how 
many data collection methods each article was grouped into, the other categories held mutually 
exclusive sub-categories. This exclusiveness was only breached when articles clearly articulated to 
have utilized more than one strategy. 

To detect developments over time, the sixteen years of research have been subdivided into equal 
time intervals of four years each, inspired by Wynstra (2010) and Carter and Ellram (2003).  

Searches were conducted by use of the databases Scopus and Web of Science. Both databases are 
well-established, multi-disciplinary research platforms, holding a wide variety of peer-reviewed 
journals, and they are being kept up to date. We chose for two databases to ensure all relevant 
papers are included, since it is possible that one database omits relevant research (Crossan and 
Apaydin, 2010).  

To assess whether high impact papers differ from low and medium impact publications with regard 
to study characteristics and research designs we conducted citation analyses based on mean scores 
of the Scopus and Web of Science citation counts. We included both databases' citation counts as 
citations differ per database and therefore reliance on only one source may over- or undervalue 
individual papers. A mean citation count is believed to provide a more realistic assessment of each 
paper's scientific impact. Also, not every paper is enlisted in both databases, therefore considering 
only one of them could mean that some papers could not be assigned an impact assessor although 
they may be of value to research. A shortcoming of citation analysis is that recent papers have had 
less time to accumulate citations. However, one paper from 2010 is still the twenty-first most often 
cited paper overall, and the third most cited article in its research sub-field. Therefore, it is believed 
that, while acknowledging the discrimination against recent papers, research with high relevance to 
science will have gathered notable citations in the past least one year (status March 2014). 

Searches were limited to English articles, published in peer-reviewed journals. While some authors 
have critiqued peer-review to be an obscure process (Altman, 1996), potentially biased by knowing 



the identity of the author (Relman, 1990), the limitations of this research did not allow for a quality 
appraisal of each included article. Therefore, it is believed that peer-review was the best available 
measure to have some quality appraisal in place. It is assumed that high impact research on the 
subject of public procurement will have been translated into English and that therefore no high 
impact papers have been disregarded from the review based on the language restriction.  

The time frame chosen for this systematic review are the years between January 1, 1997 and 
December 31, 2012. Around the millennium a number of initiatives have been launched by the 
National Institute of Governmental Purchasing, Inc. (NIGP) to foster academia to pay more attention 
to the largely neglected field of public procurement (Thai, 2001; Carter and Grimm, 2001). Those 
included, beyond others, under a partnership agreement with the Florida Atlantic University (FAU) 
the establishment of the Public Procurement Research Center, as well as the launch of the first 
scholarly journal on the field, the Journal of Public Procurement. We decided on setting the cut-off 
year for this review a few years before the launch of those initiatives to, among other things, be able 
to assess their impact on the field.  The final year of consideration, 2012, was the most current 
research year when this systematic review was initiated in 2013 and was thus chosen to represent 
the most recent developments.  

Search terms were developed by testing individual term's effectiveness against batches of twenty 
search results. After the test batches had revealed many terms to be ineffective in that they did not 
add any new or relevant results, the following are the final search terms utilized in combination.
    

� Variations of public: public; government 
� Variations of procurement: procurement; purchasing; contracting; buying; commissioning

    

For the database Scopus, searches for the search terms was restricted to title, abstract and keywords 
of the article. The proximity operator of W/5 was included between two consecutive search terms to 
include results where the two search terms appear within five words. Scopus advises researchers to 
use a proximity operator of either 3, 4 or 5, if they wished to find the search terms within phrases 
(Scopus, n.d). To lower the threat of falsely omitting relevant literature, we utilized the widest of the 
advised proximity operators. For the Web of Science database searches were restricted to the topic 
subject and title. In line with the Scopus searches, the proximity operator NEAR/5 was used. 

For the Scopus database searches were restricted to the subject area of Social Sciences & 
Humanities. For the Web of Science database searches were restricted to the subject areas Science 
Citation Index Expanded and Social Sciences Citation Index. 

Search results were assessed for relevance in a three-step process based on Bettany-Saltikov (2010) 
by comparing title, abstract and the full text against stipulated criteria for in- and exclusion. The main 
rationale was that we only wanted to include articles that were strictly on the topic of public 
procurement and which provided exemplars of current practices, best or worst, as well as guidelines 
for practice and research. The criteria may be requested from the authors. 

Relevance assessments were partly conducted in a team of four. The other three researchers could 
not finish all batches due to personal agendas that no longer allowed for the time intensive effort. As 
a result, the title assessment was fully conducted in a team, while the abstract assessment was only 
partly conducted in a team, and the final full text assessment was conducted by the main author 
alone.  



The remaining 378 articles were then coded against eleven main categories and subsequently 
anaylzed by means of descriptive statistics using the software SPSS.  

 

Findings and discussion  

This review analyzed the status of public procurement research and how it developed globally 
between the years 1997 and 2012. We found that the relevance of the field, assessed by annual 
publications, increased significantly over the years, a raise which began in 2003 (Figure 1). High 
individual authors, who only published one or two articles, as well as the fact that 199 different 
journals were the publishers of the 378 articles included in this review, highlight that public 
procurement is no isolated research field, but instead highly cross-disciplinary.  

The majority of journals, 68.5%, published only one article over the sixteen years, and a further 
14.5% published two. Even the top ten publishing journals each account for a maximum of 3.7% of all 
papers included in this review ( 
Table 2) and they often published merely one or two relevant articles within four year intervals. Due 
to the high requirements of the chosen databases, the Journal of Public Procurement is not listed in 
the Web of Science database, while Scopus only lists publications from 2012 onwards. Yet, in this 
final year the journal published eight relevant articles, making it the overall fourth most productive 
publisher and the most knowledgeable on the field of public procurement research. 

Forty-eight countries published relevant articles, while eighty-five were studied. While this poses to 
variation, our analyses revealed that most influential countries, both publishing as - due to a strong 
home bias of researchers - studied, are mainly the USA and UK, while all other countries have very 
low relative shares. Yet, the importance of the top publishers decreased greatly as more countries 
entered the field over the course of time. Especially European countries have rapidly increased their 
research activities in the later years. If this trend is continued, they could become more 
knowledgeable on the field and PP research could mature to a state where phenomena are studied 
against more versatile backgrounds.  

PP research is highly practice oriented, which manifests itself both through employed research 
strategies, which were mostly case studies and survey researches (Figure 2), as through utilized data 
sources, of which reviews of non-academic literature and survey methods were most prominent 
(Figure 3). Shortcomings of these trends refer, paradoxically, to practical relevance as all those 
measures have limited reliability and their findings are difficult to generalize. The mostly neglected 
measures to pool findings (meta-analyses) or apply them to further analyses (literature studies) 
disable the field from deriving at definite findings, which can be applied by practitioners. 

 

Figure 1 Publication trend 



 

 

What further inhibits practical application is that research was very unspecific with respect to context 
variables: 56.1% of papers did not specify a government level, 28.6% no product, and 60.6% of 
articles were grouped into the pooled categories of unspecified industries and sectors from which 
the public procures. Moreover, 20.6% of papers did not specify their data sources, which poses to 
dubious scientificity as findings cannot be verified by others.  

The field addressed a wide range of twenty different topics, including nine that were only studied 
once  to  twice  and  which  were  grouped  into  a  pooled  category  entitled  “Other  topic”. However, 
topics have been addressed by uneven proportions of papers: while the top studied topic of 
procurement strategies was studied in 61.4% of papers, the second most prominent topic, selection, 
was merely studied by 17.2% of the articles. Even more so, other topics' relevance decreased over 
time, while procurement strategies' continued to grow (Figure 4). 
Of the twenty different procurement strategies addressed, research mainly focused on contracting-
out and PPP, which combined were studied in 64.2% of strategy papers.  

This apparent, yet fallacious, versatility was also observed for studied industrial and sectoral 
contexts: while thirty-two different industries and sectors were studied, research mainly focused on 
the construction industry, studied in 20.6% of papers, while the second most often studied sector, 
the health sector, was only studied by 6.9% (Figure 5). 

The review concentrated on discovering prominent research designs and study characteristics. 
Overall, services were the most often studied product type, although over time their proportionate 
relevance decreased as particularly works became increasingly popular. 

Publishing country Frequency Percent 

USA 179 47.4% 
UK 135 35.7% 
Australia 53 14.0% 
Spain 34 9.0% 
Germany 24 6.3% 
Italy 24 6.3% 
Hong Kong 23 6.1% 
Netherlands 23 6.1% 
France 21 5.6% 
Sweden 21 5.6% 
Canada 20 5.3% 
Norway 18 4.8% 
China 17 4.5% 
Finland 15 4.0% 
Denmark 14 3.7% 
Taiwan 14 3.7% 
 
Table 1 Top 16 publishing countries 1997 - 2012 

 

Journal Frequency Percent 

Journal of Purchasing 
and Supply Management 14 3.7% 

Public Administration 11 2.9% 
Public Administration 
Review 11 2.9% 

Australian Journal of 
Public Administration 10 2.6% 

International Journal of 
Public Sector 
Management 

10 2.6% 

Journal Of Construction 
Engineering And 
Management 

10 2.6% 

International Journal of 
Industrial Organization 8 2.1% 

Journal of Public 
Procurement 8 2.1% 

Public Money & 
Management 8 2.1% 

International Journal of 
Project Management 6 1.6% 

 
Table 2 Top 10 publishing journals 1997 - 2012 

 



 

Figure 2 Research strategies per time interval 

 

Figure 3 Data collection methods per time interval 

The most frequently studied government level is the local one. Over the sixteen years, the municipal 
level was researched increasingly more often, while the federal level slightly decreased in scientific 
relevance. Whereas during the years 1997 and 2008 the majority of articles conducted quantitative 
research, qualitative methods gained more attention in the final four years, resulting in both 
methodologies being applied almost equally often. This achieved status is a sign of maturity in that 
no method is under- nor overused. With respect to time dimension it was shown that PP research 
was focused on cross-sectional research, applied by 79.6% of reviewed articles, which inhibits 
generalizability of findings (Babbie, 2006).  

While on the global level overall favorites per research variable could be detected, cross-country, as 
well as cross-topic comparisons showed great variations.  
Research on the strategy of e-procurement showed noticeable limitations in that it was only assessed 
by means of survey research and case studies, while fifteen of the sixteen papers on the topic did not 
specify the private industry or sector from which the public procures. Utilizing the full spectrum of 
research strategies increases generalizability of findings. Furthermore, contextualization is 
paramount for evidence-based management, as it also enables other researchers to assess reasons 
for potentially contradicting findings.  

High impact papers did not show differences to low impact papers with respect to contextual 
imprecision. A noticeable distinctiveness observed is that while low and medium impact papers 
focused on the more practice oriented research strategies of case studies and survey 



 

Figure 4 Topics per time interval 

 

Figure 5 Industries and sectors per time interval 

research, while mostly neglecting literature studies and meta-studies, the high impact papers 
exclusively relied on the latter strategies as well as on survey research. This shows that high impact 
research utilized existing, scientific knowledge, which is important in developing the PP field to 
maturity.  

The overall conclusion with respect to the maturity level of PP research is that while various different 
paths have been laid, researchers continued to walk the main roads. To develop the field further, 
researchers are strongly advised to research the field from more diverse angles. The data provided in 
the full review can provide them with the needed information as to which designs have been 
underused until today. Moreover, scientists should synthesize past findings for the sake of deriving at 
definite conclusions. Only when research findings are tested against various backgrounds and when 
past findings are validated, can definite findings be developed, which can eventually be consulted by 
practitioners. 

   

Review limitations 

A limitation of this review is that the categorizations of all included articles were done by the main 
author alone. To make the findings objective, systematic literature reviews should be conducted 



within a team of researchers (Tranfield, Denyer and Smart, 2003; Rousseau, Manning and Denyer, 
2008).  As this limitation was known at the beginning of the research project, this paper aimed at 
making the review process highly transparent to enable other researchers to replicate the work and 
test the findings.  

A further limitation regards the exclusion of articles published in other languages than English, which 
may have yielded a language bias (Egger et al., 1997).  

Restricting the search for relevant papers to only two databases may have omitted relevant papers, 
since even the renowned databases Scopus and Web of Science do not hold all relevant articles. This 
apprehension was confirmed by the fact that ten years of publications from the Journal of Public 
Procurement were missed because the journal was rejected by Thomson Reuters, and only accepted 
by Elsevier in 2012.  

It is generally considered important to include grey literature in a systematic literature review to 
develop a more complete overview (Tranfield et al., 2003; Rousseau et al., 2008; Hopewell, 
McDonald, Clarke and Egger, 2007). Grey literature refers to ``multiple document types produced on 
all levels of government, academics, business, and organization in electronic and print formats not 
controlled by commercial publishing i.e. where publishing is not the primary activity of the producing 
body.'' (GreyNet International, n.d.). Due to its nature, grey literature is difficult to locate and can be 
abundant, which would have exceeded the time range of this review. Moreover, this type of 
literature does not satisfy the research aim of presenting an overview of only the most influential 
scientific literature. According to Davies (2000) publication bias may adversely affect the validity of 
findings as journals tend to favour publishing positive results. 

 

Directions for future research 

To address this review's limitations, other researchers are encouraged to replicate the work to test 
the findings. Full replications should take account of the limitations of this review. 

While the review provides a detailed overview of researched topics and the designs applied to study 
them, researchers should take these findings into account when designing upcoming studies. To 
increase versatility and increase generalizability of findings, subjects should be assessed against 
different backgrounds and by different means. As shown in the topic analyses, increase in versatility 
is especially needed for research on e-procurement, which was approached highly limited in the past.  

While this systematic literature review concentrated upon cross-country differences, it would be 
interesting to detect most active institutions on the field, as well as inter-institutional collaborations.  

The high amount of 199 individual journals publishing relevant research may be analyzed with regard 
to most prominent backgrounds to detect which scientific fields are the main stakeholders of PP 
research.  

This review does not include an analysis of most relevant topics per publishing country. Since public 
procurement practices are embedded in local system contexts, such analyses may provide interesting 
insights as to how PP research foci differ globally.  

The citation analysis conducted in this review was limited to citations of Scopus and Web of Science. 
As PP is very practice oriented, it is likely that paper impacts differ when non-scientific citations are 
included. Such analysis could provide valuable insights into the potential differences in topics' 
relevance to practitioners. Potentially observed differences could then inform future research topics, 
which would both make the field more diverse, as it would also increase practical relevance. 



Finally, replication of this review in a few years’  time is encouraged to assess how the field developed 
after 2012. Since recent trends have been observed, such as the study of more diverse industries and 
sectors in the later time intervals and an increasing relevance of European publishers, the research 
field may appear quite different in the years after 2012.  
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Auditing Public Procurement: Roles of the Office of the Auditor General of Thailand 

in ensuring Transparency and Accountability in Public Procurement 

Sutthi Suntharanurak1 

Abstract 

 Supreme Audit Institution (SAI) is one of the most important pillars of good governance and anti-

corruption agencies. SAI could enhance transparency and accountability in public procurement. Transparency 

and Accountability are the main characteristics of good governance. In 1977, the Lima Declaration was intended 

to provide criteria to ensure independence and effective of government auditing. This document showed that the 

government auditing could play the important role in enhancing transparency and accountability in public 

financial management. 

Presently, the auditing public procurement is another type of audit of Office of the Auditor General of 

Thailand (OAG). Under compliance audit, the main audit objective is to ensure that the procurement process of 

goods and services including public works have been followed the public procurement law and regulations. It is 

essential to check whether public procurement is made through transparency processes, supporting competitive 

public procurement market and obtaining values for money. For OAG Thailand, the auditing public 

procurement consists of three phases. The first phase is the audit of preparation of procurement plan. Next 

phase, the auditor will review the tendering and awarding processes. For the last phase, the auditor will examine 

the execution of public procurement contract. Under the State Audit Act, the audit report and recommendation 

will be submitted to the audit entity in order to improve its procurement management. However, many 

irregularities cases were submitted to anti-corruption agencies because these cases might be related to corruption 

in public procurement. Many previous audit findings will be revised for developing measure of transparency and 

accountability in public procurement system. Additionally, OAG Thailand still plays another role to improve 

transparency by publishing main detail of contracts of audit entities through OAG website. This paper attempts 

to analyze how OAG Thailand contributes to ensure transparency and accountability in public procurement. 

Keywords: Supreme Audit Institution, Auditing public procurement, Office of the Auditor General of 

Thailand 
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1. Introduction 

 Each  year  Thai  government  spends  a  large  share  of  taxpayers’  money  through  public  

procurement-purchasing goods and services ranging from stationery, military weaponry, 

medicine, road construction, and so on. For this reason, the Office of the Auditor General of 

Thailand (OAG) emphasizes on the auditing public procurement to ensure transparency and 

accountability exists at all stages of the procurement procedures. This paper will discuss the 

role of OAG Thailand in public procurement through the audit of public procurement. The 

author attempts to explain how OAG Thailand contributes to enhance good governance in 

public procurement. This paper is consisted of four parts which the next part will summarize 

briefly about background of public procurement in Thailand. For the third part, the author 

will clarify the auditing public procurement of OAG Thailand which reflected the role of 

Supreme Audit Institution (SAI) in enhancing transparency and accountability in public 

financial management. However, the final part will be conclusion and looking forward to 

improve the auditing public procurement under values for money audit.  

2.  Background of Public Procurement in Thailand: Legal Framework 

 The main legislation about public procurement in Thailand is the Regulation of the 

Office of the Prime Minister on Procurement and its amendment (ROPMP) of 1992. 

Chulasingh Vasantasingh (2008: 39) noted that this regulation has been revised to be in line 

with the public procurement of the UN Commission on International Trade Law 

(UNCITRRAL). Also it was based on the basic principles of proper procedures which 

ensured fairness, prudence, transparency and accountability. However, the Thai government 

has established a central procurement agency called the “Office of Procurement 

Management”  or  OPM  in the  Comptroller  General’s  Department  (CGD) within the Ministry 

of Finance. The duty of the OPM is to supervise or consult the individual procuring entities, 

monitor compliance with the regulatory framework, set and harmonize procurement policy, 

as well as recommend reforms. Since 1992 the government has set the Committee in Charge 

of Procurement (CCP) to interpret the ROPMP, make recommendations concerning its 

enforcement and amendment, grant exemptions from the ROPMP to procuring agencies, and 

hear   complaints.   Further,   Thailand’s   law,   regulations,   and   policy   guidelines   on   public  

procurement are published in the Royal Gazette. Also they are posted on the websites of the 

Ministry of Finance. 
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 Under the ROPMP, the procurement methods depend on several factors including the 

value of the contract, the nature of the goods and services, and the urgency of the 

procurement. However, since 2005 procurement valued at above 2 million baht has had to be 

conducted through an electronic auction (e-auction). In the procurement process, the procuring 

agency must publish the criteria of prequalification and method of selection. The publication of 

procurement opportunities increases bidding participation, also consequently reduce the risk 

of collusion or bid rigging in the procurement process.  

 Generally, all procuring agencies must announce their procurements on the 

Governments’   central   procurement   website   (www.gprocurement.go.th)   and   relevant 

agencies’   websites. Additionally, they must make these announcements to the Mass 

Communication Authority of Thailand, the Broadcasting Authority, and the Office of the 

Auditor General of Thailand. Hence, clear definitions of the criteria and procedures for bid 

selection are the important factors in reducing corruption in the procurement process. 

(Chulasingh Vasantasingh, 2008: 41) Normally, the ROPMP provides general selection 

criteria,   namely,   price,   bidder’s   qualification,   and   quality. The selection committees are 

responsible for evaluating and selecting the lowest bidder. The lowest bidder under 

government criteria will be announced on the website of the procuring agency and finally a 

contract  is  signed  as  “contractor”  of  the  government  agencies  involved. 

 After post-procurement processes, the ROPMP provides the principles of public 

contract management, for example, the Material Inspection and Acceptance Committee is in 

charge of inspecting the fulfillment of the procurement contract, in term of quality and 

quantity of goods and services. 

3. Auditing Public Procurement of OAG Thailand: Compliance or Performance Audits 

In the past, SAIs attempted to audit public contracts especially the auditing public 

works which mentioned to section 21 of the Lima Declaration2 in 1977. The Lima 

Declaration (1977) defined the guidelines on auditing precepts which should be implemented 

in each country. This declaration contains a comprehensive list of all goals and issues relating 

to government auditing particularly the independence of SAIs. Additionally, it was intended 

to provide criteria to ensure independence and effectiveness of government auditing. This 
                                                           
2 Presently, Lima Declaration (1977) is adapted to the first International Standards of Supreme Audit Institutions or 
ISSAI 1 which stated the basic prerequisites for the proper functioning and professional conduct of Supreme Audit 
Institutions and the fundamental principles in auditing of public entities. This guideline consists of seven principles ,i.e., (1) 
purpose and types of audits, (2) independence of SAIs and its members, (3) relationship to parliament-government and the 
administration, (4) powers of SAIs, (5) audit methods, audit staff, international exchange of experiences, (6) reporting, and 
(7) audit power of SAIs. 
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document shows that the government auditing could play the important role in enhancing 

transparency and accountability in public financial management. 

 At the beginning era, the audit powers of SAIs related to the public procurement in 

the auditing public contracts. However, it mentioned to the audits of public tendering 

especially the competitive issue. Particularly, it emphasized on the auditing public works. 

 

  

 

 

 

 

 

In box 1, it shows the section 21 of Lima Declaration (1977) which explains the basic 

concept of auditing public procurement. However, this concept is developed to the audit 

guideline in public procurement, for example, the audit of public works which performed by 

the Board of Audit of Japan (BOJ). Under the viewpoints of compliance, economy, 

efficiency, and effectiveness, the BOJ will examine the appropriateness of public work 

project at each stage as following: planning, design, cost estimation, bidding, contract, 

construction, and inspection and receipt of the completed work. Meanwhile, in Germany 

Bundersrechunungshof (BRH) or SAI of Germany performs the auditing public procurement 

as a routine exercise. Werner Pelzer (2010) concluded that the audit approach of BRH in 

public procurement is designed to verify whether there is an actual need for the particular 

procurement. From a legal point of view, the auditor will check that the procedure has been 

conducted in accordance with public procurement regulations. In addition, the auditor 

attempts to prove whether the result of the procurement procedure achieves values for money. 

Therefore, the auditing public procurement in Germany seeks to ensure regularity as well as 

good performance. In practices, the BRH will identify subject matter and scope of audit in 

public procurement by using budget plan, procurement statistics, and contracts also 

complaints, evidences and petitions from the third persons. 

Box-1 Section 21 of Lima Declaration (1977) 

1.  The considerable funds expended by public authorities on contracts and public works justify a particularly 
exhaustive audit of the funds used.  

2.  Public tendering is the most suitable procedure for obtaining the most favorable offer in terms of price and 
quality. Whenever public tenders are not invited, the Supreme Audit Institution shall determine the reasons.  

3.  When auditing public works, the Supreme Audit Institution shall promote the development of suitable 
standards for regulating the administration of such works.  

4.  Audits of public works shall cover not only the regularity of payments, but also the efficiency of 
construction management and the quality of construction work. 
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Hence, the auditing public procurement is based on audit approach in both regularity 

auditing and performance auditing. Normally, the regularity auditing is consisted of the 

financial and compliance auditing. The main objective of regularity auditing is to verify that 

the procurement processes has been conducted under public procurement laws and regulation. 

Presently, some SAIs still carries out the auditing public procurement under this approach 

such as the Office of the Comptroller and Auditor General of Bangladesh, and OAG 

Thailand. Meanwhile, many SAIs attempt to implement the performance auditing approach 

for verifying that the result of the procurement process promotes values of money. For 

example, National Audit Office of United Kingdom (NAO, UK) examined the improving 

public procurement of UK government by using the values for money audit. The NAO audit 

report showed that there have been problems in implementing the procurement reforms such 

as ineffective governance structures, unrealistic targets, incomplete data, and weaknesses in 

the management of the central contracts. These problems might affect to the values for 

money in public procurement reforms. 

For OAG Thailand, the auditing public procurement is a main audit type which OAG 

establishes the direct department for public procurement auditing. According to the 

Notification of State Audit Commission about setting organizational structure and duties in 

Office of the Auditor General of Thailand B.E. 2555 (2012), in headquarter office there are 

five procurement audit units or known as Procurement and Investigative Offices 1-5. These 

offices perform public procurement auditing and investigative auditing. In addition, in 

regional audit offices there are 15 procurement and investigative auditing units or known as 

Regional Special Audit Offices 1-15 distributed across the country. 

However, the auditing public procurement is still based on the compliance auditing. 

The main objective of auditing public procurement is to ensure that the procurement process 

of goods and services including public works have been conducted the public procurement 

law and regulations. Under OAG audit mandate3, it is necessary to verify whether the public 

procurement procedures are made through three perspectives (1) transparency processes, (2) 

supporting competitive public procurement market and (3) obtaining values for money. 

                                                           
3 Under the Organic Act on State Audit B.E. 2542 (1999) or the state audit act of Thailand, OAG will conduct the state audit, 
for example, to audit receipt and payment, the retention, and disbursement of money and other properties belonging to or 
being within the responsibility of the audited agency and give opinions as to whether it is in compliance with the laws, rules, 
regulations or resolutions of the Council of Ministers, and to, as it wishes, audit the disbursement of money and use of other 
properties or the procurement under a  given plan, work or project of an audited agency and give opinions as to whether 
they are in compliance with the objectives, economical, worthwhile and achieve their goals. 
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However, the third perspective as obtaining values for money seems to be ultimate goal 

which the compliance auditing method could not attain this goal. 

Presently, the public procurement auditing of OAG consisted of three phases as 

following: 

1) Audit of preparation of procurement plan; 

2) Audit of tendering and awarding processes; 

3) Audit of contract management. 

In the first phase, the public procurement auditor will check the preparation of 

procurement plan under the Notification of State Audit Commission about making  

preparation of procurement plan of audit entities B.E. 2546 (2003). The objective of this 

notification is to enhance the good governance in the procurement system of audit entities. 

The notification determines that all audit entities have to make the preparation of 

procurement plan and submit to OAG in order to review this document. The main content of 

procurement plan is consisted of category of procuring items, value of good & services and 

public works (more than 100,000 Bath for goods & services and 2 million Bath for land 

purchasing& public works), selecting procurement method, expected date of bidding process, 

expected of signing contract, and expected payment plan. 

Under this notification, the auditor will receive the procurement plan during the first 

month of fiscal year which in Thailand commenced on October. Therefore, the auditor could 

check the procurement needs from procurement plan of audit entities. In particular, the 

important projects as mega projects must be appeared in the procurement plan, thus, the 

auditor could utilize these information to prepare audit plan in the next phase.  

In the second phase, OAG will examine the accuracy of the tendering and awarding 

processes. In this phase, OAG plays the key role obviously especially enhancing transparency 

and accountability. According to the Regulation of the Office of the Prime Minister on 

Procurement and its amendment (ROPMP) of 1992, it determines that procuring agency has 

to advertise its procurement in the website: www.gprocurement.go.th, and notify to five 

public agencies including OAG Thailand. Similarly, the ROMP issues that the procuring 

agency must submit awarding contracts which over than 1 million Baht to OAG. Therefore, 

the audit mandate of OAG is existed in the public procurement regulation which allows OAG 
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to carry out a procurement audit under transparency and accountability of tendering and 

awarding processes. 

Generally, the public procurement auditor will examine all documents in procurement 

procedures. Initially, the auditor will check main processes as followings. 

(1) The identification of needs should be clarified in the request procurement report of 

procuring agency. In particular, obvious specification of procuring items should be broad and 

open for competition. 

(2) The bidding documents4 should clearly define the bid evaluation criteria. Also 

adequate publicity and time have been allowed for the prospective bidders to respond. 

(3) The bidding documents should obviously describe the form of bid under the 

standard bidding documents of ROMP. 

(4) The bidding documents have to be accurately and clearly about the work, location, 

procuring items, plan and schedule of delivery and installation. 

(5) Bidding process must be disclosure to the public under concept of transparency, 

fairness, non discrimination, and competitive procurement market. 

(6) The estimated cost should be reasonable prices beneficial to the government. 

(7) The evaluation committee must be qualified and does not include anyone with a 

personal interest in the contract. In other words, the auditor will examine the conflict of 

interest behavior in public procurement. 

(8) The criteria and methodology for selection of awarding bidder should be 

accordance with the bidding documents. 

(9) The decisions and reasons of all evaluation committees have to be recorded and 

could notify to the third persons clearly.  Under the principle of bid evaluation, the evaluation 

procedure will be confidential. 

(10) Terms and conditions of contract have to be the same in the invitation bidding 

stage. 
                                                           
4 Generally, the bidding documents are included (1) invitation for bid, (2) instructions to bidders, (3) form of bid, (4) form of 
contract, (5) general and specific conditions of contract, (6) design and drawings and specifications, (7) list of goods or bill 
of quantities (BOQ), (8) delivery time or schedule of completion, (9) sample form of securities guarantees, (10) publication 
of notice, and (11) information to agent.   
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For the third phase, it is the audit of contract management which the main objective is 

to examine the execution of public procurement contract. For example, the auditor will 

examine whether delivery of goods is different from the one specified in the identification of 

needs. Further, the auditor could review the extension of time of supply of goods, equipment, 

and public works construction which should be completed within the time in contract. 

Likewise, in case of price adjustment the auditor should also be careful in the audit of 

payment escalation under reasonable price. 

However, when OAG found audit findings from the auditing public procurement, 

OAG will submit these cases to the State Audit Commission (SACs)5 in order to decide on the 

audit cases. The audit report will be rendered to the parliament, council of ministers and audit 

agency. It is also publicly available. In case of any resistance by the audit agency, SACs will 

report the irregularity cases to the higher authority supervising that audit agencies. 

Additionally, if the audit decision is relevant to the penal offences and believable corruption 

in public procurement, SACs will submit these cases to anti-corruption agencies like the 

Royal Thai Police and the National Anti-Corruption Commissions (NACC).  

 Nowadays, in order to support principles of transparency and citizen engagement, 

OAG provides the database of audit entities in awarding of contract which all audit entities 

have to submit copy of contract to OAG6. This database, known as Public Procurement 

Watch with OAG, will show contract information as contract value and name of contractor 

through http://procurement-oag.in.th/ .   

 For the benefit of database, our auditors or researchers could analyze the condition of 

public procurement market by using this database. The OAG auditors could evaluate whether 

procurement market of auditee is competitive or not. Likewise, academic researchers or civil 

society could access the fundamental information of contract which they could monitor 

public expenditure more closely. 

 In addition, many audit findings in public procurement audit will be revised for 

developing measure of transparency and accountability in public procurement system. For 
                                                           
5 The State Audit Commission (SAC) is appeared in the chapter XI Part 1 (Independent Organ under Constitution: Article 
252-254) of the Constitution of the Kingdom of Thailand B.E. 2550 (2007). In article 253, it is mentioned that the State 
Audit Commission has the powers and duties to prescribe the standards and rules for state audit, advice, recommend and 
propose the remedial measure on state audit. 

6 The Regulation of the Prime Minister on Procurement 1992, the procurement law of Thailand, determines that all 
government agencies have to submit copy of contract which valued more than 1 million baht to OAG within 30 days after 
signed contract.   
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example, in 2005 OAG proposed the Measure of State audit about public procurement of Sub 

district Administrative Organizations (SAOs)��which this measure explains good practices in 

each procurement stage of SAOs. 

4.   Conclusion: Looking forward to improve auditing public procurement in Thailand 

The auditing public procurement is one of the important instruments of OAG to 

enhance transparency and accountability in public procurement in Thailand. OAG has been 

powered to carry out the public procurement auditing in regards of legality and value for 

money. Hence, the auditing public procurement could encourage the integrity of the 

procurement system, and reduce the risk of corruption in public procurement.  

However, the auditing public procurement of OAG is still based on the approach of 

compliance auditing which could verify only the following procurement laws and regulation. 

The compliance auditing may not answer the question about values for money which the 

performance auditing could explain this point. 

Presently, many SAIs in Europe improve the auditing public procurement by using 

only the approach of performance auditing, for example, National Audit Offices in UK, 

Denmark, and Finland. Meanwhile, some SAIs utilizes both the compliance and performance 

auditing in public procurement such as Tribunal de Contas (Portugal),Bundersrechunungshof 

(Germany), and the Spanish Court of Audit (Spain). Interestingly, many SAIs in Europe have 

attempted to improve the model for public procurement auditing as known as Procurement 

Performance Model.   

The procurement performance model develops key questions as reference pointers for 

auditors evaluating the performance of the procurement function of the audit entities. It sets 

the assessment of public procurement in three levels as following; (1) the meta level will 

assess the government overall procurement strategy; (2) the macro level will assess the 

department’s   procurement   function   unit; and (3) the micro level will assess a single 

procurement project. 

Therefore, the auditing public procurement of OAG could ensure the transparency and 

accountability in public procurement; however, OAG Thailand could improve the method in 

                                                           
7The Sub-district Administrative Organization (SAO) is another type of local government in Thailand which presently the 
number of SAOs is more than 7,500 SAOs across the country.  
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procurement audit by looking forward to the performance auditing in order to obtain the 

values for money in public procurement. 
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ABSTRACT. The problems related to the traditional project procurement method are known to often lead to 
adversarial relations especially in the case of competitive fixed-price contracts and complex projects. Neither does 
the traditional, sequential involvement of the parties allow mutual exchange of information and collaboration for 
the benefit of the project. Therefore, early involvement of the construction team is increasingly utilised in 
demanding projects to incorporate versatile expertise in their planning. Often the solution is to strive for an open 
process where the price (target cost) of the project is set later after a joint development phase by the owner and the 
selected team involved. Such a process poses, however, a challenge to public owners due to public accountability 
concerns. This study tries to respond to this challenge by exploring the possibilities of awarding a contract based on 
capability and mere key price components combined with specific cost management methods to ensure the 
economic efficiency of a project. This is done by delving into the practices and experiences of four different 
infrastructure construction projects. The price components used in those four projects consisted of, for instance, fee, 
project overhead, risk and opportunity provision, preliminaries and direct costs of a certain part of the project; these 
items do not cover the total project price leaving part of the project unpriced in the selection phase. On the whole, 
the experiences from case projects have been positive and they also encourage considering the possibility of using 
the price component method more extensively in challenging future public sector projects.  
 
Keywords: price component selection, partial price selection, project alliance, infrastructure, construction 
 
Introduction 
 
It has long been the custom in construction to select service providers, especially contractors, solely on the basis of 
the lowest bid. The practice has led to risk taking and adversarial relations and created problems in the sector 
thereby impeding its development. Pressures to renew the implementer selection come also from a broader cultural 
change: a value-added strategy is now being pursued also in construction and more collaborative, relational project 
practices are increasingly applied in various forms (see, e.g. [1]). A collaborative approach often also means early 
involvement of the key parties to the process since traditional, sequential involvement of the parties does not allow 
mutual exchange of information and collaboration for the benefit of the project. Therefore, early involvement of the 
construction team is increasingly utilised especially in demanding projects to incorporate versatile expertise in their 
planning. Early involvement has also become part of governments’ strategies [2–5].  
 
At an early stage, the project is fraught with too much uncertainty which makes it impossible to estimate (all) costs 
reliably. Due to the resulting risk premiums, it is not sensible to fix the price in the early stages of project 
development. On the other hand, procurement methods involving competitors in early proposal design (for 
complete design and full price) forego the opportunity of collaboration with the client (owner) and stakeholders. 
Even if competitive ideas are presented, the owner’s decision making can be conservative and ignore possible 
improvements since evaluation of alternative solution and ensuring the absence of gimmicks is often impossible in 
the middle of a hectic process where the public owner is required to treat all competitors equally and non-
discriminatorily. If nothing else, those project constraints that require laborious administrative procedures to 
remove usually constitute an obstacle. Thus, collaboration is seldom genuine and profitable and much potential may 
be wasted in cases like this. 
 
Thus, the current solution is to strive for an open process (incl. independent cost estimators, etc.) where the price 
(target cost) of the project is set later after a joint development phase by the owner and the selected team. However, 
it is not reasonable to ignore the cost and price elements totally even then and give the service provider 
disproportionate power to price the service/project subsequently which might happen as a result of the contractors’ 
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higher cost consciousness (or information asymmetry). Actually, it is necessary especially for public owners to set 
constraints and/or a mechanism for price formulation in order to ensure price competitiveness also in the case of 
early involvement in order to comply with public sector accountability concerns. This leads to a complicated set-up 
and it is uncertain how such an approach works in practice. Accordingly, the essential goal of the study is to 
determine whether it is possible to find procurement procedures that integrate broad-based competition with good, 
creative collaboration. That is of critical importance especially since ‘public sector accountability concerns’ have 
been considered the number one factor hindering the use of relational contracting in public construction [6]. 
 
More precisely, this paper aims to increase the understanding of the possibilities and appropriateness of using 
partial price factors in case of early involvement in public procurement by delving into the practices and 
experiences of four different infrastructure projects. In those Australian and Finnish public projects team selection 
was based only on price tenders for some cost items or parts in addition to capability assessment. These items do 
not cover the total project price. The price components used in those four projects were, for instance, fee, project 
overhead, risk and opportunity provision, preliminaries and defect correction cost. In the case of assigned 
components tenders are binding. That which was not covered by the components was left to be priced during 
subsequent collaboration.  
 
In other words, the proponents themselves do not seek/present a total price for a project: just an estimate of the 
unpriced part is prepared on the basis of the owner’s own cost-estimate items and/or offered component prices to 
determine the comparative price. In the end, the selection criterion is the ‘most economically advantageous tender’ 
which means that capability/quality is always taken into account in selection in addition to (comparative) price 
although it is not delved into here. The descriptions focus mainly on price components, and other aspects are 
described only to the extent that they are linked to the use and use criteria of components. Correspondingly, for the 
purposes of this study, the listed approaches are jointly called ‘price component selection’ despite the term’s 
possibly limited interpretation. 
 
The paper starts with a closer look at the need for targeted practice due to the on-going tendency toward relational 
contracting and better integration of the construction team. That is followed by an analysis of cost uncertainty and 
the ability to impact costs which vary during the advancing process. The analysis produces two imprecise critical 
points to serve as a frame of reference for an examination of the practical examples thereafter. There, the focus is 
on the price components used as selection criteria in four different case projects which are also examined in relation 
to the said frame of reference for a better understanding of the wide range of possibilities in existence. 
Appropriateness of the different approaches is then discussed based on interviews of parties to the projects while 
some remarks are also made from the viewpoint of public procurement regulations. The European perspective is 
emphasised in the study; the different constraints possibly existing in other parts of the world are not examined. 
 
Need for a change  
 
From adversarialism to collaboration 
 
Fragmentation of the construction process and the resulting adversarial relationships between the involved parties 
have led to a lot of criticism towards prevailing procurement practices. The initial reason seems to be the separated 
design and construction, or disintegration of the construction project process in general (e.g. [7]), where the low bid 
syndrome can be recognised as a major determinant behind the customary adversarial behaviour [8–12].  
 
‘Relational contracting’ has been offered as a solution to these challenges. This is due the fact that a contract based 
upon a relationship of trust between the parties, where responsibilities and benefits are apportioned fairly and 
transparently, is called ‘relational’ as opposed to ‘transactional’. This kind of duality can be traced back to ‘the 
relational theory of contract’ (e.g. [13]). In practice, relational and contractual mechanisms are complementary parts 
of the governance continuum of a project [14, 15]. While explicit contracts are needed to reduce uncertainty and 
minimise opportunism, they can only cover foreseeable contingencies í specifying everything would increase 
planning costs and prevent a flexible and quick response to unforeseen events. This is where the relational aspect, 
with its socially complex routines, comes into play in interorganisational relationships. 
 
Critical consideration of contract law also provides a basis for the theory of ‘transaction cost economics’ when 
examined jointly with economics and organisation theory (see [16]). In reference to the theory, it says in [17], for 
instance, that due to ‘bounded rationality’, the actors in any contract have limited foresight and are unable to 
foretell the future, nor can they fully, precisely and unambiguously specify the known aspects due to the limitations 
of language and the cost of calculating and communicating plans and solutions (cf. [18]). While ‘asset specificity’ 
ties the contracting parties together due to the losses caused by termination and changing service providers, 
‘opportunism’ in the form of pricing of extras may occur. Bearing this in mind, the initial tender may have been 
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manipulated already considering the existing loopholes referred to above. Moreover, it is stressed that in traditional 
delivery methods an increase in reimbursable costs generates also costs that are not allocated to the project meaning 
that part of the cost effects often go unrecognised. For these reasons, traditional contracting would lead to an 
uneconomical result especially in complex projects from the viewpoint of the owner (see e.g. [17, 19, 20]), which 
explains the contents of ‘the low bid syndrome’ referred to above. 
 
Relational contracting is also called for by the change that has taken place within the modus operandi of the 
industry and its clients. The owners of built assets have increasingly regarded them as strategic means to improve 
the performance of their core operations (e.g. [21]. Correspondingly, they have in many cases started buying 
business solutions, not just construction capacity, which, moreover, requires employing relational contracting 
practices [15]. In general, there are various forces driving towards further servitization of construction [22]. 
Servitization, which means integration of additional services, knowledge and support to the supplier’s core product 
offerings, also puts the firm face-to-face with its customer [23] increasing thereby the importance of the relational 
mechanisms that supplement the contract [14]. Moreover, performance in demanding, risky projects could 
obviously be improved by joint risk management [24, 25].   
 
From sequential process to joint development 
 
Studies aimed at fostering innovation in construction also stress the need for closer integration and improved 
collaboration [26–28]. Systemic innovations, especially, require comprehensive or multidisciplinary expertise. It is 
also clear that co-operation that begins early enough with respect to design creates the best possibilities for utilising 
the partners’ expertise in seeking better and more cost efficient solutions than the conventional ones. This is based 
on the fact that the ability to impact the cost weakens, and the cost of design changes increases, when the process 
proceeds as illustrated at the top of Figure 1 imitating literature (e.g. [29–31]). Yet, conceptualisation of the project 
prior to the mobilisation of the entire team is needed to direct the work. 
 
Although innovation-orientation may be considered the main driver for renewal, studies on the negative influence 
of project changes in the current practice provide some understanding of the existing potential. In [32], for instance, 
it is concluded that the fragmentation of the design and construction process increases the likelihood of change 
orders with conventional project procurement methods causing significant cost and time overruns. Most change 
orders arise from problems in planning and design [32–35], which early team integration is believed to alleviate. In 
[36], again, it is shown how late change is more disruptive of project productivity than early change as also shown 
in the figure. 
 
On the other hand, as illustrated for instance by [37] and [38], a project budget evolves towards an increasing level 
of accuracy: the spread of uncertainty becomes narrower, as would be expected due to the intensive work 
undertaken by the team to develop the plans. Since risk premiums alternate in parallel with risks (e.g. [39]), the 
owner should aim to fix the pricing of the project relatively late in the process as outlined in the middle of Figure 1. 
In other words, early pricing with inadequate planning lead contractors to add arbitrary premiums to their quoted 
prices potentially resulting in money being wasted by the client [40]. Yet, the pricing should normally be agreed 
prior to launching the costly construction phase to avoid the situation where the owner carries all the risks.  
 
Practical application of both of the above viewpoints means early involvement of the construction team (Step 1 in 
Figure 1) combined with late fixing of the price level (Step 2). In other words, early involvement of the 
construction team which leads to the signing of a final contract (although conditional) is of primary importance for 
the project’s success providing that an arrangement ensuring a reasonable price later in the process can be 
developed. Such arrangements, for the most part, are examined later in the paper, and the two-node process 
reintroduced at the bottom of Figure 1 forms a tentative frame of reference for that.  
 
The importance and potential of this ‘development stage’ (between Steps 1 and 2) is obvious also on the basis of 
earlier research. The reported experiences from early involvement are mostly positive [2, 3, 40–43] especially when 
the team is involved with the intention of implementing the project to completion – consultative involvement is not 
likely to work as efficiently due to the inadequateness of incentives or, more precisely, the existence of 
disincentives [44]. All in all, it is clear that the trustful relationship of ‘relational contracting’ should not be 
understood only as a collaborative component of a contract after all its price-inclusive conditions have been fixed. 
 
 



� 4�

Cost of late 
design 

changes

Ability to impact 
cost and total 

value

Design ConstructionConcept

Accrued 
costs of the 

project

Uncertainty in 
relation to cost 
and total value

Appropriate�time�for�involvement�of�key�players

Appropriate�time�for�fixing target�cost

Design ConstructionConcept

ᬚ

ᬛ

ImplementationDevelopmentConception ᬚ ᬛ �
�

Figure 1: Illustrations of the two conceptual fulcrums of the involvement process. 

 
Case examples 
 
Common project characteristics 
 
This chapter presents four projects adhering to the practice of ‘price component selection’ to introduce the change 
of the previous section (partially) to traditional practice while yet remaining cost conscious and observing public 
sector accountability requirements – not putting the owner at the service providers’ mercy. 
 
More precisely, these projects are alliancing projects for major infrastructure procured by public bodies. Project 
alliance is a project delivery method based on a joint contract between the key actors to a project (owner, designer, 
constructor) whereby the parties assume joint responsibility for the design and construction of the project to be 
implemented through a joint organisation, and where the actors share both positive and negative risks related to the 
project and observe the principles of transparency of information in pursuing collaboration [45, 46]. The alliancing 
practice also typically leans on the early involvement of the team for joint development. Thus, it truly is a form of 
relational contracting. 
 
The project alliance system evolved from the need to improve the implementation of demanding and risky 
investment projects – due to, for instance, new technology and project conditions or interfaces – and it has broken 
through especially in Australia [47, 48]. 
 
Overall selection process 
 
The overall selection method naturally varies per project but is generally based on both qualitative and price 
components. Typically the competition entrants, who have been selected as tenderers, receive a request for 
proposals. After the first round proposals have been submitted, the number of tenderers is reduced based on an 
assessment including interviews. Thereafter, two competing teams usually continue to the stage involving 
workshop tasks that are evaluated as a part of qualitative criteria. Then, the competitors give their quotes for the 
requested price components. Sometimes pricing is openly discussed already during the preceding workshops (e.g. 
in case of a risk analysis which is of no real value if cost consequences are not dealt with), but most often they are 
finally tendered in a sealed envelope that is opened only after other evaluation measures have been completed. As a 
rule, the tendered price components have been binding. Selection is then made based on joint assessment of the 
team’s capability and a comparative price constructed from the quotes.  
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Overall, that was the process primarily followed in the presented cases with a few exceptions. In Case 4, the final 
evaluation of capability was done already in an earlier stage and the three competitors continuing to the last stage 
focused just on project design and pricing. Case 4 was also different from the others in that cost escalation 
provision was not needed due to later index-linking whereas in the other cases the tenders also had to cover cost 
escalation. In Case 3, again, some of the presented price components were not binding.  
  
Subsequently, selected service providers develop the project and its design in co-operation with the owner before 
the actual target cost (or target outturn cost, TOC) is set and the parties are ready to finally commit to the 
implementation of the project in question. Thus, TOC is agreed prior to launching construction and termination is 
possible if the parties are not able to agree on, for instance, the TOC. The TOC is to be based on quoted price 
components and, the remaining part, on project/risk- and market-adjusted (or tested), audited direct costs of earlier 
projects. After the completion of the project, the owner and service providers share the difference between the 
target and outturn costs. 
 
One characteristic of the selection process needs to be emphasised in particular since the following presentations 
skip examination of the quality/capability assessment: evaluation of capability – with its manifold meanings – is a 
very in-depth, stage-wise process especially if the price components are rare (cf. [47, 49]). It includes interviews 
and collaborative development workshops often with a psychologist involved in the evaluation – in addition to the 
more usual criteria of past performance, know-how and experience of section managers, and project specific 
narratives on strategies, approaches and management plans. 
 
Case 1: Road tunnel with junctions 
 
The project involves relocating an arterial road that is a major entry road to a city as well as a through road for long 
distance traffic. The aim is to bury part of the road, that currently divides the city and becomes regularly congested, 
in two 2.3 km tunnels with three lanes in each direction, to widen the rest of it (along 3 km), and to connect it to the 
surrounding traffic network by graded interchanges. Besides the city infrastructure, the tunnels will also pass under 
the rapids traversing the city at 20 metres below the river bed. The price components used in the selection were the 
following [50]: 

• Fee percentage of design companies which consists of company-level overheads and expected profit when 
the fees of designers to the main contract are combined according to their work shares.  

• Fixed-fee of contractors which consists of company-level overheads and expected profit when the fees of 
contractors to the main contract are combined according to their work shares. 

 
The owner used the same – his own – direct cost estimate in comparing competitors, which thus became the basis 
of the assumed size of the direct costs of both last stage proponents. Based on data from earlier projects, the owner 
divided the total cost estimate into likely design and construction costs for the calculation of a comparative cost. 
Designers’ fee was calculated from the design share (based on the percentages) after which all items were added up 
to arrive at a total comparative cost (Figure 2). Selection was then made based on joint assessment of the team’s 
capability and the comparative price where the former carries greater weight than the latter. Due to the small 
number and limited coverage of concrete price components, the cost viewpoint is reflected in the selection 
primarily as a component of capability through the proposed method for control of the economy, presented budget 
critique and suggested development possibilities. Thus, it is not question of track records and formal qualification, 
but a solution-oriented view is required.  
 

 
 

Figure 2: Formation of comparative price in the road tunnel project. 

 
�  
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Case 2:�Water treatment plant 
  
The project involves renovation of a water treatment plant that processes the sewage of about 1.5 million people. 
Before the renovation, the treatment system consisted of two main stages that were not modified. Instead, the 
renovation added a third stage to the process, which improved the treatment result considerably. The project was a 
new type of combination of technologies, which means that the implementation also involved technologically 
demanding development. Besides, the intermediary storage of water between the second and third stages and its 
reorganisation/location posed a big challenge to the project. The price components used in the selection were as 
follows [51]:  

• Preliminaries costs that cover costs related to the erection of temporary structures for launching the site 
(such as fences, site roads, warehouses, site offices).  

• Project overheads, which here cover the project-level management costs (e.g. safety officers, supervisors, 
accountants, financial systems) of the entire project until completion. 

• Risk and opportunity contingency based on the risk analysis made by proponents, that is, the pricing and 
summary of risks and opportunities constituting a risk allowance to be included in the TOC.  

• Fee percentage which consists of company-level overheads and expected profit when the fees of designers 
and contractors are combined according to their work shares. 

 
The owner used the same – his own – direct material and labour cost estimate in comparing competitors, which thus 
became the basis of the assumed size of the direct costs of both proponents. The cost items priced by the proponents 
were added to the cost level of the owner’s estimate: management costs, site establishment costs, and risk 
contingency (Figure 3). This total cost was then increased by the share of the fee derived from this sum based on 
the fee percentage submitted by the competitors. The result of this calculation provided a comparative price for the 
competitors. Selection was then made based on joint assessment of the team’s capability and the comparative price. 
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Figure 3: Formation of comparative price in the water treatment plant project. 

  
Case 3:�Road bridge and surroundings 
 
The project involves replacing an existing road bridge across a river with a new one next to a rural community. The 
new approx. 150 m long two-lane bridge with a separate lane for light traffic will be built in the immediate vicinity 
of the old bridge that is to be dismantled later. The work includes the implementation of walls subjected to loading 
from earth and erosion reinforcements as well as road connections and nearby access and intersection arrangements. 
The special challenges of the project derive from the fact that the bridge is connected to the adjacent square of 
special cultural-historical importance. 
 
In the competition, most of the components needed to determine the full price were tendered for. Only some 
relatively insignificant parts, such as the relocations of utilities/services networks, were not priced. Yet, some price 
components were indicative only while others were binding. The price components to be tendered for at binding 
prices were [52]: 

• Bridge TOC, which is the total of the labour and material costs needed to build the bridge (without a specific 
risk provision). 

• Risk contingency for bridge, a risk premium produced by risk analysis of bridge building to be included in 
total TOC. 
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• Project overheads TOC, which cover the overheads of both the bridge and the so-called balance of works of 
the project. 

• Risk contingency for project overheads, a risk premium produced by risk analysis of overheads to be 
included in total TOC. 

• Fee percentage consisting of company-level overheads and profit margin. A corresponding share of the sum 
of all other cost items is included in the tender/TOC.  

 
In addition to the above binding components, the following price components were offered as tentative prices: 

• Budget TOC for the balance of works, that is, a preliminary estimate of the total cost of inputs other than 
those required for building the bridge. 

• Risk contingency for balance of works, a preliminary risk premium produced by risk analysis of a so-called 
balance of works to be included in total TOC. 

At the same time, the model with its indicative scope and unit price data determined the way of calculating how 
later changes in components tendered for at tentative prices affect the overall price. 
 
The owner calculated the total prices of the alternatives on the basis of the price components submitted by the 
proponents as illustrated in Figure 4, i.e. including the contribution and influence of the owner’s estimator. The 
final selection of the contractor was based on both capability and price. In principle, the intention was to assign 
equal weights to quality and price. 
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Figure 4: Formation of comparative price in the road bridge project. 

 
Case 4: Arterial road with junctions 
 
The project involves a massive road investment for improving a main road network and increasing its capacity. The 
works centre around an about ten kilometre section of a highway bypassing a major airport. Additional lanes are 
being built for this section and many junctions are being rebuilt, a few are being expanded into complete 
interchanges. The project also includes the improvement of many kilometres of roads intersecting the main road 
and some other roads in the area. The works are mainly restricted by existing urban structure and the airport area. 
 
The selection model can be considered a partial price competition model due to the extensive scope of the project, 
although the pricing concerned a considerable part of the road network practically in its entirety, covering all costs 
at binding prices. The price data to be specified in the tender consisted of the following parts [53]: 

• Total price of construction works covering the specified part of the project (road network; utilities/services 
networks, etc. excluded) based on a unit cost calculation to be submitted as part of the tender.  

• Defect correction percentage, which is a cost item reserved for warranty works, calculated from and added 
on top of actual construction costs.  

• Project overheads (site overheads and other staff costs) which are supplemented in the case of design and 
supervision with the related staffing plan and corresponding breakdown of costs.  

• Risk provision percentage that describes the risk provision to be added on top of direct costs and calculated 
on their basis, which in the light of the risk analysis is sufficient to cover expected variation in costs.  

• Fee percentage that consists of company-level overheads and expected profit when the fees of designers and 
contractors are combined according to their work shares.  
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The owner used the unit costs submitted by the proponents in determining the comparative cost while calculating 
the estimated magnitudes of the costs of actual construction works for parts of the project to be designed later. 
These parts were not subject to design in the competition, although they were also meant to be included in the 
works under the very same contract together with the road section priced in the tender. Thus, we are dealing with 
areas 2 and 3 of Figure 5 illustrating the calculation of the comparative price (whereas only part 1 was included in 
proposal planning and pricing). Besides, the owner used his own cost estimate for some works excluded from 
tender pricing, which was the same for all competitors. 
 
The total comparative price was arrived at by adding to the construction costs determined phase by phase first the 
cost of warranty works calculated as a percentage of them, and then the sum of project overheads also compiled 
phase by phase, as well as the risk provision and fee of the service providers to be calculated later on the basis of 
the percentages submitted by the proponents. The risk provision was calculated from the mentioned item covering 
direct costs and project overheads, and it was added to the cost estimate before calculating the fee from the resulting 
sum of costs that included the risk provision. However, the setting of the comparative price was not just mechanical 
calculation, but the evaluation team also had to do a lot of work in making the tenders comparable. The selection, 
yet again, was made on the basis of both capability and comparative price while the latter carried more weight this 
time due to the relatively complete design of a critical section of the project. 
 

 
 

Figure 5: Formulation of comparative price in the arterial road project. 

 
Discussion and conclusions 
 
General assessment 
 
The case projects shed interesting light on both the possible applications of price component selection and the 
reasons behind its use. Both the reasons and applications were different in all mapped cases: 

x In Case 1 the model was used in the most minimalist way where the fee was the only price component 
quoted by the proponents. It was considered that the most important determinant of efficient project solution 
was early integration of the team and genuine, collaborative joint development due to the uniqueness and 
uncertainty related to the project. Competitive tendering on sub-contracts and price transparency were also 
of importance, in addition to the fact that the owner’s budget had already initially been considered stringent. 

x In Case 2 the model was used mainly to determine project and company overheads and joint costs. Direct 
costs were determined largely on the basis of later competitive tendering on sub-contracts, so there was no 
need to price them during the selection of the alliance team. Thus, the use of indirect costs as competition 
components locked in the price determination criteria reliably enough, and use of the owner's own cost 
estimate for direct costs made it possible to calculate a reliable comparative price. 

x In Case 3 the model was used due the genuine uncertainty related to implementation. The whole was clearly 
composed of different types of largely independent sections: the main part of the project could be priced and 
there was significant uncertainty only about the other part of the project, which justified the use of this 
model. The former project part was priced in the competition, while an estimate was adequate for the latter 
part of the comparative price, as project overheads were included in the tenders comprehensively. 
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x In Case 4 the challenge was the extensive scope of the project, which is why a large portion of the project 
had not yet been defined by the competition phase. A key part of the project was developed and priced 
during the competition. On that basis the owner could calculate a comparative price for each proponent 
using the tender prices submitted and the default project size and contents. Thus, the unit prices specified in 
the tender also acted as guidelines for the price level of the project part that had not yet been designed. 

 
A summary of price components used in the case projects is presented in Table 1. A characteristic feature of most 
components is that they are contingency provisions or joint costs and overheads added on top of direct costs. Direct 
material and labour costs are also priced partially sometimes in search of innovative project solutions. Their use can 
also be the solution when the owner considers it inadequate to base the selection on contingency provisions and 
overheads only (in addition to capability, etc.). In the case of a large project it may be reasonable, for instance, to 
request proposals for a certain part of the project area-wise while selection is based on the comparative cost of the 
entire project (cf. Case 4). In determining the comparative cost, the owner can use the unit costs submitted by the 
proponents as a part of their proposals to calculate the estimated magnitudes of the costs of actual construction 
works for parts of the project to be designed later in the joint development phase. An alternative is to break down 
the project structure-wise so that the proposals cover only critical structures throughout the project (Case 3) or 
within a section (Case 4). (More information on Cases 2–4 is available in [54], and on Case 1 in [55] and [56].) 
 

Table 1: Bases for definition of price components of case projects. 

 Case 1:  
Road tunnel 

with junctions 

Case 2:  
Water  

treatment plant 

Case 3:  
Road bridge and 

surroundings 

Case 4:  
Arterial road 

with junctions 

x Fee 9 9 9 9 
x Cost escalation    9*      9 **  
x Risk contingency  9 9 9 
x Project overhead  9 9 9 
x Preliminaries costs  9   
x Direct costs, structure-specific***   9 9 
x Direct costs, section-specific****    9 
x Defect correction    9 

*) Part of risk contingency.     **) Part of direct costs. 
***) Direct costs are tendered in the case of certain structures of a diverse project. 

****) Direct costs are tendered in the case of a certain section/area of a wider project. 
 
As to Case 4, the owner had already used a very similar price component selection procedure to select the team for 
an earlier road project. Its components corresponded to those used in this project with the exception that in terms of 
direct costs only part of the pavement had to be priced, although the contract covered the design and construction of 
the entire road structure so that the total costs were many times larger than the priced part. Both the owner and the 
service provider seemed to be highly satisfied with this previously used lighter model, but the huge size of the 
current project together with public accountability concerns forced extending the set of components to cover a 
bigger share of the project. To illustrate other possibilities deviating from Case 1 (where the owner used the same 
direct cost estimate for both proponents), only a fee quote can be requested while a proponent-specific estimate is 
prepared by the owner’s estimator for the comparison adhering to a model used in another Finnish project where a 
proposal included a partial concept design for the project ([57]; the comparison was structured differently in the 
actual case, however). And other possibilities not captured by the study surely exist. 
 
All in all, there are numerous ways of applying price component selection as shown just by the case examples. The 
used price components were different, and the organisation of the selection processes also differs, for example, in 
the timing of the workshops. The amount and nature of proposal planning also vary. Perhaps the most important 
factor is the weights the owner assigns to competitive pressure and genuine joint development for the benefit of the 
project, i.e. how the ‘development phase’ of Figure 1 breaks down into the ‘competition’ and ‘joint development’ 
stages of Table 2. Some procedures are not very far from traditional auction while some really are. Accordingly, the 
more design is needed for a proposal, the more weight is assigned generally to comparative price in the selection. In 
fact, the extreme models apply very different strategies to the development of the project and its value for money 
which allows drawing only general conclusions. 
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Table 2: Relative efforts needed for the two stages of the development phase in case projects (indicative only). 

  Case 1:  
Road tunnel with 

junctions 

Case 2:  
Water  

treatment plant 

Case 3:  
Road bridge and 

surroundings 

Case 4:  
Arterial road with 

junctions 

 

 x Competition 9 99 9999 999  
 x Joint development 9999 999 9 99  
 
Experiences 
 
Experiences from the use of price component selection in the presented cases vary correspondingly with the fact 
that the models used in the four case projects differ from each other in many ways. In the case of partial price 
selection models that aim at a relatively unambiguous and comprehensive comparative price, the same doubts often 
arise that have been found problematic in pure price competition. Besides, the use of price components may make 
procurement more challenging, unless the contents of the components have been clearly defined. At worst, the 
proponents get frustrated interpreting the contents. The formation of the costs of projects is a complex equation 
including many interdependencies and even overlaps where the interpretation of the content of an individual 
component may depend on the performer of the calculation. On the other hand, there is the risk that the design 
solution is manipulated to lower the comparative price without really improving the efficiency of the project. 
 
This also makes the comparison of tenders more challenging. Practice has shown that the owner often has to work 
to make the tenders commensurate before deriving genuinely comparable reference prices from the tenders. For 
these reasons, the price components of the partial price selection model should naturally be as independent cost 
items as possible. This is also required by the fact that the low prices of components included in the competition 
cannot be compensated for later by other cost items priced only at the development phase. Moreover, price 
components should be defined so that they play a central role in the formation of the overall costs and that they 
allow the competitors to stand out from each other. 
 
To make comparisons easier in the case of an alliance project with a joint organisation, proponents should also 
assume at the competition phase that all tasks are performed solely by the staff of the service providers. Risk 
contingency is a more conceptual factor that also poses a challenge. It is worthwhile incorporating the risk view of 
all proponents in the owner's register at first, and later to let them price the revised version. Risk contingency may 
not, however, be a reasonable factor in price component selection unless the related uncertainties can be expected to 
be largely minimised during the joint development stage before fixing the TOC. Fees and even project overheads, 
again, are appropriate in most cases due to their insensitivity to variations in direct costs. The breakdown of costs 
into direct and indirect ones must, however, always be clarified, since companies seem to have different practices in 
that respect. Direct costs, on the other hand, can be eliminated from the competition the more likely, the larger the 
share of the project purchased from the market or based on standardised solutions is.   
 
Thus, in some cases, the use of the price component method may be even more demanding than full-price selection. 
Experiences from the projects have, however, been for the most part very encouraging and support the validity of 
price component selection due to the reasons given in the ‘need for a change’ section above although possible 
caveats were listed as an advisory for future applicants. Especially in the case of more demanding projects it is 
evident that the other advantages gained by early involvement and collaborative project development weigh more 
than the challenges of competitive tendering. This was also underlined by the participants of the studied projects. In 
the case of the simplified applications of the studied projects, no express criticism was levelled at the selection 
method either. 
 
It must be emphasised that the presented view is based on interviews of the owner’s and service provider’s 
representatives in all presented cases. At the time of the interviews, some of the projects (Cases 3 and 4) had just 
completed the selection phase and, naturally, there is no certainty about what the definitive experiences will be. 
Yet, the overall assessment was highly positive and optimistic. The projects that had progressed to implementation/ 
construction (Case 1) or completion (Case 2) were even more so: the parties were absolutely satisfied with the cost 
efficiency and believed that better results could not have been achieved by any other methods (e.g. [58]). 
 
Public procurement view  
 
Although all the presented cases represent public construction projects, Case 1 is obviously the most interesting one 
from the public procurement perspective for two reasons. Firstly, it is a procurement that was carried out in Europe, 
in Finland, while Cases 2–4 describe Australian activities. (Based on anecdotal evidence, a model similar to that of 
Case 1 has also been occasionally used in Australia although it is not dealt with in this study.) The author’s view is 
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based on the fact that in Europe public procurements are controlled by basically clear regulations (whereas in 
Australia there are no similar, universally applicable regulations, and the decisions on procurement practices are 
mostly made by public servants and politicians under the guidance of various policies). Secondly, in Case 1, the 
price components were the least comprehensive leaving most of the pricing to take place only after the selection 
which may be presumed to provide the most potential for violating the regulations. This view is based on the fact 
that although the European directive on public procurement allows the application of ‘the most economically 
advantageous tender’ criterion, it implicitly also includes the price viewpoint. 
 
Yet, a project that applies the price component method in selection can rely on numerous means for managing its 
costs. Naturally, the actual method depends on the project and used price components. In general, however, at least 
the following means were used in the studied projects: 
x The owner reserves the right to subject final stage competitors to financial audits where the level of costs of 

realised projects can be assessed to serve as a benchmark in evaluation. 
x Besides the specified price components, the proponents are expected to include their pricing bases in their 

tenders for additional auditing and to serve as benchmarks for the parts to be estimated later on. 
x Major purchases of the project are to be jointly subjected to competitive bidding later and, at the minimum, 

the prices are to be market-tested (the contractor may do the work if competitive enough). 
x An independent third-party estimator is involved to assess the appropriateness of the target outturn cost 

(TOC) and the cost items it consists of (evaluation of costs and justification material).  
x A financial auditor is involved to verify costs incurred and financial management in general (auditions of 

financial systems, breakdown/limitation of direct and indirect costs, audition of reporting and invoicing). 
x The owner’s budget guiding the joint development and pricing of the project is based on two expert 

estimates completed independently and is made strict compared to the general cost level in the market. 
x The owner has the right to terminate the project for convenience, without default, for instance, but the owner 

has to pay a fair compensation for all work and services carried out by then. 
 
These features of the practice led the owners of the presented case projects to regard it the most appropriate method 
to provide good value for money in the targeted projects considering their properties, constraints and objectives. 
The requirements of owners included flexibility in scope definition and fast completion as well as the ability to 
introduce novel technologies for improved performance. Another reoccurring challenge was created by the fact that 
the work disturbed on-going operations and that numerous stakeholder issues had to be solved in the course of the 
project. The uncertainty due the project constraints and conditions was part of the challenge as were the multi-
dimensional value systems of projects. That is to say, that although the study speaks for the use of price component 
selection it is not suggested as an all-round solution for all projects. 
  
On the above basis, also the owner of Case 1, the Finnish Transport Agency, made a decision to use the described 
selection model. Due to the cost management measures itemised above, it was considered that the price view was 
incorporated into the decision making process to a reasonable degree except for part of company overheads and 
profit. Therefore, it was seen necessary in the completion phase to request a fee which was also seen as the 
minimum condition for procurement to meet the requirements of the regulations on public procurements (i.e. [59, 
60]). In terms of the current public procurement legislation, the described procurement practice is based on the 
stage-wise ‘negotiated procedure’ where ‘the most economically advantageous tender’ is the selection criterion 
[50]. According to the directive, this procedure could be used ‘in exceptional cases, when the nature of the works, 
supplies, or services or the risks attaching thereto do not permit prior overall pricing’. Yet, 13% of all public 
construction by value is procured by the negotiated procedure in Europe [61]. All of the above suggests that there is 
room for the presented models despite the restriction.  
 
What is more important, however, is that the directive has recently been updated [62], and within two years it (the 
relevant parts) should be guiding the practice after having been transposed into national laws within the European 
Union (EU). Although the author refrains from legal interpretations, it is clear that the new directive broadens the 
possibilities for negotiation. Thus, it provides a long awaited opportunity to consider new approaches and, 
consequently, use of price component selection also in the procurement of major, largely public, infrastructure 
projects. Yet, it should be noted that when EU Directives are implemented through national laws, they may set 
stricter terms for various alternatives. Therefore, it is not necessarily certain that the practice is applicable as such to 
all countries within the EU.  
 
Closing remarks 
 
Along with the change in procurement and project delivery practices, and the corresponding increase in the use of 
relational contracting, project alliance has proved its applicability as a project delivery method of demanding 
projects. At the same time, it has established itself in the realisation of complex infrastructure projects in 
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Australasia and is also spreading to other continents. Early involvement of implementers in collaborative design is a 
central part of the solution, and it cannot be combined effectively with full-price competition. This has caused price 
components to be used in parallel with qualitative criteria since that is often considered necessary to maintain 
competitive pressure and gain acceptance in the eyes of politicians, auditing authorities and the general public. In 
selection based on price components, the tender covers only part of the items that finally make up the total price of 
the project. 
 
The study has examined experiences gained from projects applying various forms of competition that include price 
components as selection criteria. In their totality, the experiences from case projects have been highly positive and 
definitely also encourage considering the possibilities of using the partial price selection model also in challenging 
future projects of the public sector. Especially, since the performance of full-price selection is often questionable in 
projects requiring innovative approaches and flexibility and ones that involve many constraints and uncertainty. 
Yet, the practice should be combined with the principles of transparency of information (incl. external auditors and 
estimators) and emphasis given to the creation of collaborative, trustful relationships among the team members.  
 
It must, however, be remembered that different projects call for different selection methods derived from project 
properties and boundary conditions of implementation. Price component selection is not expected to be the answer 
to all situations and projects: more straightforward and standard projects may still be best procured by more 
conventional methods than the one discussed in this paper. Yet, since projects are becoming more complex and 
more constraints and requirements are set by society and stakeholders, the number of projects that would most 
likely benefit from price component selection is growing. It seems to be a model, which at best, efficiently 
integrates competitive pressure and genuine joint development for the benefit of the project. 
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Abstract 
In 2006, the U.S. Defense Acquisition Executive approved a sponsored program to solicit, evaluate, and fund 
proposals for innovative, scholarly acquisition research. Administered by the Naval Postgraduate School, this 
program has led to the submission of over 300 research proposals each year since 2007; about a third of those have 
been approved for funding each year. This paper presents an exploratory analysis of data on these proposals and 
awards in order to gain an understanding of the types and sources of research that has been proposed. The data are 
classified and examined according to several key aspects, such as the following: topical area (e.g., contracting, 
logistics); research type (e.g., exploratory, hypothesis testing); research design (e.g., case study, experiment); and 
type of analysis (e.g., comparative, statistical). Cluster and trend analysis indicates areas of high/low and 
developing/waning research interest during the seven-year period. Comparisons of accepted and rejected proposals 
indicate evaluator preferences and potential biases in several categories. The paper’s findings provide a basis for 
judging the extent to which the program has accomplished its objective to improve the quality and quantity of 
scholarly research in defense acquisition.  
 
Keywords: defense acquisition, defense procurement 
 
Introduction 
In 2005, Jack Gansler and Bill Lucyshyn of the University of Maryland’s Center for Public Policy and Private 
Enterprise made compelling arguments for the need for a focused program of research in defense acquisition [1]. 
Noting (1) the large resource investments typically consumed by military procurement; (2) recurring problems 
experienced by large weapons programs in terms of cost overruns, schedule delays, and performance shortfalls, 
despite numerous reform initiatives; (3) the rapidly changing political, technological, and economic aspects of the 
world’s defense environment; and (4) the relative lack of scholarly research devoted to these topics, Gansler and 
Lucyshyn called for a “disciplined basic and applied research program [as] the only proven way to develop new 
theories and then use them to solve specific, practical questions within [the defense acquisition] knowledge 
domain” [1]. 
 
Partly in response to this call, the Acquisition Executive for the U.S. Department of Defense (DOD) in 2006 
approved a program to support relevant and innovative proposals for acquisition research projects. The Naval 
Postgraduate School’s Acquisition Research Program (ARP), which had been in operation since 2003, was 
designated as the executive agent for this new program. Beginning in 2007 and each year since, the ARP has issued 
a call for research proposals, led a review and selection process, and coordinated awards of funding to support the 
approved research projects. As of December 2013, 319 proposals have been reviewed with 128 selected for award.  
 
In this paper, we undertake an exploratory analysis of the proposals and awards that have been generated by this 
program in order to understand the nature of the larger scholarly environment that may support defense acquisition 
research. Specifically, we seek an understanding of the content of the proposals and their sources; that is, “What 
sort of research has been proposed, and who has proposed it?” We ask questions such as the following: What are 
the specific topics in which researchers have interest? What research designs, methodologies, and data are 
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employed? What universities and other institutions have interest in acquisition research? The answers will provide 
information on the breadth and depth of the capacity for defense acquisition research, as well as indications as to 
whether the research program is accomplishing its objectives. Ultimately, the usefulness of the ARP and similar 
programs must be assessed in the extent to which they contribute to improvements in defense acquisition, but of 
course such assessments will not be possible for several years.  
 
This paper makes several contributions to public procurement thought and practice. First, it sheds much-needed 
light on research in defense acquisition, a neglected but important area of public procurement [2]. It also 
illuminates potential issues with public procurement research as they relate to public procurement’s critical 
importance [3] and its status as an academic discipline [4-5].  
 
We acknowledge this study’s limitations. The proposals submitted to the ARP during this seven-year period may 
not be a representative sample of the universe of defense acquisition research efforts underway throughout the 
world. The proposals were submitted by researchers seeking monetary support for their projects, and the possibility 
must be admitted that the actual research performed does not always correspond to the research that was proposed. 
Finally, our methodology, which is described below, contains potential for coding errors and biases. Thus, our 
results and conclusions must be taken as merely suggestive of the state of defense acquisition research and, by 
extension, of public procurement research.  
 
Following a brief background on defense acquisition research, we describe the annual process of solicitation, 
review, and selection of research proposals. We then review the methodology employed to categorize various 
aspects of the proposals. Data on research proposals and awards since 2008 are then presented in tabular and 
graphical form, and we note points of interest and significance. We conclude with a synthesis of the major findings, 
with implications for the ARP and for defense acquisition research in general.  
 
Background of Defense Acquisition Research 
The call by Gansler and Lucyshyn [1] for attention to defense acquisition research reflects a long-standing 
recognition of its potential importance. Significant institutional interest in defense acquisition research has been 
evident for some forty-five years (Table 1). 
 

Organization/Event Year Established 

Army Procurement Research Office 1969 

Procurement Research Coordinating Committee 1971 

Annual Federal Acquisition Research Symposium 1972 

Air Force Business Research Management Center 1973 

Federal Acquisition Institute 1977 

Naval Center for Acquisition Research 1977 

Table 1: U.S. Defense Acquisition Research Initiatives [6, p. 95]. 

The potential resource represented by university scholars has also been noted [7-8]. Perhaps more significant is the 
long-standing recognition that, despite these resources, acquisition research generally reflects a lack of both 
quantity (i.e., few researchers devote attention to it) and quality (i.e., the little work that is done is questionable in 
terms of methods, data, and rigor) [8-11].  
 
Faculty members at the DOD’s two graduate schools—Air Force Institute of Technology (AFIT) and Naval 
Postgraduate School (NPS)—have vested interests in acquisition research, because they educate students to take 
leadership and management positions in the DOD’s acquisition workforce. Accordingly, much extant research 
emanates from the faculty and students at these institutions. In 1997, faculty members at NPS issued a call for 
papers for a special issue of Acquisition Review Quarterly, a peer-reviewed journal published by the Defense 
Acquisition University. The call targeted scholars in universities and other research institutions “to engage their 
interest in defense acquisition as a primary area of research” [6, p. 89]. Response to the call was, however, 
“underwhelming” (p. 102), generating only one of the seven accepted articles. (The others were generated from 
personal solicitations from the special issue guest editors.) The guest editors concluded that, if there exists an 
untapped pool of potential defense acquisition researchers, there is “no effective formalized mechanism for 
bringing their work to bear” on acquisition matters (p. 103). 
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A program with precisely this intent was established at NPS in 1998 by direction of then Defense Acquisition 
Executive Gansler. Dubbed the External Acquisition Research Program (EARP) to reflect its focus on non-DOD 
(external) researchers and institutions, the program provided funding for fifteen research projects beginning in 1999 
until its termination in 2001 due to budgetary constraints [11]. The EARP essentially served as a predecessor for 
the ARP, which, as mentioned in the introduction, was initiated in 2006 and is the subject of this present study.  
 
Execution of the Research Program 
In this section, we describe the ARP’s annual process of soliciting, reviewing, and selecting defense acquisition 
research proposals for award. 
 
Each year, the ARP publishes an open solicitation at a central web portal called Grants.gov. The solicitation is also 
distributed to hundreds of contacts in the ARP’s mailing list, and it is also publicized at the ARP’s annual research 
conference. The primary objective of the solicitation is to attract outstanding researchers and scholars to investigate 
topics of interest to the defense acquisition community.  
 
The solicitation specifically solicits proposals for “defense acquisition management and policy research,” which 
refers to investigations in all disciplines, fields, and domains that (1) are involved in the acquisition of products 
and/or services for national defense, or (2) could potentially be brought to bear to improve defense acquisition. 
These include but are not limited to economics, finance, financial management, information systems, organization 
theory, operations management, human resources management, and marketing, as well as the “traditional” 
acquisition areas such as contracting, program/project management, logistics, and systems engineering 
management. The solicitation requested projects of 12 months duration with budget ceilings of $100,000 in the first 
year and then increasing slightly each year thereafter; the 2013 ceiling was $120,000.  
 
The solicitation remains open for eight weeks. Proposals are then collected and distributed to the review and 
evaluation committee, which typically includes six representatives from DOD research and academic organizations. 
The committee convenes to discuss and rank the proposals according to (1) overall scientific and technical merits; 
(2) offeror’s capabilities, related experience, and past performance; and (3) project cost. Awards are made starting 
with the top-ranked proposal and then proceeding to lower ranked proposals until the budget ceiling has been 
reached.  
 
Fig. 1 shows the generally upward trend in both proposals and awards through 2012. The drop-off in proposals in 
2013 was likely due to the annual conference’s cancellation caused by heightened DOD restrictions on conducting 
conferences—thus limiting the extent of the solicitation’s distribution—while the reduced number of awards in 
2013 was most likely due to the effects of sequestration in the DOD.  

 

 
Figure 1: Proposals (n=319) and Awards (n=128) through the Acquisition Research Program 2007–2013.  
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Methodology 
We conducted a systematic review of research proposals received over the last seven years using content analysis to 
identify patterns and themes. Specifically, we replicated the methodology used in three prior studies. Carter and 
Ellram [12] analysed articles published in Journal of Supply Chain Management, and Elder [13] and Miranda and 
Spann [14] conducted separate analyses of articles in Acquisition Research Journal.  
 
We independently reviewed the text of each research proposal to identify major characteristics of each. These 
characteristics were taken from those identified in the prior studies [12-13]: research subject category (Table 2), 
type of research (Table 3), research design (Table 4), and type of data analysis (Table 5). We separately coded and 
then compared scorecards, with conflicts resolved through subsequent discussion and mutual agreement. We also 
gathered demographic, institutional (e.g., university, researcher’s departmental affiliation, for-profit or nonprofit 
institution), and funding data from the proposals. 
 
 

Subject Categories Definition 

Acquisition Strategy Big picture views in acquisition strategy such as outsourcing, privatization, 
and cooperative acquisition  

Analysis & Decision 
Making 

Analysis models in decisions, cost analysis, and budgeting  

Contracting Auctions, buyer–seller relationship, contract management, contingency 
contracting, source selection, acquisition planning, contract incentives, etc. 

Cost, Schedule, 
Performance 

Management, estimation, activity-based costing, budget, cost as an 
independent variable, cycle-time, estimate at completion, earned value 
management, total ownership cost, management reserves, performance 
measurement and metrics, better buying power, efficiency, productivity, etc.  

Defense Industry Commercial off-the-shelf, non-developmental items, small business, 
commercial issues, industry base, etc.  

International Cooperative acquisition, foreign military sales, globalization, transatlantic, 
etc.  

Interoperability DOD Architecture Framework, enterprise architecture, integration, quality 
assurance, quality improvement, trade-off, technology integration, system 
architecture, systems-of-systems, and design  

Logistics Electronic business, depots, life-cycle, logistics reform, supply chain, 
performance-based logistics, technology performance risk index, etc.  

Management & 
Organizational Issues 

Leadership/management theory, organizational reconstruction, organizational 
strategy, workforce development, etc.  

Policy & Regulations Encompasses acquisition regulation and public policy issues, etc.  

Risk Management Field testing, battle labs, technical performance measures, etc.  
Risk, risk models, metrics, test and evaluation, technical evaluation  

Technology New research endeavors not directly related to interoperability or program 
fielding. These include: anti-tamper, information technology, innovation, 
knowledge management, net-centric, etc.  

Table 2: Proposal Subject Categories [From 13-14]. 
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Research Definition 

Exploratory Research that makes observations for the purposes of developing theories, but 
leaves testing of the theories for other studies. 

Hypothesis Research that introduces and then tests research hypotheses or propositions.  

Literature Research that reviews and synthesizes existing literature, the result of which 
is the development of a framework, propositions, or normative prescriptions 
grounded in existing literature. 

Methodology Research which reviews methodologies in the field. A “how-to” proposal.  

Normative Research where literature might be cited, but the point of the inclusion is to 
support the opinions/assertions of the author.  

Table 3: Types of Research [From 12]. 
 

Research Design  Definition 

Archival Research is designed with the primary use of data that already exists and has 
been collected by others. 

Case Study Research is designed to use in-depth data gathered from a specific program or 
event. 

Experiment Research is designed to collect data through an experimental process. 

Interviews  Research is designed to collect data through interviews with subject matter 
experts. 

Modelling Research involves proposing or developing a simplified framework designed to 
illustrate complex processes, often but not always using mathematical 
techniques. 

Surveys Research is designed to collect data through the use of surveys. 

Topic Presentation  There is no discernable research design methodology. 

Table 4: Types of Research Design [From 13]. 
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Data Analysis  Definition 

Anecdotal Based on incidental observations or reports rather than a systematic evaluation 

Comparative Analysis Utilizing comparison as a method of analysis (e.g., outlining results with a 
comparison between DOD restricting to that of a civilian organization) 

Content Analysis A detailed systematic evaluation of a particular body of material for the purpose 
of identifying patterns, themes, or biases 

No Analysis No discernible analysis proposed 

Statistical Analysis Uses statistical methods to analyze data. These methods include ANOVA, 
correlation analysis, regression analysis, descriptive statistics, and factor 
analysis. 

Table 5: Types of Data Analysis [From 13]. 
Data Presentation 
The following section gives top-level summary results of our analysis of proposals, along with comments on 
potentially significant points. We include comparisons with the findings of prior studies [13-14] (hereafter referred 
to as “prior studies”) where appropriate. 
 
Proposal Content. Here we present results for research topics, types of research, research designs, and types of data 
analysis. 
 
For all of the figures below, the total number of proposals is 319 and the total number of awards is 128. 
 
Fig. 2 shows the frequency of proposals and awards by subject. Of note is the large number of proposals and 
awards in just four subjects; almost 60% of the proposals occur in 33% of the subjects. “Contracting” and 
“Logistics” are recognized as traditionally mainstream defense acquisition topics. The large number of proposals 
and awards in “Analysis & Decision Making” and in “Cost, Schedule, Performance” may reflect researcher and 
evaluator perceptions of perennially problematical outcomes in defense acquisition. Less frequent attention to niche 
topics such as “Defense Industry” and “International” possibly reflects a belief that acquisition’s problems lie 
mainly within the public sector and are mainly domestic in nature. These results have little in common with the 
findings of prior studies, in which “Technology” and “Acquisition Strategy” were frequently occurring topics. 
 
The large number of proposals in “Contracting” may have significance for public procurement, as most would 
agree that contracting is the defense acquisition topic most closely related to public procurement. 
  
An interesting point is that almost half of the proposals in “Interoperability” received awards, indicating either the 
evaluators’ high levels of interest or the high level of quality of proposals in this area, or perhaps both. 
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Figure 2: Proposals and Awards by Research Subject Categories Proposed 2007–2013. 

The relative frequency of research proposal types (Fig. 3) mirrors that found in the prior studies. Elder [13] noted 
that “Methodology” and “Normative” types represent practitioner-oriented research, while the other three types are 
typically associated with scholarly research. These results indicate a distinctly pragmatic bias towards 
investigations in defense acquisition.  
 
The large number of proposals and awards in the “Methodology” category reflect biases towards applied “how to” 
research to solve some acquisition-related problem. The high frequency of “Normative” proposals suggests that 
researchers have definite views on the problems to be solved and how to solve them. Interestingly, more awards 
were made for these two categories, suggesting that evaluators prefer proposals that seem to offer  definitive 
answers to problems—what should be done and how to do it—over those with more scholarly rigor that  seek 
foundational understandings.   
 
The infrequency of proposals in the “Hypothesis” and “Literature” categories suggests a general paucity of data and 
scholarly literature in defense acquisition. 
 

 
Figure 3. Proposals and Awards by Type of Research Proposed 2007–2013. 

Fig. 4 shows that more proposals indicated no discernable research design than any other type, which corresponds 
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research. Still, this category received the second-highest number of awards. This suggests that evaluators may be at 
least as interested in new ideas and approaches for addressing acquisition issues as in the scholarly rigor underlying 
those ideas and approaches. 
 
Rigorous designs that might be most useful in generating new knowledge (e.g., surveys, interviews, and 
experiments) were proposed least frequently. This may also reflect a paucity of useful data for such designs or 
difficulties in gaining access to sources of defense acquisition data, which may be restricted due to security 
concerns. 
 
Also of note is the high frequency of designs that involve modelling, which was not found in the prior studies. 
Many of these proposals sought to provide conceptual or analytical “frameworks” which would provide a basis for 
addressing some issue or solving some problem. Researchers often proposed to validate these models using some 
limited data, with the hope that, if the proposal was accepted for award, DOD agencies would be willing to use 
them more extensively. That the “Modelling” category received the most awards suggests that evaluators recognize 
that the DOD is searching for useful frameworks to understand and solve acquisition problems.  
 

 
Figure 4: Proposals and Awards by Type of Research Design Proposed 2007–2013. 

Fig. 5 depicts the frequency of proposals and awards according to type of data analysis. At first glance, the large 
number of proposals and awards in the category of “Statistical Analysis” may appear contrary to trends identified 
up to this point, which indicate a predominance of practitioner over scholarly research orientations. This category 
includes, however, simple descriptive and graphical analysis as well as sophisticated regression and ANOVA 
techniques; thus, this category may not be a good discriminator of research rigor. A stronger indication may be 
given by the combined frequencies of proposals in the categories of “Anecdotal” and “No Analysis.” These two 
categories suggest less rigorous scholarship and thus a stronger practitioner orientation. Still, evaluators valued 
these proposals; roughly one of every four was awarded.  
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Figure 5: Proposals and Awards by Type of Data Analysis Proposed 2007–2013. 

Sources of Proposals. Here we present results for institutions that submitted research proposals in response to the 
annual solicitation. 
 
Fig. 6 shows the distribution of proposals for various types of institutions. As the DOD sponsor had hoped, civilian 
universities—known as standard-bearers for high-quality scholarly research—are by far the largest contributors of 
proposals. Defense universities1 were robustly represented, mainly because they all have faculty members who are 
intimately involved in research and education activities related to defense acquisition.  
 

 
Figure 6: Type of Institutions Proposing Research 2007–2013. 

Of the total proposals from civilian (i.e., non-defense) universities, a large proportion came from only a few schools 
(Fig. 7). The largest number came from the University of Maryland, an unsurprising result given the significant 
capabilities and interests in acquisition research in its Center or Public Policy and Private Enterprise, led by Jack 
Gansler. The other top-proposing schools—University of California Irvine; Stevens Institute of Technology; 

1 Defense universities submitting proposals included the following: in the USA, the Naval Postgraduate School, the 
Air Force Institute of Technology, the Air Force Academy, and Defense Acquisition University; in the UK, the 
Defense Academy of Cranfield University; and in Germany, the Bundeswehr University Munich. 

0 20 40 60 80 100 120 140 160 180

Comparative Analysis

Content Analysis

Anecdotal

No Analysis

Statistical Analysis

Number 

Type of Data Analysis 

Proposals

Awards

0

50

100

150

200

250

300

University Defense
University

For Profit Nonprofit

N
um

be
r 

Type of Organization 

Awards

Proposals

 9 

                                                           



University of Tennessee; Purdue University—all submitted proposals in multiple years. This distribution suggests 
that defense acquisition is something of a niche topic of interest to only a relatively few institutions; similar 
statements have been made about public procurement as a topic of research interest [5]. 

 
Figure 7: Top Proposing Universities 2007–2013. 

Fig. 8 gives the distribution of proposals by university researchers’ departmental or school affiliation. Considering 
that the annual solicitations sought proposals for “management and policy research,” this distribution is not 
surprising. The number of proposals from engineering and information sciences departments suggests that 
management is a significant sub-discipline within those departments (e.g., engineering management, information 
technology management). 
 

 
Figure 8: University Department of Lead Researchers, Including Both Universities and Defense Universities 2007–2013. 
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Fig. 9 depicts the annual distribution of proposals according to their sources.  The generally increasing trend of 
university proposals (except for 2013, which perhaps is an anomaly, as discussed earlier) indicates that the program 
is accomplishing its objective of stimulating research interest outside of DOD. The predominance of university 
proposals over those from for- and non-profit entities is also a positive sign.  

The increasing numbers of DOD university proposals since 2009 likely reflect a procedural change more than any 
substantive trend. Prior to 2009, NPS researchers submitted their proposals in response to a separate solicitation, 
and after that date, they submitted proposals in response to the annual BAA. 

 

 
Figure 9: Annual Distribution of Proposals by Institution Type 2007–2013. 

Discussion 
On balance, these results present a mixed picture of the state of defense acquisition research. While trends seem 
generally positive in terms of numbers and awards, they represent a fairly limited number of institutions. Seven 
institutions represent 60% of proposals and 70% of awards. This suggests that acquisition is a limited niche 
research topic.  
 
In the section that follows, we explore some possible reasons for this condition. We perceive that defense 
acquisition has unique characteristics that may separate it from the mainstream of academe, and thus also from the 
mainstream of scholarly research.  
 
Acquisition as a Military Function 
It may be argued that acquisition—at least in the United States—is primarily a military rather than a technical or 
managerial administrative activity. Acquisition is controlled by the military and is configured as a distinctly 
military function in at least two significant ways. First, for the most part, the locus of acquisition is within the DOD 
and the Departments of the Army, Navy, and Air Force. Second, the majority of key program managers are 
uniformed military officers [15]. The most common explanation for this is that the operational experience of the 
uniformed officer enables him or her to understand and respond to the needs of the operational user [16]. 
 
Acquisition as an Interdisciplinary Activity 
Second, as an interdisciplinary activity, defense acquisition lacks a central defining scholarly discipline: Is it mainly 
for study by engineers, management theorists, or political scientists? Acquisition is often organizationally 
associated with research and technology activities. For example, Pentagon acquisition executives also have 
responsibilities for their services’ research and development activities, hence, titles such as Assistant Secretary of 
the Navy (Research, Development, and Acquisition) and Under Secretary of Defense (Acquisition, Technology, 
and Logistics). Most writers locate the roots of contemporary defense acquisition in the management of large 
complex weapons projects, such as the Manhattan Project and aerospace projects, during and following World War 
II [17, pp. 4-5; 18, p. 13]. Regarding management, the DOD’s general preference for managerial and business 
approaches in acquisition has been well documented [19]. The DOD’s requirements for qualification in certain 
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acquisition career fields include at least 24 semester credit hours in business-related subjects [20]. Fox [21] has 
noted, however, that acquisition’s historical preference for technical disciplines may have overshadowed attention 
to business concerns. Finally, Mayer and Khademian [22] note the strong political dimension of defense 
acquisition, partly because of the huge number of dollars at stake. It thus continues to attract the attention of 
political scientists as an object of research (for example, see [23]). 
 
An interdisciplinary bias is indicated by graduate degree programs for acquisition officers. Each year, the services 
pay for a certain number of officers to attend graduate school on a full-time basis to obtain master’s degrees in a 
variety of disciplines. In fiscal year 2008, for example, the Army sent about 75 of its acquisition officers to 
graduate school to pursue degrees in engineering, computer science, information systems, business, and 
management [24].  
While acquisition’s interdisciplinary character may be an advantage in terms of effective practice, it may have 
drawbacks in terms of research. If one discipline doesn’t “own” acquisition, a critical mass of disciplinary 
scholarship will be lacking. 
 
Acquisition: Training, not Education 
After World War II, as Cold War weapons programs grew in scope, complexity, and cost, the DOD recognized the 
need for specialized management skills among its officers and civilian members. Eventually this led to the 
establishment of professional training programs in functional areas such as contracting, logistics, production 
management, and project management. In 1990, as part of DAWIA, a Defense Acquisition University was 
established and given responsibilities for the professional development of the acquisition workforce. By far, most 
activity to date has occurred in the area of training. Much less attention has gone to acquisition education and 
research. There are a few textbooks dedicated to defense acquisition, and both the Navy and the Air Force have 
instituted acquisition management curricula at their respective graduate schools. Acquisition and procurement 
research has received some attention over the years [25-27], but there is little evidence of interest in developing 
what might be called “acquisition theory.”  
 
To summarize, defense acquisition proceeds largely as an interdisciplinary field of professional practice with 
neither an explicit underlying theory nor much evident interest in the development of theory. The result is a general 
lack of any activities that could lead to an understanding of the important questions and enduring themes that might 
define acquisition as a unique area of research. 
 
Conclusion 
We conclude with several questions that remain unanswered from this analysis. Has the Acquisition Research 
Program accomplished its goals? Has scholarly interest in defense acquisition actually been stimulated, both among 
faculty and graduate students at academic institutions? Is there now a wider scholarly network of interest in 
acquisition research? Has new and useful knowledge been generated, and if so, is it being applied to solve 
acquisition problems? Most importantly, have the outcomes of defense acquisition been improved through 
research? 
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Accountability in government purchasing has become increasingly important given the number of complex 
procurement solicitations combined with the fact that companies are investing more time and money into bid 
preparation in order to win government contracts.   Local government accountability is especially important since 
state and local government purchases account for almost 60% of the roughly $3 trillion spent on public 
procurements in the US.i  For decades most local governments have been required to follow public procurement 
procedures designed to ensure fair and cost effective government purchases.  In order to protect the integrity of the 
procurement process most localities permit companies that believe they have been treated unfairly by the locality 
during the award of a contract to file a bid protest.  

  
A bid protest is a formal objection to the formation or award of a government contract. It provides an 

unsuccessful bidder the legal right to challenge the award of a public contract on the grounds that the public body 
failed to follow the required procurement procedures.    Common reasons for protests are failure to award to the 
lowest responsive bid by a responsible bidder, failure to follow the solicitation’s  evaluation  criteria,  and   failure to 
enter into meaningful negotiations.   If the protest is valid, then the award of the contract may be cancelled and the 
locality forced to start the procurement over again.  Bid protest procedures offer the chance of a relatively low cost 
and timely resolution to procurement disputes by allowing aggrieved bidders to make a challenge directly to the 
locality issuing the solicitation before having to file an action in court.  Confidence in the procurement process is 
reassured by allowing companies to formally challenge mistakes in the procurement process and requiring localities 
to answer to those challenges.      

 
This paper examines protest procedures at the local level (county, city, town) by focusing on the protest 

procedures in Virginia.   It discusses the process of filing a protest under the Virginia Public Procurement Act and 
draws comparison and contrasts with the Model Procurement Code and other procurement regimes in states in the 
US.   In particular, it examines issues such as access, procedural requirements, remedies, and judicial review.  
Protest procedures at the local level must strike a balance between providing a remedy for violations of the 
procurement rules and protecting the efficient purchase of essential goods and services.  For simplicity, the term ‘bid 
protest’ is used throughout this paper to refer generally to any type of procurement challenge, and includes protests 
by bidders or offerors.   

 
 

LEGAL BACKGROUND 
Protest procedures at the local level are generally guided first and foremost by state procurement statutes.  

This  is  especially  true  for  states  following  Dillon’s  Rule,  where  local  governments  only  have  those  powers  that  are  
expressly conferred upon them by the state legislature or those that may be necessarily or fairly implied from 
expressly granted powers.  In Virginia, state and local government purchases are regulated by the Virginia Public 
Procurement   Act   (“VPPA”).ii   The VPPA is a comprehensive set of procurement laws that was enacted by 
Virginia’s  state  legislature  in  1981  in  an  attempt  to  standardize  the  purchase  of  goods  and  services  by  state  agencies  
and local governments.  The VPPA includes a protest procedure that automatically applies to Virginia’s   local 
government procurements.   

 
Virginia, along with several other states and hundreds of local jurisdictions in the U.S., adopted its 

procurement  laws  in  accordance  with  the  general  principles  set  forth  in  the  Model  Procurement  Code  (“MPC”).    The  
MPC is a  model  comprehensive  procurement  law  that  is  published  by  the  American  Bar  Association  (“ABA”)  and  is  
optional for state and local governments to adopt.iii    Article 9: Legal and Contractual Remedies of the MPC 



includes a procurement protest procedure.   While the MPC is not a law itself, it is useful model to consider when 
comparing protest procedures around the country because  many  states  have  adopted  the  MPC’s  principles.         

 
All U.S. states, however, do not regulate procurement in the same way.    As a result, local protest 

procedures vary from state to state and can even vary from locality to locality within some states.  In Alabama, for 
example, there is no formal protest procedure codified in state law.  Other jurisdictions may have local rules which 
supplement or differ from the state code provisions on procurement protests.     A good resource on protest 
procedures across the fifty US states is the  ABA’s  Guide   to  State  Procurement:  A  50-State Primer on Purchasing 
Laws, Processes and Procedures.iv   

 
It is also important to review any applicable local ordinances as there may be local exceptions to state code 

even in those states with comprehensive procurement laws.   In Virginia, for example, the majority of the VPPA’s  
provisions, including its protest procedures, do not apply to towns under 3,500. v  The VPPA also permits local 
governments   to  adopt  alternative  procurement  policies   “which  are  based  on  competitive  principles  and  which  are  
generally applicable to procurement   of   goods   and   services   by   such   governing   body.”vi   While most Virginia 
localities follow the protest procedures set forth in the VPPA, Henrico County Virginia, for example, has imposed 
an additional local requirement that no party who has unsuccessfully protested a decision to award may protest the 
subsequent award of the same contract.vii     
 

LIMITATIONS ON WHO MAY PROTEST 
In Virginia, only companies that submitted a bid or offer in response to a local government solicitation may 

protest.viii  There is a limited exception for potential bidders on a sole source or emergency award, but otherwise, 
companies that did not submit an actual bid have no standing to protest.   Moreover, the actual bid submitted must 
be in compliance with all the requirements of the local solicitation or the unsuccessful bidder will not have standing 
to protest.  Corrections Products Company v. City of Alexandria, No. CL06002308 (City of Alexandria Cir. Ct. 
Nov. 3, 2006).  Several states outside of Virginia also restrict standing to actual bidders.   

 
Other jurisdictions expand standing to allow actual or prospective bidders to protest. The MPC, for 

example, permits “any  actual  or  prospective  bidder  who  is  aggrieved  in  connection  with  the  solicitation  or  award  of  
a  contract”  to  protest.        Typically  a  prospective  bidder  must  demonstrate  that  there  was  a  direct  economic  interest  
that was harmed and that the bidder was likely to actually have won the contract.  Accordingly, a prospective bidder 
would be permitted to file a protest on the grounds that it would have submitted and won a  bid  but  for  the  locality’s  
failure to properly advertise.   

 
 A limited number of states go so far as to permit citizen taxpayers to bring a common law action 
challenging a public contract awarded in violation of public procurement law.  A Pennsylvania court, for example, 
has held that a taxpayer may bring an equity suit to enjoin the award of a contract because the bidding requirements 
were  not   followed,  even   though   the   taxpayer  otherwise   lacked  standing  under  Pennsylvania’s  procurement  code. ix    
Virginia, however, does not permit tax payer challenges.  The Virginia Supreme Court held in Concerned Taxpayers 
v. County of Brunswick, 249 Va. 320, 455 S.E.2d 712 (1995),  that a citizens group could not bring a law suit to 
challenge  a  local  government’s  decision  to  award  a  contract,  either  under  the  VPPA  or  under  common  law. 
 

Limiting access to those who have a direct stake in the outcome involves an important balance of public 
interests. On the one hand, expansive standing rules help ensure the integrity of the procurement process by allowing 
valid complaints to be raised.  On the other hand, local governments do not have the resources or staff to referee 
disputes between rival companies.  Standing rules also help avoid improperly politicizing local procurement by 
restricting challenges to those companies that have a direct stake in the outcome.  Standing rules act as a gatekeeper 
to keep out frivolous and obstructive complaints.   

 
 

 
TIME CONSTRAINTS 

Unsuccessful bidders in Virginia only have ten days after the award or the announcement of the decision to 
award, whichever occurs first, to submit their protest in writing to the local government that issued the solicitation.   
If the protest is based on information contained in public records then the protestor has 10 days after the records are 
made available for public inspection.  Under the VPPA, localities are required to give public notice of the award or 



the announcement of the decision to award in the manner prescribed in the terms or conditions of the solicitation.  
Often localities in Virginia will therefore specify in the solicitation that notice of intent to award will be published 
on their website or posted in the purchasing office.  That way the clock starts ticking as soon as the notice is posted 
on the website.  

 
Many other state and local protest procedures also limit the time in which a company has to file a protest.  

The default provisions of the MPC give protesters 14 days to file after such aggrieved person knows or should have 
known of the facts giving rise thereto.  Some states like Colorado and Maryland limit the protest time to 7 days 
while Iowa only allows five days to protest.  In addition, there are some localities in states such as Florida, which 
require an initial notice of protest to be filed within a shorter time period before the clock starts running on the actual 
filing of the protest.  These notice requirements can be as short as 72 hours after the award.x    
 

The purpose of establishing short filing deadlines is to ensure the orderly functioning of local government.  
The unsuccessful bidder has a responsibility to quickly bring a challenge so that the government can proceed with 
the timely purchase of essential goods and services.  Especially as localities often provide essential services in a 
more direct manner than the state or federal government, local governments need security in their purchases without 
being held up by the threat of a challenge later on.        
 

THE PROTEST PROCESS 
  Virginia, along with most states, requires protestors to file their protest in writing with the local 

government that solicited the procurement or to an official designated by that local government.  At the local level, 
this means that protests are usually filed with the head of the city or county purchasing department.  Protesters are 
generally not permitted to proceed directly to court.  There is a limited exception in Virginia permitting direct court 
actions for challenges based on the refusal or disqualification from participation in a bid, a determination that the 
bidder is non-responsible, or the denial of withdrawal of a bid.xi  

 
The VPPA requires that the protest include the reasons for the protest and the relief being sought.xii Typical 

reasons for protesting are failure to advertise as required by law, failure to award to the lowest responsive bid by a 
responsible  bidder,   failure   to   follow   the   solicitation’s  evaluation  criteria,   lack  of  proper  documentation,   failure   to  
enter into meaningful negotiations, and errors in cost evaluation.  Protests involving construction contracts with high 
values and significant bid preparation costs will often be based on low bidder claims that its low bid was erroneously 
determined to be nonresponsive or higher bidder claims that the low bidder was nonresponsive.        
 

There are certain challenges, however, that the VPPA specifically prohibits.  For example, companies are 
not allowed to protest on the basis that the selected bidder is not a responsible bidder.  The rationale behind this rule 
is to avoid the situation where a rival company tries to challenge the experience of a competitor and the locality is 
stuck in the middle to act as the referee.  The VPPA also prohibits protests to challenge the validity of the terms or 
condition of the solicitation.xiii  For example, a company could not challenge on the grounds that the specifications 
should have been different or that that a legal insurance requirement should be removed.   While the MPC does not 
expressly contain similar such limitations, other localities may exclude certain subjects from being the basis of a 
protest.   Louisiana’s  protest  rules, for example, prohibit protests challenging the cancellation of a solicitation.xiv   

 
 In accordance with the MPC, the relief available under the VPPA depends on whether or not an award has 

already been made.  If an award has not yet been made, then the relief shall be a cancellation of the award and 
revision to comply with the law.  If an award has been made, but performance has not yet begun, then the 
performance of the contract may be enjoined.   When award has been made and performance already begun, then the 
public body may declare the contract void upon a finding that so doing is in the best interest of the public.   In 
addition, if a protest is filed and the locality determines a mistake was made then the locality has the option under 
2.2-4319 to cancel all the bids and simply start over.  A circuit court in Richmond has held that the City of 
Richmond was able to cancel an award and start over even after receiving an untimely protest that it considered 
meritorious.   

 
Virginia does not expressly allow recovery of bid preparation costs.   A successful protest will most typically 

result in cancellation of the improper award without any cost recovery to the company that pursued the protest.  
Other states vary as to whether protestors are allowed to recover costs or be awarded monetary damages.  The MPC, 
for example, allows a successful protestor to recover the reasonable costs incurred in connection with the solicitation 



provided that the protest is sustained and the protesting bidder should have been awarded the contract. The MPC 
does not allow recovery  of  attorney’s  fees  or  lost  profits to successful bid protestors.   Colorado, on the other hand, 
goes as far as to permit successful challengers to recover a reasonable profit.   

 
Once a valid protest is made many states provide for an automatic stay of the procurement.   In Virginia, 

localities cannot take further action on the contract unless the bid will expire or a written determination is made that 
proceeding without delay is necessary to protect the public interest.xv  If injunctive relief is granted by a court, then 
upon request of the locality, the court can order the bid protester to post reasonable security bond to protect the 
locality.xvi   

 
A limited number of states have a formal debriefing process to explain how successful or unsuccessful bidders 

satisfied  or  failed  to  satisfy  the  solicitation’s  criteria.    Even  when  not  required  by  law,  some  jurisdictions  provide  an  
informal debriefing process as a means to stop bid protests before they start.  Virginia does not have a formal 
debriefing requirement.   
 

THE APPEALS PROCESS 
After receiving a protest, the locality is required to respond with a decision in writing within ten days 

stating the reasons therefore.  The decision becomes final and binding unless the unsatisfied bidder then appeals 
within ten days either (1) to an administrative body, if available or (2) by instituting legal action in the appropriate 
court.   Any appeal before an administrative body is at the option of the protestor.   However, not all local 
governments offer an administrative body to hear protests because, unlike state governments, they do not have the 
volume and size of procurements or the resources or staff to create a standing administrative body.    Nevertheless, if 
the protestor chooses to first appeal to the administrative body, it must then exhaust those administrative remedies 
prior to initiating any court action.xvii  Assuming the administrative body denies the protest again, the unsatisfied 
protester then has 30 days to file an appeal in court.     
    

Once the locality has denied the protest, and any initiated administrative appeals procedures have been 
exhausted, then an aggrieved bidder in Virginia may bring an appeal in court.  The standard of review applied by the 
court is based on whether the proposed award or the award is not an honest exercise of discretion, but rather is 
arbitrary or capricious, or is not in accordance with the Constitution of Virginia, applicable state law or regulation, 
or the terms and conditions of the invitation to bid or request for proposal.   The standard of review in many other 
states is also based on whether the decision to award was arbitrary and capricious.  There is a special standard of 
review in Virginia, however, if the challenge is based on allegations of fraud, corruption, or any other violation of 
the ethics provisions of the VPPA.  The standard in such cases is whether or not there is probable cause to believe a 
violation has been committed.xviii  

 
The typical judicial relief afforded to a successful protestor is to void the award and order the public body 

to start the procurement over from scratch.  A directed award to the protestor is very unlikely.  Although Virginia 
law does provide that in the event the apparent low bidder, having been previously determined by the public body to 
be not responsible, is found by the court to be responsible, the court may direct the public body to award the contract 
to such bidder in accordance with the requirement s of Va. Code § 2.2-4364.     

 
Absent a violation of the law, courts in Virginia are generally willing to defer to the policy decisions of 

local governments when awarding public contracts.   The Supreme Court stated in Taylor v. County Board of 
Arlington Cnty., 189 Va. 472, 53 S.E.2d 34 (1949):  

 
When the decision of the authorities is based upon a fair and honest exercise of 
their discretion, it will not be interfered with by the courts, even if erroneous. 
Courts do not in such cases substitute their judgment for the judgment of the 
body to which the decision is confided. Interference by the courts is limited to 
cases in which the public body has proceeded illegally or acted arbitrarily or 
fraudulently.  

Filling a protest is a prerequisite to challenging a procurement violation.  In a recent case, Charlottesville 
Area Fitness Club Operators Association, et al v. Albemarle County Board of Supervisors, 285 Va. 87, 737 S.E.2d 1 



(Va.,   2013),   the   Virginia   Supreme   Court   denied   plaintiff’s   attempt   to   use   declaratory   judgment   to   challenge   a  
violation of the VPPA.  The Court stated that: 

 
The rights and obligations conferred by the VPPA did not exist at common law and were created entirely 
through the enactment of VPPA's statutory scheme. Concerned Taxpayers v. County of Brunswick, 249 Va. 
320, 330, 455 S.E.2d 712, 718 (1995). These remedies are exclusive and do not provide actual or potential 
bidders with any remedy independent of those created by the VPPA. [285 Va. 103]Sabre Constr. Corp. v. 
County of Fairfax, 256 Va. 68, 73, 501 S.E.2d 144, 147–48   (1998).   Because   the   VPPA   “constitutes   a  
waiver  of  public  bodies'  sovereign  immunity”  and  “is  in  derogation  of  common  law,”  its  provisions  “must  
be  strictly  construed.”  Id. at 73, 501 S.E.2d at 147. 

 
 

CONCLUSION 
Bid protests help hold local governments accountable to the procurement rules.  Cost effective and 

impartial expenditures of public funds are reassured by permitting unsuccessful bidders to challenge the award of a 
contract made in violation of the procurement rules.  Bid protest procedures offer a relatively low cost and timely 
resolution to procurement disputes by allowing aggrieved bidders to make a challenge directly to the locality issuing 
the solicitation before having to file an action in court.  Transparency and confidence in the procurement process is 
increased by allowing companies to formally challenge mistakes in the procurement process and requiring localities 
to answer to those challenges.      
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ABSTRACT The paper concentrates on the issues of Governance in Public Sector and makes a contribution to the 
development of the typology of principal-agent models. Until now, the researchers’ efforts were concentrated on 
the development of the classical principal-agent model and the model of efficient corruption. The paper completes 
the construction of the typology of principal-agent models, having introduced into consideration a model of ‘quasi-
corruption’ based on assumptions of mala fides of the Principal and bona fides of the Agent.  
The model is applied to examine public procurement issue connected with the declining competition in the e-
auctions in Russian Federation. Having compared the e-auctions performance and the corruption level in RF, the 
paper hypothesizes that competition may be limited by both the mala fide and bona fide public buyer. The first 
seeks to obtain bribes, the second tries to achieve benevolent goals. The amendments to the Russian Public 
Procurement legislation have been proposed. 

INTRODUCTION 

The practice of applying electronic auctions for public procurement has a history whose origins can be determined 
fairly precisely. Article 18 (“Procurement Methods”) of the Model Law on Procurement of Goods, Construction 
and Services (hereafter “Model Law”), developed by the United Nations Commission on International Trade Law 
(UNCITRAL), does not still consider the auction as a valid method of procurement. E-auctions became one practice 
of public procurement at the beginning of the new millennium, when modern information and communication 
technologies were developed and disseminated. 
Brazil was an early adopter, introducing electronic auctions at the end of 2000 [1, p. 4]. The “classical” directive 
(Directive 2004/18/EC, art. 54) provides legal certainty and specific rules and guidance for their application at 
European level since 2004, and finally they were introduced into the list of procurement methods by the new 
version of Model Law two years ago (UNCITRAL Model Law, 2011, art. 27). 
In the Russian Federation (hereafter “RF”), the “Law on Placement of Orders for Supplying Goods, Executing 
Works, and Providing Services for State and Municipal Needs” (Federal Law #94-FL, hereafter, “Federal Law” or 
“PPL”), which came into force on 01.01.2006, considered the open-outcry auction as the primary procurement 
method and permitted e-auctions for small contracts only. Applying for tenders was forbidden to public entities for 
the procurement of goods, works, and services included in “The list of goods (works, services), placing orders for 
supplies (performance rendering) which is carried out through an auction” as issued by RF Government. 
Of the four basic types of auction (English auction, Dutch auction, Vickrey auction, and requests for quotations [2, 
p. 702]), PPL required the use of the English auction in open-outcry and electronic form, as well as a request for 
quotes for the purchase of a small volume. Faced with many cases of the suppliers’ mala fide behavior at open-
outcry auctions, Russian lawmakers were forced to replace them completely with e-auctions in 2010 for federal 
public entities and then in 2011 for other public procurement bodies. The government was convinced that applying 
e-auctions would help suppliers to become involved in the procurement process, to ensure reducing corruption, and 
to hinder the possibility of collusion by suppliers, which would subsequently lead to improved competition in 
auctions and increase the size of price reductions [3, p. 430-431]. 
Before the introducing of e-auctions the dynamics of competition and price reductions in outcry auctions was as 
follow [4]. 

Table 1. Performance of open-outcry auctions. 

 2006 2007 2008 2009 (Q1) 
Competition in the auction (bids/auction) 2.78 9.05 2.88 3.64 
Average price reduction (%) 44.89 15.02 12.19 10.5 

In 2010, the first year when ɟ-auctions were applied on a large scale, 142,450 auctions were announced and carried 
out at three Electronic Trade Platforms (hereafter ETP) specially established in RF: ETP of the Republic of 
Tatarstan,  Moscow ETP, and Sberbank – AST ETP (hereafter, correspondingly, T-etp, M-etp, S-etp). 
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To assess e-auctions’ performance, the researchers from the Higher School of Economics (Moscow) took a random 
sample of 32283 auctions in total from each of the three platforms. Data analysis revealed about the same results on 
any ETP. 

Table 2. E-auctions performance (2010) 
 M-etp S-etp T-etp Total 
Competition in the auction 1.5 1.6 1.8 1.6 
The auction didn't take place (%) 75 69 71 72 
Average price reduction (%) 6 4 4 4.7 

Having compared data of Table 1 and Table 2 we cannot fail to notice that competition declined and 
correspondingly the price reduction decreases. 
Consider the problem of auctions which did not take place. There are more than a dozen cases in which PPL 
recognizes that the auction has not taken place, but practice shows that the main reasons in this case are that there is 
a single bid or there are no bids at all. In particular, in 2011 the total number of auctions which did not take place 
due to a lack of bids or receiving a single bid was: in 90% in January, in 86% in February, 87% in March, and 85% 
in April. 
As a rule, there are no bids at an auction if public entity (hereafter terms “public entity”, “contracting authority”, 
“public buyer” and even “buyer” are synonymous) is incompetent (i.e. unable to set properly the initial price and/or 
to specify the subject of procurement), so that the number of such cases should decrease as the public entity’s 
experience in procurement improves. Thus, without a loss of generality, we can consider that auctions do not take 
place due to receiving a sole bid. 
The data in Table 2 were so contrary to the expectations associated with the transition to e-auctions that they were 
met with distrust by the Federal Antimonopoly Service (the body which is authorized to exercise control in the field 
of public procurement (hereafter FAS). However, some later from FAS itself, related to the application of auctions 
in 2011-2012, confirmed that at least 60% of auctions in that period did not take place. 
Thus, the question arises as to why substituting outcry auctions with e-auctions resulted in such significant negative 
changes in the level of competition. Without a loss of generality, we can assume that in the course of the transition 
to e-auctions, the collusion problem does not sharpen. Thus, we can conclude that the decline in auction 
competitiveness from 3.64 in 2009 (Table 1) to 1.6 in 2010 (Table 2) had little to do with conspiracies of suppliers, 
but rather was caused by corrupt behavior by contracting authorities. 
Below, unless otherwise stated, in corrupt behavior the contracting authority agrees to understand its interaction 
with a supplier as related to giving and receiving bribes.  As a rule, bribes during public procurement are obtained 
as so-called kickbacks: the order is placed at a higher price, whereupon the supplier returns a portion of his surplus 
to the public buyer. 
This said, it is not easy to explain the observed data by corruption itself. On the one hand, there are no clear reasons 
for corruption to increase in the course of a transition from open-outcry auctions to e-auctions. On the other hand, 
data in Table 2 do not fit other data on corruption in RF. 
Let us consider some empirical data from the Business Environment and Enterprise Performance Survey (BEEPS), 
a joint initiative of the European Bank for Reconstruction and Development (EBRD) and the World Bank [5, p.31]. 
The Enterprise Survey is answered by business owners and top managers. The manufacturing and services sectors 
are primary business sectors of interest (construction, retail, wholesale, hotels, restaurants, transport, storage, 
communications, and IT). The Enterprise Survey is answered by business owners and top managers. The 
manufacturing and services sectors are the primary business sectors of interest (services firms include construction, 
retail, wholesale, hotels, restaurants, transport, storage, communications, and IT). Formal (registered) companies 
with five or more employees are targeted for interview.  

Table 3. Corruption in public procurement in Russia in 2008-2011 
 2008 2011 
Percentage of firms that attempted to secure government contract (%) 36.4 26.9 
Those among them that indicated that an unofficial payment was made in the 
process (%) 

39.9 22.9 

Thus, about 40% of the companies surveyed in 2008 and less than 23% in 2011 paid bribes for the right to receive 
the contract (ccompany with 100% state participation are not included in the BEEPS). These figures indirectly 
confirmed by following data [6]. 
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Table 4. Distribution of responses by enterprise managers in the manufacturing industry to the question, “How often do 
enterprises of your industry have to give bribes or 'kickbacks' to receive public or municipal orders?” 

 2005 2009 
 Number of firms Sampling 

share (%) 
Number of firms Sampling 

share (%) 
Practically always 87 8,7 60 6,3 

Often 117 11,7 104 10,9 
Sometimes 142 14,2 215 22,5 

Never 366 36,5 338 35,3 
Hard to respond 290 28,9 240 25,1 

Total 1002 100 957 100 

Since it is assumed that the most typical corruption practices occur in the manufacturing sector [7, p. 26], these 
figures (Table 4) may be considered upper bounds for the level of corruption in Russian public procurement. 
Thus, the sharp decline in competition in auctions and the significant number of failed auctions (exceeding 60%) 
cannot be explained by anything other than unscrupulous actions by public buyers restricting competition in favor 
of a pre-selected “favorite.” 
One possible hypothesis for explaining identified inconsistencies involves assuming the existence of “quasi-corrupt” 
behavior of the contracting authority. In this hypothesis, competition may be limited by both the mala fide and bona 
fide public buyer. The first seeks to obtain bribes, the second tries to achieve other goals. 

1. METHODS 

The natural starting point for modeling corruption in public procurement is a principal-agent model. This model 
was developed for describing processes in the private sector and understands the agency relationship as “a contract 
under which one or more persons (the principal(s)) engage another person (the agent) to perform some service on 
their behalf which involves delegating some decision making authority to the agent” [8, p. 308]. Accordingly, the 
principal faces the task of shaping a system of incentives for the agent, in which agent's preference relation, defined 
by a corresponding set of alternatives, coincides with preferences of the principal. In turn, the starting point for 
modeling public sector processes is the assumption that to meet public needs, the political elite (principal) delegates 
some decision-making authority to government agencies or other public entities (agents).  
Following Jain [9, p. 105], for this chapter's framework we understand the political elite as the totality of 
government, and legislative, and administrative bodies responsible for the development of corresponding regulation 
rules. Necessary conditions in which the agent's corrupt behavior is possible are as follows [10, p. F633]: 
1. Discretionary power: the relevant public official must possess the authority to design or administer regulations 
and policies in a discretionary manner. 
2. Economic rents: the discretionary power must allow extraction of (existing) rents or creations of rents that can be 
extracted. 
3. Weak institutions: incentives embodied in political, administrative, and legal institutions must be such that 
officials are left with an incentive to exploit their discretionary power to extract or create rents. 
Consider the case of public procurement. Within it framework the agent is endowed with a discretionary power and 
a certain budget to carry out procurement. In this situation two of three conditions of corrupt behavior arise. 
Let us imagine the situation in which a private individual attempts to corrupt a bureaucrat in order to obtain a 
government contract [11, p. 187].  In this case agent is considered as a potential “bribee,” and the actual level of 
corruption is determined by how well the institutions governing the (corruptible) bureaucracy are designed [10, p. 
F635]. 
Unlike in the private sector, applying the principal-agent model in the public sector has its own specifics related to 
the fact that in a democracy, the political elite is also an agent elected to achieve social goals. Thus, the ideal 
preference order in this case has the society as a whole which we call below the basic principal. 
Assume that the basic principal, the principal, and the agent equally identify a set of corresponding alternatives ą, 
and on this set their preference orders –  

BP
,   

P  
,  

A
 respectively – are defined. 

Definition 1. We call that the principal (agent) mala fide if its preference order is different from the basic 
principal's preference order:  

P 
z  

BP
 ( 

Ⱥ 
z  

BP
), and bona fide if otherwise. 

For simplification of the manuscript the symbol z is used instead of symbol .{�  
From Def. 1, the basic principal, bona fide principal and bona fide agent seek to maximize social welfare (If the 
corresponding preference orders may be represented by the utility functions). 



4 

 

In the above mentioned model [11, p. 187], and likewise in models that describe processes in the private sector, the 
basic assumptions are about the principal’s bona fides and agent’s mala fides. Such models ( 

P 
{  

BP
,  

Ⱥ 
z  

BP
) 

below will be called classical ones. 
The classical “principal-agent” model implicitly assumes that the political elite has developed regulatory rules 
relying solely on the interests of its principal, society. At the same time, consideration of the political elite as an 
agent hired by the society, naturally leads us to consider politicians as “…maximizing agents who pursue their own 
selfish interest rather than as benevolent agents seeking to maximize aggregate welfare” [12, p. 48]. Corruption, 
directly related to activities of the political elite, was called “grand corruption” [13, 1996], unlike petty corruption, 
which is treated in the classical model. 
Grand corruption is identified in societies with different forms of government, ranging from kleptocracy [14, p. 13] 
to a modern democratic society in which it is manifested as vertical corruption [9, pp. 73-74; 15, p. 20] or is caused 
by principal’s bounded rationality [16, p. xxiv]. 
However, if we abandon the assumption about the principal’s bona fides, we cannot presume the agent’s mala fides. 
Accordingly, depending on the agent’s goal-setting, three types of “principal-agent” models can be constructed. 
In the “queue model” [17] and the “auction model” [18] corrupt bureaucrats try to correct preexisting government 
failures. The initial hypotheses of the models are assumptions about mala fides of both: a principal and an agent. 
These models form the class of “efficient corruption” models ( 

P 
z  

BP
,  

Ⱥ 
z  

BP
) (10, p. F633). Joseph Nye views 

corruption of some factory managers in the Soviet Union, which gives some flexibility to centralized planning 
system, as an example of this kind of corruption [19, p. 420]. 
In models of efficient corruption, an agent’s actions violate accepted rules of regulation that allows us to identify 
differences in preferences of the principal and agent:  

Ⱥ 
z  

P
. 

Nevertheless, the principal can create a system of incentives for the agent, which will warn the latter against taking 
any action in opposition to existing institutions. This kind of model ( 

P 
z  

BP
,  

Ⱥ 
{  

P
) can be called a totalitarian 

model. 
Nathaniel Leff noted how bureaucracies in two countries, Brazil and Chile, responded differently to the policy of 
price regulation aimed at reducing high inflation [20, p. 315]. In Chile, bona fide bureaucrats attempted to suppress 
price increases for food, hampering development of the market for a significant period of time, unlike Brazil, where 
such policy was sabotaged. 
Samuel P. Huntington also believed that from the standpoint of interests of society's economic development, 
effective corruption is preferable: “In terms of economic growth, the only thing worse than a society with a rigid, 
over-centralized, dishonest bureaucracy is one with a rigid, over-centralized and honest bureaucracy” [21, p. 386].  
The chapter completes constructing a typology of principal-agent models, having introduced the model of “quasi-
corruption” based on assumptions of mala fides of the principal and bona fides of the agent ( 

P 
z  

BP
,  

Ⱥ 
{  

BP
). 

Definition 2. Bona fide agent’s behavior in institutional conditions created by mala fide principal will be 
called quasi-corrupt behavior. The model that addresses this is the quasi-corruption model. 

Let us call the model based on assumptions of bona fides of both (principal and agent) the “conflict-free model”  
( 

P 
{  

Ⱥ 
{  

BP
). Then the proposed typology of “principal – agent” models is as follows. 

Table 5. The Typology of the ‘principal – agent’ models 

Principal 
Agent 

Mala fide Bona fide 

Mala fide Efficient corruption 
Totalitarian model 

Classical model 

Bona fide Quasi-corruption Conflict-free model 

The proposed typology enables using the following algorithm of modeling corrupt/quasi-corrupt behavior: 
¾ to identify the principal and the agent, 
¾ to model the basic principal’s preference order, 
¾ to use rules of regulation to model the principal’s preference order and prove that it coincides with or 
different from the basic principal’s preference order, 
¾ to identify the existence of a bona fide and/or mala fide agents, 
¾ to propose amendments to regulatory rules and to forecast agents’ responses to proposed changes. 
The rest of the chapter considers the application of this algorithm to public procurement. 
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2. THE PRINCIPAL AND THE AGENT IN THE RUSSIAN FEDERATION PUBLIC PROCUREMENT 
SYSTEM 

The process of establishing a public procurement system in the RF can be divided into four stages. 
In the first stage (1992-1997), many documents designed to be the legal framework for public procurement were 
enacted. The first was Presidential Decree #826, “On arrangements for the formation of the Federal Contract 
System,” and the government resolution on its implementation. However, at this stage tenders for public contracts 
were not mandatory, which is why there was much corruption and improving the legal framework was required. 
In the second stage (1997-2006), legal documents for the basis of regulatory system for public procurement were 
enacted: Presidential Decree #826, “On urgent arrangements to prevent corruption and budget cuts in the 
organization of purchasing goods for public needs,” and Federal law #97-FL, “On the organization of tenders for 
the procurement of goods, works and services for public needs.” It should be noted that substantive provisions of 
these documents (first of all, Presidential Decree #305) were based on the custom of international practice, the 
Model Law. In particular, open tendering was considered to be the primary procurement method, open and 
restricted, one- and two-stage tenders, and first-price sealed bid tender (requests for quotations) were allowed. 
 However, in contrast to recommendations of the Model Law, legislative acts did not allow applying any kind of 
negotiation for public procurement. Moreover the above-mentioned legal documents left a significant legal vacuum 
in the system of public procurement, as their provisions hampered the creation of an adequate monitoring system. 
In the third stage (2006 – 2013), the development of national public procurement system was associated with 
enacting the “Law on Placement of Orders for Supplying Goods, Executing Works, and Providing Services for 
State and Municipal Needs”. 
Let us consider the major changes in the regulatory framework of public procurement of the RF, related to the 
adoption of Federal Law, in terms of their role in opposition to the realization of conditions for corrupt behavior [10, 
p. F633]. 
In order to limit the discretionary power of contracting authorities and to prevent them from rent-seeking: 

x extremely low price thresholds were established; 
x restricted tenders (except involving information regarded as state secrets) and two-stage tenders were 

prohibited; 
x negotiation procedures had not been allowed; 
x qualification/reputation criteria were prohibited (and later were limited); 
x there were no mechanisms to reject abnormally low bids; 
x reverse price auctions were selected as a preferred procurement method, mandatory for goods and services 

included in the special auction list (hereafter “Auction List”). 
Among the measures aimed at strengthening institutions, the following were offered: 

x A uniform procurement law was introduced for all government levels (federal, regional, municipal); 
x the Ministry of Economic Development (Coordinator) was authorized to develop policy in the public 

procurement and the Federal Antimonopoly Service – to be a Monitor of the public procurement; 
x the powerful information system was created and developed; 
x severe penalties for violations in the public procurement were introduced; 
x a temporary ‘embargo’ for signing the contract based on the results of the tenders was introduced. 

As a result, the Russian Federation developed a system of regulation of public procurement with the aggregate 
Principal consisting of political and legal elite, Coordinator and Monitor and the aggregate Agent consisting of 
regional public procurement authorities and bodies governed by public law. 
To understand the mechanism of RF public procurement system, we consider its simplified model: 

¾ based on public discontent with corruption, political elite forms its request for the anti-corruption 
regulations, 

¾ based on public discontent with corruption and established public policy, legislator takes an appropriate 
legislation, 

¾ political elite appoints federal bureaucrats to implement the legislation, 
¾ federal bureaucrats coordinate and monitor regional bureaucrats (there are 83 regions in the RF including 

two largest cities: Moscow and St. Petersburg), 
¾ the last coordinate and control the relationships between contracting authorities and suppliers. 

Fig. 1 illustrates the above stated mechanism. 
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Figure 1. Basic Principal, Principal and Agent in the simplified model of the Russian Federation Public 

Procurement System 

 
As implementation of the Federal Law became increasingly apparent that it is impossible to achieve within the 
purposes for which it was adopted. We say about efficiency of public procurement spending (Table 2), expanding 
opportunities for the participation of individuals and legal entities in public procurement (Table 3), development of 
bona fide competition and preventing corruption (the article’s subject). 
After a long debate in society and government the PPL was substituted by the )HGHUDO� /DZ�ʋ� ��-FZ “On the 
contractual system used by federal, regional, and municipal governments to procure requisite works, goods, and 
services”. The fourth stage of the Russian public procurement system development has started from the beginning 
of 2014. 

3. MATHEMATICAL MODELLING OF PRINCIPAL’S PREFERENCE ORDER 

Let us consider a contracting authority seeking to procure an indivisible good. Suppose that there are no reasons for 
single-source procurement. In this case, in accordance with Russian public procurement legislation, he can award a 
contract by the auction (open English e-auction – always, requests for quotations – for relatively small contracts) or 
by the open tender. 
To formalize the subject of procurement, let us use Lancaster’s hypothesis [22, p. 134], according to which in the 
decision to acquire goods, the buyer evaluates not so much the utility of goods but rather a finite number of their 
individual characteristics. 
H1 (Hypothesis 1). The buyer is assumed to be able to formalize the supplied good as a bundle of its specifications 
(for the simplicity reasons only, let us include into the bundle the time of delivery, volume and duration of the 
warranty, operation and, may be, utilization costs and so on) 

� � ,,,,2,1,,,,, 2121 niin DDDDxniDxxxxx uuu�� � ���  

and to point out the feasible sets iD~ for every specification: 

 
,~~~~,,,2,1,~

21 niii DDDDxniDDx uuu�� �� ��  

here the Cartesian product A × B of sets A and B is the set of all ordered pairs (a, b), where a א A and b א B. 
In industries with a short life cycle of technology the adequacy of the hypothesis H1 is provided by carrying out 
multi-stage (possibly, negotiated) procurement procedures. Such procedures are provided by the international 
procurement legislation (Model Law, art. 27, 1, e-h) and not provided by the PPL. 
Consider the set of outcomes of the procurement procedure 

� � > �^ ,̀,0,, f��� pDxpxA  
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where x is a formalized description of the supplied good and p is the price by which a contract is awarded (the 
specific innovation of the Russian legislation with the possibility of achievement of negative prices in the auction 
(the transition to the auction for the right to deliver the goods free of charge) is not implemented into the model.). 
Below we’ll call contracts the elements of the set A. 
If the selection stage of an auction or tender gives the only bidder (hereafter terms supplier, producer, seller, and 

bidder are synonymous) with D~x� , he must be awarded with a contract. Hence set D~  can be called the set of 
‘quality goods’ or simply quality set. Denote by p0 the initial (maximum) contract price which should be included 
into the procurement notice according to the Russian legislation. Let us introduce into consideration the set 

],0[~~
0pDA u , each point of which (x, p) – basic principal’s feasible contract. 

Suppose that on the set of contracts a preference order of the basic principal (BPPO) is defined. The same 
preference order according to Definition 1 has bona fide agent. We put forward the following assumptions about its 
properties. 

1. BPPO is reflexive: a customer is indifferent between every two identical contracts (a firm which supplied a 
bid first is the winner). 

Since hypothesis H1 suggests that the bundle of good’s specifications contains all specifications essential to the 
buyer, it is natural to assume that, by comparing the two contracts that match the content, terms and cost of delivery, 
he considers them as indifferent. 

2. BPPO is complete and transitive. 
Given assumptions 1-2, we have: 

x from any finite number of contracts the public buyer is able to choose the best, 
x each feasible contract belongs to the definite set of indifferent contracts (indifference set of the contract), 

and indifference sets of contracts, which are not indifferent to each other, do not intersect. 
For simplicity and using visual geometric interpretations, let us assume that the subject and conditions of purchase 
can be expressed by a single numerical characteristic q which stands for quality of the supplier’s bid, and vary in 
the set [q0, +f): we assume that basic principal considers that fall in the quality of goods below q0 cannot be 

compensated by a decrease in its prices: � � .lim
0

0 �f 
'
'

 
�o' q

pqMRS
q

qp  

In this case, each indifference set does not contain interior points because the contracts differ in price characteristic 
(ceteris paribus) cannot be indifferent to each other. Hence, we can replace the term “indifference set” by the term 
“indifference curve.” 
Thus, given these assumptions, the preferences of the basic principal on the set of contracts can be represented by 
his indifference map (indifference map is symbolized set of indifference curves of the subject on which the arrow 
indicates the direction in which lie strictly more preferred alternative for him). 
Consider the problem of procurement of homogeneous goods. In this case contracts which differ only in the value 
of qualitative characteristic, varying over a range of [q0, +f), are considered to be indifferent to each other and 
indifference map looks like follow. 

 
Figure 2. Basic principal's indifference map: the case of homogeneous goods 
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Consider bidding for the purchase of a differentiated product. Generally speaking, we can assume that the contract, 
which correspond to the large value introduced above qualitative characteristic, strictly more preferable for the 
buyer (ceteris paribus). Given assumption, since the more expensive contracts is strictly less preferred to the buyer 
(ceteris paribus), his indifference curves are graphs of strictly increasing functions 

3. BPPO is complete and transitive. 
Indeed, it is natural to assume that 

x if the basic principal considers two contracts that are not indifferent, then enough small changes in price 
and/or quality in the first contract don’t change his preference relative to the second; 

x if the value of qualitative characteristic is gradually increasing by uniform way (along the indifference 
curve), the corresponding price changes are non-increasing. 

Thus, given assumptions, basic principal’s indifference curves are the graphs of strictly monotonically increasing, 
continuous, concave functions and his indifference map looks like follow. 

 
Figure 3. Basic principal's indifference map: the case of differentiated goods 

It should be noted that the smoothness and strong convexity BPPO, generally speaking, are not assumed. Indeed, 
the market consists of a finite number of different groups of differentiated goods, and quality is considered to be the 
same within each group, BPPO is modeled by family of piecewise constant non-decreasing indifference curves. 

4. PROCUREMENT BY ENGLISH AUCTION: THE IDENTIFICATION OF PRINCIPAL BONA FIDES 

4.1. Base model: the case of symmetric suppliers. 
Let us assume that purchasing goods are included in the Auction list, what excludes the possibility of their 
acquisition by the open tender, and the order quantity is so large that the goods cannot be purchased by request for 
quotation. 
Given assumptions the Principal prescribes the Agent to purchase goods by the English auction. Let us consistently 
take some hypotheses and determine the choice of the public buyer (agent) under the given regulatory rules. 

H2. Public buyer defines the set of feasible product offerings as .~D  
Let us suppose that there are N suppliers who can deliver the goods from this set: 

.1,,,2,1,~ t � NNiDxi �  

H3. Each supplier knows what his own production and delivery costs will be if he wins a contract and this 
information is available to him only. 
Hereafter we will denote by ci the i-th supplier’s economic costs of production (purchase price when buying from a 
producer) and delivery costs of the procured items (there is no participation cost): 

� � .,,1,~, NiDxxCc ii
ii � �  

In this subsection, for the sake of simplicity, we agree to assume that the numbers of suppliers are ordered 
according to the size of their costs: Nccc ddd �21 . 
H4. The suppliers are symmetric: all the bidders appear to be the same to the buyer and to each other. We assume 
that there is a famous probability distribution F(P, V) and suppliers independently draw their costs from it. 
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Constructed model is the independent private-values model [2, p. 705], traditionally used in the modeling of 
auction’s procurement. 
H5. Public buyer sets the initial (maximum) contract price p0 such a way that the following inequality is satisfied:  

^ .̀,,2,1,max 0 NIpc
Ii

i � d
�

 

The last assumption implies that all contracts � � ,,, Iicx i
i �  are available contracts to him: 

� � > @^ .̀,0,~,~
0ppDxpxA ��  

H6. All suppliers are supposed to be rational and risk-neutral. 
H7 There is no collusion among suppliers. 
H8. There are no dumping suppliers (nobody bids lower his costs). 
We will call the suppliers, for whom hypotheses H7 and H8 take place, bona fide suppliers. 
Proposition 1 [2, p. 707]. If there is a contracting authority seeking to procure indivisible good by the English 
auction and hypotheses H1 – H8 take place, then the lowest-cost supplier will win the bidding, and the price of the 
contract will be equal to the costs of his last remaining rival. 
Consider the problem of procurement of homogeneous goods. In this case N > 1, V is sufficiently small, basic’s 
principal preference order can be represented by indifference map depicted at Fig. 2 and hypotheses ɇ1-ɇ7 are 
usually performed. 
For simplicity reasons, assume ɫ1 < ɫ2. 
Given assumptions (Proposition 1), by means of an English auction we will obtain the contract (x1, c2). This means 
in particular that 

� � � � .1,, 2
1 t�icxcx i

i
P 

 

(1)
 

It should be noted that the contracts in the right-hand side of (1) are affordable to the buyer as they can be obtained 
by means of an open tender or, if legislation will change, first-price auction (first-price auctions: Dutch auction and 
request for quotations). 
Let us depict contract (x1, c2) and contracts (xi, ci) (i=1, 2, …, N) in the coordinate system "Quality" – "Price of 
Contract (Costs)" and, to identify which one is most preferable to basic principal, use his indifference map, depicted 
in Fig. 2. 

 
Figure 4. Contracts optimal to the Basic Principal and to the Principal: the case of homogeneous goods 

It is clear that for the basic principal the contract (x1, c2) awarded by means of the English auction is dominated: 

� � � �.,, 2
1

1
1 cxcx BP 

 

(2)
 

From (1)-(2) we have  
P 
z  

BP
. Hence (Def. 1), principal can be considered as mala fide. 

4.2. Modified model: the case of asymmetric suppliers. 

To describe the procurement of differentiated goods, let us modify the model constructed in the previous subsection 
by taking the following assumptions. 
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H9. The set of suppliers S is a union M (1 d M ��N) of disjoint sets (classes of suppliers): 

� � ,,,21 iijiM nSjiSSSSSS  z� ���� �  
and all the bidders of each class appear to be the same to the buyer and to each other. Here |X| stands for the 

number of elements of finite set X. It is clear that .
1

Nn
M

i
i  ¦

  
We assume that there are famous probability distributions Fi(Pi, Vi), i=1, 2, …, M, and suppliers of each class 
independently draw their costs from the corresponding probability distribution. 
If M=1, we have the independent private-values model. Below we’ll assume M  > 1. 
Let Ik stands for set of the k-th class suppliers’ numbers: ^ ` .1,,,, 21 MkiiiI

knk dd �  It is clear that 

� �.,,1,21 jiMjiIIIIII jiM zdd� ���� �  

H10. For every integers k, l�[1, M]: k < l, the following inequalities are true: 

., lkji IjIicɫ ����  

The latter assumption is necessary for the modeling of procurement in the markets, where producers offer goods 
which are not indifferent to each other from the buyers’ point of view. Such products can be goods or services (cars, 
medical equipment, drugs, healthcare or educational services or something else) supplied by the sellers of different 
types (public and private organizations, international and domestic firms, and so on). 
Since it is assumed that the higher quality goods imply the higher production costs, hypothesis H10 suggests the 
goods of higher quality supply the producers of classes with larger number. 
H11. The auction is designed in such a way that each supplier has no information on the participation / non-
participation in the auction other suppliers. 
Proposition 2 [2, 714]. If there is a contracting authority seeking to procure an indivisible good by the English 
auction and the hypotheses H1 – H3, H5 – H11 are true, then the worst-quality supplier wins the bidding, and the 
price of contract will be equal to the costs of his last remaining rival or to the initial price of the contract. 
Consider the problem of procurement of differentiated goods. In this case N > 1 (so as M > 1), Vi are sufficiently 
small, basic’s principal preference order can be represented by indifference map depicted in Fig. 3. 
Below, for the sake of simplicity, we agree to assume that |Si|=1, i�I, and, correspondingly, M=N. In this case, in 
particular, ɫ1< ɫ2 (ɇ10). 
Given assumptions (Prop. 2), by means of the English auction we will obtain the contract (x1, c2). This means in 
particular that 

� � � � .1,, 2
1 t�icxcx i

i
P 

 

(3)
 

Let us depict contract (x1, c2) and contracts (xi, ci) (i=1, 2, …, N) in the coordinate system "Quality" – "Price of 
Contract (Costs)" and, to identify which one is the most preferable to basic principal, use his indifference map. 

 
Figure 5. Contracts optimal to the Basic Principal and to the Principal: the case of differentiated goods 

It is clear that for the basic principal the contract (x1, c2) awarded by means of the English auction is dominated: 

� � � �.,, 2
1

1
1 cxcx BP 

 

(4)
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It is worth to note that for the basic principal the contract (x1, c2) is dominated by the contract (x2, c2) too. Moreover, 
for specific preferences, depicted in Figure 5, the contract (x1, c2) obtained accordingly the regulation rules is the 
worst one in the basic principals’ Pareto set � �^ .̀,, IicxA i

i
BP � . 

From (3)-(4) we have  
P 
z  

BP
. Hence (Def. 1), principal can be considered as mala fide. 

5. BONA FIDE AGENT: THE IDENTIFICATION OF INCENTIVES TO QUASY-CORRUPTION 

In this section we’ll consider a bona fide agent, who procures under regulatory rules created by a mala fide 
principal. 
It is clear that given assumptions of previous section, the set of contracts, which are available to the buyer, has the 
form � �^ ,̀,,, Iicppx i

i �t and agent’s Pareto set – � �^ .̀,, IicxAA i
i

BPA �  . 
Given the finiteness of the Pareto set and the completeness and transitivity of bona fide agent’s preference order, 
the contract most preferred to him exists. 
Let us suppose that it is the contract (xj, cj) (1 d j d N), corresponding to the bid of the supplier j, and consistently 
consider a number of obstacles in the way of obtaining the contract. 

5.1. The second-price risk. 

Let us assume that N>1 and j>1. As noted above ((1) - (4)), given the existing regulation rules, the contract most 
preferred to the buyer cannot be obtained. 
However, when we purchase homogeneous goods, the costs of suppliers are close to each other, and we can 
consider the second-price risk (c2 – c1) as sufficiently small value. In this case, we can substitute the hypothesis of 
basic principal’s rationality with the suitably constructed hypothesis of his bounded rationality, and ascertain the 
acceptability of the English auction for the purchase of homogeneous goods. 
Moreover, the cost of open tender for procure homogeneous goods, which can permit contracting authority to 
obtain the most preferred contract (xj, cj), could surpass the cost of the relevant auction on the amount greater than 
(c2 í c1). 
When purchasing differentiated goods similar risk evaluation is not possible. Actually, in this case we cannot 
assume that N>1 (Table 2), and we have to assess risk by the value of (p0 í c1). This gives us grounds to say, rather, 
not about risk, but about the "curse" of the second price. 

5.2. The risk of suppliers’ mala fides. 

When purchasing homogeneous goods the risk of suppliers’ mala fides connected with their collusion (H7 is 
violated) is limited due to the limited size of the supplier-favorite’s surplus (p0 – cfavor). Besides this, the bona fide 
contracting authority is able to manage this risk through careful monitoring of prices and setting up corresponding 
initial contract price p0. 
When there is only one dumping supplier, for example, with the number of k (k > 1) (H8 is violated), the auction 
gives to public buyer contract (xk, c1), which jeopardizes its implementation: p = c1< ck. 
Nevertheless, the difference between the supplier’s costs ck and the contract price c1, generally speaking, may be 
less than the difference between its economic and accounting costs, which enables the contracting authority at the 
relevant transaction costs to achieve proper performance of the contract. 
If there are several suppliers, bidding below their costs, ex ante estimation of the difference between the costs of the 
winning supplier and the contract price is not possible. In this case, the auction winner, generally speaking, is not 
able to satisfy the needs of the public buyer, even when homogeneous goods are purchased. 
In turn, when differentiated goods are purchased, suppliers’ mala fides increases the price of the contract by the 
amount up to (p0 – cwinner) in the case of collusion or (cwinner  – pfinal) in the case of dumping, or jeopardizes buyer 
satisfaction. 

5.3. The risk of transparency. 

When differentiated goods are purchased, the violation of the informational opacity hypothesis H11 leads to that the 
j-th supplier leaves the market with other suppliers of high quality goods. 
In the case of repeated purchasing, the auction triggers the formation of a specific market of lemons [23, p. 46), 
which is characterized by low quality of supplied goods, but is not characterized by the low cost of their purchase 
due to the extremely low competition in the procurement. 
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6. CONCLUSION 

Risks in the procurement of differentiated goods by means of the English auction, discussed in the previous section, 
prevent to the bona fide buyer to obtain the most preferred to him contract and create strong incentives to restrict 
competition in the procurement process wherewith manipulating in the description of the subject matter of the 
procurement, the term of the contract, abusing information, etc. 
It seems that the scale of such quasi-corrupt behavior can be significantly reduced in RF by taking the following 
measures most of them are proposed in the Model Law. 
1. To designate in the invitation to the auction the minimum number of suppliers required to register for the auction 
in order for the auction to be held (Model Law, art. 53-j). 
2. To eliminate the contradictions in the Russian public procurement legislation that impede the implementation of 
scoring auctions and handicap auctions, which give the possibility of compensating the higher contract price by the 
higher quality of the purchased goods (Model Law, art. 53-g). 
3. To prevent mala fide suppliers from the collusion, to introduce the Dutch auction into the list of acceptable 
procurement methods. 
4. If the procuring entity uses an auction, it shall present a statement of the reasons and circumstances upon which it 
relied to justify the use of that method (Model Law, art. 28-3). 
And finally, we can reduce the scope for quasi-corruption behavior by means of essential increase of the price 
thresholds. 
Thus, in the paper we have 

x considered the model of ‘quasi-corruption’ based on assumptions of mala fides of the Principal and bona 
fides of the Agent, 

x proposed and used the algorithm of modeling corrupt/quasi-corrupt behavior, 
x completed the construction of the typology of principal-agent models.  
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1.0 Background 
Nepal  was  unified  in  1768  and  was  remained  as  the  only  world’s  Hindu  Monarchy  until  2008.  During  this  period,  
Nepal experienced an autocratic hereditary Rana Prime Ministership (for 104) years until 1951, a non-party 
Panchyat system from 1962 – 1990, a constitutional monarchy until 2008, and on May 28, 2008 the country was 
declared a Federal Democratic Republic abolishing the 240 year-old monarchy. The country has also experienced 
armed struggle from 1996 to 2006 and a comprehensive peace accord was signed on November 21, 2006. Because 
of this, for drafting new constitution, first election for constituent assembly was held in April 2008 and because this 
assembly could not draft new constitution, second election for constituent assembly was held in November 2013. 
Constitution drafting process has not yet been completed and the country is undergoing peace process since the 
year 2006 after a decade of armed struggle. Despite all these adversities, country is struggling for its economic 
development.  
 
Nepal is one of the South Asian countries lying between India and China with a population of 26.5 million 
(2011census). Administratively, the country is divided into 5 development regions and 75 districts. All together 
Nepal has 3915 Village Development Committees (VDCs) and 58 municipalities (including one metropolitan city). 
As per Nepal Living Standard Survey 2010/11, 25.16 % population lives below poverty line and the per capita 
income is US $ 735 (2011/12).   
 
Focus of the public finance management should be on the most advantageous distribution of the limited resources 
and yielding maximum output from the allocated budget.  About 60 % of the allocated budget of the Government of 
Nepal (GON) is spent in procurement activitiesi.  Nepal  government’s  annual procurement has been estimated as     
$ 650 millionii.  Nepal’s  annual budget (for FY 2013/14) is of about $ 5.17 billion (1  US$  ≈  100  Rs), of which 46.7 
% is allocated as development expenditure and 53.3 % as regular expenditure. Only 69.6 % of the budget is 
expected to be met through its own revenue and 14 % by foreign assistance with projected deficit of 17 %.  In 
general, the government has been able to make expenditure of less than 80 % of the allocated budget. On the other 
hand, Nepalese economy is facing major challenges like low economic growth rate (less than 5 %), high inflation 
rate,  import based production system, limited labor market to absorb yearly about 400,000 new entrants, lack of 
physical infrastructure, low institutional capacity, and lack of good governance. In this background, this paper 
discusses the status of public procurement in Nepalese context against the following core pillars of public 
procurement:  
 

i. Value for money 
ii. Open and effective competition; 

iii. Ethics and fairness; and 
iv. Accountability, transparency and reporting 
v. Equity 

 
2.0 Brief History of Public Procurement in Nepal 
Rules (Procedure) Regarding Public Fund Spending 2016 was implemented in 1958/59, which was the first law 
related to public procurement. This regulation assigned the procurement activities of the ministry to the concerned 
secretary. In order to address the issues related to public procurement such as transparency, competitiveness and 
accountability, financial administration related Act and Regulations were changing from time to time – The 
Financial Administration Rules 1985/86, Financial Administration Rules 1995/96 and Financial Administration 
Rules 1999 were the examples. In the continuous process of bringing public procurement reform in Nepal, as in 
majority countries of the region, Public Procurement Act 2063 (PPA) was enacted in 2007. Following are some of 
the major reasons for enactment of separate procurement law: 
 

i. To make procurement process more competitive – the existing Financial Administration Rules 1999 
contained provisions limiting competitions in public procurement; 

ii. To reduce the time consumed in procurement process – prevalence of two envelope system and bid 
may be cancelled without any valid reason; 
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iii. To make the procurement process result-oriented and based on adequate preparation – in case single 
bid, the bid could not be accepted, consultancy services could be procured through quality & cost 
based selection (QCBS) method only; 

iv. To promote the competitiveness in public procurement – only Nepali bidder could bid for the bid of 
value up to Rs. 250 million, direct procurement from the public enterprises was allowed; 

v. For proper allocation of risks – no provision for price adjustment for contract of duration less than 18 
months; 

vi. To select qualified bidder rather than to select the lowest bidder; 
vii. To promote accountability, transparency, and justice in public procurement; 

viii. To assure good and quality procurement. 
 

The preamble of the PPA given below summarizes the need for enactment of PPA: 
 
“Whereas, it is expedient to make legal provisions in order to make the procedures, processes and 
decisions relating to public procurement much more open, transparent, objective and reliable, obtain the 
maximum returns of public expenditures in an economical and rational manner by promoting competition, 
fairness, honesty, accountability and reliability in public procurement processes, and;  
ensure good governance by enhancing the managerial capacity of procurement of public entities in 
procuring, or causing to be procured, construction work and procuring goods, consultancy services and 
other services by such entities and by ensuring the equal opportunity for producers, sellers, suppliers, 
construction entrepreneurs or service providers to participate in public procurement processes without any 
discrimination...” 

 
Some of the special features of the PPA are given below: 
 

i. Independent and integrated procurement Act applicable to all public entities (PEs); 
ii. Enacted by the parliament;  

iii. Establishment of independent public procurement monitoring office under the Office of the Prime 
Minister and Council of Ministers;  

iv. Definition of the public entity – categorized government public entities and other public entities; 
v. The chief of the concerned PE is made responsible for preparing a procurement plan and carrying 

out the activities relating to procurement to be made; 
vi. A PE shall establish a procurement unit or assign the procurement responsibilities; 

vii. Establishment of independent Review Committee and provision relating to review of 
procurement proceedings/decision; 

viii. Provision relating to conduct of the officials involved in public procurement as well as the 
bidders and proponents including blacklisting of bidder, proponent, consultant, service provider, 
supplier, construction entrepreneur or other person, firm, organization or company; 

ix. The PE is required to form an evaluation committee for examination and evaluation of the pre-
qualification proposals, bids, expression of interest or proposals of consultancy services or sealed 
quotation. 

x. Public notice of procurement contract shall be given; 
xi. Provision for termination of procurement contract and remedy therefor; 

xii. Mechanism for dispute settlement;  
xiii. Procurement transaction may be carried out through electronic communications means; 
xiv. Legal documents – Act, Regulations and procurement manuals are to be kept in the website of the 

Public Procurement Monitoring Office (PPMO) for information and convenience of the public; 
xv. Power to make rules - The government may make Rules required for implementation of the 

objective of the Act, and the public entities except the government entities may make necessary 
Rules subject to the Act, Rules or Formation Order relating to such entity. 

 
3.0 Status of Public Procurement in Nepal 
It is the concern of any government to achieve and enhance the effectiveness, efficiency, transparency and equity in 
public procurement because public procurement “affects  all  aspects  of  people’s  lives  and  assumes  a  large  share  of  
government   budget”iii. The Government of Nepal (GON) is the largest procuring (Goods, works, and services) 
institution in the country. “Some   60   percent   of   the   annual   national   budget   goes   to   procurement.   Hence   public  
procurement   plays   a   critical   role   in   the   economy   and   is   an   important   factor   in   economic   growth.” iv “Public 
procurement reform is one of the major reform areas in improving financial governance in the country. Public 
procurement system is relatively new in Nepal and is undergoing various strengthening activities.”v In this 
background, the paper discusses on following headings: 
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a. Issues related to implementation of Public Procurement Act and Regulations  
b. Role and challenges of Public Procurement Monitoring Office (PPMO) 
c. Some lessons to learn 
d. Conclusion 

 
3.1 Issues related to implementation of Public Procurement Act and Regulations 
Under this heading, discussions will be focused on following issues: 
 

a. Procurement planning  
b. Procurement proceedings 
c. Procurement and corruption 

 
a.� Procurement planning  
Public procurement is the process of acquiring any goods, consultancy or other services or construction works by a 
public entity in  order  to  deliver  or  develop  facilities  or  services  in  response  to  the  “real  need”  therefore  delivery  or  
development  of  the  “right  quantity”  is  imperative  and  should  be  delivered  or  developed  at  the “right  time”.   
 
According to procurement law, a PE shall (a) prepare description of goods, construction works and services to be 
procured, (b) prepare cost estimate, (c) prepare procurement plan, (d) have (the head of the PE) the responsibility of 
carrying out all the activities relating to procurement by fulfilling the procedures referred to in the Act, (e) select 
the procurement method based on the conditions and cost estimate as prescribed, however, no procurement shall be 
made in piecemeal to limit competition, (f) procure by inviting open bid, and (g) prescribe the qualification of 
bidder or proponent. Despite the provisions that a PE shall establish a procurement unit or assign the 
responsibilities thereof in order to carry out the procurement related activities, many PEs have not yet created the 
Procurement Unit and in the PEs that have created the Procurement Unit are also lacking experienced, efficient and 
skilled staffs preventing effectiveness in public procurement.vi As mentioned in the Yearly Report, 2067 of PPMO, 
there are about 4000 spending units in the governmental sector only and the total number of the public entities 
including public schools, local bodies, public enterprises and others is estimated to be as more than 20,000.vii In the 
absence of the procurement units and lacking trained staffs in PEs, result oriented procurement cannot be 
envisaged. For standardization of the procurement process, common understanding of the public procurement law 
of the country among the procurement staffs is fundamental. Similarly, common understanding of the assumption 
of the procurement law of the country among the higher authority and the oversight agencies are critically 
important for strengthening morale of the staffs making procurement decision.  
 
Procurement planning starts from government programs and budget. It is also based on the identification and 
formulation of the projects. Not only planning and preparation for procurement is important but identification and 
formulation of needs (project, goods or services) are even more important for developing countries like Nepal 
whose yearly budget is not met through its own revenue. In the fiscal year 2012/13, revenue is estimated to 
contribute 71.5 percent, foreign grants 11.6 percent, principle repayment 1.1 percent and foreign loan and domestic 
borrowing  15.8  percent  to  the  government’s  total  expenditure. Every year, more than 10 percent  of  government’s 
total expenditure goes on the repayment of principle and interest against public debt alone. The ratio of foreign debt 
to the total outstanding debt stands at 58.6 percent. viii  
 
For effective implementation of the procurement law, adequate and timely availability of the budget is imperative 
because as per the Sub rule 6 of PPR, public entity should not initiate procurement proceedings unless a necessary 
fund for procurement is allocated, but a full budget was adopted only in the fourth quarter in Fiscal Year 2013. The 
“extension  of  budget  discussions well into the fiscal year and the bunching of capital expenditure near its end are 
recurrent problems in Nepal; similar, if smaller, delays occurred in previous years as well. In FY14, the government 
has managed to reverse this trend by adopting a full budget on time and fast-tracking the review and approval 
process  for  key  capital  projects”ix by the National Planning Commission (NPC).  
 
National Planning Commission approves the programs submitted by the concerned ministry and the Ministry of 
Finance releases budget. There are examples of affecting procurement activities due to lack of budget. A project 
declared by the government as National Pride Project – the shortest route connecting north and south of the country 
known as Kaligandaki Corridor (417 km) has also facing a budget crunch and therefore for six years not even the 
track opening has been completed.x Another national daily, The Himalayan Times reports that implementation of 
projects  “considered  vital  for  the  country’s  development  moved  ahead  at  a  snail’s  pace  last  fiscal  year,  with  more  
than half of them failing even to meet 80 percent of the target set for the year, thanks largely  to  budget  crunch.”xi In 
general, budget allocation is not based on the real need and estimate giving ground to ad hoc type of program and 
budgeting. It is also reported by a newspaper that there was reallocation of the budget to the projects that are 
already completed.xii Furthermore, estimating the project cost, specification writing, fixing the project schedule and 
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preparation of bidding document including selection of the procurement method (packaging and slicing) are other 
important matters playing vital role in procurement planning.  
 
There is also a tendency of keeping the project duration less than 15 months, without considering the nature and 
activities of the project to be executed because of the (a) provision of the PPA. As per the provision (Sub-section 
55.1 of the PPA), in the contract having duration exceeding 15 months the competent authority may adjust price. 
Due to this provision, the public entities are found putting contract duration less than 15 months to avoid price 
adjustment. As a consequence, Extension of Time (EOT) and dispute become unavoidable, and (b) late release of 
the budget or late starting of procurement proceeding, the duration available for construction or delivery of 
goods/services remain very short to perform such contract before the end of the fiscal year making complicated the 
closure of the contract. This type of problem is arising out because of the wrong approach in procurement planning 
and wrong attitude of the staffs involved in procurement planning and procurement decision-making. 
 
The above-discussions and examples show that effective and result oriented public procurement requires (a) real 
need based project identification and formulation, (b) requirement based budget allocation, (c) preparation and 
adherence to procurement plan, and (d) experienced and skilled human resource.  
 
b.� Procurement proceedings 
A procurement proceeding is the means of implementing procurement planning and acquiring the competent party 
– contractor, supplier, consultant or service provider for concerned procurement. The Government of Nepal (GON) 
has put effort in bringing reform in public service delivery process including public procurement. In this process, 
the  GON  has  promulgated  “Public  Procurement  Act  (PPA)  and  Regulation  (PPR)  in  2007  to  make  the  procurement  
system transparent, fair, competitive and efficient. These two legislations aim to maximize returns of public 
expenditures in an effective and efficient manner by promoting competition, fairness, accountability and reliability 
in public procurement processes by ensuring the equal opportunity to the bidder to participate in public 
procurement process without   any  discrimination.”xiii In this direction, PPMO attempted to standardize the public 
procurement process by issuing Standard Bidding Documents and Standard Form of Contract (for consulting 
services) to be effective from 28/1/2009. 
 
i.� Establishment of procurement unit    
For effective public procurement, PPMO instructed all the public entities to establish procurement unit through a 
public notice of 30/12/2007 and requested the government ministries by issuing circular for establishment of 
procurement units. Similarly, PPMO also delegated its authority to the District Treasury Control Offices to monitor 
the establishment of procurement units in district level offices but the result was not encouraging.  On the other 
hand, there was a coverage mentioning that Kathmandu Metropolitan City - the only Metropolitan City of the 
country has approved the tender for construction of controversial Kathmandu Tower bypassing the procurement 
unit. This issue was also investigated by the Commission for Investigation of Abuse of Authority (CIAA).xiv  
 
ii.� Selection of procurement method and slicing/packaging of contract 
According to PPA, in making public procurement, a PE should use any of the following methods considering the 
conditions and estimated cost as prescribed: 
 
For procurement of goods, construction works and other services 

x International level open tendering 
x National level open tendering (Above Rs. 2 million for construction works and above Rs. 1 million 

for goods and other services) 
x Sealed quotation (Up to Rs. 2 million for construction works and up to Rs. 1 million for goods and 

other services) 
x Direct purchase (Up to Rs. 500,000 for construction works and up to Rs. 300,000 for goods and 

consulting services)  
x Users committee or beneficiary groups (Up to Rs. 6 million), and  
x Force account 

 
For procurement of consultancy services 

x Competitive proposal  
x Through negotiations 

 
The Act does not allow slicing the contract package to limit competition, but is not easy to investigate. However, 
national level daily newspaper is found reporting about slicing the contracts for taking undue benefits.xv Besides 
such reporting, no any systematic study, so far has been found that has been made in Nepal to know whether the 
slices have been made to limit the competition.  
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iii.� Provision relating to tender 

 
Single stage and two-stage bidding 
As per PPA (Sub-section 28.1), an invitation to bid can be made by (a) inviting open bids by determining 
prequalification, and (b) inviting open bids without determining prequalification. Open bid may be invited in a 
single stage or in two stages. Single stage bidding is in use and two-stage bidding is made on following conditions: 

x When it is not feasible to define fully the technical aspects of the goods or construction works or 
services to be procured or the terms and conditions of the procurement contract at the time of the 
invitation to bid, or 

x Because of the complex nature of the goods or construction works or services to be procured, if it is 
necessary for the Public Entity to discuss with the bidders about how to resolve the problems related 
to various technical aspects or the procurement contract and about such technical aspects and 
conditions of contract and benefits accruing there from. 

 
Determination of prequalification 
Prequalification (PQ) is determined to procure large and complex construction work, or to procure goods of high 
value such as industrial plants as determined by the PPMO or with a view to identify qualified bidders. Public 
entity may also determine PQ, if it considers appropriate, for other procurement also. Though the Act has 
authorized  PPMO  to  determine  “large”  and  “complex”  construction  work  and  the  “high  value”  goods,  PPMO  has  
not yet determined. The objective of determining PQ is to identify the potential bidders having required capability 
such as skill, experience, and resources and not to encourage the bidders not possessing required capability. But the 
provision under Sub-section 12.2 of PPA, which allows the PE, if it considers appropriate, to determine 
prequalification for other procurement as well, is likely to limit the competitionxvi if not used correctly.  
 
Domestic preference 
According to PPA Sub-section 14.8, in international level bidding, the PE may give domestic preference to the 
Nepalese entrepreneurs and businesspersons as prescribed, and where domestic preference is to be so given, that 
matter shall be set forth in the notice on invitation to bid and the bidding document. In the case of goods, such 
domestic preference has not been prescribed but there is a provision in the Rue 17 of PPR that the goods 
manufactured in Nepal are to be procured even if the cost of such goods are higher by up to ten percent than that of 
goods manufactured abroad. Since the domestic preference is not a compulsory matter and may be granted as per 
condition, the provision under the Rule 17 of PPR gives the impression of being contradictory to the spirit of the 
domestic preference.  
 
In the case of construction work, domestic preference may be given pursuant to Sub-section 12.1 of Construction 
Business Act 2055 (1999), which states:  
 

“Notwithstanding anything contained in the prevailing law, any public construction works mentioned in an 
international competitive bidding may be procured from the following construction entrepreneur in the 
following circumstances: 
(a) despite that the total contract price quoted in the bidding by a construction entrepreneur wholly owned 
by a Nepalese citizen or by a construction entrepreneur licensed under joint venture with a foreign 
construction entrepreneur with at least fifty percent of share owned by the Nepalese citizen or by a 
construction entrepreneur making a joint venture agreement with a foreign construction entrepreneur with 
at least fifty percent of share owned by the Nepalese citizen is higher by a maximum of seven and half 
percent than the total contract price quoted in the bidding by a foreign construction entrepreneur, the 
entrepreneur making such bidding. 
(b) despite that the total contract price quoted in the bidding by a construction entrepreneur licensed under 
joint venture with a foreign construction entrepreneur with at least twenty five percent of share owned by 
the Nepalese citizen or by a construction entrepreneur making a joint venture agreement with a foreign 
construction entrepreneur with at least twenty five percent of share owned by the Nepalese citizen is 
higher by a maximum of five percent than the total contract price quoted in the bidding by a foreign 
construction entrepreneur, the entrepreneur making such bidding.” 

 
Francis Ssennogaxvii has identified three issues in terms of how developing countries could be integrated into global 
procurement framework as (a) Sector-specific approach, which argues that the sectors that offer employment to a 
larger  number  of  a  country’s  citizens  should  be  protected  from  foreign  competition, (b) Creating competitiveness 
on the supply side of the market, which urges to focus on how to improve the competitiveness for especially the 
manufacturing sector, because the competitiveness cannot be improved through locking out foreign competition but 
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through structural adjustments within the firms themselves, and (c) Phased approach, which argues for regional 
trading blocks first before eventually expanding into a multilateral framework and says that the phased approach 
would enable countries to compete with those at the same level of development, build the competitiveness and then 
become global.  
 
The developing countries with liberal economic policy need to review critically the issue of domestic preference in 
order to be benefitted from the price, skill and technology available in the open market and to boost up the local 
entrepreneurs and industries to achieve socio-economic objective of reducing poverty and creating employment 
opportunity.   
 
iv.� Bid examination and evaluation 
Examination and evaluation of the bids starts with submission of the bids, opened as prescribed in Section 22 of the 
PPA, to the Bid Evaluation Committee. According to the Section 22 of PPA, the PE should open bids as prescribed 
at the time and place specified in the bidding documents on the same day immediately after expiry of the deadline 
for the submission of bids. According to the PPR (Sub-rule 59.5), at the time of bid opening, decision regarding 
acceptance or rejection of bids should not be made. The evaluation committee examines and evaluates the bids 
following logical sequence shown in figure 1.  
 
 
 
  
  
 
 
 
 

Figure 1: Logical sequence of bid examination and evaluation  
 
Ist Stage: Examination of legal requirement 
Under this examination, following matters are examined: 
 

i. Firm, organization or company registration certificate, 
ii. Business registration certificate – a certificate obtained by a construction entrepreneur with object 

to operate the construction business. For carrying out public construction works, after registration 
of firm or company as private firm or partnership firm or company, construction entrepreneurs 
are required to obtain license pursuant to Construction Business Act 2055 (1999). Construction 
companies are classified as Class A, Class B, Class C, and Class D in Nepal pursuant to 
Construction Business Act. However, according  to  the  provision  of  the  PPA,  “no  provision  can  
be so made as to allow only a particular class of construction entrepreneur, supplier, consultant or 
service provider to participate or to prevent any particular class of construction entrepreneur, 
supplier, consultant or service provider from participating in the procurement process.”, 

iii. Value Added Tax (VAT) and Permanent Account Number (PAN) registration certificate, 
iv. Tax clearance certificate or document of tax returns for the period as specified, 
v. Declaration made in writing by the bidder mentioning that (a) the bidder is not disqualified for 

taking part in the procurement proceedings, (b) the bidder has no conflict of interests in the 
proposed procurement proceedings, and (c) has not been punished for an offense relating to the 
concerned profession or business, and 

vi. Any other documents as specified. 
 
2nd Stage: Examination of completeness of bids  
Only the bids qualified under examination of legal requirement are to be examined for their completeness. This 
examination is carried out to confirm:  
 

i. Whether the documents establishing that the bidder is qualified under law to submit the bid are 
submitted or not, 

ii. Whether the bid is complete in accordance with the instructions to bidders set forth in the bidding 
documents  or  not  and  whether   it   is   signed  by   the  bidder  or  by   the  bidder’s  authorized  agent  or  
not, 

iii. Where a bid security is required to be submitted along with the bid, whether a bid security of 
such type, period and amount as set forth in the bidding documents is accompanied with the bid 
or not, 
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iv. Whether the bid is substantially responsive to the technical specifications set forth in the bidding 
documents and the terms and conditions of procurement contract attached with the bidding 
documents or not. 

v. Whether a power of attorney for the authorized agent or local agent of the bidder is submitted or 
not.  

vi. Where a joint venture agreement is necessary, whether such agreement is submitted or not, 
vii. Whether documents establishing the eligibility of the bidder and of goods mentioned by the 

bidder are submitted or not, 
viii. Whether necessary document relating to the qualifications of the bidder is submitted or not, 

ix. Where the bidding documents require the submission of a rate analysis, whether such rate 
analysis is submitted or not, and  

x. Any other matters as prescribed. 
 

According to Sub-section 23.4 of PPA, the Public Entity may ask bidders, in the course of examining the bids, for 
necessary information. According to Sub-section 23.5 of PPA, the concerned bidder should provide the information 
sought by the Public Entity but in providing such information, change or alteration in the bid price or other 
substance of the bid is not allowed. Furthermore, as per the provision related to Conduct of Bidder or Proponent, a 
Bidder or Proponent should not contact the PE from the time of bid/proposal opening until the notice of acceptance 
of bid/proposal which is likely to cause interference in the examination or evaluation of bid/proposal, and should 
not commit an act of interfering in the examination or evaluation of bid/proposal. Despite the provisions, bidders 
“often form a cartel by which they try to manipulate the award decision in favor of one of their members, with or 
without the involvement of a corrupt inside official. Collusion agreements can include, for example, assigning 
“turns”   among   the   cartel   members   for   winning   public   bids,   or   agreeing   to   internal   compensation   payments for 
submitting   high   or   other   “failed”   bids.   This   has   become   an   institutionalized   practice   in   Nepal   leading   to  
unscrupulous competition and rise of corruption.”xviii Such provisions show the complexity and criticality of 
contacting the Bidder/Proponent by the PE and furnishing information as requested by the concerned 
Bidder/Proponent. The leakage of information from PE during this period and interference and/or influence from 
the Bidder/Proponent is very difficult though not impossible to trace out and making public. This issue is one of the 
major issues in public procurement particularly in developing countries, where political systems are in transition 
such as Nepal. The media (print and digital) plays very important role in such environment and is the major source 
of information in this regard.  
 
3rd Stage: Evaluation of technical aspects 
The bids passing through examination of completeness are evaluated for meeting technical requirement. As 
provisioned in the PPR, the evaluation committee evaluates the following matters: 
 

x Scope of supply of goods, construction works or other service, 
x Technical specifications of key items of goods, construction works or other service and operating and 

performance characteristics, and 
x Duration of warranty period. 

 
4th Stage: Evaluation of commercial aspects 
After evaluating technical aspects, commercial aspects of the bids are evaluated, in which the evaluation committee 
will evaluate the following matters (Sub-rule 63.1 of PPR): 
 

x Period for the supply or completion of goods, construction works or other service, 
x Payment terms, 
x Liquidated damages payable for the failure to complete the work the bidder in time and bonus 

receivable for the early completion of the work, 
x Guarantee obligations of the bidder, 
x Obligations to be performed by the bidder, 
x Any other terms, if any, inserted by the bidder in the proposed procurement contract. 

 
5th Stage: Evaluation of financial aspects 
After evaluation of technical and commercial aspects of the bids, following matters under financial aspects are 
evaluated. If the preference for domestic goods and local construction entrepreneurs are to be given that 
should be adjusted at this stage of bid evaluation.  
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6th Stage: Special evaluation of bids for construction works 
Besides the examination and evaluation mentioned above, the bids submitted for construction works are evaluated 
for following matters (Sub-rule 65.1 of PPR):  
 

x Whether the work plan of construction works, performance schedule and timing of mobilization are in 
consistent with those set forth in the bid documents or not, 

x Whether the per unit rate quoted by the bidder for the items listed in the bill of quantities is reliable or 
not,  

x Whether the tender price is unbalanced for the following reason: 
 
i. The bidder has quoted unusually high rate for items of work to be performed at an early stage of 

the procurement contract, or  
ii. The bidder has quoted unusually high rate for any such items of the bill of quantities that it 

believes were underestimated in the bill of quantities. 
 
The evaluation committee is required to assess the bids for frontloading and unbalanced bidding as well as for 
whether the bidder (a) has quoted such low prices that make the bidder fail in completing the work satisfactorily or 
(b) has quoted unrealistically low prices with or without misunderstanding of the scope or technical specifications 
of the construction works. In such condition, the evaluation committee is required to seek explanation including 
rate analysis from such bidder and the committee has been empowered so as to (a) if the explanation furnished by 
the bidder is satisfactory, the committee may recommend to accept the bid by taking additional performance 
security equal to the sum to be set by eight percent of the bid price from such bidder, and (b) if the explanation 
furnished by the bidder is not satisfactory, the committee may recommend the public entity to reject the bid. 
However, despite of this provision and low bidding, the members of the evaluation committee have not been able in 
recommending the bid for rejection. A case of Banke district of Nepal may be taken as representative example, 
where in a contract of earthwork, the awarded bid was more than 60 % below than the estimated cost (of Rs. 
2,006,000); in a contract of road maintenance the awarded bid was more than 45 % below than the estimated cost 
(of Rs. 3,000,000); and in a contract of health post building construction the awarded contract was more than 25 % 
below than the estimated cost (of Rs. 1,947,000) and none of these projects have seen completion xix. Low bids, no 
doubt saves money at the outset but if the bids are unrealistically or excessively low then the consequence of such 
low bids will be either substandard work, or the projects in trouble. Low bidding has formed vicious circle 
especially in the bids for construction works. According to Ang Dorji (A. D.) Lama, Deputy Secretary-General of 
Federation of Contractors Association of Nepal (FCAN), the percentage of low bid in building and bridge is 10-25, 
roads and irrigation is 15-45 % and in earth work related works the percentage of low bid reaches up to 80 percent 
and followings are the reasons of low bidding:.xx 
 

a. For making firms eligible in meeting qualification criteria to bid in future projects, construction 
entrepreneurs desire to win the contract even by low bidding, 

b. To grab and utilize the mobilization advance to execute the outstanding works of previous contract 
that was remaining due because of cash flow problem due to low bid, 

c. Because of acceptance of low quality work,  
d. Practice of bidding based on the past bidding trends without analyzing the rates, 
e. Lack of works in the market, 
f. To utilize the idle equipment,  
g. Non professionals attraction towards construction business perceiving that easy money can be earned 

in this business,  
h. To be saved from money laundering by showing profits in construction business 
i. The trend of holding contracts above the bid capacity 
j. Due to incapability of the bid evaluation committee to reject the low bid, 

 
7th Stage: Determination of lowest evaluated bid  
At this stage, the bids are evaluated to determine lowest evaluated bidder. However, as discussed above, the 
practice  has  been  dominated  by  determining  “the  lowest  bid”  rather  than  determining  the   “lowest  evaluated  bid”.   
For example, in a case reviewed by PPMO it was found that the bid evaluation committee had clearly mentioned 
that because of the low bid, the bidder could not execute the work. In such event, as mentioned above, the 
evaluation committee was required to ask the bidder for necessary clarification including the rate analysis.  Then, if 
the committee found the clarification satisfactory it could recommend the bid for acceptance with demanding 
additional 8 percent performance security; or if the committee found the clarification unsatisfactory, it might 
recommend the bid for rejection but the bid was awarded without asking for clarification, by demanding 8 percent 
additional performance security.xxi  
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8th Stage: Post-qualification examination  
At this stage, the lowest evaluated bid is examined for assuring that it meets all the qualifications mentioned in the 
bid documents.  
 
9th Stage: Preparation and submission of Bid Evaluation Report 
This is the final stage of bid evaluation and the final task assigned to the Bid Evaluation Committee that the 
committee is required to prepare detailed Bid Evaluation Report (BER) and submit it to the concerned public entity.  
 
C. Procurement and corruption 
According to the Corruption Perception Index 2013, Nepal is ranked 116 out of 177 with total score of 31 and it 
was ranked 139 out of 176 with total score of 27 in 2012. The country scoring below 50 on a scale from zero is 
considered as highly corrupt means that Nepal is also among the highly corrupt country.  “Public procurement has 
been identified as the government activity most vulnerable to corruption. As a major interface between the public 
and the private sectors, public procurement provides multiple opportunities for both public and private actors to 
divert public funds for private gain.”xxii “Corruption is disastrous to the sound functioning of any government 
department.”xxiii Therefore, it is said that a “clear and comprehensive regulatory framework for the conduct of 
public procurement is a fundamental prerequisite for curbing corruption in public contracting. It is the basis for the 
development and application of equal practice, for transparency and fairness, and for meaningful review and 
control mechanisms.”xxiv To ensure good governance and to make the public procurement procedures, processes 
and decisions more open, transparent, objective and reliable as well as to obtain maximum returns of public 
expenditures in an economical and rational manner by promoting competition, fairness, honesty, accountability and 
reliability, Nepal Government has enacted the Public Procurement Act in 2007.  
 
Chapter 8 of PPA is dedicated to Provisions Related to Conduct of the officials, bidder or proponent involved in 
public procurement proceedings and black listing. According to Section 61 of PPA, the officials involved in 
procurement proceedings should adhere to following conduct:  
 

a. Discharging one's duty impartially so that bidders fairly compete in the procurement proceedings, 
b. Operating procurement proceedings in public interest,  
c. Not committing an act conflicting interest with the procurement from his/her work or conduct or 

behavior, 
d. Keeping confidential all proprietary information of the bidder known by him /her in the course of the 

procurement proceedings, 
e. Not working with a person, firm, organization, company and any other institution of private nature 

with which s/he had had dealings of procurement at the time of holding post for two years after 
retirement, 

f. If s/he knows that his/her nearest relatives have participated as a bidder or proponent in the 
procurement proceedings of his/her involvement, not taking part in such procurement proceedings by 
giving immediate notification to one level higher authority, 

g. Not committing an act in contravention of prevailing law, while carrying out procurement 
proceedings, 

h. Not committing corrupt or fraudulent practice nor involving in such act, 
i. Not colluding or involving in a group prior to or after submitting bid or proposal with the objective of 

forbidding or causing to be forbidden the benefit of competition. 
 
The Act has also provided explanation on the nearest relative as husband, wife, father, mother, son, daughter of a 
joint family, mother-in-law, father-in-law, elder brother, younger brother, elder sister, younger sister, son-in-law, 
sister-in-law or brother-in-law. Similarly, the explanation of the terms – corrupt, fraudulent, collusive, and 
obstructive practices are included in the Standard Bidding Documents issued by PPMO. The terms are explained as 
given below: 

a. Corrupt practice means the offering, giving, receiving, or soliciting, directly or indirectly, anything 
of value to influence improperly the actions of another party; 

b. Fraudulent practice means any act or omission, including a misrepresentation, that knowingly or 
recklessly misleads, or attempts to mislead, a party to obtain a financial or other benefit or to avoid an 
obligation; 

c. Coercive practice means impairing or harming, or threatening to impair or harm, directly or indirectly, 
any party or the property of the party to influence improperly the actions of a party; 

d. Collusive practice means an arrangement between two or more parties designed to achieve an 
improper purpose, including influencing improperly the actions of another party. 

e. Obstructive practice means: 
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x deliberately destroying, falsifying, altering or concealing of evidence material to the investigation or 
making false statements to investigators in order to materially impede a Government of 
Nepal/Development Partner (GON/DP) investigation into allegations of a corrupt, fraudulent, 
coercive or collusive practice; and/or threatening, harassing or intimidating any party to prevent it 
from disclosing its knowledge of matters relevant to the investigation or from pursuing the 
investigation; or 

x acts  intended  to  materially  impede  the  exercise  of  the  GoN’s/DP’s  inspection  and  audit  rights  as 
mentioned in the bid  documents.  

 
According to Section 62 of PPA, a bidder or proponent should not carry out or cause to be carried out the following 
act with the intention of making interference in the procurement process or the implementation of procurement 
contract: 
 

a. Giving or offering directly or indirectly improper inducement, 
b. Submitting a fact by distortion or misrepresentation, 
b. Engaging in corrupt or fraudulent practice or involving in such act, 
c. Intervening in the participation of other competing bidder or proponent to be involved in any way in 

the proceedings relating to bid or proposal, 
d. Commit an act of threatening directly or indirectly to cause harm to the body, person or property of 

any person to be involved in the procurement proceedings or coercive act, 
e. Making collusion or involving in groupism prior to or after submission of bid or proposal with the 

objective of allocating procurement contract among the bidders or proponents or fixing the price of 
bid or proposal artificially or noncompetitively or otherwise forbidding the Public Entity of the 
benefit of open and free competition, 

f. Contacting the Public Entity from the time of the opening of bid or proposal until the notice of 
acceptance of bid or proposal is given with the objective of causing interference upon bid or proposal 
or committing an act of interference in the examination or evaluation of bid or in the evaluation of 
proposal. 

 
Furthermore, the bidder responsible for preparing bidding documents or specifications of a procurement contract or 
for supervising the implementation procurement contract or a person or firm or organization or company affiliated 
with him/her, or an employee working in such firm or organization or company cannot participate in the bidding 
proceedings of such procurement. However, this provision is not applicable in the case of a turnkey procurement 
contract or procurement contract so concluded as to carryout both the design and construction work. The Act has 
also empowered PPMO by giving authority to blacklist a bidder, proponent, consultant, service provider, supplier, 
construction entrepreneur or other person, firm, organization or company from one year to three years based on 
seriousness of the act committed and to exclude from the blacklist as per the criteria prepared. 
 
However, even after implementation of the regulatory framework, “there has been an indication that risks in public 
procurement, including intimidation, collusion and forming cartels amongst the bidders in Nepal are on the rise at 
the central and district levels. Cases have not only been reported in the media but also seen when the bidders are 
blocked from bidding because of intimidation and the use of physical force by individuals and groups.”xxv Even 
there   was   news   on   the   title   that   “Signing   Amount   in   Development   Projects”,   mentioning   that   most   of   the  
government officials are setting tradition of taking signing amount before approving contracts related to 
development projects.xxvi  Similarly, in order to avoid the competitive bidding for purchasing four airplanes, 
Ministry of Tourism and Civil Aviation initiated process of forwarding the proposal to the Council of Ministers for 
decision.xxvii Annapurna Postxxviii writes that in a contract of Electronic National Identity Card, the Home Minister 
had put pressure and because of his influence, the deadline for submission of bids was postponed for two times. 
Such news and reporting are common in Nepalese newspapers, which indicate that (a) level of corruption, (b) non-
implementation of the provisions of the law, and (c) bypassing the provisions by adopting alternative means are in 
rising in Nepal. This is happening because of (a) politics in transition, (b) political parties/politicians opaqueness 
associated with high expenditure, (c) weak public administration standing on the personnel with low morale and the 
personnel affiliated to political parties, and (d) low accountability and high expenditure weakening the vision and 
integrity of the politicians. This has formed a chain of vicious circle contributing towards institutionalization of 
corruption as shown in Fig. 2. For example, the first constituent assembly (election was held in April 2008) could 
not draft the constitution and again, second election for constituent assembly was held in November 2013 and still 
there is a crisis of National Leader.  
 
 
 
 



 11 

 
 
 
 
 
 
 

 
 
 
 

Figure 2: Vicious circle of institutionalization of corruption 
 

Top bureaucrats of the country, while talking to journalists at the Office of the Prime minister and Council of 
Ministers   openly   criticized   and   revealed   the   political   leaders   behavior   mentioning   that   the   “nexus   between  
politicians and businessmen and politicians and corrupt officials is the main reason why government has failed to 
break the syndicate system in public service sectors, including transportation and infrastructure development. Both 
parties are serving each other’s  interest  and  shrinking  their  public  duty,  hence  low  quality  services  have  been  thrust  
upon  people.”xxix Furthermore, the Chief of the Commission of Investigation of Abuse of Authority (CIAA) has 
also revealed that the level of corruption is higher at local level because of the absence of elected representatives in 
local bodies. He also mentioned that 90 percent of the development budget is distributed among the parties and the 
officials, and only 10 percent goes to the people.xxx  
 
In the absence of effective implementation of the provisions under the law, only the regulatory framework will not 
be able in curbing the corruption in public procurement. In this ground, the attitude and morale of the individual 
(both public and private) involved in public procurement proceedings play very important role. Therefore, to run 
the robust system and implement the regulatory framework aiming at value for money and corruption free 
procurement, a behaviourally healthy public procurement personnel having high moral integrity and positive 
attitude, is the first and foremost requirement. Therefore, the challenge here is to prevent the undue intervention and 
influence of the corrupt political parties/politicians in making procurement decisions and developing the competent 
public procurement personnel possessing high moral integrity and positive attitude. A study-based movement and 
global public procurement network (GPPN), to curb the corruption in public procurement mainly for developing 
countries like Nepal, is highly regarded and recommended. 
 
3.2. Role and challenges of Public Procurement Monitoring Office  
As per the provision of PPA (Section 64), Public Procurement Monitoring Office (PMO) was established under the 
Office of the Prime Minister and Council of Ministers (OPMCM) heading by the Gazetted Special Class Official of 
the Government of Nepal. PPMO came into operation from  the  GON’s  decision  of  August  20,  2007.  The functions, 
duties and powers of the PPMO as provisioned in the PPA are as follows:  
 

a. Make necessary recommendations to the GON for reform in the procurement policy/laws, 
b. Issue technical guidelines and manuals, 
c. Prepare standard bidding documents, prequalification documents, procurement contract document and 

documents relating to proposal to conduct procurement proceedings, 
d. Collect statistics of procurement proceedings, monitor and conduct technical auditing in order to 

know the status of compliance with the Act, Regulations and manuals, 
e. Provide opinion and advices to the PE, if they seeks opinion and advices on the matter as referred to 

in the PPA/PPR, 
f. Establish and operate procurement website, 
g. Publish a bulletin for information dissemination,  
h. Prepare procedures required for coordination in the procurement proceedings and submit to the GON 

for necessary approval, 
i. Make arrangements for regular training program for bidders and employees, 
j. Make necessary criteria of exclusion from the blacklist and exclude from such blacklist as per the 

criteria, 
k. Review, appraise construction works, supply, consultancy service, and other services system for 

making the procurement system effective,  
l. Solicit regularly suggestion from customers or international organization and other foreign bodies as 

required, 
m. Prepare plan of domestic or foreign assistance required to systematize and reform procurement system 

and to act as the central body for coordinating such assistance, 

Politics in 
transition 

Opaque political 
parties/ politicians 

with high 
expenditure 

Weak public 
administration 

Low 
accountability, 
weak vision & 
integrity of the 

politicians  

Institutionalization 
of Corruption 



 12 

n. Submit the annual report of the procurement proceedings to the Government of Nepal. 
 
Besides these, functions, duties and powers of PPMO are also laid down in the PPR Rule 144 and are as follows: 
 

a. To monitor public procurement activities by making an observation visit of procurement proceedings 
of the concerned public entity or seeking reports and information relating to procurement activities 
from the public entity, 

b. To give directive to the public entity in relation to the information and data to be included in the 
reports relating to procurement activities and the period for the submission of such reports, 

c. To launch such programs as may be facilitative to the public entity to conduct procurement 
proceedings and the bidder, proponent, sealed quotation bidder and supplier to take part in 
procurement proceedings, 

d. To make procurement proceedings simple and easy, 
e. To establish a central data bank and maintain records of procurement contract implementation 

performance, 
f. To develop methods for the dissemination of information relating to public procurement, 
g. To do studies and research works on policies, laws, experiences and practices adopted by other 

countries in relation to procurement proceedings for bringing about improvements in public 
procurement system, 

h. To develop plans for provision in the public entity of employees with capacity or competency and 
professional efficiency in the field of procurement, 

i. To ascertain whether the persons to be appointed to the procurement unit, evaluation committee of the 
public entity and the Public Procurement Monitoring Office as per the plans referred to in Clause (h) 
fulfill the required expertise and professional efficiency,  

j. To prepare descriptions of functions, duties and powers and responsibilities of the chief of public 
entity, employees of the procurement unit of such entity and members of tender evaluation committee, 

k. To render assistance in the launching of training programs required to enhance professional efficiency 
of the employees involved in procurement activities of the public entity, and  

l. To launch such training programs as may be required to enhance professional efficiency of 
employees. 

 
To assign such wide and important functions, an efficient organization backed up with competent and motivated 
staffs is essential because  organization  should  be  “a  consciously  coordinated  social  unit,  composed  of  two  or  more  
people,  that  functions  on  a  relatively  continuous  basis  to  achieve  a  common  goal  or  set  of  goals.”xxxi The points to 
be mentioned here is that the PPA was promulgated to bring reform in the existing public procurement practices as 
indicated by various development partners (DP) as well as to address the internal felt need. The provisions in such 
law or documents provide the documentary evidence, of the government commitment, towards the reform process, 
but usually give less priority to institutional aspect, which is only the means of achieving the overall objective of 
the reform processes and making the reform result oriented and sustainable. It is observed that planning for 
organizational or institutional setup is, in general one of the neglected aspects of the government.  
 
PPMO started its operation from very limited space given to it in the Office of the Prime Minister and Council of 
Ministers and only after 20 months, a permanent office space is allocated. At the initial phase of its establishment, 
PPMO had two Divisions – Procurement & Monitoring and Policy & Administration under which there were five 
sections – Procurement, Monitoring, Training, Administration, and Policy & Legal. The positions available were 
only 24 among which only eight were officer level staffs. “PPMO itself is a new entity struggling with various 
challenges – system development, organization and management issues including budget and staffing, their 
capacity  development.”xxxii Present status of positions in PPMO is shown in table 1 and the organization structure is 
included as Appendix-1 of this paper. 

 
Table 1:  

Positions FY 
2009/10 

FY 
2010/11 

FY 
2011/12 

FY 
2012/13 

Total 24 51 51 51 
Fulfilled 15 28 24 48 
Vacant 9 23 27 3 

    (Source: PPMO, Yearly Report 2070 (2014)) 
 
As the major factors, hindering effective functioning of any government organizations and projects in Nepal are (a) 
continuous transfer of the staffs in a very short period, and (b) lack of necessary and proper human resource in the 
office. The above table shows that PPMO has not been able to attract and retain the staffs. In six-year period of its 
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operation (from August 20, 2007 to August 19, 2013) PPMO has been served by different six heads 
(Secretaries).xxxiii The average duration of serving the PPMO is one year, ranging from three months to 22 months. 
Head is the leader of the organization, who should have vision to lead the organization and requires considerable 
period to realize the vision. Because of non-transparent evaluation system and discretionary power of the 
government on transfer and promotion, the Joint-secretaries are becoming weaker, though the role of gazetted first 
class level staff is considered as vital in policy formulation and implementation of the governmentxxxiv. A high rate 
of turnover in government organizations means any one or combination of the following: 
 

a. High political intervention, 
b. Less “attractive” place/position to the staffs, 
c. Loss of expenditure made upon such officials/staffs in foreign training/observation tour making that 

place/position further less attractive to newly transferred officials/staffs, 
d. Continuously contribute on team degeneration and discourage team building in that organization  

 
In spite of the above-mentioned limitations and constrained, some of the major activities performed by PPMO (up 
to August 2013) are as given below: 
 

x Amendment of PPA and PPR – Public Procurement Regulations 2064 (PPR) has already been 
amended for three times – first on 2008/11/24, second on 2008/12/17, and the third on 2011/6/20. 
Draft for amendment on the Act has also been prepared and submitted.  

x Procurement monitoring – in the past three years, PPMO has monitored 65 PEs procurement 
proceedings covering 25 districts (among 75 districts of the country), 

x Advices – all together 312 advices have been provided in the matter of public procurement to 
different PEs as per their request, 

x Blacklisting – 65 suppliers, construction entrepreneurs, and services providers were blacklisted for 1 -
3 years after investigation, 

x Training/Interaction/Seminars – PPMO has been conducting basic level training on public 
procurement and e-GP for capacity enhancement and developing human resources in public 
procurement. To enhance the level of awareness about public procurement among the public entity 
employees, suppliers, construction entrepreneurs and other concerned, in the past three years period, 
PPMO organized seminars in four districts and interaction programs in 18 districts, 

x Standard Bidding Documents – PPMO has prepared and issued various 15 Standard Bidding 
Documents and has posted them in its website www.ppmo.gov.np, 

x Initiation of e-GP – to ensure good governance by discouraging collusion and to make the public 
procurement proceedings more transparent, accountable, and competitive, from September 14, 2011 
PPMO has availed e-bidding facilities through its website www.gepson.gov.np, which can be used by 
PEs. It is now working on developing and bringing into operation a single portal based electronic 
procurement system, 

x Research and publication – PPMO has completed Baseline Indicator (BLI) study and has started 
publication of public procurement journal. Besides, it has started publishing bulletins and its own 
yearly reports. 

 
3.3� Some lessons to learn 
This section provides three different cases related to public procurement, for the purpose of lesson learning, that 
received wide coverage in Nepalese national newspapers.  
 
Case 1: APC procurementxxxv 
The Commission for Investigation of Abuse of Authority (CIAA) filed in Special Court on June 7, 2011 against 34 
police officers (including three former IGPs), the Director, the local representative of Assured Risk Ltd (ARL), and 
the ARL in a case of Armored Personnel Carrier (APC) procurement, which is the largest corruption scandal in the 
history of Nepal Police. According to the Special Court decision, in a procurement of Rs. 420 million, there was a 
corruption of Rs. 288.16 million. Further details of the case are given below: 
 

x The local agent (LA) was found planning for fraud from the very beginning of the submission of 
quotations because the quotation was found modified from time to time in favor of the contractor.  

x There were only three quotations submitted for purchase of APC, in which one from the LA, and two 
other from his wife and sister in law. 

x The LA had influenced the then IGP and the IGP influenced the Assured Risk Ltd to award the 
contract  on  its  behalf  to  the  LA’s  company  -  Bhagwati Traders.  

x According to the sealed quotation submitted by the Contractor on September 9, 2007 at the Police 
Headquarter,  the  origin  of  the  APC  was  “computer  typed”  as  India,  China,  the  USA,  Canada,  Russia,  
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and  the  UK.  On  which  the  LA  “wrote  by  hand”  a  note  mentioning,  “the  model  of  APC  shall  be  OT64  
and  shall  be  repaired”  means  that  should  be  the  second hand.  

x In the original bid and agreement, the model OT64 and the name of country Czechoslovakia was not 
mentioned. Therefore, the court said, that this is the starting point of collusion and fraud.  

x There were following seven allegations against the LA: 
 
o The bid for APC was presented illegally. 
o Receiving USD 145,600 for transportation of eight APCs, and USD 73,534 for insurance, USD 

62,580 for transportation and insurance of spare parts, and USD 51,467 for transportation and 
insurance of three water tankers and three ambulances from Police Headquarter. 

o Instead of paying premium for the coverage of USD 3,327,295 for insurance of APCs, the 
premium paid was only for USD 3,033,911. 

o Receiving payment of USD 2,080 as Value Added Tax of spare parts. 
o However, the contract was for transportation of the materials free of cost up to the Sudan port, 

afterwards received USD 51,467 under separate agreement for transportation.  
o Receiving payment without issuing the bill of tax payment. 
o Receiving Rs. 31,037,330  by influencing the then IGP, by transporting old and low quality APC 

and non-usable spare parts. 
 
According the decision of the Special Court, three former IGPs, The England based contractor, and the local agent 
were found guilty in this case and were awarded two years jail term and recovery of the sum. Among the alleged 
police officers, 31 were given clean cheat by the court. In the same case, an Advocate has also filed a claim against 
three former Home Ministers and Secretary and a former Secretary for reinitiating investigation. 
 
Case 2: Transformer procurementxxxvi 
The quality of the transformers purchased after FY 2006/07 by Nepal Electricity Authority (NEA) was challenged. 
In the transformers purchased (about 8000) by NEA in the past five years, problems were seen. In 2012, NEA had 
also formed an investigation committee.  It was said that 4657 transformers installed at different places were 
examined. After detecting, that aluminium wire was used instead of the copper wire, the case of corruption and 
irregularities became public. NEA has purchased transformers in various dates from the China and Thailand based 
companies. Based on the complaints filed by the staff unions of NEA, the CIAA had begun investigation. The NEA 
suffered further losses due to sub-standard transformers - low resistance and high electricity leakage. As per the 
requirement necessary test (examination) was not done while accepting the transformers.   
 
On August 25, 2013, the Commission of Investigation of Abuse of Authority (CIAA) filed charge sheets against the 
top officers including Managing Director of Nepal Electricity Authority (NEA) at the Special Court for their 
involvement on corruption and irregularities demanding up to 12 - year jail sentence in a case related to 
procurement of transformer of value Rs. 411 million. The CIAA had arrested 11 officers and 3 suppliers on August 
4, and 10 other officers on August 20, 2013. Among the arrested were two foreign nationals. According to CIAA 
source, in purchase of about 2000 transformers the misuse of fund was more than Rs. 300 million.  
 
It has also been reported that the officials were also charged for accumulating Rs. 93 million in the World Bank 
financed project while purchasing 56 transformers of 100 KVA capacities.  
 
Case 3: Trishuli 3Axxxvii 
A contract agreement was signed between Nepal Electricity Authority (NEA) and China Gezhouba Group 
Company on May 28, 2010 for 60 MW hydroelectricity project – Upper Trishuli 3A on USD 89 milion.  The 
construction was to be completed and handed over within 35 months (i.e. May 1, 2014) after start of construction 
work (i.e. June 1, 2011). After submission of tenders, almost one year had taken for signing the contract and the 
reason stated for this delay was that the loan agreement between the governments of China and Nepal and thereafter 
another loan agreement to be made between the Ministry of Finance and NEA. Another one year again spent after 
signing the contract to start construction. As per the provisions in the contract, the power generation should start 
along with the handover of the project and therefore, if the contractor failed to hand over the project on time, the 
NEA should be paid compensation by the contractor.  
 
Along with the bid, the contractor has submitted separate alternative proposal mentioning that the project (Upper 
Trishuli 3A) can be upgraded to generate 90 or 120 MW electricity during monsoon and for such up gradation will 
only require 40 % additional cost in the cost of original contract amount for making 120 MW and 25 % additional 
cost for making 90 MW. The NEA has rejected the alternative proposal on the ground that the project is suitable for 
generating only 60 MW of electricity. The Spotlight writes that the 2009 August annual report of NEA has 
mentioned that the 2007 DPR of Upper Trishuli 3A envisaged it as a 60 MW, 460 GWh project at an estimated 
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US$ 125 million cost with a US$ 120 million concessional loan from China. Among the four bidders, only the 
China Gezhouba Company has offered the alternative proposal. The bid was floated under EPC model and 
agreement was signed in which the time and cost of the project are fixed.    
 
The contractor was proposing from time to time to augment the capacity of the project mentioning that Exim Bank 
of China is also ready to finance. Kantipur writes in its editorial that the contractor and its local agent were 
approaching to then Energy Minister  with  “inducement”.  On Jan 3, 2013, after 19 months of start of construction 
government decided to upgrade the capacity of the project to 90 MW with additional USD 43 million, which is 
about 50 % additional cost whereas the contractor has initially proposed that the additional cost would only be 25 
%.  The staff unions of NEA then protested against the decisions of the government and warned not to implement 
the decision. An Advocate filed a petition in the Supreme Court against the government decision to augment the 
project mentioning that the decision of the government is against the Public Procurement Act 2063. The Supreme 
Court on February 3, 2013 barred the government  from  upgrading  the  capacity  of  the  project  to  90  MW.  “It  is  the  
duty of NEA to complete the project on the basis of the existing contract, so there was no ground for escaping from 
the   construction   by   citing   anything,”   the court order says. Following this decision, local political leaders and 
stakeholders obstructed works for more than two weeks in July 2013 putting various demand. They have submitted 
a 26-point demand including upgrading  the  project’s  capacity  to  145 MW, 20 % share ownership to the locals, free-
of-cost electricity to the VDCs affected by the project, and assurance of education, health and employment 
opportunity to the locals. The parties also stopped (on July 3, 2013) the workers of China Gezhouba Group Co. to 
work and locked out the project site, which was reopened with the help of District Administration Office. About 
500 persons work in the project including 200 Chinese people. 
 
The  project  now  is  running  behind  the  schedule  and  after  the  Supreme  Court’s  decision,  the NEA has directed to 
ensure completion of the project as per the original schedule of May 2014.   
 
3.4 Conclusion 
 Public procurement is very important discipline and is very prone to corruption making practicing this (gradually 
becoming) profession requiring individuals possessing high integrity and decision-making capability. The 
environment within the country is not supportive towards professional approach and consequently corruption and 
fraudulent practices are experienced in many major procurement decisions along with non-compliance behaviour. 
On   the   other,   the   country   has   become   not   only   “donor-driven”   but   also   “donor   reliant”.   Therefore,   for   overall  
development   of   the   country   the   development   partner’s   support   and   ethical   use   of   donor’s support have become 
imperative. It is felt that a procurement decision-making framework (PDF) is to be developed for the countries 
that are not matured in making development and procurement related decisions so that value for money can be 
achieved. The PDF required to be incorporated in the development  partner’s  agreement tying up with the global 
public procurement network, which will monitor and disseminate the information for ensuring and enhancing 
transparent and accountable behaviour of the top-level politicians and bureaucrats.  
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ABSTRACT 
 
This paper provides a contribution to the knowledge of contract administration by examining the role of personal 
and organization characteristics in project success. The research described in this paper examines the effects that 
personal and organizational characteristics of procurement professionals have on project success, specifically on the 
frequency and severity of problems experienced for different types of contracts. The analysis is based on the data 
collected from a survey of National Institute of Government Purchasing (NIGP) members, conducted by Davison 
and Sebastian in 2011. The survey included questions on the frequency and severity of contract problems over a 
variety of contracts and questions related to the characteristics of the respondents and their organization. A set of 
personal and organizational characteristics (ex. organization type, current position, the length of service in 
procurement, the length of service in current position, highest level of education, certificates that respondent 
possesses, the approximate annual volume of purchases made by the respondent and his/her entire agency etc.) were 
analyzed with contingency tables methodology to examine any relationship to the frequency and severity of contract 
problems over a variety of contract types. 
 
We assume that certain personal characteristics may influence the frequency of occurrence and the severity of 
contract administration problems for particular types of contracts. The research results may provide procurement 
professionals and organizations information on the characteristics that contribute most to project success. 
 
BACKGROUND 
 

In recent years there have been numerous papers written on the transformation, in function and perception, of 
the role of public procurement. McCue and Pitzer discuss how the role of public procurement is rapidly changing 
from a clerical function to a strategic partner [1]. Gragan identified several steps needed to transform the public 
procurement to a service that supports other agencies [2]. In 2006, the United Kingdom and Canada conducted an 
in-depth knowledge transfer between the two governments in issues of procurement transformation. For both 
countries, one of the critical success criteria is the ability to focus on and measure fundamental improvement rather 
than just short-term price savings [3]. Prier, McCue, Steinfeld discuss how a field or occupation is viewed as a 
profession. One of the  key  indicators  in  determination  of  a  profession  is  “the subject matter is sufficiently esoteric 
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that the common person does not generally understand it and must rely upon the expertise of another for proper 
completion  of   the   task”. The authors analyzed numerous job descriptions in the following areas: nature of work, 
duties and job descriptions, education and training, work related experience, required certification and knowledge, 
skills and abilities. They conclude that there is a unique nature to the public procurement role [4]. 

 
Previous papers have discussed the implication that education and certification may be key indicators of a 

procurement professional’s success and competency. Members of the National Institute of Government Purchasing 
(NIGP) value education, over 56% have a 4-year degrees, and certification, over 55% have a certification [5]. 

 
This paper will examine if there is a correlation between any personal characteristics of a procurement 

professional to a project success. 
 

PREVIOUS RESEARCH 
 
This paper is based on the data of the survey of National Institute of Government Purchasing (NIGP) members 
conducted by Davison & Sebastian in 2011 [6]. The framework of the 2011 survey was based on findings from 
some other papers on contract administration problems such as the research on the establishment of contract goals 
[7]. Davison & Wright also proposed a conceptual model that related   the   “5   R’s” procurement project success 
criteria (delivering a product or service in right items, in the right quantity, for the right price, at the right time, with 
the right quality)[8] to the six types of contractual risks that each purchase of goods of services inevitably faces [9] 
and expanded the definitions of those risks: 
 
- Proposal risk: The legal document that defines the item or service procured (the right item), the mutual 
areas of agreement, and how risks will be allocated and rewarded. 
- Surety   and   liability   risks:   Protection   of   the   agency’s   financial   and   legal   interests   (the   right   price).   The  
contract will define the insurance requirements, bonding requirements, and licensing that are necessary to protect the 
agency in the event of contract termination or to meet statutory requirements. 
- Schedule risk: Ensuring timely delivery (the right time). The contract will contain clear and specific 
language describing the contract deliverables, delivery terms, and any penalties for late delivery. 
- Contractual risk: Establishing change order procedures, dispute resolution process and termination 
procedures (the right price and time). The contract is a living document and allowances must be made to 
accommodate unforeseen conditions that may affect the purchase. The contract will specify who has the authority to 
make changes, how changes will be made, and what changes will be unilateral. The contract will specify how 
disputes will be resolved if mutual agreement cannot be reached. The contract will specify the termination process. 
- Performance risk: Defining acceptance (the right quality). The contract will define the conditions under 
which acceptance will occur and what type of inspection will be required. 
- Price risk: Defining payment terms (the right price). The contract will define how and when the Contractor 
will be paid. 
 
Based on these risks Davison proposed that 10 types of contract administration problems impact the success of any 
project [7]. 
 

Contract  Problem Examples 
Wrong product Purchase order or contract clearly identifies correct product, but vendor ships incorrect. 

No dispute involved. 
Delay Purchase order has clearly stated completion date.  Completion date delayed (any 

length of time) due to agency or vendor (with or without cause). 
Change order Change in the scope of work (additional work, money, time), after contract award. Can 

be requested by either party for any reason. 
Personality conflict Personality conflicts between agency project manager or staff and vendor project 

manager or employees. Disagreement between the parties that can not be easily 
resolved.  May involve scope of work, materials supplied, payment schedules, or any 
other aspect of the contract. 

Definition of acceptance Completion of project is delayed due to non acceptance of final product.  Example: 
difference  in  either  party’s  definition  of  what  was  supposed  to  be  delivered  or  provided. 

Poor performance Contract clearly states a level of expected performance (this is not in dispute) and 
quality  problems  with  vendor’s  performance  of  work  occur. 

Sub- Contractors The vendor uses subcontractors not on his payroll to perform any or all of the work.  
Prior approval, for use of subcontractors, was received. 

Other sources There are very few vendors that can perform the work. 
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Risk of failure The project has a high risk of failure. i.e.  new technology, new equipment, new 
vendor, Project never been done before.  Tight timeline or budget. 

Cost  Project has a high cost. 
 

Table 1: Definition of Contract Administration Problems [7]. 
 

Davison, Sebastian & Hartley, mapped of the relationship between procurement goals [8], the 6 types of contractual 
risks [7] and contract problems [7]. Each of the contract problems represents an outcome of a particular contractual 
risk  and  may  result  in  a  failure  to  meet  the  “5  R’s”  success  criteria  of  the  project  (Table 2) [10]. 
 

Goal Criteria Risk Contract Problem 
Right Item and Right Quantity Proposal Risk Poor Performance;  

Risk of Failure;  
Final Acceptance 

Right Price Surety and liability risk; Contractual 
Risk;  
Price Risk 

Cost; 
Change Order; Personality 
Conflict 

Right Time Schedule Risk;  
Contractual Risk 

Wrong product; Delay;  
Change Order; Personality 
Conflict 

Right Quality Performance Risk Final Acceptance; Poor 
Performance; Risk of Failure; 
Sub-contractors 

Right Source Surety and liability risk Cost;  
Sub-contractors;  
Other Sources;  
Risk of Failure 

 

Table 2: Mapping of Goals, Risks and Contract Problems [10] 
 

Davison also proposed that each purchase can be placed into one of seven contract types and that each of these 
contract type shares a similar set of contractual risks and potential contract administration problems (Table 3) [7]. 
 

Contract Type Examples 
Commodities, Small 
Purchases 

MRO (maintenance, repair and operating supplies) 
Term contracts: i.e. office supplies, one-time orders for durable goods under $5000  

Capital Outlay Durable goods over $5000 
Professional Services Architects, consultants 
Contracted Services Custodial services, food service 
Software Custom developed and shrink-wrap 
Construction Any type and any dollar amount – New construction or remodeling   
Leases Leased space or equipment – lease without  intent to own 

 

Table 3: Definition of Contract Types [7]. 
 

A goal of the 2006 Davison & Sebastian survey was to determine the validity of 2004 framework proposed by 
Davison & Wright on the perceived consequences of ten types of contract administration problems for each of seven 
contract types on project success and to determine how likely each of these consequences was perceived to be. The 
summary of their findings is: 
 
“When contract problems occur, the research found that problematic consequences were more likely than no 
consequence for all contract types except lease contracts. The results also showed that when problems occur, the 
severity of the consequences depend on the type of contract.  Advance knowledge of the likelihood of occurrence and 
the severity of consequences  will allow procurement professionals to identify the likely contract administration 
problems  for  a  specific  contract  type.” [11] 
 
2010 research was conducted by Davison & Sebastian in collaboration with Public Works and Government Services 
Canada (PWGSC) to assess the general validity of the original 2006 findings and to expand the overall empirical 
base [10]. Based on the feedback of PWGSC respondents in 2010, the 2006 survey was updated to address previous 
methodological limitations of using reality rankings instead of ranks. An updated survey was conducted among 
NIGP members in 2011 [6] and the results compared to 2006 survey findings. The major findings were, that the 
2011 response rate was significantly higher than 2006, the overall results for problematic consequences were 
comparable to 2006: when contract administration problems occurred, problematic consequences were more likely 
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than no consequences for all contract types except Leases; and the types of most likely to occur problematic 
consequences depended on the type of contract [6]. 
 
The main stream of previous research on the impact of contract administration problems on project success has been 
based on the idea that prior knowledge of potential problems will aid in better risk mitigation efforts and will lead to 
more successful projects. A successful project has been defined as fulfillment   of   “5   R’s”   principles   such   as  
delivering a product or service in right items, in the right quantity, for the right price, at the right time, with the right 
quality [8]. This definition of success corresponds with the basic principles of Project Management Success 
definition [12]. A survey conducted by Baccarini and Collins in 1999 among members of the Australian Institute of 
Project Management (AIPM), which is a professional body representing project managers and project management 
users in Australia, is aimed at identification of project success criteria and definition. It showed that there is a 
preponderance of success criteria defined in the narrow terms of time, cost and quality, including also quality of the 
project management process as success criteria. Avoidance or minimization of problems is a key theme in all of the 
research. 
 
Previous research shows evidence of the positive relationship between project management success and product 
success. This infers that the project management team must constantly monitor their project management 
performance (i.e. time, cost and quality objectives) and reflect how this performance affects the achievement of 
product success. A survey-based research on contract management critical success factors, derived from the 
responses of approximately 400 contracting officers who represent seven Department of Defense (DoD) agencies 
[13-14] showed the similarities in both project management and contract management critical success factors. This 
implies that project success factors are quite comparable to success factors in public procurement contract 
administration. Therefore the quality of contract management in public procurement appears to be one of success 
factors for public contract administration. A procurement function that can identify risks and provide effective 
contract management is cited as one of the critical success factors for successful projects [13-15]. The importance of 
the procurement function and the need for a knowledgeable workforce has been recognized by the U. S federal 
government [14]. The Defense Acquisition Workforce Improvement Act (DAWIA) [16] was enacted by the United 
States government to improve the effectiveness of the personnel who manage and implement defense acquisition 
programs. Educational courses have been developed to provide procurement personnel with the general procurement 
regulations and best practices and the unique knowledge needed for specific acquisition workforce assignments, 
jobs, or positions [17]. 
 
Previous research supports the value of the procurement function, and provides rationale that procurement is a 
profession. It is worthwhile to discuss the role a procurement professional has in providing value to the process. 
 
The survey data collected [10-11] has information on both project success (frequency of problems and severity) and 
characteristics of procurement professionals and their organizations. This data provides us with an opportunity to 
examine the relationship between personal characteristics such as: experience, certifications, education, or 
organizational characteristics such as: size of purchasing unit, and project success by examining the relationship of 
these characteristics with how frequent problems occur and their severity, for a variety of types of contracts.   
 
METHOD 
 
In the 2006 and 2011 Davison-Sebastian survey, respondents were asked questions concerning frequency of contract 
administration problems occurring in each of seven types of contract and their consequences, and were also asked to 
answer seventeen questions that were directly related either to characteristics of themselves or organizations where 
they were working. These seventeen questions are represented in Table 4. 
 
Question Answers 
Country in which you work United States/ Canada/ Other (please specify) 

Your organization type Federal/ State/ County/ City/ School/ Private Sector/ Other 
(please specify) 

Your current position Director of Purchasing/ Manager of Logistics or Stores/ 
Purchasing Manager/ Contract Manager/ Senior Buyer/ Buyer/ 
Contract Specialist/ Assistant Buyer/ Project Manager/ 
Engineer/ Other (please specify) 

Are you involved in post-award activities 
(monitoring performance, delay resolution, 
change orders, dispute resolution, final 

No/ If requested/ Some purchases/ All purchases 
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acceptance)? 
Which post-award activities are you involved in? 
(Check all that apply) 

Monitoring performance/ Delay resolution/ Change orders/ 
Dispute resolution/ Final acceptance 

Please select the activities for which your 
organization collects data on contract 
performance. (Check all that apply) 

Monitoring performance/ Delay resolution/ Change orders/ 
Dispute resolution/ Final acceptance/ 

In total, how many years have you worked in 
procurement? 

0-2 years/ 3-5 years/ 6-10 years/ 11-20 years/ More than 20 
years 

In total, how many years have you worked in 
your current position? 

0-2 years/ 3-5 years/ 6-10 years/ 11-20 years/ More than 20 
years 

What is your highest level of education? High school diploma/ Technical or vocational school 
certificate/ Some college/ 2-year college degree/ 4-year college 
degree/ Masters degree/ Doctorate degree 

What best describes your field of education? Liberal Arts/ Business/ Economics/ Political Science/ 
Engineering/ Biology or Chemistry/ Public Administration 

Which professional certifications do you 
currently hold? (Check all that apply.) 

Certified Professional Public Buyer (CPPB)/ Certified 
Professional Purchasing Officer (CPPO)/ Certified Purchasing 
Manager (C.P.M.) or Certified Professional in Supply 
Management (CPSM) 

What year did you receive your most recent 
certification? 

Does not apply/ 2007 – present/ 2000 – 2006/ Prior to 2000 

What is the annual purchasing volume (approx.) 
for your entire agency? (Round to the nearest 
million $) 

Less than $5 million/ $5 – $20 million/ $21 – $50 million/ $51 
– $100 million/ $101 – $500 million/ More than $500 million 

What is the annual purchasing volume (approx.) 
of purchases made by you? 

Less than $5 million/ $5 – $10 million/ $11 – $20 million/ $21 
– $50 million/ More than $50 million 

What is your level of purchasing authority? Less than $25,000/ $25,000 – $100,000/ More than $100,000 
How many fulltime employees are in your 
agency? 

Less than 100 employees/ 100 – 400 employees/ 401 – 1000 
employees/ 1,001 – 2,000 employees/ More than 2,000 

How many fulltime staff are in the purchasing 
unit? 

1 or less/ 2 – 5 employees/ 6 – 10 employees/ 11 – 20 
employees/ More than 20 employees 

 

Table 4: Questions respondent’s  personal  and  organization  characteristics 
 

One of the limitations of our research lies in the nature of some of the questions which require answers in form of 
categories that cannot be ranked (e.g. Field of education or Country the respondent works in etc.). Those types of 
questions were not included in our analysis. We selected the following eleven characteristics for further analysis: 

1. organization type;  
2. current position 
3. how many years has the respondent worked in procurement;  
4. how many years has the respondent worked in his/her current position 
5. highest level of education; 
6. certificates of the respondent; 
7. the  annual  purchasing  volume  (approx.)  for  the  respondent’s  entire  agency;; 
8. the annual purchasing volume (approx.) of purchases made by the respondent; 
9. the number of full-time employees in the purchasing unit 
10. the number of full-time employees in the agency 
11. the level of purchasing authority of the respondent 

 
The following characteristics were not included for these reasons: 

1. Country in which you work (only three possible answers, due to different public procurement systems, 
principles and legislation of procurement staff education, training and certification in USA and Canada the 
results would not be relevant for the research goal) 

2. Are you involved in post-award activities (monitoring performance, delay resolution, change orders, 
dispute resolution, final acceptance)? (the survey ended for those who answered negatively) 

3. Which post-award activities are you involved in? (the answers are descriptive, no scaling or gradation 
possible) 
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4. Please select the activities for which your organization collects data on contract performance. (the same, 
descriptive answers, no scaling or gradation possible) 

5. What best describes your field of education? (descriptive answers, no scaling or gradation possible) 
6. What year did you receive your most recent certification (was not included because results on certificate 

availability showed low relationship with the dependent variables) 
 
The first idea of constructing regression was rejected because the data was presented in form of intervals and 
categories, not continuous data. Moreover, due to numerous cases of missing data we decided to use contingency 
tables to identify whether personal characteristics influence the occurrence of contract administration problems. 
 
The use of correspondence analysis for the examination of dependence between variables in contingency tables is 
described by Moussa and Ouda [18]. Authors consider correspondence analysis to be an efficient method of 
describing variables relationship nature. The main result of the study is the program CORRESPOND which was 
written by the authors for the correspondence analysis of contingency tables of maximum thirty-five rows and thirty-
five columns.  
 
Tools that can be used in contingency tables analysis in case of categorical variables are described by Beh and 
D’Ambra [19]. An appropriate way of analysis should be chosen depending on the assumption of a type of 
relationship between two categorical variables. The authors focus on examination of eight statistical tools that could 
be used for numerical or graphical description of dependence between two asymmetric categorical variables. 
Overall, after analyzing two real-life   contingency   tables   Beh   and   D’Ambra   consider   such   techniques as the 
Goodman-Kruskal index, graphical displays, confidence circles, dimensionality of the solution to be appropriate for 
examination of association between two asymmetric categorical variables. 
 
The further research for three variable contingency  table  is  presented  in  the  paper  of  Simonetti,  Beh  and  D’Ambra,  
who examine the relationship between various factors and the level of patient satisfaction in a Neapolitan hospital 
[20]. The authors insist that for the analysis of categorical type of data the use of multivariate contingency tables and 
non-symmetric correspondence analysis is most preferred. 
 
The goal of the present study is to identify the presence or absence of the dependence between personal 
characteristics of procurement personnel and contract administration problems in different types of procurement 
contracts. 
 
Correspondingly personal/organizational characteristics serve as independent variables and types of problems 
(Wrong product, Delay, Change order, Definition of acceptance, Personality conflict, Poor performance, Sub-
contractors, Cost, Other sources, Risk of failure) as dependent variables with type of contract (Commodities, Small 
Purchases; Capital Outlay; Professional Services; Contracted Services; Software; Construction; Leases) fixed. 
 
The null hypothesis of the independence of specific personal characteristic and the frequency of particular contract 
administration problem was tested using contingency tables that are built for each characteristic (by each type of 
contract and type of contract problem). In every table we tested the null hypothesis of independence between 
personal characteristics of the respondent and the frequency of the problem in a particular type of procurement 
contracts. 
 
FINDINGS 
 
The first personal characteristic variable to be evaluated was organization type (Table 5).  Respondents were asked 
to choose one of the seven types of agency they were working in: federal, state, county, city, school, private sector, 
other. The descriptive statistics showed that the greatest number of respondents worked in the state and city types of 
organization with 27% and 25% respectively followed by county agencies with 19 %. 
 

Contract Type Problems  
Commodities - wrong product 

- change order 
- personality conflict 
- poor performance 
- sub- contractors 
- other sources 

Capital Outlay - delay 
- change order 
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- other sources 
Professional Services - delay 

- poor performance 
- cost 

Contracted Services - change order 
- other sources 

Software --- 
Leases --- 
Construction - other sources 

 

Table 5: Contract administration problems correlating with Organization type 
 

Summary of Table 5 results 
 
Considering  the  verification  of  the  main  hypothesis  about  the  independence  of  “organization  type”  and  each  of  the  
ten problems for seven types of contracts, it was found out that generally the dependence occurs rarely and 
predominantly in state and city organizations. 
 
The most significant amount of correlations was found with the contract type Commodities with six problems out of 
ten. For the contract types Software and Leases, no dependence was discovered between the type of organization 
and each of the ten problems of contract administration. In the contract type Construction, dependency exists in state 
and city organizations for the problem of Change orders and Other sources. For the contract types Capital outlay and 
Professional services correlation was detected in the following contract administration problems: Delay, Change 
order, Other sources, Poor performance, Cost. For the following contract administration problems: Definition of 
acceptance and Risk of failure there was no relationship between the type of organization and any of the seven types 
of contracts. The frequency of occurrence of contract problems encountered by schools and city agencies were 
similar. In the other types of organizations respondents pointed out the existence of a number of problems but at 
lower frequency. 
 
Summary Table 6 results for Current Position 
 
The respondents had the following positions to select from: director of purchasing, manager of logistics or stores, 
purchasing manager, contract manager, senior buyer, buyer, contract specialist, assistant buyer, project manager or 
other. Almost 25% of all procurement professionals surveyed noted  “other”, this was followed by the positions of 
“purchasing  manager”,  “buyer”  and  “senior  buyer”  with  15%, 14% and 13 % respectively. 
 
Contract Type Current position The level of purchasing 

authority of the respondent 
 

The annual purchasing 
volume (approx.) of 

purchases made by the 
respondent; 

 
Commodities - wrong product 

- definition of acceptance 
- change order 
- other sources 
- risk of failure 

- risk of failure - personality conflict 
- poor performance 
- sub- contractors 
- cost 
- risk of failure 

Capital Outlay --- - personality conflict 
- poor performance 
- sub- contractors 
- cost 

- definition of       acceptance 
- personality conflict 
- poor performance 
- cost 
- risk of failure 

Professional 
Services 

- delay - cost --- 

Contracted 
Services 

- change order - wrong product 
- change order 
- poor performance 
- cost 
- risk of failure 

--- 

Software - delay 
- personality conflict 

- wrong product 
- change order 

- definition of acceptance 
- personality conflict 
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- poor performance 
- risk of failure 

- personality conflict 
- cost 

- poor performance 
- cost 

Leases - wrong product 
- delay 
- change order 

- poor performance --- 

Construction - delay 
- change order 

- wrong product 
- personality conflict 

--- 

 

Table 6: Contract administration problems correlating with Current position, Level of purchasing authority  
and  Respondent’s  annual  purchasing  volume 

 

The  professional’s  current  position  had  an  effect  on  the  occurrence of two or three problems in 6 contract types. No 
effect was reported for Capital Outlay. The contract type Commodities had the greatest number of correlations, with 
five types of problems: Wrong product received, Definition of acceptance, Order change, Other sources, and Risk of 
failure. The following contract problems - Sub-contractors and Cost – had no correlation with the characteristic 
“current  position” in any of the seven contract types. The occurrence of problems was most frequently noted by the 
respondents in the post of director procurement (from 20 to 30%) and procurement manager (from 36 to 40 %). 
Furthermore, purchasing managers and managers answered that their most frequently occurring problems are: Delay 
and Contract changes. Respondents of junior positions (i.e. assistant buyer and project manager or other) 
encountered different types of problems less frequently than respondents of other positions.  
 
Summary Table 6 results for Level of  Purchasing Authority 
 
The survey respondents had the following levels of purchasing authority (the amount they are allowed to spend 
without supervision) to select from: less than $25,000, $25,000 - $100,000 and more than $100,000. The greatest 
number of responses (40%) were for purchasing authority more than $100,000. 33% of respondents have authority 
for less than $ 25,000. 
 
In cases when correlation between variables was revealed it could be described as follows: with the rise of 
purchasing authority level from category “less than $ 25,000” to “$25,000-$100,000” the occurrence of problems 
decrease.  However,   if   the   level  of   respondent’s  purchasing  authority  grows   from  $25,000-$100,000 to more than 
$100,000 the amount and frequency of contract administration problems increase. This trend is valid for every 
revealed case of problem dependence  on  the  level  of  NIGP  member’s  purchasing  authority. 
 
The characteristic of Purchasing authority does not have any influence on the occurrence of the following problems: 
Delay, Definition of acceptance and Other sources for all seven types of procurement contracts. By contrast, at least 
one problem in every type of contract depends on the level of purchasing authority. For instance, the biggest amount 
of links was identified for Contracted services contracts (five problems), while the least – for Commodities, 
Professional services and Leases (Table 6).  
 
Position and titles are often linked to a person’s level of procurement authority and correspondingly, to the annual 
volume of purchases made by the respondent. So we could expect similar correlation results with contract 
administration problems for these three characteristics. However, the same problem was shared for each of these 
characteristics in only two 2 contract types: Commodities (Risk of Failure) and Software (Personality Conflict). 
When   compared   to   “position   title” there was a greater number of problems correlated with level of purchasing 
authority for every contract type except Commodities and Leases. When compared to annual purchasing volume 
there was a greater number of problems correlated with level of purchasing authority for every contract type except 
Commodities and Capital Outlay. 
 
Summary Table 6 results for Annual Purchasing Volume 
 
The respondents had the following levels of annual purchasing volume to select from: less than $5 million, $5-$10 
million, $11- $20 million, $21- $50 million, more than $50 million. The biggest share of respondents (29%) reported 
an annual volume of less than 5 million, followed by 16% reporting an annual volume of $5 to $10 million. Hence, 
more than a quarter of all people surveyed annually participate in procurement contracts totaling less than 5 million 
dollars, however it should be noted that 13 % of respondents make purchases for more than $50 million. 
 
The discovered link between the variables could be described as follows: the greater annual purchasing volume the 
respondent has, the more often contract administration problems occur, also with the rise of annual purchasing 
volume the number of contract types that have contract problems also increases. 
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In four types of contracts: Professional services, Contracted services, Leases, Construction no dependence of annual 
volume of purchases and problems of contract administration was revealed for any of the ten problems. In the 
remaining cases (contracts Commodities, Capital outlay and Software) dependence of the annual volume of 
respondent’s  purchases  and several contract administration problems was found. 
 
For the contract problems Wrong product, Delay, Change order and Other sources no correlation was found with 
any of the seven types of contracts. In case of contracts for Capital outlay and the problem Personality conflict with 
the growth of annual purchasing volume of respondent the percentage of respondents, who indicate that this problem 
never arises, reduces from 28.5 % (for total purchases less than $ 5 million) to 12.3% (more than $ 50 million). The 
existence of other problem Cost for the same contracts was mentioned to occur “rare” and “sometimes” by 46 % and 
22.4% of respondents whose annual purchase volume was less than $ 5 million, while for those who made purchases 
for more than $ 50 million the share was 56.9 % and 27.7 %, respectively. 
 
Summary Table 7, Results for Total Years The Respondent Has Worked In Public Procurement 
 
The respondents had the following ranges to select from: 0-2 years, 3-5 years, 6-10 years, 11-20 years, more than 20 
years. The vast majority of people, i.e. 35%, responded that they have worked in procurement for more than 20 
years, which is followed by 27% of those who are engaged in this area for 11-20 years. Consequently, more than 60 
% of NIGP members have rather significant experience in public procurement administration. The proportion of 
people working in procurement for less than 2 years is only 3 %. 
 
Contract Type How many years has the respondent 

worked in procurement 
How many years has the respondent worked in 

his/her current position 
 

Commodities - wrong product 
- personality conflict 
- poor performance 
- sub- contractors 
- risk of failure 

--- 

Capital Outlay - definition of acceptance 
- personality conflict 
- poor performance 

--- 

Professional 
Services 

- risk of failure --- 

Contracted 
Services 

- definition of acceptance --- 

Software --- --- 
Leases - cost --- 
Construction - wrong product - personality conflict 

 

Table 7: Contract administration problems correlating with number of years in procurement and in current position 
 

The general trend of the correlation was the following: respondents who worked in public procurement for over six 
years noted administration problems occurred more often than those with less working experience. In cases when 
the relationship between personal characteristic of the number of years experienced in public procurement and the 
problem was identified the dependence was as follows: the longer the respondent works in procurement, the more 
he/she notes administration problems in government contacts. 
 
Zero hypotheses about the independence of the total amount of years the respondent has worked in public 
procurement and each of the ten possible problems of contract administration was not rejected for the Software 
contracts just as for problems Change order and Other sources in every type of public procurement contract. 
Therefore, no correlation was identified between the experience in procurement and the specified type of contract 
(Software) and problems. 
 
Conversely, the variables were dependent   in   contracts   for   “Commodities”   with   five 5 types of problems namely 
Wrong product, Personality conflict, Poor performance, Sub-contractors and Risk of failure. Similarly, the influence 
of the total amount of years the respondent has worked in procurement was identified in contracts for Capital outlay, 
Professional services, Contracted services, Leases and Construction with three (Definition of acceptance, 
Personality conflict, Poor performance), one (Risk of failure), one (Definition of acceptance), one (Cost) and one 
(Wrong product) problems respectively (Table 7).  
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Summary Table 7, Results for Years in Current Position 
 
The respondents had the following ranges to select from:  0-2 years, 3-5 years, 6-10 years, 11-20 years and more 
than 20 years. The biggest share of people surveyed have worked in their current position for 6-10 years and 3-5 
years with 23 % and 22 % respectively. Almost 25% of all respondents have worked for less than two 2 years. 
 
The general conclusion to be made from the contingency tables for this characteristic is that in six types of public 
procurement contracts each of the ten possible administration problems was independent from the amount of years 
the respondent has spent in his/her current position. 
 
Surprisingly, the analysis failed to reveal the dependence between the “current   position”   characteristic of the 
respondent and contract administration problem for all types of contracts and for each of the ten kinds of problems, 
except for Construction (Personality Conflict). For construction contracts, the frequency of Personality Conflict 
problem occurrence rises with the increase of number of years spent by the person in his/her current position up to 6 
years. With experience for more than 6 years the problem occurs sometimes. Among respondents who have worked 
in their current position for more than 20 years the problem becomes much rare than in the previous interval. 
 
Summary Table 8, Results for The Highest Level of Education (Table 8) 
 
The respondents had the following levels of education to select from: high school diploma, technical or vocational 
school certificate, some college, 2-year college degree, 4-year college degree, master’s degree, doctorate degree. 
The greatest number of respondents (36%) reported having a 4-year college degree, followed by 17% with some 
college and 16% with a master’s degree. 1% of professionals in procurement have a technical or vocational school 
certificate and 1% have a doctorate degree.  Overall,  the  average  level  of  respondents’  education  is rather high: more 
than 50% of people surveyed have at least 4-year college degree. 
 

 Highest level of education Public Procurement Certification 
 

Commodities --- - wrong product 
- delay 
- personality conflict 

Capital Outlay --- - delay  
- poor performance 

Professional Services - definition of acceptance 
- personality conflict 

--- 

Contracted Services - wrong product 
- definition of acceptance 
- cost 

--- 

Software - wrong product 
- delay 
- definition of acceptance 
- cost 

--- 

Leases - cost --- 
Construction - wrong product 

- change order 
- personality conflict 

--- 

 

Table 8: Contract administration problems correlating with Level of education and Certification 
 

Summary Table 8, Highest Level of Education 
 
For every contract type except Commodities and Capital Outlay, a relationship between the level of education of the 
respondent and the occurrence of contract problem was revealed, it could be concluded that the number of contact 
administration problems (i.e. their frequency) increases with the level of education of the respondent up to the level 
of 4-year college degree, and then decreases for the remaining two levels of education. For Commodities contracts, 
unlike each of the previously discussed characteristics, in the case of education level, there was no dependency 
between the characteristic and at least one contract problem. 
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The highest level of education of the respondent did not influence the occurrence of the following contract 
administration problems: Poor performance, Sub-contractors, Other sources and Risk of failure in any of the 
contract types. 
 
Summary of Table 8, Results for Certification 
 
The respondents had the following types of professional certifications to choose from:  “Professional   Certificate  
public   purchaser”,   “Professional   Certificate   in   Public   Procurement”   and   “Certificate   of   Procurement   Manager   /  
Professional  Certificate   in   supply  chain  management”.  Considering   the   fact   that   respondents  could  choose  one  or  
two, and all three types of certificates, it was decided to create a new variable "number of certificates of the 
respondent", which reflects the total number of certificates and takes values from 0 to 3. Therefore, the presence of 
dependence between the number of certificates and problems of contact administration was verified using the 
contingency tables. 
 
According to the survey, 52% of respondents do not have any type of certificate, while 37% of NIGP members have 
one certificate, 9% have two certificates, and only 1% of respondents have all three kinds of certificates. The most 
common certificate for the  respondents  is  a  “Professional  Certificate  public  purchaser”. 
 
Dependence of certificate achievement and contract administration problems was found in only 2 contract types: 
Commodities and Capital outlay for problems Wrong product, Delay, Personality conflict and Poor performance. 
The influence is the following: with the increase of the number of certificates (from 0 to 2), the frequency of 
problems occurrence grows. Among respondents who have all three certificates listed in the survey, contract 
administration problem occurred rarely. To sum up, the more certificates (0 to 2) the respondent has, the more 
administration  problems  occur  in  public  procurement  contracts  for  “Commodities”  and  “Capital  outlay”. 
 
The results of testing  the  hypothesis  of  independence  of  the  respondent’s  number  of  certificates  and  each  of  the   ten 
problems for seven types of government contracts are as follows: the hypothesis was not rejected (i.e. these 
variables were independent) for each of the ten problems in the following five types of contracts: Professional 
services, Contracted services, Software, Leases, Construction. In addition, the number of certificates does not 
influence the existence of such problems as Definition of acceptance, Change order, Sub-contractors, Cost, Other 
sources and Risk of failure in any of the seven types of contracts. 
 
Summary Table 9, Results for The Annual Purchasing Volume For The Entire Agency  
 
The respondents had the following annual purchasing volumes to select from: less than $5 million, $5 - $20 million, 
$21 - $50 million, $51-$100 million, $101- $500 million, more than $500 million. The greatest number of 
respondents (23%) work in organizations, where the amount of annual purchases is 101-500 million dollars. 16% of 
respondents work in organizations where the annual purchases exceed $500 million. Less than 2% are employed in 
organizations with annual purchasing volume $51 - $100 million. Therefore, the total number of respondents who 
work in organizations with an annual volume of purchases more than $51 million is 53%. 
 

 The annual purchasing volume 
(approx.)  for  the  respondent’s  

entire agency 

The number of full-time 
employees in the agency 

 

The number of full-time 
employees in the purchasing 

unit 
 

Commodities - wrong product 
- change order 
- personality conflict 
- poor performance 
- sub- contractors 
- cost 
- other sources 
- risk of failure 

- delay 
- definition of acceptance 
- poor performance 
- cost 
- other sources 

- wrong product 
- delay 
- change order 
- poor performance 
- other sources 

Capital Outlay - wrong product 
- delay 
- change order 
- definition of acceptance 
- personality conflict 
- poor performance 
- sub- contractors 

- personality conflict 
- poor performance 
- cost 
- other sources 

- wrong product 
- delay 
- poor performance 
- risk of failure 
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- cost 
- other sources 
- risk of failure 

Professional 
Services 

- wrong product 
- delay 
- definition of acceptance 
- change order 
- personality conflict 
- poor performance 
- sub- contractors 
- cost 
- other sources 
- risk of failure 

- delay 
- change order 
- personality conflict 
- poor performance 

- change order 
- personality conflict 
- poor performance 
- risk of failure 

Contracted 
Services 

- personality conflict 
- poor performance 
- sub- contractors 

- delay - delay 
- personality conflict 
- sub- contractors 
- other sources 

Software - wrong product 
- personality conflict 
- poor performance 
- sub- contractors 

- wrong product 
- delay 
- definition of acceptance 
- other sources 

- definition of acceptance 
- change order 
- personality conflict 
- poor performance 
- sub- contractors 

Leases - wrong product 
- delay 
- definition of acceptance 
- personality conflict 
- sub- contractors 
- risk of failure 

- wrong product 
- delay 
- change order 
- poor performance 

--- 

Construction - delay 
- definition of acceptance 
- change order 
- personality conflict 
- poor performance 
- sub- contractors 
- cost 
- risk of failure 

- definition of acceptance - change order 
- personality conflict 
- poor performance 
- other sources 

 

Table 9: Contract administration problems correlating with Annual agencies purchasing volume and number of employees in the 
agency and in the purchasing unit 

 

Summary of Table 9, Results for Agency Annual Purchasing Volume  
 
It may be concluded that the relationship between the approximate  annual  volume  of  procurement  in  respondent’s  
agencies and contract administration problems occurs for all seven types of contracts and takes the following form: 
the  higher   the  annual  amount  of  agency’s  procurement   is,   the  greater   the   likelihood  of problems in every type of 
contract. 
 
As a result of testing the hypothesis of independence between the annual purchasing volume and each of the ten 
problems for seven types of contracts, it was revealed that the dependence exists in every type of contract for some 
problems and in Capital outlay and Professional services contracts – for each of the ten possible problems. In 
Capital outlay contracts, such problems as Change order (12 %) and Other sources (9%) occur often, and the 
remaining eight problems are mentioned as occurring sometimes by the majority of respondents. 
 
Summary of Table 9,  Number of Full-Time Employees in the Agency 
 
The greatest number of respondents (33%) works in organizations that have 2000 employees. 21% work in 
organizations with personnel between 401-1000 employees. In total, just about 50% of respondents work in large 
organizations, with at least 1000 employees. 
 
The revealed influence could be defined as follows: the more full-time employees in the agency, the more likely the 
occurrence of a contract problem.  
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The characteristic of the size of an agency influences the occurrence of problems in every type of contract. For five 
types of contracts multiple types of problems were influenced. The greatest number of links were found for 
Commodity purchasing as well as for the problem of Delay.  
 
Summary of Table 9, Results for the Number of Full Time Employees Working in the Purchasing Unit 
 
The respondents had the following levels to select from: 1 or less, 2-5 employees, 6-10 employees, 11-20 
employees, more than 20 employees. The majority of respondents (28 %) reported 2-5 full time employees in their 
procurement department. 20% reported 6-10 employees in the department. Thus, nearly 50% reported working in a 
purchasing department with less than 10 employees. 
 
Overall, as the number of full-time employees in the procurement unit of the agency rise some administrative 
problems for a number of types of government procurement contracts increase, too. 
 
In six types of contracts the number of full-time employees in procurement unit and the problems of contract 
administration are dependent for 4 or 5 problems in each type of contract. For instance, in contracts Software such 
problems as Definition of acceptance and Personality conflict tend to appear more often with the growth of the 
number of staff in the procurement unit: the proportion of respondents who indicate the absence of these problems 
reduces, respectively, from 42% to 17% and from 42% to 30% with an increase in the number of full-time 
employees in purchasing department. At the same time the share of respondents who indicate the existence of these 
problems (such as "sometimes") increased from 11.5% to 30% and from 4% to 21%, respectively. No dependency 
was revealed for Lease contracts and any type of problem as well as no dependency was discovered for Cost 
problems and any contract type. 
 
SUMMARY AND CONCLUSIONS 
 

1) As  a   result  of   the  analysis  of   relationship  between   some  of   the   respondents’   personal and organizational 
characteristics and contract administration problems, it was found that certain characteristics may influence 
the occurrence of particular types of problems in a number of procurement contracts. 
 

2) Surprisingly, certification and experience were insignificant for the fact of problem occurrence, the most 
significant were characteristics that describe the size of an organization or a purchasing unit and the 
purchasing volume. If we rank personal characteristics by the number of cases of links with contract 
administration problems occurrence, we get the following table (Table 10): 

 
Rank Personal characteristic Number of links to contract 

administration problems 
occurrence 

1 Annual purchasing volume of an agency 49 

2 Number of employees in the purchasing unit 26 

3 Number of employees in the agency 23 

4 Purchasing authority 18 

5 Current position 16 

6 Organization type 15 

7 Annual purchasing volume of the respondent 14 

8 Level of education 13 

9 Years worked in procurement 12 
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10 Certificates 5 

11 Years worked in current position 1 

 

Table 10: Rating of characteristics significance for problem occurrence cases 
 

Accordingly, the most significant impact on the frequency of occurring contract administration problems 
have those characteristics describing the size of a purchasing agency or unit, i.e. the annual purchasing 
volume of an agency and the number of employees of an agency or purchasing unit. Indeed, these 
characteristics reveal relationship with all types of problems in almost all types of procurement contracts. 
Moreover, the relationship between annual purchasing volume of an agency in the contracts for Capital 
Outlay and Professional Services exists for every problem. 
 
The common trend of this influence is the following: WKH�VKDUH�RI�UHVSRQGHQWV�WKDW�DGPLWWHG�WKH�SUHVHQFH�
RI�SDUWLFXODU�DGPLQLVWUDWLRQ�SUREOHPV�LQFUHDVHG�ZLWK�WKH�JURZWK�RI�WKH�DQQXDO�SXUFKDVLQJ�YROXPH�RI�WKH�
DJHQF\� As well as WKH� PRUH� HPSOR\HHV� LQ� SURFXUHPHQW� XQLW�� WKH� PRUH� RIWHQ� FRQWUDFW� DGPLQLVWUDWLRQ�
SUREOHP� DULVHV� Consequently, it could be concluded that   the   higher   the   annual   amount   of   agency’s  
procurement, the greater the probability of occurrence of contract administration problems. Another 
explanation might be that in large agencies, more Construction and Software contracts are probably 
undertaken and managed by the procurement staff.  In small agencies construction is less frequent and 
typically the construction management is outsourced. So small-sized agencies can outsource large and 
complex purchases that might entail some contract administration problems, therefore the number of 
administration problems may reduce for them. 
 

3) 7KH�GXUDWLRQ�RI�ZRUN�DW�WKH�FXUUHQW�SRVLWLRQ�GRHV�QRW�KDYH�DQ\�LPSDFW on the occurrence of the contract 
administration problems. $OPRVW� WKH� VDPH� LV� WUXH� IRU� WKH� FKDUDFWHULVWLF� RI� FHUWLILFDWHV� DYDLODELOLW\. The 
latter revealed links with problems occurrence only for Commodities and Capital Outlay. With the increase 
of the number of certificates (from 0 to 2), the frequency of some problems occurrence (namely Wrong 
product, Poor performance, Personality conflict and Delay) grows too. Among respondents who have all 
three certificates listed in the survey, contract administration problem aroused rarely. 
 

4) Such  characteristics  as  “level  of  education”,  “experience  of  the  respondent  in  procurement” have an impact 
only on a small number of problems in certain types of contracts. Generally the number of emerging 
contact administration problems (i.e. their frequency) increases with the level of education of the 
respondent up to the level of four-year college degree, and then - decreases for the remaining two levels of 
education. Concerning the procurement practice experience, the dependence was as follows: the longer the 
respondent works in the procurement, the more often he/she notes the fact of occurrence of contract 
administration problem. 
 

5) The  remaining  characteristics  that  reflect  the  position  or  authority  of  a  respondent  (“purchasing  authority”,  
“current   position”,   “the   annual   purchasing   volume   of   purchases   made   by   the   respondent”)   influence a 
larger number of problems in different types of procurement contracts. Generally respondents of the junior 
positions (i.e. assistant buyer and project manager or other) encounter different problems of contract 
administration less than the respondents of other positions; as well as the greater the volume of purchases 
of the respondent, the more often contract administration problems occur. On the other hand, the trend of 
the relation between problems frequency and purchasing authority is not that straight. With the rise of 
purchasing authority level from the category less than $ 25,000 to $25,000-$100,000 the incidence of 
problems   decrease,   however,   if   the   level   of   respondent’s   purchasing   authority   grows   from   $25,000-
$100,000 to more than $100,000 the amount and frequency of contract administration problems increase, 
too. 
 

6) As far as the organization type is concerned, we cannot depict any relationship due to the categorical nature 
of the variable, but it can be noted that most of the problems arise in State, County and City types of 
organizations. The hypothesis about the independence of the organization type and each of the ten 
problems was not rejected in three types of contracts (Leases, Software, Construction). For the remaining 
types of contracts the characteristic has an influence on some problems ranging from two to six problems. 

 
DISCUSSION 
The challenge from a policy perspective is that the study shows the relationship of personal characteristic factors 
that are relatively easy to measure, such as education, certification and years of experience; and the number and 
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seriousness of contract administration problems encountered is not very strong. How does the organization and the 
professional tackle the challenge of describing which attributes the professional needs to be most successful in 
managing projects? How should job descriptions, minimum educational and experience requirements, compensation 
and training programs be structured? 
 
This challenge is not unique to public procurement. Numerous studies have been conducted on key factors for 
improving student learning. These studies have shown that on average, the relationship between a teachers highest 
degree obtained or level of experience and certification to student outcomes is very weak. Goldhaber states   “the  
evidence shows that good teachers make a clear difference in student achievement. The  problem   is   that  we  don’t  
really know  what  makes  a  good  teacher”. He further states the measurable aspects of a teacher’s quality: experience, 
education level, certification status, etc, make up 3% of the differences in student achievement that are attributable 
to a teachers influence. The other 97% are intangible aspects such as enthusiasm and skill in transferring knowledge 
[21].  
 
Previous research on the role of public procurement has recognized that public procurement performs multiple 
functions for their agency. One of the functions is that of a gatekeeper; ensuring public dollars are spent via a fair 
and transparent process. The attributes typically ascribed to these responsibilities are clerical in nature and include 
personal characteristics such as a certification and detailed knowledge in the procurement process. Another 
procurement function is to provide strategic leadership on developing innovative solutions for complex 
procurements. Personal characteristics such as: extensive written and verbal communication skills, complex problem 
solving, which are not easy to measure, are often listed [4]. In the Education field research on the need for a multiple 
attribute approach that include difficult to measure attributes has been conducted. Goldhaber proposes going beyond 
the easy to measure attributes and adopting a multi attribute approach that includes: teacher degree and experience 
levels, subject matter knowledge and improving their pedagogical knowledge, teaching teachers how to teach [21]. 
Numerous procurement agencies are using a multiple attribute approach that includes attributes outside of easily 
measurable ones. Basheka surveyed public procurement professionals in Uganda listed the 20 skills most required 
by local government. The skills listed are universally applicable to any procurement department, but are a challenge 
to measure and quantify: the Ability to develop supplier relationships, Skills of verbal communication, Possession of 
an inquisitive mind, Ability to solve noble problems, Interpersonal skills [22]. NIGP has recognized the need for 
multiple attribute approach to public procurement certification by offering 2 types of certifications: Certified Public 
Procurement Buyer (CPPB) which places emphasis on demonstrating a comprehension of procurement practices; 
the other certification, Certified Public Procurement Official (CPPO), places an emphasis on demonstrating 
comprehension of leadership, and communication skills. Both certifications require a formal degree, experience and 
testing. The job descriptions proposed by Prier, McCue, Steinfeld, also support the concept of a multiple attribute 
job description that  includes  attributes  that  aren’t  easy to measure [4]. In the United Kingdom discussion on the use 
of continuous improvement through self-assessment when assessing a procurement departments success in 
delivering high-quality public services and best value for money involves the need for multiple attributes when 
identifying key performance indicators for the areas of process, skills and development and deployment and 
leadership [23]. 
 
There are many ways to measure successful outcomes in public procurement, project success due to lack of 
problems is just one. Ensuring a fair process, improving transaction efficiency, customer service, cost savings, and 
achieving best value are also important indicators of success. Research points to the need for a procurement 
professional to possess multiple attributes, beyond the easy to measure one, to be successful in each of these 
outcomes. For the professional and the agency achievement of these attributes comes at a cost. How does the 
professional or the agency determine which attribute(s) contribute the most to success? If an attribute is not easy to 
measure, how will its value be gauged? As public procurement continues down the path of demonstrating it is a 
profession, there will be challenges and opportunities for the agency on how to determine the value of the 
professional in the process, and for the professional as to how best improve their value to meet the demands of the 
profession. 
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ABSTRACT 
 

In June 2013 the Court of Justice of the European Union (CJEU) gave a ruling in a dispute between a supplier 
and a Union of Municipalities in Germany, the Piepenbrock case [1]. The background to the main proceedings 
was a contract between the Union and one of its members (the city of Düren), under which the city would 
perform cleaning services in the Unions premises located in the city. A vendor protested against the contract and 
argued that the contract fell under Directive 2004/18 and should have been procured. 
 
The CJEU stated that the contract in question was to be considered as a public contract which would normally 
fall under the EU procurement rules. The Court then examined whether the two exceptional situations that it 
developed in the case Teckal [2] and in the case Hamburg Chamber [3] were applicable. The so-called Teckal-
exception (also called the In-house exception) allows a contracting authority to award a contract without 
tendering to a supplier that the authority controls (typically a municipal subsidiary), if the supplier's main 
activity is to serve the contracting authority. This exception was however not applicable because the Union of 
Municipalities did not control the city.  
 
Further, the CJEU examined whether the exception for public-public cooperation was relevant (the Hamburg 
Chamber case). Under this exception contracts between public agencies do not need to be procured if the 
agreements are solely between public units, without the involvement of any private party, no private provider is 
given any advantage over its competitors and the cooperation solely is governed by considerations and 
requirements that are designed to achieve objectives in the general interest. The CJEU found that neither of these 
exceptions was applicable, why the contract should have been awarded under the EU procurement rules. 
  
The presentation will examine under which circumstances it is possible for contracting authorities to cooperate 
without prior procurement, considering the latest jurisprudence of the CJEU. 

 
 
  

INTRODUCTION 
 
There are no provisions regarding cooperation regarding purchases between contracting authorities in the EU 
Directives adopted in May 2004 [4]. Since there are no explicit exceptions, the general rules is that such 
procurement must follow the provisions of the Directives. The interesting question to be examined in this paper is 
when it is possible for contracting authorities to purchase goods, services and works from each other without 
putting the purchase out for competition according the to the EU Procurement Directives.  
 
The only guidance today on the possibility for contracting authorities to cooperate when fulfilling needs in the 
general interest is therefore the jurisprudence of the CJEU. On the question of public cooperation, the CJEU has 
delivered three important cases, the above mentioned Teckal case, the Hamburger Chamber case and the 
Piepenbrock case, which will be examined in the next paragraphs. 
 

                                                
* Andrea Sundstrand, LL.D. in public law, Faculty of Law, University of Stockholm. 
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THE TECKAL CASE 
 
The general rule of the awards of contracts of goods, services and works above the thresholds of the provisions 
of the Public Procurement Directives is that they have to be put out to competition [5]. The CJEU however 
upheld in the case Teckal that the award of contracts between legally separate persons can take place without 
competition, provided that two criteria, the so-called Teckal criteria are met [6]. The first criterion is the so-
called control criterion, according to which a contracting authority exercise control over another legally distinct 
person similar to that it exercise over its own departments. The second criterion is the so-called activity criterion, 
according to which the legally distinct person, from which the purchase is made, must carry out the essential part 
of its activities with or on behalf of the authority or authorities that holds it. Assuming that the two mentioned 
criteria are met, the contract is deemed not to comply with the public procurement definition of contracts, and 
the award is considered instead to be an agreement in-house that are not covered by the Directives. It is also 
possible for several contracting authorities to jointly own and control a legally distinct person. In these cases, the 
cooperation carried out in the legally distinct person is called institutionalized cooperation. 
 
In later decisions, the CJEU has developed the control and operational criteria. It has a developed a number of 
objectives, such as in the case Mehiläinen and Terveystalo Healthcare [7], where it was establish that when there 
are private shareholders in the legally distinct person, the control criterion could not be fulfilled. The contract 
should in such cases be awarded in accordance with the Directives. In the case Tragsa [8] the CJEU found that 
both criteria were met, because the legally distinct person was a dependent company that could not refuse to 
deliver to the owner, it was not free to determine its prices to the public and it performed the bulk of its activities 
to the contracting authority. In November 2012, the CJEU the CJEU found in the case Econord [9] that that is 
was not enough for a contracting authority to only own shares in shareholders company to be considered to have 
a control over the company. It is also required that all contracting authorities participate in the company's 
governing bodies. 
 
An interesting question is whether Teckal criteria are applicable to the award of contracts in the Primary Law of 
the EU. The question arose in the case Parking Brixen [10]. The CJEU referred to its previous practice regarding 
the Teckal criteria, and found that this only related to whether the contracts would have been covered by the 
Procurement Directives. For the Procurement Directives to be applicable, it is inter alia a condition that a written 
contract has been concluded. The CJEU noted, however, that there was no requirement for writing in the primary 
law provisions for those to apply. CJEU stated that the considerations relating to the Teckal criteria despite it 
being only case law referring to contracts covered by the Directives, also could be transferred to the award of 
service concessions. The general principles of equality and non-discrimination on grounds of nationality in 
Article 18 in the Treaty on the Functioning of the European Union (TFEU), Article 49 TFEU and Article 56 
TFEU are equally applicable to grants of a contract in which a public authority entrusts the supply of economic 
activities to a third party, whether in the public procurement directives or as award of a service concession. The 
Court concluded that: 
 

European Union legislation in the field of public procurement or service concession will not apply when a 
public authority with its own resources - administrative, technical and others - performs public interest tasks 
assigned to them, without turning to external devices. 

 
The provisions of Primary Law are therefore not applicable when a contracting authority exercises control over a 
legally distinct person, which is equivalent to that exercised over its own departments, if the legally distinct 
person carries out the essential part of its activities for or together with the contracting authority or authorities 
holding it. The award of contracts below the EU thresholds and of B-services falls under the same rules and 
principles in Primary Law as service concessions, if they are of a specific cross-border interest. It is therefore a 
likely conclusion that the reasoning of the CJEU in relation to Primary Law also includes awards of these types 
of contracts. 
 
Here may also be mentioned the case Commission v. Spain [11]. The CJEU held that a provision of the Spanish 
law that exempted all awards of public contracts between authorities and publicly controlled bodies from the 
Spanish procurement regulations were unlawful. It is therefore not possible to make any general exemption from 
the regulatory framework for public procurement. Instead, an in casu assessment must be made, in which the 
jurisprudence of the CJEU must be considered. 
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THE HAMBURGER CHAMBER CASE 
 
It is possible for contracting authorities to jointly perform tasks assigned to them, without the Procurement 
Directives being applicable even when cooperation takes place in unregulated forms. In the case Hamburger 
Chamber four contracting authorities had concluded an agreement directly with the City of Hamburg for the 
disposal of waste in a new incinerator [12]. The agreement committed the company Hamburg Stadtreinigung to 
provide a capacity of 120 000 tonnes per year for the incineration of waste in the plant. The contracting 
authorities undertook to pay an annual fee, which was partially fixed, partially due to the amount of waste 
delivered. The question was whether the cooperation was covered by the German public procurement 
regulations. The CJEU began by emphasizing that EU law does not require contracting authorities to use any 
particular legal form in order to jointly ensure that a public service task is performed. Next, the Court held: 
 

It must be observed though, first, that Community law does not require public authorities to use any 
particular legal form in order to carry out jointly their public service tasks. Secondly, such cooperation 
between public authorities does not undermine the principal objective of the Community rules on public 
procurement, that is, the free movement of services and the opening-up of undistorted competition in all the 
Member States, where implementation of that cooperation is governed solely by considerations and 
requirements relating to the pursuit of objectives in the public interest and the principle of equal treatment of 
the persons concerned, referred to in Directive 92/50, is respected, so that no private undertaking is placed in 
a position of advantage vis-à-vis competitors... 

 
For a formless cooperation between contracting authorities to be excluded from the scope of EU law, it is 
required that it is done without the participation of private capital, that the agreement is a true partnership that 
aims to jointly conduct a public task and that the cooperation solely is governed by considerations of general 
interest. If the conditions in the case Hamburger Chamber is met, such cooperation between contracting 
authorities do not affect the main objective of the Community rules on public procurement, i.e. the free 
movement of services etc. and the undistorted competition in all Member States. The ruling is however not 
entirely clear and has given rise to some discussion in the legal literature. 
 
Steinicke notes p.a. that the CJEU mainly focused on two aspects in the Hamburger Chamber case; it involves 
the utilization of a public interest and the process takes place without the involvement of private participants 
[13]. Regarding the issue of public interest, he notes however, that the Court does not clarify what is covered by 
a general interest. He therefore argues that the question marks regarding contracting authorities opportunities to 
collaborate formless persists even after this ruling. 
 
  
 

THE PIEPENBROCK CASE 
 
In the Piepenbrock case the company Piepenbrock had performed property cleaning for an association of 
municipalities called Kreis Düren [14]. The association included the City of Düren. Under the law on municipal 
collaboration in North Rhine-Westphalia region it was possible for local authorities and local authority 
associations to agree for one of them to take over tasks from the other party, a so called delegation agreement, or 
for one of the parties to undertake to perform such tasks for the other parties. Appropriate compensation for such 
agreements was to be prescribed in the agreements. 
 
Kreis Düren drew up a draft agreement with the City of Düren, according to which Kreis Düren would transfer 
responsibility for the cleaning of their office government and school facilities in the region to the City of Düren 
for compensation. The City of Duren was to be solely responsible for compliance in regards to Kreis Düren's 
obligations relating to the cleaning of their buildings in the region. Kreis Düren reserved the right to verify that the 
task was performed correctly and could unilaterally terminate the agreement if the City of Düren did not fulfil the 
contract obligations. The City of Duren hade the right to hire a third party for the actual execution of the contract 
and the contract period was initially set to two years. 
 
The company Piepenbrock appealed, claiming that Kreis Düren was prohibited from entering into the relevant 
contract without tendering. The basis of the claim was that the cleaning service was a service that was requested 
on the market and could also be provided by private providers. There was no question of a kind of in-house 
contract, for which exemption from the procurement rules were applicable, since Kreis Düren had no control over 
the City of Düren. The national court held that there were a number of ambiguities regarding how the contract 
would be assessed and requested a preliminary ruling from the CJEU. 
 
Initially, the CJEU noted that Article 1.2 of Directive 2004/18 includes all written contracts for pecuniary interest 
concluded in writing between a contracting authority and an economic operator, whether the latter also is a 
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contracting authority, not primarily engaged in business for profit, is organized as a business or not permanently 
present in the market. Further, the CJEU found that the activities covered by the agreement constituted services in 
the Directive 2004/18, and that the contract had been concluded for pecuniary interest since compensation was 
paid under the agreement. In summary, the Court found that the agreement in principle constituted a public 
contract. 
 
Further, the CJEU considered whether there were grounds for finding that the agreement was exempt from the 
obligation to use the procurement regulation. The Court noted that the criteria as set in the Teckal doctrine were 
not met. This was because the control criterion was not met, but also because the City of Düren did not perform 
the major part of activities for Kreis Düren Further, the Court found that there was no question of excluding the 
contract from the procurement regulations due to collaboration between public entities, as established in the case 
Hamburger Chamber. It was clear from the national court's reference that the agreement did not appear to be 
designed to establish cooperation between the both contracting authorities for the purpose of fulfilling a common 
public service mission. Moreover, the City of Düren could rely on a third party to complete the assignment, 
whereby a specific supplier could benefit from the agreement compared to other companies operating in the same 
market. The CJEU therefore held that an agreement such as the current was a public service contract within the 
meaning of Article 1.2 of Directive 2004/18. 
 
 

CONCLUSIONS 
 
This paper has examined the three leading cases in the area of public procurement regarding various forms of 
collaboration between contracting authorities. So what is the conclusion, when can contracting authorities 
collaborate without having to put the collaboration out for competition? 
 
In the jurisprudence after the Teckal case is has established that contracting authorities can collaborate by creating 
joint companies. The condition is that they have a control over the independent company equal to that they have 
over their own departments, and that the separate entity's operations is mainly carried out for or in conjunction 
with the contracting authorities. It is also a condition that no private companies are involved in the cooperation. 
 
In the Hamburger Chamber case it was established that contracting authorities can cooperate in an association of 
municipalities and make joint procurements, in which one of the parties will be doing the procurement and charge 
the others for the actual cost of procuring the contract. The prerequisite for this collaboration is that the 
contracting authorities through the cooperation perform some type of public service, which is covered by their 
mission to accomplish. 
 
However, it is not possible for one contracting authority to acquire the services of another, without other 
cooperation than that one contracting authority pays and the other delivers. In the decisions in the Piepenbrock 
case, the CJEU states that an agreement in which a contracting authority provides another contracting authority 
with the task to perform services for a contribution, while it reserves the right to verify that the task is performed 
correctly and the performing authority may use a third party, is a public service contract. The CJEU thereby 
confirms its previous jurisprudence, in that none of the circumstances identified in the Teckal case or in the 
Hamburger Chamber case existed. The Court has thus, instead of creating a new exemption from the Procurement 
Directive, clarified that the legal position is still the same and that there are only a limited number of exceptions to 
the procurement requirement for the award of public contracts. 
 
The two relevant criteria for not considering the contract in the Piepenbrock case to be excluded from public 
procurement, is that it could be established that there was a of provision of services for which compensation was 
paid, and the City of Düren had the opportunity to hire a third party to perform the services. This enabled a 
supplier in the relevant market being awarded a contract for the performance of cleaning for a contracting 
authority's behalf, without having been subject to previous competition. If the Court had held that the contract in 
question was not acting as a public contract in meaning of the Directive, the practical effect had been that 
contracting authorities had been able to circumvent the procurement regulations. They had been able to establish 
agreements among themselves in which one of them later takes over the other authority's obligations with the right 
to engage a third party for the performance of a specific contract. This later authority had then been entitled to 
contact a private supplier and let it perform the services in question without ever putting the contract out for 
competition. 
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Annotation 
 
The idea of the federal law on Public-Private Partnership (PPP) has been widely discussed in the professional 
circles: on April 26, 2013 the State Duma of the Russian Federation has adopted the draft federal law on PPP in the 
first reading, the process, including parliamentary hearings, is in progress to prepare adoption of the draft law in the 
second reading. To date the law on PPP has been adopted in more than 60 territorial subjects of the Russian 
Federation and some subjects (e.g. the Perm Territory) passed the bill on PPP in the first reading and suspended the 
process pending the decision on the adoption of the federal law. Abroad some developing countries have adopted 
special laws on PPP, while in developed countries PPP is regulated by the legislation on public procurement and 
corresponding bylaws. If contracts, concluded between the government and private businesses, are regulated by the 
public procurement legislation, then why do we need the special law on PPP? This article shows that PPP allows to 
run socially important projects, which are unachievable in the framework of standard contracts, provided that 
uncontracted benefits are offered to be gained by private partners from participation in the projects of the 
government (such as risk reduction, gaining a reputation, getting an access to additional resources, a relief from 
bureaucratic burden, etc). Thus, if the institutional environment guarantees such benefits to be gained, then there is 
no need to have specialized law on PPP projects since all projects are feasible under standard contracts, otherwise 
the Law on PPP law is appropriate if it establishes the institutional architecture to ensure the above benefits. 

 
Key words: Public-Private Partnerships (PPP); the public procurement; the Law on PPP; economic efficiency; 
public welfare; contracts. 
 
Introduction  
"

Public-Private Partnership allows to run projects that (a) cannot be implemented by the private sector alone, for 
example, due to their low profitability, (b) cannot be effectively performed by the public sector, for example, due to 
high costs to the society, and (c) are desirable from the standpoint of their social significance. The document 
provides an analysis of PPP and its associated costs and benefits, compared with other forms of business 
organization [1]. Considering PPP as a consolidated enterprise run by the government and private business, based 
on partnership principle (the parties are interested in the success of the partner), allows to define the conditions 
under which PPP is preferable to other forms of business organization in terms of the provision of public goods. At 
that there are no additional assumptions made about the type of the contract to be concluded between the 
government and the private business, used as a basis to open PPP. Despite the convenience that this concept 
provides in analyzing the nature of PPP, the unsolved question that remains to be is how the partnership principle is 
built to distinguish PPP from other forms of interaction between the government and businesses. If PPP activity can 
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be organized in the framework of standard contracts, then what makes such "partnership" to grow into something 
bigger and to exceed the limits of the regular meaning of “cooperation”? 
 
To answer this question it is necessary to analyze PPP from the standpoint of the contract theory. If we consider 
PPP as a complex project (for example, infrastructure project), consisting of separate tasks (for example, the 
construction and maintenance of the infrastructural asset), then the government addresses the problem, related to 
the delegation of some (or all) tasks of the project to the private sector and to the selection of the form of the 
contract that is optimal for such delegation.  
 
This approach ("splitting") can be traced, for example, in works of Bennett J., Iossa E. [2], Martimort, D., Pouyet J. 
[3] and Maskin E. and Tirole J. [4]. However, the split of the project neglects the synergy effect, such as a possible 
efficiency increase through shared knowledge and skills between the parties participating in the project and 
working together to accomplish one task. In this article we apply a different approach when PPP is considered as a 
co-production project. This article raises the question on what is the most optimal form of the benefit production - 
public, private or mixed one. Similar positions have been used to analyze PPP, for example, by Bettignies J.-E. and 
Ross T. [5] and Hoppe E., Schmitz P. [6]. In this paper we define optimality conditions of the mixed form, followed 
by the analysis made from the standpoint of co-production with the application of the contract theory under co-
production conditions proposed by Roels G., Karmarkar U. and Carr S. [7]. The study, conducted by them, showed 
that not all projects can be performed within the framework of standard contracts (cost reimbursement contract and 
performance based management contract), which is determined by impossibility to attract private contractor 
(project co-producer) due to low project profitability and high information costs. The article affirms that such 
contracts can be implemented through PPP. This allows identifying specific partnership benefits as compared to 
outsourcing and other forms of interaction between the government and businesses. 
 
The key findings made are the following: PPP is justified in cases, when the private business can derive additional 
benefits from the partnership that are not usually available within the framework of the standard contract. For 
example, when the joint execution of the project offers bureaucratic problems to be addressed by the contracting 
authority, the private sector has more incentives to get engaged into such project, compared to the standard 
outsourcing. Reputation acquisition in the market increases the number and scale of future orders and allows the 
private businesses to take upon themselves some part of the possible short-term losses, hoping to cover them in the 
future. The state guarantees open an access to loan resources, especially when it comes to infrastructure projects for 
which funding of the World Bank and of the EBRD are available but exclusively for public borrowers. The 
involvement of the state to the organization of the joint business can reduce costs at the initial phase (start-up 
costs). Finally, in close co-production improved transparency between the partners can be expected, thus, reducing 
verification and reporting costs.  
 
Thus, the Law on PPP should be aimed at developing the institutional environment to ensure the above benefits. 
For example, PPP Development Agency (similar to Partnerships UK in the UK or Central PPP Policy Unit in 
Ireland) reduces the costs for establishing of a joint venture with the state, the institute of state guarantees, provided 
for loans, reduces funding costs; and simplified reporting requirements reduce verification costs, etc. If the 
institutional environment currently existing in the economics provides for the necessary conditions (for example, 
the costs of setting-up the business are low, bureaucratic obstacles are minimal, reporting has been simplified and 
loans are available at low interest rates), then the need for special law on PPP (or, more accurately, the special 
provisions on the institutional environment to ensure benefits for PPP) would disappear. 
 
The approach, proposed in this article, helps to explain a phenomenon that seems to be strange at first thought: the 
laws on PPP are actively being adopted in developing countries and in the countries with economies in transition, 
but developed countries often lack them. For example, in July 2013 the preparation has been announced to start the 
work on the adoption of the Law on PPP in Ghana1 and in May of the same year the Law on PPP has been enacted 
in Thailand2, in Kenya3 the Law on PPP has been adopted in March 2013. This list can be continued. At that there 
is no Law on PPP in UK, which is replaced by recommendations of the Ministry of Finance on how to apply public 
procurement legislation. In the U.S. there is no federal Law on PPP, though public procurement is regulated 
centrally, moreover 32 states have passed their own laws on PPP in 2012 (see [8]). The European Commission 
clarifies how to apply the laws on public procurement and concessions in so far as they relate to public-private 
partnerships. [9] 
 
 
The report of the European Bank for Reconstruction and Development on the effectiveness of the legislation that 
regulates public-private partnerships in 34 countries with economies in transition, indicates that 17 countries 
demonstrate high-level compliance with international standards - in these countries the Law on PPP has been 
already adopted, and only in seven countries the compliance with international standards is low – these are the 
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countries where the special law on PPP or the law on concessions have not been adopted [10]4.  At that the 
availability of the law and its high compliance with international legal standards does not guarantee its effective 
functioning: the EBRD indicates to the low efficiency of these laws in most cases5 and notes that in 27 of the 34 
studied countries the institutional environment (i.e., the availability of special centers/agencies to work on PPP 
issues) did not reach even a moderate level of development. In particular, the report concludes that: "without having 
in place the necessary support of the state the probability to have a large number of PPP projects emerged would be 
low; thus, the law would apply only to the small number of exceptional projects, supported by the state for one or 
another reason" [ibid , p. 16]. 
 
There is no common understanding on the necessity (or lack of such necessity) to adopt the law on PPP. Moreover, 
the lack of a direct link between the presence of Law on PPP and the effective work of partnerships creates some 
concerns, which follows from the above-mentioned report, issued by the EBRD. In the academic literature the 
arguments are cited to list the pros for and cons against the PPP. According to the authors, such diversity is 
explained by the institutional context. Hence, conclusions on the desired content of the law on PPP are determined.  
 
The next section provides an analysis of PPP features from the standpoint of the contract theory. First of all, there 
will be defined the conditions under which the cooperation between the public and the private sectors is desirable, 
and based on the properties of optimal contracts there will be shown that even the most optimal contracts may not 
ensure the implementation of socially significant projects under certain conditions, while PPP conditions these 
projects can be implemented. This allows to formalize the partnership principle and to show that it characterizes the 
institutional environment to the greater extent. Thus, the role of the law on PPP is reduced to the formation of the 
required institutional environment, since the system of contractual relations between the state and the private sector, 
as well as the principles of selection of private partners, is the prerogative of the public procurement legislation. 
Optimal contract  
 
If we consider PPP as the form to organize a joint business between the government and private sector with the 
following two conditions satisfied - the consolidation of resources and the partnership principle, - then the rationale 
to have PPP is possible if the contract between the state and the private sector cease to be optimal upon the 
violation of one of these conditions at least [1]. In order to understand how and under what conditions these two 
elements provide for optimal PPP, we apply the theory of contractual relations under the co-production conditions, 
as proposed in the paper [7]. The focus put on co-production allows concentrating on projects where resources are 
consolidated and to identify the cause, leading to the inefficiency of standard contracts for such projects, and to 
show how to increase the efficiency through organizing the partnership. 
 
Consolidation of resources 
 
The project participant has comparative advantages in terms of supply of resources (human , capital , financial or 
immaterial resources), if the project participant can afford it at a lower price than (any) other partner. From the 
standpoint of costs, associated with the supply of resources, if one of the project participants has comparative 
advantages in terms of all resources, then co-production is not profitable, because the implementation of the 
project only by one of the partners minimizes the costs6. Thus, the joint project of the state and the private sector 
may become optimal (socially profitable) only when both the state and the private sector have comparative 
advantages in regards to different resources. For example, the provisions of the European Commission state that: 
"Under PPP model it is recognized that each party has certain advantages to implement specific tasks in comparison 
with the other party"7. Moreover, each party shall supply only that resource which has comparative advantages and 
reduce the investment of other resources to the minimum8.  
 
The private sector decides to join the partnership by comparing benefits it gets from participating in the proposed 
project and the benefits it gets from alternative projects (or "benefits" from non-participation). You can define a 
cutoff threshold as the minimum benefit that makes the private party to be willing to participate in the project. If 
the income that the private party draws from participating in the joint project with the state is below the cutoff 
threshold, then the joint project is unfeasible9. The cutoff threshold is equal to the sum of sunk costs (costs to be 
incurred to start a joint business), a reimbursement for the supplied resources (including human and intellectual 
resources) and a premium requested by the private party for the participation in the joint project. For example, sunk 
costs will include business startup costs, filing fees, costs of overcoming bureaucratic barriers, etc. (corruption costs 
can also be included, but we ignore them as our goal is to justify PPP even under conditions of ideal and non-
corrupt economic management) . The premium is a compensation for the potential inconvenience brought by the 
participation in the joint project, for example, due to internal inefficiencies of the public partner, delays in decision-
making and the need to follow the variety of regulations and "the code of best practices". When the project involves 
funding from the state budget it is often considered to be a high-risk factor in the countries with unstable fulfillment 
of budgetary commitments. This risk and the associated unformalized costs are also included by the private 
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entrepreneur in the above-mentioned premium size. An opportunity to participate in alternative projects that are 
beyond of governmental influence is reflected in the premium and sunk costs, which can be easily influenced by the 
state as shown below. 
 
Some of the projects that the private sector is reluctant to implement independently can be implemented together 
with the state by reducing costs and thanks to the comparative advantages enjoyed by the state. It is traditionally 
believed that the benefits of the private sector are expressed in their specialized knowledge, technological expertise 
and effective management, etc. Discussions of comparative advantages of the state would be less common. First of 
all, these are formal and bureaucratic services (checking for compliance with standards, accreditation, approval of 
project documentation and so on), which are usually included in the cost item under the scenario of a separate 
project run by the private sector only10. Besides these, the public partner may have specialized knowledge that is 
important to implement a specific project, such as the expertise of the state architectural bodies to implement 
architectural projects, research and exploratory resources, archival resources and so on11. 
 
Thus , the consolidation of resources, based on the principle of relative advantages, reduces the total costs of the 
project and helps to attract the private partner to implement it, if, for example, the state takes bureaucratic functions 
upon itself. This makes it possible to implement a number of projects, which would be unfeasible in those cases 
where the state acts as a "passive client" and the private partner has to address independently the bureaucratic 
problems and the issues brought by the loss of efficiency. However, the principle of relative advantages does not 
allow reducing costs incurred due to the asymmetry of information shared by the parties. 
 
Asymmetry of information 
"

The volume of resources to be supplied by the parties are regulated by the contractual relations. Under the 
conditions of absolute informational transparency the contribution of each party is known with certainty, and based 
on that the compensation can be rewarded to the parties upon the implementation of the project. In this case, the 
simplest contract will be optimal to run the joint public-private project, which defines the contribution of the state 
and the contribution of the private business and the amount of material incentives to be paid by the state to the 
private partner according to implementation stages. Moreover, phased payments are irrelevant, since the 
contribution of the participants in the joint project is not defined by it and therefore it does not define the result. 
 
The situation changes dramatically under conditions of information asymmetry, when the contribution of one of the 
parties to the joint project is not reliably known to the other party without having the additional costs of verification 
(inspection, audit, reporting). Optimal contract uses incentive mechanisms to ensure the maximum fulfillment of 
the contract terms by each party. The optimal contract between the two parties involved in the process of co-
production under one project may be concluded as one of the following contract types [7]: 12 

1) Cost reimbursement contract (hereinafter as CRC); upon the completion of the project (with corresponding 
costs) the contribution (costs) of the private partner is verified and if the terms of the contract are fulfilled, 
then the agreed compensation is paid;  

2) Result-based compensation contract (hereinafter as RB); the compensation is paid to the private partner in 
the specified amount if the project is fully completed, if the project has not been fully implemented, the 
public partner provides evidences on fulfillment of commitments (with corresponding verification costs) 
and imposes a fine on the private partner, and if it turns out that the contribution of the public partner was 
insufficient, the public partner will be fined in favor of the private partner;  

3) Bonus contract (hereinafter as BC); the verification of contributions made by parties is not conducted, the 
bonus and a share of profits generated from the exploitation is paid to the private partner after the  
implementation of the project is over. 

 
In the framework of the bonus contract the private partner may be allowed to operate the created object with the 
attainment of profits or to receive other benefits from the implementation of the project within the stipulated period 
of time. This is typical for infrastructure projects implemented under concessions. Alternatively, the state may take 
commitments to make payments to the private partner within a certain period of time, depending on the effective 
performance of the created object. For example, if the road section is built as part of the project, the public partner 
can either allow to use it on a fee basis (charges are paid to the private partner) or takes obligations to pay to the 
private partner certain amount, depending on the operating conditions of the road (throughput capacity, security 
conditions, repair needs, etc.). Both cases are in line with the bonus contract. 
 
In this case the order of payments is important: the payment after delivery is preferable to the prepayment as it 
reduces the danger of unfair behavior of the contract partner. Cost reimbursement payment is optimal if verification 
costs are low. At that the verification costs cover inspection activities to check either the true contribution of the 
private partner or the accounting of the public partner, which has to prove the fulfillment of contractual obligations. 
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In the latter case, the fact of fully completed project and fully fulfilled contractual obligations by the public partner 
means that contractual obligations have been met by the private partner as well. Penalty sanctions provide an 
incentive and motivate to fulfill obligations under the contracts that verify information. If the verification costs are 
high, the optimal contract would be the bonus payment with a share of future revenues to be provided: the 
participation in future revenues provides incentives to avoid undersupplied resources. 
 
Each of the above-given types of contracts is optimal in the sense that it ensures the implementation of the project 
and includes the system of checks to prevent misconduct of contract partner. However, as noted above, it is 
necessary for the project to generate income that exceeds the cutoff threshold so that the private partner decides to 
take part in the project. Thus, out of the three potentially optimal contracts it is necessary to choose the one that 
generates maximal profit. If it is above the cutoff threshold, then the project is realizable.  
 
Project feasibility 
 
The joint project is characterized by costs, associated with the supply of resources and "manufacturing 
technologies", which determine the dependence of the result on the contribution of each party. To have formal 
definition of manufacturing technology it makes sense to define the result of the project as the cumulative social 
benefits, generated by the project. In this case, even minor undersupply of resources may significantly affect the 
result. For example, the infrastructure projects may have one object of the agreement such as a bridge, a road 
section or other structure. Social benefits of the project are determined by the quality of performance, ready time 
and other details, including the method of construction waste disposal and barriers, created by the construction 
works. Short supply of resources will not affect the quantity of infrastructure objects to be put into operation (it is 
one object as it is stipulated in the contract), but it will affect the satisfaction of the consumers. Sensitivity of results 
to the undersupply of resources plays a key role in the selection of the optimal contract. 
 
The choice between the CB and RB contracts is defined by the cost of verification of information. In this relative 
information costs per unit of material costs is important, i.e. the ratio of information verification costs to the total 
costs of the supply of resources. An usage of this indicator reflects the fact that the cost of information verification 
in the amount of 1 million rubles (reporting and inspection) may be too high for a project, costing 1 million rubles 
or it could be quite appropriate for a project, costing 1 billion rubles. The second indicator that measures the project 
and plays an important role in selecting the optimal contract is the sensitivity of the project to the contribution of 
each party, which shows how the result will change when the contribution of one of the parties is 
increasing/decreasing by 1%. By analogy with the analysis made in the work of Roels et al [7], we can formally 
show that if the cost, associated with the verification of the contribution of the private business is relatively small, it 
is most advantageous to conclude cost reimbursement contract, i.e. verifying the contribution of the private partner 
reduces the total cost and if verification costs are high it is more profitable to have result-based contract. If there 
was no information barrier, then cost reimbursement contract and performance based management contract would 
be identical: in both cases the contribution of both partners is precisely known and verification costs do not play a 
role. If the information barrier is present and the verification of information on the contribution both of the private 
and public partners is associated with the same non-zero costs, then cost reimbursement contract and performance 
based management contract cease to be equivalent. The choice between them depends on the sensitivity of the 
results to the contributions to be made by the parties. If the project is more sensitive to the contribution of the 
private partner, it makes sense to fix the result and to disburse payments only when the result is achieved, which is 
defined by result-based contract under which the public partner shall prove that it has fulfilled the obligations of the 
contract, if the result is not achieved. If the project is more sensitive to the contribution of the public partner, the 
compensation to the private partner should depend only on its own contribution and the corresponding verification 
shall be conducted as stipulated in the cost reimbursement contract. 
 
Cost reimbursement contract and performance based management contract are the contracts with fixed payments: 
the amount of compensation is to be defined upon conclusion of the contract. Bonus contract suggests a variable 
amount of compensation, depending on the social value generated by the project. It is optimal in those cases, when 
it allows achieving greater social benefits than the most optimal with fixed payment. It can be demonstrated (see 
[ibid]) that this condition is adhered for projects with approximately equal and relatively low sensitivity to both 
resources: in these joint ventures it is more profitable to neglect the verification of the contribution of the parties 
and rely on the incentives, created by the payment terms. Even if one of the parties will supply resources in a 
smaller volume than it is stipulated by the contract, the project will not suffer much (low sensitivity to the result), 
but through making savings by skipping verification activities much greater benefits can be achieved than under the 
contract with verification exercise included.   
 
The above arguments determine the optimality of contracts, depending on the sensitivity of the project to the 
contribution of public and private partners, as it is schematically presented in Fig. 1. It also reflects a zone of 
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unfeasible projects for which even the optimal contract fails to provide a profit that would be sufficient to overcome 
the cutoff threshold. These projects are characterized by a relatively high sensitivity to the contributions to be made 
by both parties. In this case, it is impossible to neglect the verification, even if the verification costs are high as the 
sensitivity of the project to even smaller undersupplies is too high, while the verification imposes the costs that 
prevent to exceed the cutoff threshold.  
 
Under conditions when verification costs to check the contribution of the private partner (information is completely 
unavailable) are infinitely high, the cost reimbursement contract is suboptimal and similarly this will be true for the 
verification costs in regards to the contribution of the state and performance based management contract. If the 
contribution of any of the partners cannot be verified, it is always optimal to apply bonus contract. But even the 
bonus contract will not help to implement unfeasible projects since it does not influence on the cutoff threshold. 
Moreover, when concluding the bonus contract the parties may contribute to the less extent than it is guaranteed by 
cost reimbursement contract and performance based management contract. The reason for this is that cost 
reimbursement contract and performance based management contract define explicitly the volume of resources to 
be supplied by each side, while the bonus contract only specifies the shares that the parties receive from the profit, 
generated by the project and they have the right to decide what is amount of the profit they are ready to accept to be 
satisfied. Since the implementation of the project, even if it does not provide for the optimal volume, is better than 
to reject it, such contract, incurring high information costs, provides for "the optimum of the second order" as 
opposed to "the optimum of the first order" that is achievable under cost reimbursement contract and performance 
based management contract. 

 
Figure 1 

OPTIMAL CONTRACT SYSTEM 
 

 
Where: CRC are projects for which it is optimal to apply cost-based compensation; 
          PBMC – performance based management contract 
          BC - bonus contract 
          Unfeasible projects - projects for which cannot attract private contractors under standard contracts 
due to the fact that the profit level of such projects does not reach the cutoff threshold. 

 
A variety of unfeasible projects (to be potentially feasible through PPP) is characterized by two important 
properties. First, it decreases with the reduction of the relative verification costs: reduced verification costs increase 
the profit from project operation and as soon as it exceeds the cutoff threshold the project will turn to be feasible. 
Verification costs bring losses for the society and the social welfare can be increased by reducing these costs to a 
minimum. Secondly, the number of unfeasible projects gets reduced with the decrease of cut-off threshold: in this 
case even the low profit generated by the joint project may be sufficient to attract the private partner and to 
implement the project. The cutoff threshold can be reduced either by reducing the sunk costs (startup costs to 
launch a joint venture) or by reducing premium size for participation in the joint project with the state. These two 
properties of the variety of unfeasible projects help us to explain the role of PPP in terms of improvement of the 
social welfare. 
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Partnership principle 
 
The partnership principle distinguishes public-private partnerships from consolidated public-private enterprises, 
where the state and the private sector consolidate their resources to implement the project. According to this, both 
parties must be interested in the success of the joint project. The system of incentives, provided by the optimal 
contract, pursues the same goal. Our objective is to define the difference between the partnership and the system of 
incentives, which would help to answer the question: what is the difference between the "cooperation" and 
"partnership"?  
 
The system of incentives, provided by contracts, consists of penalties to be imposed on the parties in the case if 
there will occur deviations from the contract term (under contracts with the verification of the contributions, cost 
reimbursement contract and performance based management contract) and future benefit-sharing rate (under bonus 
contract, without verification of the contributions of the parties). The distinction of the partnership principle from 
the system of incentives is that it relates to incentives and/or constraints that are difficult or are impossible to be 
provided under contract terms. To some extent, the partnership principle is in tune with the behavioral aspects of 
the decision making process. 
 
Despite of its apparent irrationality, altruism, justice and gratitude in response find experimental validation in 
behavioral economics (see Fehr E., Schmidt K.) [11]). The participants of experiments demonstrate willingness to 
contribute to the success of a completely unknown partner, taking part in the experiment (no acquaintance, 
friendship or other relationships), thus, going beyond the restrictions imposed by rational arguments. Similarly, the 
partnership principle relates to the general provisions that go beyond of the specific contract and demonstrates the 
willingness and ability of the public partner to promote private partners under PPP conditions. We do not state that 
the contracts of the state with the private business must rely only on the good nature and altruism of the 
representatives of the public partner; on the contrary, we believe that the framework of the standard relationships, 
established between the public and private partners, can be expanded to give them more flexibility in addressing 
issues. That is how we understand the role of the law on PPP.  
 
Here are a few examples. State guarantees can allow the private partner to get funding on the financial market. 
Provision of explicit guarantees is not possible, unless the state is provided by the legislation to serve as a financial 
guarantor and the sources of funds to meet the obligations, arising from these guarantees, are defined. However, 
apart from the explicit guarantees, the cooperation with the government in one project gives an implicit signal to the 
financial sector. If the state declares the project to have a priority and announces that it will be supported up to its 
successful completion, the probable success of investing into such project will increase for the financial sector, 
allowing the private partner to get a loan on more attractive terms. Such position of the state cannot be reflected in 
the contract between the state and the private partner, but it will have a positive effect on the result. Of course, such 
notions as "priority" and "support" also require legislative recognition and funding sources shall be defined. We 
should also mention funding from international financial institutions, which is available only to the state, but 
produces beneficial effect to all partners involved into PPP.  
 
Guarantees are not the only channel to create benefits for potential PPP participants. In 2000, the UK Treasury 
together with the private sector has established the enterprise Partnerships UK, being a PPP project itself (51 % of 
state shares) and aimed at the provision of advisory services to build public-private partnerships. In 2011 the part of 
the functions of this organization was delegated to the Special Department of the Treasury (Infrastructure UK), and 
another part to the new PPP (Local Partnerships), providing assistance in organization of PPPs with local 
authorities. Such assistance in business organization makes PPPs more attractive to the private sector. Similar 
organizations exist in other countries, such as Denmark, Ireland and the Netherlands, though in a different form. 
 
An additional advantage of PPP could be the information costs reduced through simplified reporting (as compared 
to the procedures adopted in the public procurement system). Again, such conditions cannot be fixed by the 
contract concluded by the state and the private business, unless this is authorized by the legislation. Reduction of 
information costs becomes possible mainly thanks to co-production, when private and public partners conduct 
parallel and implicit monitoring of each other's performance in the process of co-production. Analysis of public 
procurement of intellectual services shows that public buyers are involved in co-production to a lesser extent than 
private companies [12]. The reason for this lies in peculiarities of public procurement, the regulatory procedures of 
which do not contain incentives for active co-production.  
 
It is logical to expect that the "true partnership" will reduce information costs, including improvement of 
information exchange within the framework of co-production. Intensive co-production can be expected at 
consolidated enterprises as well. A distinctive feature of the partnership in regards to information costs is the 
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opportunity to reduce costs by simplifying and reducing reporting. In addition such partnership helps to reduce the 
cut-off threshold by providing the benefits to the private sector that are not available when working with the state 
based on standard contracts. The cutoff threshold depends on sunk costs and premiums. The above examples of 
agencies, promoting PPPs, demonstrate how the state can influence the sunk costs. At the same time the readiness 
of the state to provide guarantees (i.e. to take over some risks) and potential reputational benefit, gained by the 
private partner, can reduce the premium for its participation in the joint project. This is particularly true for large 
projects, funded with participation of international financial institutions. 
 
Thus, in contrast to the system of incentives, provided by the standard contracts (penalties and premiums) and 
designed to demotivate participants of the project profit-wise to deviate from the terms of the contract, the 
partnership principle creates additional benefits for the private sector (thus, reducing the cutoff threshold and 
increasing the readiness of the private businesses to participate in the project), as well as for society as a whole 
(previously unfeasible projects get implemented and costs get reduced).  
 
The opportunity to implement projects under PPP is shown in Fig. 2. According to the above considerations, the 
PPP is organized within the framework of previously discussed co-production contracts. An important addition to 
them is the partnership principle, which is ensured rather by institutional environment than specific provisions of 
individual contracts. It cannot be stated that PPP allows to realize all projects, since the degree applied to reduce the 
participation premium and sunk costs for the private sector may be insufficient to ensure the implementation of 
some projects. However, any reduction in the cutoff threshold will result in the reduction of many unfeasible 
projects, thus, improving the social welfare.  

Figure 2  
The possibility to implement projects through PPP* 

 
* Public-private partnerships (PPP) are organized in the framework of cost reimbursement  contracts (PPP - 

CRC), performance based management contracts (PPP -PBMC) or bonus contract (PPP -BC) depending on 
information costs and the project sensitivity to the contributions of the parties. 
 
Institutional environment 
 
The institutional environment plays an important role in this analysis. It is presented as a possibility in principle to 
conclude the contracts of three different types between the public and the private partners, as well as by the special 
law on PPP (if any), supporting organizations and historically developed cultural and business traditions.13 In this 
paper the political components of the institutional environment have not been studied in order to evaluate 
particularly the optimality of the PPP under idealized conditions of rational choice in the absence of political 
pressure (although Richard Geddes and Benjamin Wagner [8]  show that political motives play a role in the 
adoption of laws on PPP) . In this section we show that the conducted analysis does not put restrictions on the 
system of contracts (and contractual solutions, proposed here, are used in practice), and as a result, the feasibility of 
PPP depends on more general business conditions. 
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The system of contracts 
 
Three types of contracts, described above (cost reimbursement contract and performance based management 
contract and bonus contract) cover most of the contracts, used in practice. The majority of contracts will fix (a) the 
composition of the parties that enter into the agreement, (b) the obligations of the parties, (c) the compensation of 
the parties and (d) the responsibility of the parties. All of these elements are presented in the reviewed agreements.  
 
In this case the parties that enter into the agreement are public and private partners. The contracts with larger 
number of parties can be considered as well, in this case the considerations virtually remain the same since only the 
sensitivity of the result to the contribution of each party and the necessity of information verification costs will play 
a role. We can expect that with the participation of larger number of parties the information transparency will 
decrease and eventually the bonus contract will dominate over the contracts with fixed compensation rates. 
However, this does not affect the conclusion on the ability of PPP projects to reduce many unfeasible projects. The 
latter is determined by the total amount of cutoff threshold (for a larger number of partners), which should be 
covered by the social benefit, gained from the project execution, which declines due to increased information costs. 
It follows that for complex projects with larger number of partners the area of unfeasible projects will grow as 
compared to bilateral projects, and therefore there will be increased effect from applying PPP instead of standard 
contracts (by applying PPP more unfeasible projects can be implemented). This conclusion explains the opinion 
accepted in the literature that PPPs are used primarily for complex and long-term projects. 
 
The commitments of the parties are presented by their contribution to the project. An important prerequisite for the 
analysis presented was that the state also made its contribution, thus, bringing the emphasis on the consolidated 
public-private enterprises. Is it possible to apply the partnership principle to contracts without having resources 
consolidated? Such projects are equivalent to the joint project with minimal or even zero sensitivity to the 
contribution of the state. They are located on Figure 1 and Figure 2 along the horizontal axis, and therefore it makes 
sense to implement these projects through cost reimbursement contracts.  
 
In case if the public side has no contributions made, the expenses of the private partner will be defined by the result 
to the full extent, so we can talk about the equivalence of cost reimbursement contract and performance based 
management contract. De facto, in this case we are dealing with the standard supply contract: the payment is 
disbursed based on the good results delivered that can be equally considered as the contribution of the private 
partner and the final outcome of the project. These projects are implemented in the framework of the public 
procurement system. The expansion of the partnership principle to include such projects is sensible only if it can 
improve social welfare, in other words, if there are many projects that are unfeasible without the partnership 
principle.  
 
Figures 1 and 2 show only unfeasible projects with visible sensitivity of the results to the contribution of the public 
partner. In regards to supply contracts it is difficult to speak about "unfeasibility" of such projects as the 
contribution of the private partner is verified by the fact of the delivery, as such, and verification costs are in fact at 
zero level. The only thing that can prevent the conclusion of such contracts are high sunk costs and high premium 
for working with government customers. In this respect, we can expect that some actions of the state can help to 
reduce these barriers, but one can hardly speak of a "partnership" in the absence of resource consolidation. It should 
also be noted that according to the principle of relative advantages, an outsourcing is optimal only when the state 
cannot effectively assist with implementation of the project.  
 
The compensation of parties is presented in this study on contracts in general terms. In practice, this is the part on 
compensations that demonstrates a discrepancy between the different types of contracts. The generalized approach 
is convenient because it describes all possible cases (on the basis of verification of the contributions made by the 
parties: not to verify, to verify the contribution of the private partner, to verify the state contribution; cross-check of 
both partners does not add incentives but increases the inspection costs, and therefore it is not optimal), serving as a 
basis to define optimal structure of compensation in combination with penalties (corresponding responsibilities of 
the parties). Also it is implicitly assumed that the structure of compensation and penalties may be applied as well, 
in other words, the deviation from the contract will be punished with a probability of 100% , as well as the amount 
of compensation will be received in full. 
 
Contracts with fixed compensation (cost reimbursement contract and performance based management contract) are 
common in practice. For example, in the Netherlands they apply PPP contracts with payments made upon the 
delivery of services (see: CMS PPP Guide14). Examples include the renovation of the building of the Ministry of 
Finance in Hague, the new buildings constructed for the Penal Institution in Zaanstad, the military museum in 
Susterberg, Tax Administration in Groningen, the Supreme Court of Netherlands, etc. 
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Bonus contracts correspond to projects in which the private party holds the right to use the asset within a specified 
period of time upon completion of the work and to operate it for profit (for example under concession agreement). 
The example is the construction of highways E75 and E18 in Finland (see [13]), performed on concession terms: 
the private contractor receives the fixed proportion of payments for using these roads. Similar agreements, used in 
the United States, are known as BOO contracts “Build-Own-Operate”. 
 
Examples with the construction of buildings and roads are indicative in terms of selection of the optimal contract. 
The construction of the building is a localized project, which requires to consider specific customer requirements 
with high degree of co-production at every stage, and even the frequent presence of the representatives of the 
customer at the object. Roads are standardized to the greater extent and every kilometer of the road applies the 
same standard construction methods, moreover, the physical presence of the customer is often impossible due to the 
length or remoteness of the roads. Unit costs of building construction are higher than the unit costs of road 
construction (for example, in terms of the construction area), while information costs, associated with road 
construction are higher due to co-production and on-site presence. As a result, the relative information costs 
(material costs per unit) of the building construction are lower. The above analysis predicts the optimality of the 
contract with a fixed fee (and due to high sensitivity of the project to the contribution of the private partner, there 
must be applied the result-based contract) , while for the construction of roads it is more optimal to apply bonus 
contract, which corresponds to the concession. 
 
Special conditions for PPP? 
 
What should be the law on PPP about? The need for such law arises when the prevailing conditions for doing 
business (the system of supporting organizations and business traditions) do not provide sufficient benefits for the 
private sector to work together with the government to overcome the cutoff threshold, so the part of the projects 
could not be implemented. Thus, the law should create special conditions for PPP functioning. 
 
Lowering the cutoff threshold can be achieved in two ways: by reducing sunk costs and by decreasing premiums 
for participation in the project. The first depends on how easy it is to start a joint business with the state, and the 
second depends on reputational and other benefits, gained from joint operation. The burden of starting-up the 
business can be facilitated by the supportive organizations, such as agencies on promotion of infrastructure (or 
other social) projects. Such agency could take on advisory functions to simplify the participation of the private 
sector in the projects of the state. Reduction of the premiums for participation in governmental projects requires a 
clear legislative registration of obligations that can be taken over by the public body, involved in PPP. Lack of 
clarity and certainty in this issue adds some diffidence to the final result in terms of the participation of the private 
sector in the state project, and as a consequence, the private business would prefer a joint project with other private 
businesses whose obligations are clearer.  
 
The same applies to penalties to be imposed on the government as one of the sides of equal project (that is how the 
partnership is often considered). Until practices in doing business establish and secure unconditional reputation of 
the state as an absolutely reliable partner, such conditions are needed to reduce the risks of (explicit or perceived) of 
private sector’s involvement in public projects. 
 
In addition to reducing the sensitivity level, the law (in the absence of other elements of the institutional 
environment that can address these issues) should regulate the informational component of the public-private 
relations in one project. This applies to simplification of the interaction between the public and private partners, the 
intensification of co-production and improvement of the exchange of information. The law should provide 
incentives for this and guarantee the possibility to apply simplified procedures. Supporting organizations may and 
should play their role in this. Examples and the analysis of the functions of such organizations are listed, for 
example, in the work of Stadtler L., Probst G. [14], reviewing the work of brokerages, involved into search for PPP 
partners. In particular, the authors show that in parallel with the search for the "best fit", brokers also act as an 
intermediary to facilitate communication and some sort of translators from public to private, adjusting 
discrepancies and helping future partners to get to know and to understand each other. 
 
The fact itself that the project is referred to the category of PPP should be a "quality signal" for private businesses. 
This does not mean, however, that the state should create favorable terms and to step away from performance 
criteria, laid down in the legislation on public procurement. The proposed analysis contains no opposition to 
(potential) legislation on PPP and public procurement legislation. In contrast, the PPP can be performed under the 
same contracts, which are used for procurement. The selection of PPP partner can be and should be made on the 
basis of competition principles, applied to the selection of a supplier under public procurement procedures. 
Rejection of the principle of competitive selection leads to a negative effect: while comparing the PPP in the U.S. 
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and the UK [15], the researchers indicated that many PPPs in the United States were concluded by circumventing 
competitive procedures and have become a mechanism to transform investment risks from the private sector to the 
public partner. Bloomfield P. [16] analyzes the international experience in PPP implementation and shows that 
despite the fact that the exemption of PPP from the rules of competitive selection is often motivated by "innovative 
and efficient approach and manifestation of confidence to the private partner by the state", it becomes apparent that 
the contracts are awarded to the companies "with connections", which ultimately leads to unnecessarily high costs 
for project implementation and increases the risk of reduced performance quality. The problem here also lies in the 
fact that the optimal contracts that we determined, involve good faith specification for responsibilities of the parties, 
while under non-competitive selection there are increased risks to weaken contractual requirements in favor of the 
private party. 
 
Thus, the simplification discussed above, relates, first of all, to administrative and bureaucratic efficiency, rather 
than to economic issues. Provisions of the legislation on public procurement, particularly of UNCITRAL Model 
Law [17] are aimed at improving economic efficiency; and the principle of competitive selection is one of the 
mechanisms for achieving this. Without going into a detailed analysis of this legislation, which goes beyond the 
scope of this article, it should be noted that the law on PPP should be consistent with and complementary to the 
legislation on public procurement, and shall not substitute its provisions. If the provisions of the Law on PPP do not 
provide for cost-effectiveness, they should be changed in the law on the public procurement. Deviations from them, 
by its definition, cannot increase economic efficiency and social welfare, as it contradicts the idea of PPP as such.  

 
In the global expert community there is no consensus on whether it is necessary to have the law on public-private 
partnership or not, as well as there is no consensus on  whether PPPs are beneficial to the society. In Russia, experts 
and lawmakers believe that it is necessary to adopt such law, but there is no common understanding developed in 
terms of what exactly should be regulated by this law. This is evidenced by long time taken to revise federal law on 
PPP before the second reading, as well as by a variety of expert opinions, expressed during the discussion of the bill 
at the parliamentary hearings, in particular, about the introduction of additional eleven forms of PPP to the bill, 
which previously did not appear in the law. Adding the regulation of new PPP forms clearly show that it is not 
about expanding the scope of the law, but it is about changing the subject of regulation - if originally the law on 
PPP was developed as a framework law and it  prescribed general principles of public-private relations under PPP, 
the new version of the bill plans to specify and fix possible forms of PPP. In this article an attempt is made to 
understand what is a cause that brings such a difference in opinions both among professional and academic 
communities. From our perspective, the PPP is explicitly beneficial to the society, because it allows to implement 
projects that are not feasible in the framework of standard contracts. However, the advantages of PPP are based on 
the peculiarities of the institutional environment; therefore the concept of PPP cannot be limited to the scope of any 
particular type of contract. 
 
In particular this explains why in the literature the term "legislation allowing for the PPP projects" is more often 
used instead of the term "the law on PPP". The law on public procurement and the law on concessions are also 
under the same category of the legislation. Does the system of these laws provide a space for a separate law on 
PPP? From our point of view, the space is available but not always. The law on PPP should develop institutional 
environment that embodies the principle of partnership. In this case, the PPP grows to become strong, allowing to 
implement projects that previously were unfeasible. If the institutional environment is well developed, there would 
be no special need to have separate law on PPP. 
 
The analysis of works, devoted to PPP advantages and disadvantages, shows that disadvantages are associated most 
often with the institutional environment. The analysis of the effectiveness of laws on PPPs in countries with 
economies in transition has shown the same conclusions [10]. The laws adopted in the United States at the state 
level (mainly in respect of PPP in transport infrastructure system), also make an emphasis on the institutional 
environment: laws determine how to proceed with initiative offers, whether to allow the participation of private 
parties in the future profit sharing under the project , whether to move PPP out of the law on public procurement, 
whether to grant tax exemptions, whether to allow the parties to get involved in competing projects, whether  to 
introduce any restrictions on the public contribution to the project, whether PPP should be approved by local 
authority, etc. (see [8]). In terms used by this article some of these provisions regulate the set of available contracts 
(profit sharing, the federal/state contribution), and some of them regulate the cutoff threshold (benefits, elimination 
of uncertainty). While the restrictions on the types of used contracts may damage economic efficiency, the 
management of cutoff threshold is consistent with the conclusion on the need to create advantages for PPP over 
other forms of public-private cooperation. 
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Romania, Turkey; low compliance - Armenia, Azerbaijan, Belarus, Georgia, Tajikistan, Turkmenistan, Uzbekistan. 
5 Very high efficiency has not been observed anywhere, high level was noted only in Albania and Mongolia, as to 
the other countries it showed the average and below average levels. 
6 This approach does not take into account the synergy effect, when co-production provides a new resource that is 
inaccessible to the parties under separate mode. It is assumed that synergy benefits do not exceed the cost savings, 
associated with the supply of resources. 
7 «PPPs recognize that both parties have certain advantages relative to the other in the performance of specific 
tasks. By allowing each sector to do what it does best, public services and infrastructure can be provided in the 
most economically efficient manner.» (European Union 2003. Commission Guidelines for Successful Public-
Private Partnerships. Brussels.) Ibid, it is cited: «The overall aim of PPPs is therefore to structure the relationship 
between the parties, so that risks are borne by those best able to control them and increased value is achieved 
through the exploitation of private sector skills and competencies.» That is the aim of the present article, which is 
to understand what does the structuring consists of. 
 
8 Theoretically, the contribution of resources, which have no comparative advantages, should be reduced to zero, 
but we cannot exclude that complete rejection of them would be impossible. For example, one of the parties has 
specialization in shipping operations and can provide logistics services at a lower price, complete rejection of the 
second party to use the transport and to process shipment even of a minimal volume will entail increased 
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coordination costs and ineffectiveness. Therefore, it may be more advantageous to reserve the transportation 
function for the second side in a minimum volume, for example, transportation of its experts to the site. 
Outsourcing, which is based on the principle of comparative advantages, is exclusively relevant to the contribution 
of the parties to the joint indivisible project. If the project can be carried out by stages, and the action results of one 
of the parties is a completed " subproject " by the time when the other party starts project operations, the 
minimization of costs imposes a "division" of complex projects into separately operated components which has 
been already noted in the introduction. In the general case the minimization of costs by itself does not assume the 
divisibility of the project. Distribution of tasks, based on the principle of comparative advantages relates primarily 
to projects, designed to have simultaneous contribution made by both parties.  
9  It is considered that the cutoff threshold for the state has been exceeded, if the project implementation improves 
the social welfare. 
10 There are popular terms in English literature, for example, the terms such as compliance cost (costs incurred to 
bring compliance with the formal legal requirements) and red tape (the set of bureaucratic procedures associated 
with the implementation of the project, derived from the "red tape" that fixes a bunch of required documents). 
Bureaucratic services, introduced by us, are associated with these concepts and put emphasis on the fact that the 
authorities have the specialized knowledge in terms of bringing the project in compliance with the formal 
requirements. 
11 In the paper of Besley and Gatak [ 3] the focus is made on human capital (knowledge). Mahallingam and 
others[19] show that the administrative experience and skills , especially in the structuring of the project and 
submission of applications for the competition, are integral to the success of the enterprise. 
12 In the paper of Roels and others ([22]) a fundamentally different context is considered: they consider the cases in 
which verification is possible in regards to the contribution of one or another partner, or none of them. The logic of 
our reasoning is different: if only three types of contracts are optimal, then which of them should be selected by the 
parties if they are free to choose and which of the partners should (or should not) report on its contribution to the 
project or to be subject to verification. Implicitly, we assume that information about any of the partners can be 
obtained and verified (for example, through judicial and investigative procedures, unless otherwise unavailable), 
but then it would be the question of the costs. 
 
13 Richard"Foster,"the"founder"of"Foster"Infrastructure,"Australian"company"that"assists"in"PPP"organization"
and"operation," in"his"comments"on"our"work"have" indicated"that," in"particular," in#Australia#the#state#enjoys#
such#unquestioned#authority# to# fulfill# its#obligations,# that#no# laws#are#needed#to#create#additional# safeguards#
and,#virtually,#any#work#of#private#business#with#the#state#is#the#PPP."The"reputation"of" the"state" in" this" case"
refers" to"what"we" call" the" established" traditions." Besides" them" in" Australia" there" are" such" institutions" as"

Partnerships#Victoria"and"Infrastructure#Australia"at"the"state"level,"as"well"as"private"consulting"companies"
as"Foster#Infrastructure,"which"we"refer"to"as"supporting"organizations. 
14www.cms-hs.com/Documents/CMS_PPP_Guide_2010.pdf 
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1. Introduction 

Electronic procurement (E-procurement), which uses electronic communication in procurement process, 
has been hailed as an “effective  tool  for instituting procurement reforms and establishing a fully transparent and 
open procurement environment.”  [1] However, following challenges are also mentioned in the report of the UN 
Expert Group Meeting.   

 

“a)  Lack  of  awareness  and  capacity  building  programs: 

•  Lack of government policies and legal framework (e-GP is not just ICT). 

•  Lack of institutional capacity for public procurement. 

 b)  Resistance  to  change:  Procuring  agencies’  reluctance  to  convert  to  e-procurement.  

 c) IT infrastructure and Internet readiness: 

• IT infrastructure for e-commerce not mature in many developing countries. 

• IT divide in different regions within country. 

 d) Lack of cross-governmental coordination. 

• Difficulties in legislation. 

• Multiple platforms. 

 e) Ineffective implementation. 

• Improper Business Process Re-engineering (BPR). 

• Digitalization without procurement reform.  

• Technology can complicate rather than simplify procedures. 
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 f) Obstacles for cross-border e-procurement:  Electronic  signature  are  recognized  only  domestically” 
[1] 

 

From the above list, many elements are found to be related with law. For example, a) and d) clearly 
indicates the legal aspects of e-procurement. It is evident that e-tendering or e-payment should be well 
integrated or coordinated to general public procurement law in each state. Framework agreement, which is 
mostly conducted through e-procurement and needs close cooperation between procuring agency and customer 
agency, requires agency coordination through law. On top of that, c) and f) is also related with legal matters, 
because e-signature and e-document, which are crucial IT infrastructures, need legal foundation. This shows that 
sound legal framework is indispensable to address these challenges.  

Despite the importance of legal aspects of e-procurement, only a limited number of legal researches can be 
found. Comparative researches conducted during the revision of UNCITRAL Model law can be mentioned as 
typical legal research on e-procurement. [2-5] In these literatures, issues such as record-keeping of 
communications, preserving the security of electronic tenders, and potential discriminatory impact of e-
procurement are discussed. Researches on ‘framework agreement’ [6-10] or ‘electronic reverse auction’ can also 
be counted as legal ones. [11-13] In these literatures, issues such as guaranteeing competition in framework 
agreement and use of non-price factor in electronic reverse auctions are discussed.    

However, there remain some legal issues which need more discussion and clarification. First, what’s the 
desirable legal framework for e-procurement? There can be three models of e-procurement legislation 
framework according to the relationship between e-procurement and general procurement law or e-commerce 
law: 1) diffusion model, 2) incorporation model, and 3) integration model. What are the strengths and 
weaknesses of these models?   

Second, the relationship between e-procurement and tendering or award mechanism in general 
procurement law should be more clarified. For example, is there any relationship between the level of 
facilitation of e-procurement and level of procurement officer’s  discretion in tendering or award mechanism? Is 
there any specific type of tendering or award which is more adaptive to e-procurement system? 

Third, what’s the desirable relationship between law and technology in e-procurement? World Bank 
indicates three models on relationship e-procurement related technology and law: 1) minimalist approach, 2) 
technology specific approach, and 3) two-tiered approach. [14] What are the merits and shortenings of these 
models? Which model most facilitates the e-procurement? 

Fourth, legal mechanism on coordination among different agencies in implementing e-procurement should 
be clarified. For example, use of framework agreement or IDIQ contract, and integration of e-procurement and 
e-budgeting system need this kind of coordination. How can this coordination be facilitated through law?  

This paper aims to approach these issues from comparative law perspective. This paper will compare four 
jurisdictions: United Nations Commission on International Trade Law (UNCITRAL), European Union (EU), 
United States (US) and Republic of Korea (Korea). UNCITRAL enacted Model Law on Procurement which 
includes many e-procurement provisions. As this Model Law was prepared for the harmonization of each state’s  
legislation, this Model Law can give many lessons on e-procurement legislation worldwide. European Union is 
also   making   many   efforts   of   harmonizing   member   state’s   e-procurement legislation through Directives on 
procurement, and United States manages many e-procurement related legislations both at federal and state levels. 
As both EU and US retain one of the largest procurement markets in the world, it will be very useful to see e-
procurement legislation in these jurisdictions. On the other hand, Korea is evaluated as one of the leaders in e-
procurement system [1] and new legislation on e-procurement has taken effect recently in 2013. Although there 
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are some researches on Korean cases [15-16], legal aspect of Korean e-procurement system has not been dealt in 
details. After comparing these four jurisdictions, this paper will suggest some modest answers to four main 
issues mentioned above.  

 

2. UNCITRAL 

In 1994, the United Nations Commission on International Trade Law (UNCITRAL) adopted a Model Law 
on Procurement of Goods, Construction and Services, and accompanying Guide to Enactment. The motivation 
of this Model Law enactment was to address inadequate or outdated procurement legislation in many countries. 
In 2004, UNCITRAL decided to update the 1994 Model Law to reflect new practice, in particular the use of 
electronic public procurement. As a result, updated Model Law was enacted in 2011. [17]  

In the accompanying   Guide   to   2011   Model   Law,   the   term   “e-procurement”   is   used   to   mean the 
procurement of goods, works, and services through internet-based information technologies (IT). (UNCITRAL 
2011, p. 8) After indicating the benefits of e-procurement, such as enhancing transparency, administrative 
efficiency and allowing a more strategic approach to procurement, UNCITRAL mentions following three 
considerations in implementation and use of e-procurement in the Model Law.  

“First,  given  the  potential  benefits of e-procurement, and subject to appropriate safeguards, the Model 
Law facilitates and where appropriate and to the extent possible, encourages its introduction and use. 
Secondly, as a consequence of rapid technological advance and of the divergent level of technological 
sophistication in States, the Model Law is technologically neutral (i.e. it is not based on any particular 
technology). Thirdly, detailed guidance is needed to support enacting States in introducing and operation 
an e-procurement system  effectively.” [17] 

With these considerations in mind, the Model Law provides Article 5 (publication of legal text) and 6 
(information on possible forthcoming procurement), Article 7 (communications in procurement), Article 40 
(presentation of tenders), Chapter VI (electronic reverse auction), and Chapter VII (framework agreement 
procedures).  

As   regards   communications   in   procurement   (article   7),   UNCITRAL’s main objective   is   “to   seek   to  
encourage the participation of suppliers and contractors in procurement proceedings, without obstructing the 
evolution  of  technology  and  processes.”  In  this  context, article 7 of the Model Law does not require the use of 
any particular technology. Article   7   Paragraph   5   provides   that   “the   procuring   entity   shall   put   on   place  
appropriate  measures   to   secure   the   authenticity,   integrity   and   confidentiality   of   information   concerned.”   The  
guidance to the Model Law emphasizes that consideration should be given both to the efficacy and any possible 
discriminatory or anti-competitive effect, including in the cross-border context in designing the securing the 
authenticity, integrity and confidentiality. [17] This shows that the Model Law focuses more on enhancing 
competition in the cross-border context.  

According to Article 40 Paragraph 2, a tender shall be presented in writing either in paper form or any 
other form. In the non-paper based form, a tender shall ensure at least a similar degree of authenticity, security, 
integrity and confidentiality. This reflects why UNCITRAL adopted so-called  “functional  equivalent” approach. 
[17]          

As effective implementation and use of e-procurement depends on the availability of necessary e-
commerce infrastructure, each   State   can   refer   to   the   UNCITRAL’s   e-commerce texts: the Model Law on 
Electronic Commerce (1996), the Model Law on Electronic Signatures (2001), and the United Nations 
Convention on the Use of Electronic Communications in International Contracts (2005). 
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Chapter VI of the Model Law provides electronic reverse auction (ERA). ERA is an online, real-time 
purchasing technique utilized by a procuring entity to select the successful submission. The ERAs have been 
facilitated by the communication technologies by permitting the anonymity of the bidders to be preserved as the 
ERAs take place virtually. In this context, the Model Law allows only online reverse auctions with automatic 
evaluation processes. [17] 

 

3. European Union 

Despite many benefits of e-procurement, the recent Communication of European Commission recognizes 
that the EU is lagging behind both its own targets and internationally. Across the EU, e-procurement is still used 
in only 5-10% of procurement process. [18] There are over 240 electronic platforms or portals in the EU for 
public procurement, but only about 50% of them are capable of receiving electronic bids. Only two thirds of the 
EU Member States are operating such systems. [19]    

A number of barriers are hampering the transition towards full e-procurement. The difficulty to persuade 
hesitant purchasers and suppliers to change their habits and market fragmentation that can emerge from the 
existence of a wide variety of systems are mentioned as such barriers. To overcome these barriers, creating an 
effect legal framework is emphasized. [18]   

Traditionally, European Union had four main procurement related Directives. Directive 2004/17/EC 
(Utilities Directive) deals with the coordination of the procurement of entities in the water, energy, transport and 
postal services sectors, Directive 2004/18/EC (Classic Directive) deals with the coordination of procedures for 
the award of public works, supply, and services contract. Directive 2009/81/EC (Defense Directive) provides the 
coordination of procurement procedures in the field of defense and security. Finally, Directive 89/665/EEC 
(Remedies Directive) provides the coordination of the review procedures to procurement. By guaranteeing 
transparent and non-discriminatory procedures, these Directives principally aim to ensure economic operators 
from across the Single Market benefit in procurement field. [20] 

As part of the legislative package of Procurement Packages, 2004/18/EC and 2004/17/EC, the European 
Commission adopted Communication which proposes an “Action Plan for the implementation of the new legal 
framework for electronic public procurement”. The objectives of this Communication are 1) to ensure a well 
functioning Internal Market when public procurement is conducted electronically, 2) to achieve greater 
efficiency in procurement and improve governance, and 3) to work towards an international framework for 
electronic procurement. [21] Following table show the current progress made by the individual member states in 
specific areas of e-procurement.  
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[Table 1] Progress made by the Member States in e-procurement [19] 

Member State Has a national 
strategy 

E-submission 
Capability 

Key developments 

Austria Yes Yes As from July 1, 2013 all federal authorities 
are required to accept bids submitted 
electronically. 

Belgium Yes Yes  
Bulgaria    
Cyprus Yes Yes  

Czech Republic Yes Yes Mandatory from July 2012 for national 
procurement below the threshold 

Denmark No Yes Mandatory from April 1, 2012 for 
procurement contracts below threshold 

Germany No Yes  
Estonia Yes Yes  
Spain Yes Yes  
France No Yes As from January 1, 2012, contracting 

authorities are required to accept electronic 
bids or candidatures for all contracts for 
EUR 90,000 or more 

Hungary No No  
Ireland Yes Yes Piloting e-invoicing 

Italy  Yes  
Lithuania Yes Yes E-procurement mandatory since 2009 

Malta Yes Yes  
Poland Being Developed  A new system is being rolled out to all 

public departments, entities for goods. 
Gradual integration of services and 
eventually works. 

Portugal Yes Yes  
Romania Yes Yes  
Slovakia Yes Yes  
Finland NA Yes  
Sweden Yes Yes E-ordering and e-invoicing are compulsory 

for government agencies.  
UK Yes Yes  

 

The enhance security safeguards for e-communication mechanism are reffered to in Recital 37 of Classic 
Directive as follows.  

“Directive 1999/93/EC of the European Parliament and of the Council of 13 December 1999 on a 
Community framework of electronic signatures and Directive 2000/31/EC of the European Parliament and 
of the Council of 8 June 2000 on certain legal aspect of information society services, in particular 
electronic commerce, in the internal market (‘Directive on electronic commerce’) should, in the context of 
this Directive, apply to the transmission of information by electronic means. The public procurement 
procedures and the rules applicable to service contests require a level of security and confidentiality higher 
than that required by these Directives…”   

Although the above Recital requires enhanced security safeguards for e-procurement, it does not give any 
reasons for that. The reason is presumed to be related to “the requirement for higher probity standards in are 
regulated environment and/or for ensuring confidence to bid on the part of firms from Member States.” 
However, even this reason is criticized considering the e-commerce Directive encompasses all level of e-
commerce. [3] 

After public consultation with stakeholders and impact assessment of existing Directives, the European 
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Commission published proposal for a new Directives in 2011 and it was approved by the European Parliament 
on January 15, 2014. The new Directives aim on 1) simplification and flexibilisation of procurement procedures, 
2) strategic use of public procurement in response to new challenges, 3) better access to the market for SMEs 
and Start-Ups, 4) sound procedure, and 5) good governance. [20] 

 To fulfill “simplification  and  flexibilisation  of  procurement  procedures,”  many  provisions  which facilitate 
e-procurement were revised and added. Chapter II provides techniques and instruments for electronic 
procurement such as framework agreements (Article 31), dynamic purchasing systems (Article 32), electronic 
auctions (Article 33), electronic catalogues (Article 34) and centralized purchasing activities and central 
purchasing bodies (Article 35). Article 51 (electronic availability of procurement documents) and Article 58 
(online repository of certificates: e-Certis) can be also mentioned as e-procurement related provisions.  

Following table shows how each tendering procedure used and how each e-procurement technique is used 
as proportion of each tendering procedure during the year 2006-2010.  

 

[Table 2] The relationship between e-procurement technique and tendering procedure [22]  

Unit: % of total number of contract notice 

Procedure Number Framework 
Agreement 

Dynamic 
Purchasing System 

E-Auction 

Open 73 11 1.2 0.6 
Restricted 9 14 0.8 0.8 
Negotiated 8 19 1.5 1.1 
Negotiated 
without 
publication 

7 5 0.3 0.1 

Accelerated 
Restricted 

1 6 0.7 0.7 

Accelerated 
Negotiated 

0.6 7 0.9 0.2 

Dialogue 0.4 11 0.8 0.1 
  

From the above Table, it is evident that open procedure is the most commonly used procedure. However, 
for framework agreement, which is the most widely used e-procurement technique, the negotiated procedure and 
restricted procedures are used more frequently than the open procedures. Dynamic purchasing system and e-
auction, which are less frequently used than framework agreement, are also actively implement in combination 
of negotiation. But the use of dynamic purchasing and e-procurement is also strongly correlated with the open 
procedure. [22] 

It is noticeable that new Directive emphasizes the strong relationship between e-procurement and 
centralized procurement.  

“Electronic  means   of   communication   are   particularly   well   suited   to   support   centralized   purchasing  
practices and tools because of the possibility they offer to re-use and automatically process data and to 
minimize information and transaction costs. The use of such electronic means of communication should 
therefore, as a first step, be rendered compulsory for central purchasing bodies, while also facilitating 
converging practices across the Union. This should be followed by a general obligation to use electronic 
means of communication in all procurement procedures after a transition period  of  time.”  [20] 

 This indicates implementation of e-procurement is not only a technical matter but also an organizational 
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or systematic one of procurement. Following trend shows that the share of contract notices published by central 
purchasing bodies (contracting authorities buying on behalf of other authorities) is rising with the increase of e-
procurement.  

 

[Table 3] The share of contracting notices published by central purchasing bodies in EU [19] 

 2006 2007 2008 2009 2010 2011 
Contract 

Notice (%) 
3.14 4.65 5.33 5.44 5.54 5.73 

 

In 2013, the European Commission adopted Communication on end-to-end e-procurement. In his 
Communication,   “end-to-end e-procurement”   is   defined   as   “the   use   of   electronic   communications   and  
transaction processing by public sector organizations when buying supplies and services or tendering public 
works,  from  notification  to  payment.”  End-to-end e-procurement is emphasized as a mean to modernize public 
administration and to increase SMEs participation in public procurement. [23] 

The European Commission also proposed a Directive on e-invoicing in public procurement. E-invoicing is 
defined   as   “an   electronic   part   of   an   efficient   financial   supply   chain   and   it   links   the   internal   processes   of  
enterprises  to  their  payment  systems.”  It  is  the  core  element  of  a  procurement  process  once  a  contract has been 
awarded  and  “its  creation  is  a  prerequisite  for  the  supplier  to  receive  payment  for  supplied  goods  or  services.”  
[24] 

 

4. United States  

The federal government of United States (US) began implementing electronic commerce from the time 
President Clinton issued his memorandum in 1993 mandating the use of Electronic Data Interchange (EDI) and 
electronic commerce. The first motivator for e-procurement was Federal Acquisition Streamlining Act (FASA) 
in 1994. FASA offered federal agencies the potential to realize cost savings by incentivizing businesses to utilize 
EDI. Federal Acquisition Reform Act (FARA) further encouraged the development and use of e-procurement. 
[25] 

Along with OFPP Act, E-Government Act and Electronic Signatures in Global and National Commerce 
Act (E-Sign Act) can be also applied to e-procurement. Especially, E-Sign Act, which regularized electronic 
signatures and electronic records across the US economy, is evaluated as a key legal milestone for e-
procurement. However, it is criticized that exemption e-procurement from E-Sign Act is allowed (Section 104 of 
E-Sign Act affords federal and state entities the right to set their own standards for electronic records). [5] 

Based on these Statutes, Federal Acquisition Regulation (FAR) stipulates e-procurement in more detail. 
Electronic   Commerce   is   defined   as   “electronic   techniques   for   accomplishing   business   transactions   including  
electronic mail or messaging, World Wide Web technology, electronic bulletin boards, purchasing cards, 
electronic   funds   transfer,   and   electronic   data   interchange.”   And other e-procurement related terms such as 
“Electronic  data  Exchange  (EDI)”  and  “Electronic  Funds  Transfer  (EFT)” are also defined. (FAR Subpart 2.1) 

FAR Subpart 4.5 regulates electronic commerce in contracting. According to this Subpart, agencies may 
exercise broad discretion in selecting the hardware and software that will be used in concluding electronic 
commerce. However, the Head of each agency, after consulting with the Administrator of OFPP, shall ensure 
that systems, technologies, procedures, and processes used by the agency to conduct electronic commerce 1) are 
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implemented uniformly throughout the agency, 2) are implemented only after considering the full or partial use 
of existing infrastructure, 3) facilitate access to government opportunities by SMEs, 4) include a single means of 
providing widespread public notice of acquisition opportunities through the Government-wide Point of Entry 
(GPE), and 5) comply with nationally and internationally recognized standards. (FAR 4.502)  

FAR Subpart 8.4 regulates Federal Supply Schedule (FSS). FSS program is directed managed by General 
Services Administration (GSA) and provides federal agencies with a simplified process for obtaining 
commercial supplies and services at prices associated with volume buying. GSA developed an on-line 
procurement system called  “GSA  Advantage!”. With this portal, GSA offers an online shopping service. This 
portal also enables ordering activities to search specific information (i.e. national stock number, part number, 
common name), review delivery options, place orders directly with Schedule contractors and pay for orders 
using the Government-wide commercial purchase card. E-Buy  is  GSA’s  electronic  Request  for  Quotation  (RFQ) 
system, is a part of a suite of on-line tools which complement GSA Advantage!. (FAR 8.402) 

As regards Multiple Award Schedule (MAS) system, a part of FSS, the panel recommends about the issue 
on relationship between contract type and MAS as follows. This shows that more flexible contracting types are 
needed in MAS contracting. 

“While  the  Panel  recommends  below  that  MAS  contracts   for  solutions  be  awarded  on  a  firm-fixed-
price basis using a performance based statement of work, the Panel acknowledged that future agency needs 
and/or market conditions may make a cost-reimbursement  contract  an  appropriate  vehicle.”  [26] 

US   Federal   Government’s   Major   Online   acquisition   system   include   Acquisition   Central,   Electronic  
Subcontracting Reporting System (eSRS), Federal Business Opportunities (FedBizOpps), Federal Funding 
Accountability and Transparency Act (FFATA) Portal, Federal Procurement Data System – Next Generation 
(FPDS-NG), Federal Awardee Performance and Integrity Information System (FAPIIS), FFATA Sub-Award 
Reporting System (FSRS), Interagency Contract Directory (ICD), Past Performance Information Retrieval 
System (PPIRS), System for Award Management (SAM), USAspending.gov, and Wage Determinations On-line 
(WDOL). [27] Some agencies also manage their own e-procurement system. GSA Advantage! is a typical 
example.  

Much of the information transferred electronically in US is unencrypted and is exchanged through open 
websites such as FedBizOpps. And US policymakers favor technology neutrality, therefore US system are not 
bound to any particular technical solution. [28] There are controversies on this technology neutrality. Some 
argue this technology neutrality will facilitate the growth of new digital technologies. Others contend this 
creates significant risks and burdens. [5] 

Some issues are raised in regard to US federal e-procurement system. First, questions have been raised 
regarding the accuracy, completeness, and timeliness of the contract award data available from FPDS and its 
successor FPDS-NG. To remedy these problems the OFPP issued guidance, which provides instructions for 
calculating and reporting the accuracy and completeness of data submitted to FPDS-NG. [27] 

Second, separate logins, overlapping data, the absence of a single, uniform level of service, and multiple 
vendor hosting system is prompting the development of an integrated system. SAM is being developed to 
integrate eight procurement website: Central Contractor Registration, eSRS, Excluded Parties List System, 
FedBizOpps, FPDS-NG, Online Representation and CERTIFICATION Application, PPIRS, and WDOL. [27] 

Third, efforts are being made to making procurement documents, including contracts, available to the 
public. For example, during the 113th Congress, a bill was introduced that, if enacted, would require executive 
branch agencies to make public records available on the Internet at no charge. [Section 7(a)(1)(A) of S. 549 
(113th Congress)] [27] 
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Fourth,   some   individual   agency’s   e-procurement system needs improvements. For example, after 
reviewing the GSA Advantage!, the Government Accountability Office (GAO) identified four arrears that 
require management attention as follows.  

“First,  Advantage  needs  an  effective  management  structure  with  the  sufficient authority necessary to 
ensure it reaches its full sales potential and other goals for continued success. Second, system specific 
performance measures to guide the selection and prioritization of new system requirements for Advantage 
are needed. Third, improvements in processes for uploading vendor product data are needed to address 
concerns raised by vendors and to improve the overall efficiency of Advantage. Finally, a more thorough 
analysis of the costs and benefits for virtual stores being offered with Advantage is needed to identify 
lessons learned and best practices for marketing  the  system.”  [29] 

At the state level, eMaryland Marketplace is one of the prominent state government e-procurement systems. 
It provides tools for posting procurement opportunities receiving bids, and making purchases. This system is 
also evaluated to increase buying powers through intergovernmental cooperative procurement and heightens 
competition across a wider spectrum of suppliers. [30] 

The challenge for state and local government e-procurement in US is mentioned as follows. 

“The  challenge   for   state  and   local  governments   is   to   shift   from   traditional  procurement   as  a  paper-
based process characterized by fragmented procurement, off-contract buying, and lack of control over 
expenditure. Another challenge for state and local governments is to avoid focusing first on the technology 
needed for e-commerce,  as  opposed  to  addressing  public  policy  and  organizational  issues.” [30] 

   

5. Republic of Korea 

Since the 1990s, digitalized procurement administration has been viewed as one of the most important 
agendas in the reform of the public sector. In order to improve efficiency and transparency through digitalization 
of procurement administration as part of public reform, the Korean government implemented the Procurement 
Electronic Data Interchange (EDI) system in 1999, e-Bidding system in 2000, and e-Payment system in 2001. In 
2002, it established a comprehensive national e-Procurement system called “Korea   On-Line E-Procurement 
System (KONEPS)”, as one of 11 key projects for e-Government. [31] 

To support the implementation of KONEPS, related regulations were revised including “Presidential 
Decree of Act  on   the  Contracts   in  which   the  State   is   the   Party”,   “Presidential Decree of Act on Government 
Procurement”,   and   “Presidential   Decree   of   Local   Finance   Act.”   Based   on   these   regulations,   the   Public  
Procurement Service of Korea (PPS), the centralized procurement agency of Korea, took the role of 
management of KONEPS. “Presidential  Decree  of  Act  on  Government  Procurement”  provides  the  foundation  of  
Multiple Award Schedule (MAS) system, which was modified based on the framework agreement in EU and 
IDIQ contract in US. “Act  on  the  E-Document”  and  “Act on the E-Signature”  is also applied to e-procurement 
which is conducted through KONEPS.     

With the introduction of KONEPS, transparency and efficiency of public procurement was enhanced 
tremendously. KONEPS processes the entire procurement procedures online, from tender notice, awarding, and 
contracting through to payment. Thanks to the data exchange linkage with the G4C system of the Ministry of 
Public Administration and Security (MOPAS), KONEPS eliminated the need for the submission of paper 
documents such as business registration certificates and tax payment certificates. Through the linkage with 
industry associations, KONEPS also automatically collects information on the bidder for qualification 
assessment, and subsequently rendering paper submissions obsolete. It digitalized 166 document forms for 
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electronic processing, including bid, contract, inspection request, and payment request. Most of the documents 
previously submitted personally or via postal services came to be submitted via the internet. [31] 

The following data shows that KONEPS is actively implemented in Korea. Almost two thirds of total 
national procurement (this include procurement by central government, sub-central government and public 
enterprises) is conducted through KONEPS. Other one third of procurement are also mostly conducted though 
other e-procurement system which was established by each agency (Department of Defense, and Public 
enterprises such as K-Water).    

 

[Table 4] The Currents of KONEPS [32] 

 2009 2010 2011 2012 
Total Amount of Procurement 
nationally 
(KRW 100 Million) 

122,284,642 104,399,702 99,849,393 106,359,781 

Total Transaction through 
KONEPS 
(KRW 100 Million) 

857,615 751,258 638,485 667,367 

Number of public agencies 
which used tender notice through 
KONEPS  

13,381 15,298 16,022 15,806 

Number of tender notices trough 
KONEPS 

353,551 357,744 402,435 410,929 

Number of e-tendering through 
KONEPS  

23,5176 248,417 288,533 292,195 

Number of vendors who 
participated in e-tendering though 
KONEPS 

23,239,324 20,843,606 21,888,275 23,952,849 

 

Following Table shows the contracting method which was used by PPS. This table shows the restricted 
competition is a mainly used method, and open competition is second widely used one. The reason for frequent 
use of restricted procedure can be explained that this contracting method is used as a tool for strengthening 
SMEs. (Competition among SMEs)  All four contracting  methods  can  either  combined  with  “lowest  tender”  or  
“economically  most  advantage  tender.”  When  “economically  most  advantage  tender”  is  used,  price  negotiation  
is allowed between procuring agencies and vendors. (Presidential Decree of Act on Government Procurement 
Article 43) MAS, which is conducted through KONPES, is usually combines open competition or restricted 
competition with negotiation procedure based economically most advantage tender.  
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[Table 5] Contracting Method used of KONEPS [32] 

Unit: KRW 100 Million 

 2009 2010 2011 2012 
Open Competition 
(%) 

121,221(27.1) 97,664(25.4) 93,229(27.4) 98,325(28.1) 

Selective Competition 
(%) 

116(0.0) 366(0.1) 339(0.1) 466(0.1) 

Restricted 
Competition 
(%) 

269,962(60.3) 243,204(63.4) 207,565(61.0) 208,861(59.8) 

Sole-source  
Contract 
(%) 

56,576(12.6) 42,587(11.1) 39,077(11.5) 42,061(12.0) 

Total 447,875(100) 383,765(100) 340,210(100) 349,713(100) 
 

In spite of huge success of KONEPS, following limitations were also discussed. Limited protection to 
KONEPS users, lack of prevention of fraudulent and illegal tendering, and deficiency of support for wider use 
of e-procurement are some examples of this discussion. In the perspective of legal background of e-procurement, 
fragmented e-procurement legislation were criticized because it gives rise to inefficiency of regulation.  

To overcome these limitations, “Act  on  Use  and  Facilitation  of  E-Procurement”  was  enacted  on  March  22,  
2013 and took effect from September 23, 2013. There are seven chapters in this new Act. General provisions 
(Chapter 1), electrification of procurement tasks (Chapter 2), management of e-procurement system (Chapter 3), 
management and protection of e-procurement   user’s   information   (Chapter   4),   facilitation   and   support   for   e-
procurement tasks (Chapter 5), miscellaneous (Chapter 6), and penalties. (Chapter 7)  

The principal purpose of this Act is explained as two fold. (Article 1) First, through providing provisions 
on e-procurement, it is to guarantee security, credibility, and fairness of procurement tasks. Second, it is to 
facilitate the use of e-procurement itself. It is interesting that Article 1 of this Act mentions only three objectives 
of procurement: 1) security, 2) credibility, and 3) fairness. As is well known, there are many other objectives of 
procurement, such as value for money, competition, customer satisfaction, transparency, efficiency, to name a 
few. The reason why Korean legislators indicated only three objectives is that they did not think other objectives 
are not important but they wanted to focus on three objectives in legislating e-procurement.   

“Korea   on-line e-procurement   system   (KONEPS)”   is   defined   as   “an   information   system   which   is  
established and managed by Public Procurement Service (PPS) administrator and is used for conducting 
procurement   electronically.”   And   “e-procurement”   is   defined   as   “a   procurement   which   is conducted through 
KONEPS.”   (Article   2)   These   definitions   show   that   this   Act   focuses   only   on   ‘PPS’   e-procurement system, 
although there are some other e-procurement systems in Korea (i.e. Department of Defense e-procurement 
system) which are not conducted by PPS. This reflects central figure of PPS as a centralized procurement 
agency in Korea. 

In Chapter 2, digitalization of e-procurement is provided. The heads of customer agencies are obliged to 
make efforts to use KONEPS when they conduct procurements. As this customer agencies include not only 
central government agencies but also sub-central government agencies (local government agency) and other 
public institutions (ex: public enterprises), this coverage of this obligation is very large.  

Solicitation and submission of bid should be conducted through KONEPS. (Article 5, 7) Bid-bond, 
contract-bond, and performance-bond can also be submitted through KONEPS. (Article 10) As KONEPS is 
connected  with  private  bond  company’s  system,  this  electronic  bond  submission  is  widely  used.       
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E-contract document should be made when contracting officer (CO) wishes to conclude contract with 
contractors through KONEPS. The contract takes effect when following three stages are all complete. 1) CO 
sends E-contract document through KONEPS, 2) contractor sends approval on e-contract document sent by CO 
through KONEPS, 3) CO sends confirmation letter to contractor through KONEPS. Second stage can be 
evaluated as an ‘offer’, and third stage can be evaluated as an  ‘acceptance’.  There  needs  no  ‘consideration’  for  
legally binding contract in Korea, and that is a differing aspect in comparison to common law countries. To be a 
legally binding agreement, offer and acceptance are only required. 

In these e-documents, such as bid submission, offer and acceptance, there should be e-signature. The 
timing of e-document sending or receipt is determined when these documents were typed in the KONEPS. 
There is no receipt of e-document when that document is typed in other system than KONEPS, and there is 
sending of e-document once that document is typed in KONEPS irrespective of true intention of person who 
sent that document. On top of that, person who sends the e-document cannot attach conditions to the effect of 
that  document.  “Framework  Act  on  the  E-Document and E-Commerce”  is  not  applied  in  matters  on  sending  and 
receipt of e-document through KONEPS. (Article 11) This shows that enhances level of security and credibility 
is applied to e-procurement in comparison to normal e-commerce.   

Chapter 3 regulates the management of e-procurement system. In principle, the Head of customer agency 
should use KONEPS when he or she requests procurement contract conclusion to PPS. (Article 13) However, 
when the Head of customer agency deems it necessary, he or she can establish and operate its own e-
procurement system which is connected to KONEPS. To establish and operate its own e-procurement system, 
the Head of customer agency should go through consultation with the Minister of Strategy and Finance. (Article 
14) This consultation requirement was introduced to control the overlapping investment to e-procurement 
system by each agency.  

Private institutions which are not public customer agencies can also conduct bidding and development new 
services though KONEPS with the approval of administrator of PPS. (Article 15) This provision expands the 
scope of customer of KONEPS from public institutions, such as central or sub-central governmental agencies, 
and public enterprises to private institutions such as private schools or hospitals. This shows the line between 
public procurement and private procurement can be loosened through e-procurement.   

Chapter 4 deals with management and protection of e-procurement   user’s   information,   in   other   words,  
cyber-security issues. The administrator of PPS should manage bidding information, contract related 
information, or commodities catalogue information systematically through KONEPS. If the e-procurement users 
need to register or revise the commodities catalogue information, they should make request to the administrator 
of PPS. If the Head of customer agencies request bidding information, contract related information, or 
commodities catalogue, the  administrator  of  PPS  should  provide   the   information  according   to   the  “Act  on   the  
Protection  of  Private  Information.” (Article 16) 

Private enterprises who would like to be a contractor in procurement should register in the KONEPS. 
(Article 17) With one-time registration, they can access any bidding which is conducted through PPS.  

The Head of customer agency or contracting officer should not provide or distribute the trade secret of the 
contractor without its approval. The person who manages or managed the KONEPS should not distribute or use 
E-document or other information for other purpose than performing his duties. (Article 18) One should not 
obstruct the e-procurement through input of false information or corrupted order. One should also not 
counterfeit or falsify e-document or other information in KONEPS. (Article 19) One should not lend or transfer 
the e-certificate to other person to let he or she use in bidding through KONEPS. (Article 20) Person who 
discloses violations of Article 20 can receive a reward from the administrator of PPS. (Article 26) All violations 
of these three articles (Article 18, 19, 20) make one under criminal penalty. (Article 27 -29)  
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Chapter 5 provides facilitation and support for e-procurement tasks. The administrator of PPS can conduct 
training program of e-procurement management for public servants, personnel of customer agencies or users. 
(Article 21) Based on this provision, PPS training center offers various training courses on e-procurement.    

The administrator of PPS can manage following tasks to promote international development and export of 
e-procurement system: 1) promotion of e-procurement, 2) exchange of technology and personnel, 3) joint 
investigation and research, technical cooperation, 4) international standardization, 5) support and cooperation in 
domestic  companies’  access   to  foreign  e-procurement market, and 6) other tasks that the administrator of PPS 
deems  necessary.   (Article  22)  This  article  shows   the   strong  ‘developmental  state’   tradition   in  Korea,   in  which  
central government takes a critical role in economic development.  

The   administrator   of   PPS   can   designate   the   ‘E-Procurement Support  Center’   to  development and stable 
management of KONEPS. This center conducts following tasks: 1) support of management and operation of 
KONEPS, 2) support of technology and education for stable operation of KONEPS, 3) support of access to 
foreign e-procurement development market and export of KONEPS, 4) Research and Development on 
facilitating electrification of procurement tasks, 5) support of international cooperation and promotion of 
procurement  tasks,  6)  support  of  domestic  company’s  access  to  foreign e-procurement market, 7) other tasks that 
are delegated from the administrator of PPS. This center can conduct profit-making activities to cover the costs 
necessary for performing above tasks. (Article 23)  

From  KONEPS’  inception  in  2002,  ‘E-Procurement  Support  Center’  was  managed  by  big  companies  such  
as Samsung, LG. However, there were critics that stable management of KONEPS can be hindered when there 
is a labor strike in these private companies. For this reason, Presidential decrees of “Act  on  Use  and  Facilitation  
of E-Procurement,”   which   was   newly   took   effect   from   2013,   provides   that   ‘non-profit   organization’   should  
manage  this  center.  Until  now  (January  2014),  new  ‘E-Procurement  Support  Center’  management  organization  
is not determined yet. 

The administrator of PPS can receive fee from following institutions or people: 1) customer agencies who 
directly conduct e-bidding, 2) bidders who wish to conclude contracts with customer agencies or private 
institutions, 3) agencies who use KONEPS to operate its own e-procurement system, 4) private institutions who 
use KONEPS to conduct e-bidding, 5) private institutions who use KONEPS to develop new services, and 6) e-
procurement users who request registering or revising of the commodities catalogue information. (Article 25)  

Although “Act on Use and Facilitation of E-Procurement” has integrated many provisions relating to e-

procurement, some aspects of e-procurement are still regulated by other Statutes. ,  “Presidential  Decree  of Act 
on Government Procurement” regulates Multiple Award Schedule (Article 7-2) and procurement data collection 

through KONEPS (Article 4-2). “Act on the E-Signature”  may also apply to e-procurement. This Act provides 

that the Minister of Science, ICT, and Future planning may designate authentication institutions. (Article 4) 
Based on this Statute, PKI based authentication system is solely adopted. This approach enabled standardization 
of encryption and hence contributed to the facilitation of e-procurement system. However, this approach is 
criticized heavily recently because PKI based encryption system is not safe, and this system allows monopolized 
favor of certain institution. In this context, the revision of the “Act on the E-Signature” is discussed in National 
Assembly of Korea as of February, 2014, which shifts from “designation system” to “registration system” in 
selecting authentication institutions.   
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6. Comparison among jurisdictions  

(1) Overall Framework of E-Procurement Legislation  

We can roughly differentiate three e-procurement legislation models according to e-procurement 
legislation in relation to general procurement law, and e-commerce related law.   

Model 1 (Diffusion Model) represents diffused e-procurement legislation in each Statute, such as general 
procurement law or e-commerce law. In this model, tendering or award aspect of e-procurement is regulated by 
general procurement law, and e-document or e-signature is regulated by e-commerce related law.    

Model 2 (Incorporation Model) represents the legal framework which incorporates e-procurement 
provisions into general procurement law. In this model, most aspects of e-procurement are regulated in general 
procurement law itself.  

Model 3 (Integration Model) represents legal framework which integrates almost all aspects of e-
procurement into independent legislation separated from general procurement law or e-commerce law. In this 
model, not only tendering or award aspects of e-procurement but also e-document and e-signature aspects are 
also provided in this independent legislation.      

There can be many variations among these three models, and it is very hard to classify each jurisdiction 
exactly into these models. However, if we roughly compare overall framework of e-procurement legislation in 
each jurisdiction, UNCITRAL is mixing Model 1 and Model 2, European Union and US is more akin to Model 
2, and Korea can be classified into Model 3. In UNCITRAL Model Law, many e-procurement provisions are 
incorporated. However, e-document or e-signature signature is regulated by different Model Law. EU and US’s 
general procurement law not only regulates e-procurement but also emphasizes enhanced security of e-
procurement in comparison to private sector. These features lead EU and US to Models 2.  Korea can be 
classified  into  Model  3,  because  it  has  “Act  on  Use  and  Facilitation  of  E-Procurement”  which  integrated  almost  
all aspects of e-procurement.     

The strength and weakness of these models can be summarized as follows. 

[Table 6] Three Models of E-Procurement Legislation  

 Strength Weakness 
Model 1 

(Diffusion Model) 
Enable easy regulation using pre-exiting 
legislations  

Hard to understand overall aspects of e-
procurement 
May result tendering and award aspects and 
e-commerce aspects (e-document or e-
signature) of e-procurement are separated 

Model 2 
(Incorporation Model) 

Easy to understand e-procurement in 
tendering and award context 

E-commerce aspects of e-procurement tend 
to escape from the sight, as general 
procurement law is more focused on 
tendering and award  

Model 3 
(Integration Model) 

Easy to understand overall aspects of e-
procurement   
Avoid overlapping legislation on e-
procurement  

May result in inefficient separate regime 
both from general procurement law or e-
commerce related law  

 

(2)  Relationship between e-procurement and tendering or award mechanism in general procurement law  

As  is  already  mentioned,  “end-to-end e-procurement,”  namely  digitalization  overall  procurement  process,  
from tender notice to award, is emphasized in almost all jurisdictions. However, it should be noted that 
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digitalization of each procedure in procurement (tendering/award/payment) cannot be implemented separated 
from contracting type or award criteria and associated discretion of contracting officers.  

Korea can be evaluated to achieve higher level of “end-to-end e-procurement”  in  comparison  to  EU  or  US.  
Because almost all of tenders and payments are implemented electronically both in central and sub-central 
government level. But, this full digitalization of procurement in Korea is facilitated by its tendering and 
awarding system which focuses on price factors  only.  Even  when   the   “economically   advantageous   tender” is 
applied, high emphasis is put on price factor which can be easily numerically quantifiable in Korea. To 
guarantee performance of contract, Korean   procurement   law   provides   “contract performance capability 
evaluation”  which  includes  past  performance,  financial  capability,  etc.  But  in  evaluation  of  this  capability  all  the  
elements have certain points, and are added without discretion of contracting officer. Therefore, Korean system 
can  be  evaluated  to  focus  on  eliminating  contracting  officer’s  discretion  and  avoid  corruption,  and  this  system  is  
closely  related  with  “end-to-end e-procurement.”               

But US and EU has somewhat different tendering and awarding system in comparison to Korea. Although 
there are some differences between US and EU, it   seems   that   negotiation   procedures   or   “economically  most  
advantageous   tender”   which   focuses   not   only   price   factor   but   also   non-price factor, are more actively 
implemented in comparison to Korea. Especially in negotiation procedure in US, tradeoff between cost factor 
and non-cost factor is not strictly quantified and contracting officers are given much discretion. [33] In this 
system, automation of information during tendering or award stage tends to have some limitation.  

Recently, Korean public procurement law is moving toward best value approach. In this process, emphasis 
is put on negotiation and economically advantageous tender which focus not only on price factor but also on 
non-price factor. And many efforts are made to accommodate this new tendering and award procedure into e-
procurement. This case shows that tendering and award procedure in procurement and its impact to e-
procurement should be more carefully examined.  

 

(3) Relationship between law and technology in e-procurement legislation 

World Bank indicates three models on relationship between e-procurement related technology and law: 1) 
minimalist approach, 2) technology specific approach, and 3) two-tiered approach. Minimalist approach is a 
model in which all technologies for electronic signature are allowed, following a policy of technological 
neutrality. In technology-specific approach, regulations mandate specific technology to fulfill the legal 
requirements for the validity of an electronic signature. In two-tiered approach, the legislation sets a low 
threshold of requirements for electronic authentication methods to receive a certain minimum legal status and 
assigns greater legal effect to certain electronic authentication methods. [34] 

UNCITRAL, EU, and US can be classified into Model 1. As is already mentioned, UNCITRAL took the 
“technological neutral”  position.  EU  also  took  the  similar  approach  to enhance competition in the Single Market. 
It is understandable that UNCITRAL and EU both aims to harmonize rule among member states, it is difficult to 
use certain technology in e-procurement. As was already mentioned, US also do not require certain technology 
in e-procurement implementation but there are disputes on the maintenance of this model. Korea, meanwhile, is 
more akin to Model 2 because it adopted PKI based authentication system, but Korea is now discussing on 
moving toward Model 1. There are some difference of emphasis in adopting Model 2 in US and Korea. As is 
demonstrated in following comment, US are more aware of discriminatory effect to cross-border procurement.   

“At some point, however, U.S. policymakers probably will have to surrender a measure of 

technological neutrality, and to embrace some common form of electronic encryption, to secure 
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procurement processes. The United States, like other countries, may well adopt digital signatures, using a 
technology  known  as   “public  key   infrastructure”  of  PKI,  as   the  encryption  method  of  choice   for   federal  
procurement. In doing so, however, U.S. policymakers will have to grapple with the discriminatory, 
anticompetitive impact that their choice of PKI technology – a complex technology, with significant 
attendant cost and burdens – may have on the procurement process.”  [28] 

 This perspective is in line with the reason why UNCITRAL and EU adopted Model 1 based on 
technological neutrality. However, the security quality of PKI itself and competition among various 
authentication methods are more critical issue in Korea. Based on each jurisdictions experience, the strengths 
and weaknesses of each model can be mentioned as follows.   

 

[Table 7] Three Models of law and technology in e-procurement  

 
 

Strength Weakness 

Model 1 
(Minimalist Approach) 

Flexible to technological development  
Facilitate cross-border procurement 

Various authentication system can 
cause inefficiency in procurement 

Model 2 
(Technology Specific Approach) 

Uniform authentication system can 
enhance overall uniformity of 
procurement  
Reduce risks of vendors to choose 
various authentication methods 
according to different procurement 
chances  

Can be an obstacle to cross-border 
procurement  
Need to revision of regulation 
according to technological 
development  

Model 3 
(Two-Tiered Approach) 

Can adapt to different level of security 
need in one jurisdiction 

Can be an obstacle to uniform 
authentication system  

   

Korean model shows that technology specific approach can be a facilitator of e-procurement. However, as 
the procurement market grows, cross-border competition and security quality of specific technology became 
more important issue in Korea. Korean experience gives a lesson that each countries, especially developing 
countries which are in the process of establishing e-procurement system, should be not be forced to adopt 
minimalist approach.   

  

(4) Coordination among different agencies in implementing e-procurement  

One of the crucial needs of coordination among different agencies happens in the use of framework 
agreement or IDIQ contract, because this type of contract can be successfully implemented through the 
cooperation between procuring agency and customer agency. In this respect, the role of centralized procurement 
agency is emphasized in EU. GSA (US), PPS (KOREA) also takes this role in conducting this type of contracts. 

However, in implementing framework agreement or IDIQ contract, following legal issues should be 
addressed. The merits and defects of closed system and open system should be carefully examined. For example, 
Korea’s  Multiple  Award  Schedule  System  (MAS),  which  adopted  closed  system  has been criticized for allowing 
collusion among competitors. This shows e-procurement do not eradicate corruption automatically.    

 To harmonize various e-procurement systems or to reduce overlapping investment in e-procurement is also 
emphasized in US and Korea. In US, OFPP takes this coordination role and Minister of Strategy and Finance 
takes this role in Korea. Despite highly centralized features in e-procurement and coordination role of Minister 
of Strategy and Finance, overlapping investment issues are not resolved yet. Because many agencies which 
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established their own e-procurement system before Minister of Strategy and Finance took the coordination 
power, are hesitant to be integrated into KONEPS. 

 To integrate or coordinate between e-procurement system and e-budgeting system is also emphasized both 
in US and Korea. When this integration or coordination is successful, budget planning or performance budgeting 
can be strengthened. However, this initiative is not well implemented in Korea yet. The main reason is that these 
two systems are operated by different agencies (Ministry of Strategy and Finance, PPS) based on different 
Statutes (Act on State Finance, Act on the Use and Facilitation of E-Procurement).   

 

7. Conclusion 

This paper analyzed e-procurement from the comparative law perspective. From this study, following 
implications can be drawn. First, overall framework of e-procurement related law should be approached 
comparing the strength and weakness of each model. There can be three models: 1) diffusion model, 2) 
incorporation model, and 3) integration model. In any case, overlapping legislation should be avoided, and it 
should make e-procurement users both in public and private sectors understand the system more easily.   

Second, it can be modestly said that full digitalization of procurement is more compatible with tendering 
and awarding system which focuses on quantifiable factors such as price because automatic quantification or 
scoring is made easier in this system. Therefore, adaptability of e-procurement to competitive negotiation and 
economically most advantageous tender, which focuses more on non-quantifiable factor should be more 
enhanced in the future.   

Third, it is important to balance between security of the system and cross-border competition when 
choosing among the three approaches on the relationship between law and technology: 1) minimalist approach, 
2) technology specific approach, and 3) two-tiered approach. While UNCITRAL, EU, US chose the minimalist 
approach, Korea traditionally chose the technology specific approach. While this approach is evaluated to 
contribute to the facilitation of e-procurement of Korea, it is also heavily criticized for many reasons (including 
restricting cross-border competition) recently. This shows the strength and weakness of technology specific 
approach should be carefully examined.      

Fourth, coordination among different agencies is crucial for the successful implementation of e-
procurement. For example, for the successful adoption of framework agreement or IDIQ contracts, it is 
recommended to have centralized procuring agency (i.e. GSA, PPS) and its implementing legislation. To 
harmonize various e-procurement systems or to reduce overlapping investment in e-procurement, it is necessary 
to have a coordinating agency (i.e. OFPP in US, Minister of Strategy and Finance in Korea) based on relevant 
law. To integrate or coordinate e-procurement and e-budgeting system, it is important that relevant organizations 
and legislations are well coordinated.           

Following suggestion can be made for future research. First, the relationship between e-procurement and 
tendering or award mechanism in conventional procurement law should be researched in more detail. For 
example, recent comparative legal research shows that EU procurement law more focuses on competition in the 
Single Market, while US procurement focuses more on value for money. [33] How this difference affected 
tendering or award mechanism in both jurisdiction and how this difference affected the divide the e-procurement 
legislation in both jurisdictions? This research will definitely make e-procurement literature more fruitful in the 
future.  

Second, the effect of new integrated model should be researched in the future. Korean model, which 
adopted this model in 2013, is a unique case world-wide. This paper did not evaluate this model neither 
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positively nor negatively, because it is too early to evaluate whether this model is successful or not. However, as 
new Korean legislation also contains the provisions which other jurisdictions do not have (such as management 
center, export of e-procurement system), it will be very meaningful to evaluate the success and failure of this 
legislation in the future. 
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ABSTRACT 

E-procurement is an important instrument to prevent corruption in goods and services procurement budget. 
Indonesia has been implementing the e-procurement project since 2008 based on Presidential Decree. President has 
been stipulating annual order (presidential instruction) in which this has to be obeyed by all ministries and local 
governments to procure their budget through e-procurement mechanism. However, until 2012 fiscal year, this 
research found that only around 10.26% of central government institution procurement budget, including ministries 
and 21, 10% of local government procurement budget did procure through e-procurement method. The research 
question is how are local procurement governance in responding central government procurement policy? How they 
do handle with local politics in managing local procurement? This research focus on four local governments in 
Indonesia namely Jogyakarta city, Tangerang City, Kutaikartanegara Regency and Riau Island Province.  The 
research method is combined qualitative method   and quantitative one in order to answer research question in-depth.  
This research finding concluded that regulation, leadership and procurement institution, regulations, and 
procurement policy are challenging   factors   to  make   “status  quo”  e-procurement.  The local procurement agencies 
have to deal with local politicians in dealing with procurement decision in different political context.  

 

Keyword:  e-procurement, corruption, local procurement governance 

Introduction 

 In 2008, the Indonesian government created INAPROC in order to deliver goods and services procurement 
electronically. In five years, there have been increasing numbers of e-procurement instruments: the number of 
system providers went from 11 in 2008 to 491 in 2012; service providers went from 3 in 2009 to 43 in 2012; 
provincial coverage increased from 9 in 2008 to 33 in 2012 and user agencies increased from 11 to 731 user 
agencies in between 2008 and 2012. This trend was followed by the number of tenders issued through e-
procurement. In 2008, there were only 33 tenders and this number increased to 119.797 in 2012. INAPROC claimed 
that there was a savings of 10,89% in 2012. 

Until now only a small amount of research about Indonesian e-procurement has been done. Kodar (2010) 
found that the implementation of e-procurement at Yogyakarta Municipality in 2009 was visible but not accountable. 
Nightishaba, et al (2012) found that committee and the procurement of goods and services providers to the 
implementation of e-proc system have  a difference in perception between the users of e-procurement supplier of 
goods/services and the procurement committee. Utama (2009) found in the experience of  Yogyakarta city that 
strong leadership, underlying laws/regulations/policies, available resources (human, budget, infrastructure), as well 
as changes in management had an influence on the smooth process of implementing e-procurement. Nevertheless 
there are also some other factors involved, such as influential support from legislators, the benefits of the application, 
and guidance from the central government. There are all factors affecting the implementation of e-proc, in addition 
to the commitment that comes from implementing elements. 
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The research done by some researchers above is insufficient to figure out e-procurement implementation in 
Indonesia since it was launched in 2008. This study is a continuation of my previous research that discusses the 
influence of leadership in the implementation of the strategic plan in the government sector, including both local 
governments and the national government. My interest is to see how the factors affect the e-procurement institution, 
how they affect the leadership, and how they affect the implementation of e-procurement policy in Indonesia. Thus, 
through this research I want to strengthen my scientific knowledge in the field of public organizations, especially in 
Asian countries, and to contribute to the body of knowledge of the public organization theory. 

The Committee for the Monitoring of Local Autonomy found that only 62% of the regency /city 
(kabupaten/kota) level has implemented e-procurement in different levels of implementation. The Executive 
Director of the Committee Monitoring the implementation of Regional Autonomy (KPPOD) Robert Endi Jaweng 
says that the situation is not in accordance with Regulation No. 54/2010. According to him, the regulation requires 
the entire K/L/D/I [Ministries/Agencies/units of Work Device region/other Institutions] to be already implementing 
e-procurement at the end of 2012 at the latest. 'Even in the Moluccas, all districts/cities do not have e-procurement. 
In West Papua 9% [Kabupaten/Kota that are implementing e-procurement], whereas in the provincial level has not 
been implemented it yet, ' he explained to business, on Sunday (7/10/2012). Along with the authority given to 
regional governments, however, these authorities have not been balanced with accountability, there for the cases of 
corruption in the local government. In line with the majority of the theoretical literature, we argue that the 
monitoring  of  bureaucrat’s   behavior   is   an   important   determinant  of   the   relationship  between  decentralization   and  
corruption (Lessman and Markward, 2009).  

 One of the causes of corruption is the lack of accountability of the procurement of goods and services in the 
local government. The study of Indonesia Procurement Watch on793 respondents of government goods and services 
providers in Jabotabek (Jakarta, Bogor, Tangerang and Bekasi) found that  92,7%  respondents had bribed 
government officials, while it was only 1.3 percent said that they never practiced bribery. Studies conducted by the 
Anti-Corruption  Agency  in  2012  of  Aceh’s  goods  and  services  procurement  showed  similar  phenomena.  This  study  
also found that the number of alleged incidents of corruption inprocurement and the complexity of the procurement 
process did not affect the willingness to appoint procurement committee chairmen. Based on the survey, only 34.2% 
of respondents are unwilling to be appointed as Chairman of the Committee on procurement. Concerning e-
procurement, most respondents answered that the new system and the integrity of the human resources were not yet 
ready. 

In addition, Gordon (2007) said that there is always a bias in the study of empirical e-procurement research. 
The researchers do not address the market shaping, contestability, and shared services. The literature also has a 
weakness in the saming of e-procurement process in the private sector and the public sector. The public sector has a 
lot of political interests compared with the private sector. Another weakness in previous studies was that the e-
procurement strategy focused on the operational procurement as opposed to strategic procurement decision making. 
Thus, it is reasonable that corruption in the case of goods and services procurement in Indonesia started from the 
planning through the actuating done by the politician, even though the e-procurement has been done. There are more 
opportunities for corruption in the planning process, for instance ministers, politicians, or senior officers may plan 
the unwanted project for their private interests (Neupane, et al, 2012). Research problems which will be answered in 
this research are what  the policy, institution and regulation, system, infrastructure, resources and human resources 
of e-procurement in local government? How is the relationship between procurement managers and politicians at the 
local government level? What is the influence of policy, institution and regulation, system, infrastructure, resources 
and human resources of e-procurement on e-procurement efficiency and effectiveness in the perceived e-rocurement 
local government manager To look at the dynamic e-procurement implementation at local level, researchers 
investigated relationships between variables such as leadership, human resources, planning and management, policy, 
regulations, infrastructure, standardizations, private integration and systems of e-government procurement on the 
efficiency and the effectiveness of e-procurement. The research sample consisted of 120 procurement officials in 
four local governments.  
 

Theoretical Framework 

Thai (2001) stated that procurement in a complex system (Checkland and Scholes, 1999, p. 19) or a system 
which works by itself (Childs, Maull, &Bennett, 1994; Childs, 1995; Dror, 1971; Kock & Murphy, 2001;Lineberry, 
1977). Institutional arrangements may be organized so as to limit the opportunities for corruption, or to render such 
opportunities less profitable (Ogus, 2003).  The government consists of an executive branch, a legislative branch, 
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and of the implementer of e-procurement himself”.  Thai  (2001)  mentions  that  the  executive’s  duties  in  procurement  
are as follows: 

● To complete and to add the policy which has the form of law and the procedure of goods and services 
through  the  executive’s  order;; 

● To improve and to maintain the policy which has the form of law and the procedure  of procurement; 
● To decide whether the fulfillment of the needs of the program should be done by the government or given 

to a third party. 
 
What has been done by the executive is certainly in the framework of setting up a policy or regulation in 

implementing e-procurement. Thai (2001) mentioned established procurement policies and regulation which work 
together with legislative. Thus, Thai (2001) describes in box 2 that the next procurement system is The Policy of 
Procurement.   Scrapper   el   al   (2006)   explained   that   “strong   regulation   in   an   e-procurement system was created to 
minimize unexpected discretion  and  out  of  the  risk  limit”,  and  Thai  (2001)  explained  that  the  regulation  toward  this  
procurement of goods and service is to: 

Box (1) is policy and management. In democratic countries, procurement is done by an executive unit, 
usually a president, a prime minister, a governor, a mayor, or a regent who has reponsibility to run public 
procurements which may include, among others: 

x Supplementing and augmenting statutory procurement policies and procedures through executive orders; 
x Developing and maintaining statutory procurement policies and procedures; and 
x Determining whether to meet program needs by in-house performance or by contracting out (Thai,2 001). 

 
Decentralization or centralization are becoming important issues in e-procurement management at the 

national level. Coulthard and Castleman  (2001) stated that a decentralized   approach   such   as   Australia’s   may  
maintain agency and line manager flexibility and authority but fails to: 
•  Provide  adequate  direction  on  how  objectives  will  be  achieved 
•  Maximize the advantages of a whole of government approach 
However, centralization of procurement allows a procurement unit to determine whole of government or whole of 
agency  purchasing  patterns  and  to  ‘bundle’  or  aggregate  these  purchases  and  increase  the purchasing power of the 
Government (Coulthard and Castleman, 2001). The UK Government has adopted this approach and established a 
central agency, the Office of Government Commerce, following the recommendations of the Gershon (1999) report. 
Gershon (1999 in Coulthard and Casthleman, 2001) in his review of UK civil procurement found: 

• Decentralist and delegated authorities had no common framework and coherence, lacked consistency, and 
provided insufficient aggregation to take full advantage of the market. 

• There was a clear need for a central body to provide appropriate aggregation and co-ordination. Current 
arrangements   according   to   Gershon   ‘lacked   the   “clout”   to   lead   Government   procurement   in   the  
21stCentury’  (1999:  5)  and 
There were no common measurement systems of procurement across government. Gershon (1999: 9) 

reported  that  ‘the  complete  absence  of  any  such  systems  is  the  finding  that  gave  me  the  greatest  concern  during  the  
course   of   the   review’. The objective of the implementation of e-procurement in the public sector is reformation 
process of goods and services procurement. From the various studies done based on the experience of the countries 
around the world, the implementation of e-procurement is to prevent or to reduce the level of corruption. Neupane, 
et. Al (2005). E-procurement can improve the efficiency over traditional procurement methods (Chang, 2011 and 
Hanna, 2010). The process of goods and services procurement electronically has obviously omitted the use of paper 
for the providers or the budget users. The providers just upload all documents by the existing website without 
coming to the office. E-procurement can also reduce the less necessary projects (Achterstraat, 2011). With e-proc, 
only the projects needed by the people need be sold at auction. However, this assumption is only valid in the 
economically advanced countries. In developing countries, many projects are proposed by politicians for their 
personal interests (Murray, 2007).  

 
 

Leadership and E-procurement 

Much previous research on e-procurement showed relationships between leadership and organization innovation, 
particularly the application of information technology in government organization. Addressing the issue from the 
angle of technological diffusion, MacManus (2002) found that leadership is a key factor endorsing the 
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implementation rate of public e-procurement systems and consequently offered a cautious and incremental 
perspective on their diffusion. Coggburn(2003) conducted an exploratory study to understand the political, 
socioeconomic, demographic, and geographic factors affecting the adoption of procurement reforms. Wahid (2012) 
also found that leadership is an important factor affecting e-procurement institutionalization process in developing 
countries. The top management teams (steering committees) must involve the project manager, any consultants 
working with the committee, and agency staff to develop an implementation strategy (ECOM, 2002). In this regard, 
considerable attention and support needs to be provided by senior management to ensure that the procurement 
reform has been well understood in the agency (S&A, 2003). Furthermore, the executive management team is 
responsible for setting the vision and goals, bringing about collective commitment for change in process and 
organizational structures, and formulating the policies and strategies necessary to put an e-procurement initiative in 
place (WB, 2003).  

Proposition 1: The high level of top management support is positively associated with the efficiency and 
effectiveness of e-procurement initiatives. 

Human Resources and E-Procurement 

The adoption of e-procurement in government requires the support of human resources. More capable human 
resources affects the speed of adoption of e-Procurement. Henriksen and Mahnke (2005) said the public managers 
need sufficient resources and the mandate of the political leadership to successfully adopt E-Procurement. Political 
structures needs to be considered as much as the economic rationalities to better explain E-Procurement adoption. 
Apart from IT Sophistication, organizational factors only moderately influence the adoption of E-Procurement, but  
Employee Acceptance (EA), Financial Resources (FRs), Political Commitment (PC) and Centralization (CE) are the 
strongest determinants of E-Procurement adoption in Germany (Veit, et.al, 2012).The OGC (2002) recommends that 
increasing change in underlying processes requires more learning and effort on the part of users. Consequently, 
some researchers(Hyoung Lim, 2010) and (Moon, 2005) found that the lack of technical, personnel, and financial 
capacities are perceived to be major barriers to the development of e-government in many municipalities of USA. 
 
Proposition 2: The high degree of human resources program is positively associated with the efficiencyand 
effectiveness of an e-procurement initiative. 

Planning and Management 

E-procurement projects in many countries need clear plans, support, and well-prepared management systems. A 
UNPAN report (2012) noted it is therefore vital to e-government transformation that governments appoint an official 
with real authority across departmental and ministerial boundaries to facilitate strategy and decision-making 
regarding   the   country’s   ICT  architecture,   and   to   assist   agencies   in   their   effortsto   run  more   effective   and   efficient  
programs. Therefore, a clearly defined e-Procurement strategy not only emphasizes the importance of e-Procurement 
in the public sector but takes into consideration major institutional changes from the procurement process 
perspective as well as from the organizational perspective (WB, 2003).  

Proposition 3: A clear plan and management execution of an e-Procurement implementation strategy is positively 
associated with the efficiency and effectiveness of an e-procurement initiative. 

Policy and Regulations 

Thekey pointof public procurement is policy and regulation on procurement. Clearly at the public procurement 
policy level, there is a fundamental and accepted differencebetween public procurement and private sector 
procurement (Murray, 2007). Since the public sector has different characteristicsfrom the private sector, public 
procurement is mainlya process of political decisions on how the government gets public goods and services at 
efficient costs. Contrary to Europe, Asia has not yet adopted a specific e-procurement regional policy or legal 
framework. Nevertheless, elements for legal validity of e-procurement   can   already   befound   in   the   “e-ASEAN 
Reference Framework for Electronic Commerce Legal  Infrastructure”.  However  this  instrument  is  not  compulsory.  
Instead, it serves only as a guideline. At the national level, many Asian countries suchas China, Malaysia, 
Philippines and the Republic of Korea, have undertakenmassive reform of their public procurement legal 
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environment as part oftheir national e-government action plan(UN ESCAP, 2006),(Vaidya, et al., 2009).Inpublic 
procurement,public procurement managers need to insulate and protectthemselves against the possible conflicting 
demands of various stakeholders (Ancarani, 2009; Purchase et. al., 2009). Also, interms of application of rules a 
wide variation was found and there a sons for these variations were heavily driven by a hierarchical downward flow 
of verbal and non-verbal instructions based on varying degrees of interpretation of respective rules and standard 
procedures(Khan, 2012). In sum, Macnus (2002) said that the   public   sector’s   regulatory   restrictions   and  
organizational dimensions are the biggest deterrents to e-commerce. 
 

Proposition 4: The regulations and policy support is positively associated with the efficiency and effectiveness of an 
e-procurement initiative. 

 

System Integration and E-Procurement 

In Taiwan, the limited integration of e-government creates repetitive information building, inconsistent information 
content, and information security problems (Chiang and Hsieh, 2007). Government propose the integration system 
required gradual reform to integrate complex online systems and databases.  It is also critical to link the e-
Procurement system to the financial management system in order to facilitate the process of online payment to 
suppliers (WB, 2003). Given its disruptive nature, national state-wide e-procurement should be done by an 
independent new agency with resources, processes, persons and values different from those of the incumbent 
procurement officers (Baharona, et. al, 2012),it is necessary for purchase transactions to be carried out through an 
electronic ordering transaction support system  (Vaidya, et al., 2009).  
 
Proposition 5: The high degree of system integration ispositively associated with the efficiencyand effectiveness of 
an e-procurement initiative. 

 

Infrastructure and Standarization 
For many developing countries, the information infrastructure is the main problem for e-procurement initiatives. 
Based   on   Soekiman   and   Sapoetra’s(2010)   research   finding   in   Lampung   Province,   Indonesia,   the most five 
influential barriers in e-procurement implementation are (1) planning; (2)infrastructure, (3) standardization, (4) 
enthusiasm and (5) security. The other study found that the reliability and capability of the 
organization’sinfrastructure  (particularly network connectivity) has a direct impact onthe operational performance of 
the e-procurement system(Croom& Brandon-Jones, 2009, (Engström, et al., 2009), (Vaidya, et al., 2009), Ha 
&Coghill, 2006) 
 
Proposition 6: The degree of infrastructure quality is positively associated with the efficiencyand effectiveness of an 
e-procurement initiative. 

Discussion 

 In this section, we try to explore the unique practices of e-procurement in three local governments in their 
responses to national regulations. How do local governments implement their e-procurement programs in their local 
contexts? We have chosen four local governments with a variety of e-government programs, namely Jogyakarta City 
in Jogyakarta Special Province, Tangerang City in West Java Province,and Kutaikartanegara Regency in East 
Kalimantan and Riau Island Province. Jogyakarta city, the capital city of Jogyakarta Special Province, has 
successfully won an e-government award since 2009, granted jointly bythe Ministry of Information and 
Telecommunication and Economist Magazine of Indonesia. This city is considered to have successfully 
implemented smart city governance supported by information technology. 

Tangerang city, a second research case city, has also successfully earned an e-government achievement in 
four  times  from  same  ministry.  This  city  also  has  been  granted  as  an  “unqualified  opinion”  in  its  financial  report  by 
the National Audit Board (BPK) six times since 2008. Meanwhile, Kutaikartanegara regency is in the early stepsof 
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developing an e-government program and was recognized as an ,QIRUPDWLRQ� DQG� &RPPXQLFDWLRQ� 7HFKQRORJ\�
�,&7��3XUD in 2012, considered to be a local government having good e-readiness to e-government.  
    

    

Regulations and Institutions of Public Procurement 

Looking at the institutions involved in the procurement, it is fair to say that fragmentation and 
decentralization of institutional procurement occurs. Each region has authority to conduct its own procurement, and 
there is no enforcement to implement the e-procurement. National Procurement Agency (LKKP) is an institution 
which is responsible for e-procurement, based on the Presidential Decree No 54, 2010. 
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Fig. 1.  Fragmented Central and Local Procurement System Within the Executive Branch 
 

Each ministry, non-ministry institution, and regional government can set up an independent Procurement Service 
Unit which is separated from the organization units which make the budgets. This separation function is aimed to 
avoid the collusion and the autonomy of the procurement process. Each Institution which is called ULP 
(Procurement Service Unit) is created based on Minister Decree or Head of non ministry institution and regional 
head.  Yayan  Rudianto’s  (2011)  study  on  legal  format  mentioned  that  based  on  the  President  Decree  No.  54  – 2010, 
that National Procurement Agency (LKKP) is the only non-department institution in Indonesia which has the 
authority to improve and formulate the policy of government goods/services procurement. Concerning the question 
of what is the relation between the President and National Procurement Agency with the Procurement Service Units 
in the ministry institution like, Rudianto said that: 

First, the relation of the President . This relation is as clear as command lines. The tasks and function in carrying out 
the goods/services procurement in K/L/D/I is carried out by ULP. ULP is a government organization unit which 
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functioned to carry out the goods/services procurement in K/L/D/I permanently, independently or jointly with the 
existing unit. K/L/D/I has to have ULP (Procurement Service Unit) which is able to give service/guidance in 
goods/service procurement sector.  

Second,the three-way relationship between the President and province and regency/city. This relationship uses 
two mechanisms at once, which are a functional mechanism and a deconcentration mechanism. In the functional 
mechanism, the function of government goods/services is carried out by a Procurement Service Unit (ULP). This 
relationship   doesn’t   implicate   the   institutional   improvement   of   the   National   Procurement Agency entirely (4 
deputies), but there is a possibility for the deputy which has the similarity in technical, that is Deputy of Law and 
Protest Solution. The level of this unit is below and responsible to the governor, the duty, function and the authority 
are constant, the organizational structure is integrated in the existing ULP, either  /D/ province creates and 
independent unit or joined to the existing unit, the National Procurement Agency has just to adapt the relationship 
between the President and /D/ residency/city. The relationship is based on the mechanism of decentralization. The 
President is not as free to act as the governor, because most of the government business which had been handled by 
the government has been handed over to the region (regency/city). 

 Each local government canset up an autonomous e-procurement institution (LPSE) responding to the 
annual Presidential Instruction on Corruption Prevention Action. Each local government has to achieve procurement 
of local budget at 40% of its total budget. 
 

Table .1. Regulations and Procurement Independent Unit 
 Yogyakarta City Tangerang City Kutaikartanegara 
Decree Mayor Regulation No 84 

Year 2010 
Mayor Regulation No. 40 
Year 2010 

Regent Regulation No. 2 
Year 2012 

E-procurement start 2010 2010 2012 
Background Presidential Regulation and 

NPA Decrees 
Presidential Regulationand 
NPA Decrees 

Presidential Regulationand 
NPA Decrees 

E-procurement status Autonomous E-procurement 
(LPSE) 

Autonomous E-procurement 
(LPSE) 

Autonomous E-procurement 
(LPSE) 

Unit Under Secretary  Under Information and 
Communication Agency 

Under Information and 
Communication Agency 

 

We can look at data on the beginnings of these three local governments’e-procurement projects in 2010 with 
autonomous e-procurement models. Mayors’ or regents’ (head of local government) regulation is a legal basis for 
implementing e-procurement projects.The legal standing of such projects is presidential regulation (No. 54 Year 
2007) and National Procurement Agency Decrees.  
 

The city Yogyakarta had a Procurement Service Unit (ULP) since the year 2009 with the consideration of the 
existence of a) unpleasant procurement of goods/services handled by Local Government Secretariat andthe units of 
work; b) Procurement Committee still could be intervened by the structural leadership; c) The high number work  
packageslocal government agencies d) limited number of certified procurement Ccommittee and e) is required to 
standardize the procurement document. Legal basis for the establishment of the ULP is the Mayor Regulation of 
Yogyakarta No. 91 in 2008 about the Procurement Services Unit (Procurement Unit). In 2008, the ULP Government 
of Yogyakarta is attached at the City government Secretariat Area Development Control Agency with membership 
consisting of the person in charge, the Director, Manager, and members who shared in procurement team. 
 

Meanwhile, Tangerang Citygovernment set up a Procurement Service Unit in 2010 based on Mayor 
Regulation No. 40 Year 2010. The main objective of the unitis to prevent corruption in good and service 
procurement purchasing. This unit wasrecognized by the National Procurement Agency in 2011 and 2012 based on 
its having the highest proportion it’s  of local budget purchased through e-procurement.In contrast to the case of 
Yogyakarta City which is under the City Government Secretariat, the procurement service unit in Tangerang and 
Kutaikartanegara is managed by Information and Technology Agency with echelon IV. However, the independency 
of the procurement unit is likely as high as in Yogyakarta City. In Kutaikartanegara, the procurement unit is 
managed by the Information and Communication Agency, which has 420 procurement officials.  



a,c,d,e : Reseacher of Jusuf Kalla School Government of Universitas Muhammadiyah Yogyakarta  
b : Professor of Korea University 

 

Organization and Resources  

The Independent Procurement Unit of Jogyakarta city is a permanent unit established by the Decree of Mayor. This 
unit is attached to the Control and Monitoring Section at the Secretariat of City Government,which isheadedby a 
head (echelon III) and supported by deputies and a procurement team. Currently, there are 45 certified procurement 
officers. IT infrastructure capacity consists ofthe internet at a speed of 2.5 Mbps and an intranet environment in 
Yogyakarta City Government, as well as an IBM System x3650M2-72A server, Debian Linux Operating System, 8 
GB of memory and two 300 GB hard disks. The Independent Procurement Unit has been facilitating from within an 
office building and recruiting procurement officials from different city agencies, so they may not fully do the 
procurement job.  
 

It is highly desirable to be able to dig beyond these histories and their resources, we try to investigate the proportion 
of local government expenditure purchased by e-procurement system.   The higher levels of procurement in local 
expenditure are more organized by the local government. In other word, there is a significant role that can be 
seemingly done by a mayor or a regent to pressure their subordinates to obey procurement regulation. It is fair to say 
that the compliance of three local governments to President Instruction is higher than central government institutions. 
They have made good efforts to make goods and services procurement more accountable and transparent in their 
respective areas. Jogyakarta city is a “good boy” in doing e-procurement for almost 100% of its budget in both 2011 
and in 2012.  Another study found that the great improvement of Yogyakarta city in purchasing almost one hundred 
percent its budget through e-procurement was driven by the mayor and followed a process of a typification  process.  

Beyond this, we try to investigate some variables affecting procurement process at local level. There are some 
actors in procurement watch who have become essential in controlling public expenditure, namely civil society, the 
media, academic institutions, public commission and oversight boards. The exploration of these matters will be 
analyzed in the next section. In 2008 the efficient auction amounted to 8.23% and it has continued to increase every 
year. In 2009 there were 13.8%, in 2010 was 15.29%, 2011 was as much as 15.6% and in 2012 was 16.09%. This 
increase shows that the auction there is already well. The types of procurement of goods and services from the year 
2008 to 2012 are as follows: 

Primary data from the respondents was collected using a crosssectionalsurvey conducted in the five local 
governments of Indonesia. Therandomly selected sample was comprised of 230 elementsrepresenting procurement 
management units [3]. Before thecommencement of the survey both focus group held discussion (FGD)meetings 
and pre-testing of the measuring instrument. Inboth exercises, the procurement practitioners were involved to 
enablethe assessment to have face validity. Such pre-field   deploymentresearch   tasks   allowed   for   the   study’s  
questionnaire to be improvedby either rewording or deletion of the items found to be ambiguousduring the pilot 
phase. The pilot study, which involved 30procurement practitioners, facilitated the improvement of theresearch 
instruments as well as the determination of the reliability ofthe scale items. Response from the final survey involved 
150 fullycompletedquestionnaires, 25 incomplete questionnaires and 33unreturned questionnaires. 

Validity and Reliability Assessment  

The questionnaire was refined via several rounds of experts’  reviews  and  pre-testings before the actual distribution 
took place. For content validity purposes, an extensive review of the literature was undertaken to gain an 
understanding of each construct and its items, and to ensure that no important dimensions were neglected. 10 e-
procurement practitioners and 10 academicians/researchers participated in this process. Each item on the 
questionnaire was reviewed for its content, scope, and purpose. Their feedback resulted in several modifications to 
the items. Two rounds of pre-testings were carried out to ensure that the instrument was well designed and contained 
items that really measure the constructs. 
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                                            Table 2 Validity and Reliability Test 
 

 
 

 

                                   Table 3. Descriptive Statistics 
  

            

No   Tangerang Yogyakarta Kutaikartanegara Riau Island 

No.  Aspect N Min Max Mean SD Min Max Mean SD 
Min Max Mean SD Min Max Mean SD 

1 
System E-GP 

30 44 55 47.9 5.16 
44 55 49.6 4.07 44 55 49.0 4.49 47 41 55 3.32 

2 
Regulations 

30 42 51 44.2 2.09 
40 55 45.0 3.81 41 55 45.6 4.27 46 39 55 3.94 

3 
Infrastructureand Web Service 

30 38 50 41.1 2.99 
40 50 45.6 3.85 38 46 40.2 2.14 45 31 55 5.94 

4 
Planning and management 

30 36 45 40.0 4.07 
30 45 39.9 4.16 36 45 40.5 4.00 38 25 44 3.82 

5 
Leadership 

30 31 44 38.4 3.51 
31 45 38.3 3.08 34 45 40 3.24 39 30 40 3.3 

6 
Human resources 

30 35 45 38.1 2.51 
37 44 39.6 2.01 37 44 39.2 1.95 38 29 45 3.82 

7 
Standard 

30 31 41 36.2 1.60 
31 45 36.9 3.20 36 45 40.5 3.56 38 31 55 3.57 

8 
Policy 

30 27 40 34.5 4.04 
20 40 34.3 4.74 30 40 33.7 3.57 36 21 44 4.86 

9 
Private Integration 

30 30 40 33.4 3.41 
30 40 35.4 3.16 34 40 37.5 2.29 41 24 47 5 

10 
Efficiency and effectiveness 

30 27 35 29.4 3.15 
27 35 31.5 2.85 27 35 32.0 3.01 29 18 35 3.66 

  
Valid N (listwise) 

30         
            

 

 

 

 

 

 

,WHP�7RWDO�6WDWLVWLFV

26.8667 5.844 .576 . .914
26.8000 6.372 .680 . .894
27.1333 5.913 .808 . .879
27.1667 5.868 .847 . .875
27.1667 5.868 .847 . .875
26.8667 6.257 .680 . .894
27.2000 6.303 .659 . .896

p1
p2
p3
p4
p5
p6
p7

Scale Mean if
Item Deleted

Scale
Variance if

Item Deleted

Corrected
Item-Total
Correlation

Squared
Mult iple

Correlation

Cronbach's
Alpha if  Item

Deleted
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Table   4   Pearson’s  Correlation  Coefficient 

 
Yogya 
karta 

Tange 
rang 

Kutai 
Kar 
te 

nagara 

Riau 
Island 

 

Leadership 
0.046 

0,438 0,174 
0.151 

Human 
Resources 

0.448 -0,049 0,400 0.209 

Planning and 
Management 

0.098 
0,520 0,419 

0.14 

Policy 0.070 0,171 0,097 0.508 

Regulations 
0.464 

0,151 0,153 
0.364 

Infrastructure 
0.091 

0,494 -0,086 
0.761 

Standardization 0.101 0,191 -0,045 0.622 

Private  
Integration 

0.023 0,708 0,196 0.632 

System of E-
GP) 

0.374 0,625 0,368 0.644 

R-Squared 
 

  

 

 

The table above presents the bi-variate correlations   of   this   study’s  measures.     Most   of   the   relationships  
were not significant and negative at the different local setting. In Yogyakarta City, human resources, regulations and 
laws, e-procurement system were positively related to effectiveness and efficiency of e-procurement (correlation 
coefficient ranged from 0.378 to 0.468).Meanwhile in Tangerang City, leadership (0.438), planning and 
management (0.52), infrastructure (0.498), private integration (0.708) and e-GP system (0.625) were positively 
associated with dependent variable.  In third case of Kutaikartanegara regency, human resources, planning and 
management and E-GP system were positively related to effectiveness and efficiency of e-procurement. These 
variables showed statistically significant (t-test) p<0.05 and correlation values ranged from 0.38 to 0.418.  However, 
in Riau Province, policy, infrastructure, standardization, private integration and system e-procurement were linked 
positively to the dependent variable.  

To investigate the relationship betweenthe independent variables and dependent variables, a regression test 
was used. In Yogyakarta case, the test was significant on ten variables, and there was only one variable positively 
related to effectiveness and efficiency of e-procurement, namely regulation and policy. This study actually starts 
from two questions. First, we focus on confirming that traditional variables actually affect the efficiency and 
effectiveness of e-procurement. Second, we try to answer why some variables have no effect on the dependent 
variable. Throughout the test, the impact of all independent variables on efficiency and effectiveness of e-
procurement were not statistically significant at anyof the local governments. Although this differences does tell us 
the relative effectiveness of the e-procurement initiative.  
 

Regulations and Policy 

These results give us a hint that there might be human resources, regulation and e-GP system which will become 
influencing factors in Yogyakarta. For example, Huruholt& Wahid (2008), E-procurement initiatives need to ensure 
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a long-term commitment of resources, and to unify different factions. There is a digital gap between the Committee 
and the procurement of goods/services providers. However, this gap is not outrageously wide, but it must be 
addressed and bridged by e-procurement system (Nightisabha, et al., 2009). From the regression test of the case of 
Yogyakarta revealed that only one variable that influence on the effectiveness and efficiency of e-procurement, 
namely regulation and policy. Test results prove this analysis results in the previous chapter that shows that the main 
weaknesses of the implementation of e-procurement is a legal vacuum or less strong legal basis that became the 
foundation for implementing procurement at the local level. One of the vacuums in e-procurement regulation is 
public watch regulation in order to prevent corruption in public purchasing. “one  of  (the) factor(s) causing deviation 
of procurement isthe vacuum of regulation on surveillance done in whole procurement phases and processes,  so it 
createsthe  potential  state  budget  loss  or  misuse”stated  by  Said  Iskandar,  West  Kalimantan  province  activist”. 

In line with above statement, Transparency International interviewed some businessmen and confirmed the 
conclusion: 

Participants agreed that decentralization has made procurement much less transparent. They noted that 
many of the provinces and local governments have different procurement regulations, which are not 
consistently applied. Moreover, on the provincial and local level, responsibility and reporting duties are not 
very clear. The representative of NPPO noted two problems at the provincial and local level: 1) there are 
many different interpretations of the procurement rules and 2) there is political pressure to favor certain 
bidders. NPPO is drafting a national procurement law but it is not expected to become law until 2014 or 
2015 (TI, 2011) 

Human Resources, Standard,  Private Integration and System 

 In Kutaikartanegara and Tangerang, human resources are an important issue that affects the effectiveness of 
e-procurement. The main difficulty faced by the local governments is the ability of officials of the procurement and 
the reluctance of civil servants to be procurement officials, and  the ability of the provider in information technology 
(Nitisgabha, et al., 2009).In both regencies, information technology issues are perceivedto be influencing factors on 
e-procurement effectiveness.Interviewing the key persons involved in a procurement unit revealed some important 
information. On e-procurement policy, they said that: 

“We  did  support  the  e-procurement policy to prevent corruption at our local government. You can seethat 
our budget expenditure involved an increase ofuse of the e-procurement-mechanismyear  by  year”. 

Head of Procurement Unit in Tangerang city said that: 

 Our challenge is how to get a good provider according to the real administrativecondition that they 
upload in the e-procurement site. So, the problem is the proof of their documents in procurement 
process.   

This means that e-procurement systems do not guarantee governments will get good private providers.  

Infrastructure and Small Medium Enterprises in Riau Island Province 

As mentioned in Chapter 4, one of the difficulties in doing Indonesian e-procurement is diverse 
infrastructure conditions from one island to another. In the variable significant test, infrastructure, standardization, 
private integration and system e-procurement were related positively to the dependent variable. The most 
challenging e-procurment in Riau Island Province is electricity supply that often causes problems in the procurment 
process (Interview, on 9 November 2013). Electrical conditions frequently lessen the performance of e-procurement 
in the new province in Indonesia. The procurement officials said that the system often suffered damage and inhibited 
the process of auction. In addition, the systems integration factor became a problem, which is important for the 
implementation of e-procurement, since the absence of the same standard in e-procurement system and the lack of 
good monitoring of the NPA cause serious problems. One of the problems faced is data about blacklisted companies 



a,c,d,e : Reseacher of Jusuf Kalla School Government of Universitas Muhammadiyah Yogyakarta  
b : Professor of Korea University 

which can still participate in e-procurement and construction project bidding. For example,in the fiscal year 2013, 
PT Persada Pillar won the construction of the Building of Malay Culture. 

` Another issue in e-procurement is the open competition between local companies and incoming companies 
from other provinces. The Head of Construction Development Institution stated that province and city/regency 
government should prioritize local companies to win local government project (Interview, 21 November 2013). 
Similar to the Coulthart (2001) findings in Australia, e-procurement had serious effect on small and medium 
enterprises’  access  to  local  government  projects.  Because  e-procurement project had the lack of strategic direction it 
is also shown in the insufficient attention to the stated objective of increased SME access or e-Commerce adoption.  
 

In sum, we can see that the decentralized e-procurement system in Indonesia may make the different epics 
of a story depending on the conditions of its locality.  Yogyakarta city and Tangerang city have more advanced 
governance practice (at least based on the indicators of their achievemen on financial audit report awards and 
procurement awards) face the more advanced issues regarding with human resources, regulation and private 
integration system. In the other local government, Riau Island Province (and maybe other local government) faces 
difficult infrastructure conditions. Actually, the e-procurement position and condition in a decentralized-system are 
relatively independent of the concurrent local governance; they follow primarily from the nature of the policy, 
infrastructure, leadership, human resources, and private readiness. As noted earlier, the relationship between 
National Procurement Agency and Local Government Procurement Agency is missing link. The main task of NPA 
is to supervise the local government procurement, but has not authority to impose sanction.  Thus, the performance 
of local governments’  e-procurement is determined by the local government itself.  

E-Procurement and Corruption 
 

Concerning decentralized e-procurement implementation in Indonesia, we found that there are forty reports 
(40)on e-procurement research. This number is certainly not able to represent a large population. By taking into 
account that the early implementation of e-procurement in Indonesia most recently started in 2012 so we can realize 
that the number of e-procurement research is still limited. However, at least we can get an overview of the extent to 
which e-procurement which had been implemented in diverse of time and the model in various agencies of the 
central government and the local government that might encourage a decrease of corruption of goods and services 
procurement. By reviewing the trend of increasing number of e-procurement units, only 11 units established in 2008, 
63 units in 2009, 274 units in 2010, followed by an increase of approximately 300%  in 2001 when the total number 
of units was 630, and then doubling in 2013. 
 

Fig.2.depictshow the public e-procurement technology performance can help to reduce corruption in forty 
e-procurements. Ministry of Finance, Jogyakarta City, Tangerang City and Surabaya City are four interesting 
examples to increase transparencyandaccountability  in public procurement. The city of Surabaya, the first city to 
implement e-procurement, awarded the recognition from the Anti Corruption Agency (KPK) of the succeeded city 
in preventing acts of corruption through the procurement of goods and services. In 2007 the agency conducted 
evaluation research onthe e-procurement implementation found that: 
1. The embryo of the first e-marketplace in Indonesia is used by more than 3,450 Vendors and 43 units in the 
government city of Surabaya. It recorded a daily average of 50,000 web hits and 82,395 visitors, with many 
packagesbeing auctionedand all packages above 50 million  transacted through electronic procurement. 
2. In 2004, the auction process as much as worth Rp. 182,86,661 billions. 
3. In 2005, the auction process   work packages worth Rp. 1603,413,38 Billions 
4. In 2006, the auction process   as many as worth Rp. 290 Billions. 
5. In 2007, until May 2007, the auction process as much as worth Rp.350 Billions worth of 196.28 job package. 
6. The best model of Government e-Procurement Service could be implemented in central and regional government 
agencies. The e-procurement service obtained the ISO 9001: 2000 Quality ManagementSystem ISO 27001: 2005 
and Information Security Management System. The impacts of the e-proc implementation in Surabaya are as 
follows: a) the reduced budget corruption opportunities; b)increased employment opportunities to young 
entrepreneurs; c). increased budget efficiency; and) increasing public trust on public procurement. 

However, most of e-procurements that had been studied were to achieve efficiency and faster and easier 
processes of procurement rather than transparency and accountability. This is supported by   Independent 
Monitoring Commission (LPI) in Makassar commissioner’s   findings  were  able   to  detect  “sophisticated”  practices  



a,c,d,e : Reseacher of Jusuf Kalla School Government of Universitas Muhammadiyah Yogyakarta  
b : Professor of Korea University 

implying collusion, such as subprojects with different types of work and locations bundled into a single package 
(seemingly to limit competition), bids with simple mistakes in their cost proposals (so the company would 
knowingly be disqualified, and the perception of more bidders would be inflated), and proposals that added items 
beyond the scope of work (and hid these unneeded additions by lack of detail in quantities and costs) (E. Rahman, 
2012). Commissioners also found two bidders for a contract that had the same owner.Through its field network, LPI 
was also able to identify problems in contracting, such as road segments not built to specifications, volumes of 
supplemental food not delivered, substandard school furniture, and contractors receiving their final payments before 
completing work. The mayor responded to these reports by calling together department directors and pressing them 
to follow up on the findings. Encouragingly, the Department of Public Works heeded the call and negotiated with 
contractors to finish faulty infrastructure projects. 
 

 
Fig.2. Anti Corruption Factors of E-Procurement 

 
There have been 40 studies done on e-procurement conducted in forty different government organizations. 

Those researchers revealed that the automation (in terms of procurement process automation) has been the greatest 
result achieved, followed by a decrease in unnecessary costs associated with paper, and increased competition 
because all parties from outside the region can compete in becoming a supplier. Kusuma (2012) and Pujiati (2010) 
studies found that e-procurement system applications in private/government firms has a positive effect on time 
efficiency. 76.7% government/private firms are categorized in the fast category in access to e-procurement sites. The 
ease in access to e-procurement sites is a primary advantage of conducting  goods/services transactions online. E-
procurement systemsmanaged by government/state firms give goods and services supplies processes good security 
for related relations. 

As mentioned by Bawono in his research  that the procurement committee agreed that e-procurementof 
goods/serviceswas more efficient than before:committee said that 85% (pre tenders), 83,75 (tenders),% and 86,56% 
(post tender) and providers stated that e-proc making to be more efficient of  74,86% (pre tenders), 66,73% (tenders) 
and 73,68% (post tender) (Bawono, 2011).Another investigation showed thate-proc can accelerate the auction 
process.The number of auctions completed less than 45 days was about 50% of the whole package which was 
announced via the E-Procurement System. The percentage of total auctions completed between 45-60 days is 26% 
while beyond day 60the percentage was 23% (Sumadilaga and Pujiono, 2011). E-procalso increases competition, 
asdemonstrated   by  Mulyono’s   study   in   Pontianak.   Construction   project   bidding   done   by  Public  Work  Agency   in  
Pontianak City can easily be followed by all construction companies in the city of Pontianak by utilizing the e-
procservices (Mulyono, et. al, 2011).This study analyzes the implementation of e-procurement policy in PLN for 
realizing efficiency and transparency, as well as the problems which are encountered in the implementation of e-
procurement (Rahayu, et. al, 2011). 

Interestingly, the procuring game was redefined after e-procurement implementation in Yogyakarta city 
and Tangerang city. Information asymmetry was reduced by information technology. Interest groups, associationsof 
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companies and media now had access to procurement process and could use this information from website to push 
for a more transparent process. The Head of the Planning Agency inTangerang City said that: 

“After   implementing   e-procurement, we (budget-owned agency) could not control whowon the bidding. 
Because, the procurement agency is a very independent unit that we could be not interfere with. And also 
the all bidders could look at the procurement process from the e-procurement website. Before 
implementing e-procurement, the budget-owner agency had the bidding winner, therefore procurement 
processes  were  the  only  justification  for  it.” 

The head of the Procurement unit in Tangerang city stated that: 
Through the e-procurement mechanism, itis difficult to intervene in procurement decision making processes 
due to all steps beingrecorded. It is too risky to change the decision because NPA systemsare always 
connected   with   Tangerang’s   e-procurement site. In the early implementation, local politicians tried to 
intervene in the procurement process, but they could not do it. In the end, they supported the e-procurement 
process. 
 
These statements of Tangerang city officials confirmed that there are some external environmental factors 

importantly   affecting   the   “local   politician   behavior   regarding   the   procurement   process”.   Those   factors   are   local  
politics in Tangerangand Yogyakarta. The following interview was done with local politician of Yogyakarta council 
below: 

“We, as a local council institution, only had political control on procurement process. Legally local 
council members were not permitted involving in goods and services purchasing.In Yogyakarta, local 
councils could not intervene withprocurement process due to intense public watch dogs” 
 

  
The political positions of NGOs may be strong in Yogyakarta Special Province and can face head-to-head 

to local parliament. The strong institutions of society are also indicated by the survey results from Partnership 
Indonesia in 2012. The interaction of the arena is already well underway. It can be concluded from the 
communication between the arena that the process is going well and the availability of forums that bring together 
representatives has the functions of each arena. The forum is between the local council and the bureaucracy, the 
government and the community, the government and the economic community. The forums were convened on a 
regular basis in an effort to absorb the public aspirations for policy makers. Even though there was high public 
participation in the forums, it was unfortunately considered an ineffective method. The forums were attended by 
under-represented groups(IGI, 2013). 

The principle of transparency in the province of DIY is better than any national average for all arenas. The 
bureaucratic arena has the highest index value, i.e. 9.09 (very good), which is higher than the national average of 
5.05 (enough). The government area followed with a 7.97 value (good), which is better than the national average on 
4.58 (tend to be bad). As for the arena of civil society and economic community, both have the same index value i.e. 
6.40 (tend to be good), both higher than the national average at 6.28 (likely both) in civil society arena and 5.80 
(enough) in the economic community arena. Meanwhile, according to Mohammad Faried Cahyono-DIY IGI 
Investigators said that DIY gained value at 6.80 and was above the national average: 5.67.This means that the good 
performance in principles of transparency, accountability, participation, fairness, effectiveness and efficiency in the 
arena of government, bureaucracy, civil society, and the economic community. One of bureaucratic transparency 
achieved a value of 10. Another factor assessment is the ease in accessing public documents through the official 
government website. 
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Fig.3.Provincial Governance Index 2013 
Source: Governance Index Report, Indonesia Partnership Program, Jakarta, 2013. 

 
Indonesia Governance Index (IGI) definesgovernance as the process of formulationand implementation of 

rules, regulations, anddevelopment priorities through interaction amongexecutive and legislative branches and 
bureaucracywith participation from civil society and economicsociety. IGI is aimedat measuring the performance of 
Government(political office), Bureaucracy, Civil Society, andEconomic Society against certain principles of 
goodgovernance, namely participation, transparency,fairness, accountability, efficiency, and effectiveness. 

The case of public procurement exercising control over agents is much more complicated. Firstly, there is 
no homogenous group of principals to monitor the actions taken by the agent. Instead there is a diverse collection of 
principals, composed of interests represented by pressure groups influencing politicians and the general public. The 
first consists of ex ante measures, which will often take the form of administrative procedures integrated into the 
domestic public procurement regulation. The second takes the form of ex post oversight, which will be mostly 
external to the procurement regulation and consist of ministerial control, the existence of superior authorities or 
commissioners and judicial review (Sourdy, 2007).  In Yogyakarta Special Province, Local Ombudsman Institute 
acts an oversight control institution to control the procurement process through information technology.  
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Fig.4. Oversight Control on Public Procurement in Yogyakarta Province 

 
However, political commitment to health and education budgets was the lowest compare with other 

provinces. Those showed the ratio of girls to boys, and it shows that in the special region of Yogyakarta (DIY) girls 
receive only 8.6 years, whereas the minimum requirement for compulsory educationis nine years andthe health 
budget allocations per  year areonly IDR 5.807 per resident. This fact is contrary to the magnitude of the operational 
costs of the bureaucracy, i.e. overhead at DIY is about 96% of the cost of the total program. As a consequence, the 
principles of fairness and efficiency in the arena of government get the lowest value when weighed againstother 
principles. 

The results of the IGI assessment of all provinces in 2012 show that the average score for the performance 
of the provincial governments in transparency is considered Poor (4.58) with a slightly better score for performance 
of the Bureaucracy that shows a Fair score of 5.04. The scores indicate problems in accessing public information – 
such as non-confidential government documents - in most provinces in Indonesia.Fig above reviews the gap 
between accountability and transparency in Riau Island Province  

Another analysis on Yogyakarta and Tangerang local politics concerns whether the competition amongst 
political parties in local councils is high or low. The most important indicator to measure the degree of 
competitiveness is the holder of the executive wing and the legislative wing. There are two types of local 
government in the current local government in Indonesia, namely the divided local government system and the 
unified government system. In the divided government system, the mayor/regent/governoris from one party, but the 
majority of local parliament is dominated by another party. In the unified local government system, the 
mayor/regent/governor is from the majority party holding the local parliament. We assume that competition 
amongstpoliticians in the divided local government systemis stronger than in the unified one. What is the effect of 
political competition on procurement process?If competition between political parties and between councils is 
effective,then local service producers may already be highly efficient (Boyne, 1998).  

In Yogyakarta city, Haryadi Suyuti - Imam Priyono (mayor and vice mayor) nominated by  Indonesia 
Struggle Democratic Party (PDIP) and Golkar Party won the popular vote at 48, 34 percent ( 42.5% in city 
parliament) defeated Hanafi Rais - Tri Harjun Ismaji (Fitri), mayor candidate of  National Mandatory Party (PAN), 
Democratic Party (PD), United Development Party (PPP), Gerindra Party Hanafi Rais - Tri Harjun Ismaji (Fitri). 
Meantime, in Tangerang city, mayor candidate Wahidin Halim and Arief Wismansyah supported by twelve political 
parties: Partai Golkar, PDI Perjuangan, PPP, PAN, PKPB, Partai Demokrat, PDS, Partai Bulan Bintang, and PKNU 
won popular vote  at 72.73%. In fact, the thesis of political competition is not valid in two city cases because 
Yogyakarta and Tangerang city classified as an unified government system. 
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 Riau Island Province Procurement: The Dynamic Local Politics 
 TheRiau IslandProvince, with Tanjungpinang as the capital, is the newest province of Riau Province. Its 
territory includes 2 cities and 5 regencies. Tanjungpinang City,Batam city, Karimun Regency,Lingga Regency, 
Natuna Islands regency, and Anambas Islands Regency. Administratively, Riau Province has 59 districts and 351 
sub-districts. Its areaof251,810.71km squared is dominated by sea, which consists of 241,215.30 km (95,79%). The 
remaining,4,110,595 miles (4.21%) is land that is spread out among the 366 large and small islands,of which 40% 
have not yet been named and populated. Among the thousands of islands, 19 of the outermost islandsare directly 
adjacent to the another country(Malaysia or Singapore) that is prone to security issues, social welfare issues, and 
environmental sustainability issues. 

From all over the arena or governance aspect, the application of the principle of transparency of the 
Bureaucratic Arena only amounted to 2.34 (bad). While the highest index was obtained by the Government Arena in 
applying the principles of efficiency getting score on 8,19 (good). The research showed the index governance ofRiau 
Island Province value to be 5.60 (enough),0.10 lower than the national average index whose value is 5.70. Riau 
Island  province’sindex  value  placed  it  at  the  24th  positionout  of  the  32  provinces.  The  bureaucratic  Arena’slowest  
index was of 2.34 (bad), which is earned in the transparency category. This index is big gap from the national 
average of 5.04 (enough). The highest index was obtained by the Economic Community Arena, at 5.50 (enough). If 
compared to the national average, all arenas in the province hada lower index of the principle of transparency(IGI, 
2013). 
 It is interesting to look at the configuration of the local politics in term of political parties winningthe 
general elections in 2009. Of the 45 seats in the local parliament, the Democrat Party and Golkar Party each gained 
control of 15.56% (7 seats), the PDI-P and the PKS have each 13,33% (6 seats) and 11.11% (5 seats), the PPP has 4 
seats (8,89%), Partai Indonesia Baru has 3 seats (6,67%), and the Hanura get two seats or 4.44%), and the other five 
parties have 1 seat each. In other words, province of Riau Islands controlled politically by the PartaiDemokrat, the 
Golkar party, PDI-P and PKS. Meanwhile in the executive wing, the Governor and Deputy Governor, Mohammad 
Respationo and Sani Soerya, candidacy of the PDI-P won local election vote after getting 23.2% of the vote from 
621,847  votes  in  the  2010’s  election. 
 In some local governments of Indonesia, a bigger representation in local parliament means more political 
power in controlling their local budget. Thus, the point to be emphasized is that the decentralization process in 
Indonesia has largely been hijacked by special interests that have little to gain from local a governance characterized 
by greater accountability to local communities, transparency, and the like (Hadiz, 2011). Therefore if we analyze e-
procurement implementation as a policy execution, it is better to explore theoretical frameworks rather than 
technical ones (technocratic one) in terms of information technology as such. Vedi R Hadiz (2011)  tried to look at 
the weaknesses of neo-liberal approach in decentralization policy.Hadiz (2011) moreover said that decentralization 
is  unlikely  to  produce  the  kind  of  technocratic  ‘good’  governance  idealized  in  the  neo-institutionalist scheme. This is 
most vividly illustrated by the rise of political gangsters and thugs — perhaps the ultimate in predators — in the 
leadership of parties, parliaments and executive bodies at the local level (Hadiz).  

As mentioned in the before, the capture theory tries to look at elite behavior regarding scarce economic 
resources. Pearsson (2010) mentioned that researchers and policy makers now seem to agree that the failure of 
contemporary anti-corruption reforms are not so much the result of a lack of resources as of the absence of 
stakeholders –including government, civil society, non-governmental organizations, and ordinary citizens – 
willingto   act   as   “principals”   and,   as   such,   to   enforce   existing   laws   and   policies   (Riley   1998;;   Robinson  
1998;Kpundeh 1998, 2004; Johnston 2005; Amundsen 2006; World Bank 1994).Early studies took a pessimistic 
view of the potential of collective action to overcome problems, such as elite capture. As a prevention policy to curb 
corruption, in e-procurement implementation, all actors could have roles as a  principals.  The public, for example, 
play both  an agents and  the principals in term of  oversight control. 

Referring to collective action theory done by Mansur Olson, the analysis on the dynamic relations amongst 
actors is very interesting to address. Mancur Olson (1965) theorized that groups of individuals with a shared interest 
will not act on behalf   of   that   interest.   Rather,   he   posits   that   since   ‘members   of   a   large   group   rationally   seek   to  
maximize their personal welfare, they will not act to advance their common group objectives unless there is coercion 
to  force  them  to  do  so’  (Olson,  1965:  2). According to Olson, the problem is that there is no incentive for all to share 
the cost of collective action. Instead, he argues, each member of the group prefers that another member pay the 
entire cost — hence   the   ‘free   rider’   problem.   Olson   does   concede, however, that small groups are not only 
quantitatively,but qualitatively different from large groups, and that with smaller groups the free rider problem is 
reduced.  Moreover,  Ostrom’s(1990)  work  takes  issue  with  the  conceptualization  of  the  free  rider  problem and other 
difficulties associated with collective action. Where previous analysts had limited the possible responses to the 
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collective action quandary to either control by a strong central government or regulation through a system of private 
property rights, Ostrom presents a third option: individuals can have agency to create their own agreements, 
institutions and systems of management, which have the capacity to change over time and prevent tragic outcomes. 
Through a series of case studies of small-scale common pool resources (CPRs), Ostrom examines how in various 
contexts  a  ‘group  of  principals  who  are  in  an  interdependent  situation  can  organize  and  govern  themselves  to  obtain  
continuing joint benefits when all face temptations to free-ride, shirk, or  otherwise  act  opportunistically’  (Ostrom,  
1990: 29). 

By  using  the  Ostrom’s  model,  it  may  assume  that  the  local  politicians,  bureaucrats,  and  private  companies  
in  Riau  Provinces   organizes   and   govern   themselves   to   obtain   benefit   from   “e-procurement”   regulation. They did 
preparation from the budget planning until project procurement announcement in site.  
 
 
 
 
 
 
    
 
 
 
 
 
 
 
 
 

 
 
 
 
 

Fig. 5.Political Configuration in Local Procurement 
 

In Fig 5 above, there are some actors who have an interest in local procurement. Mayor/regent/governor is 
the key person who has authority to use the local budget. Under his/her leadership, she/he proposesa budget draft to 
the local council in order to get the council’s  approval.  The  budget  debate  in  the  local  parliament  normally  occurs  
from August to November every year. In the discussion of the budget in the local parliamentoccur politician budget 
proposed by members of parliament to executive partners. If it is not approved by the executive, the parliament will 
not approve the proposed budget plan. The process of corruption at the budget planning level is publicly known in 
the Riau Islands province.TheGetuk, a corruption watchdog organization in Tanjungpinang, found the seminal case 
as follows: 

There were two local parliament members, Rizky Faisal of Golkar Party and Iskandarsyah of PKS party, 
who were alleged to be middlemen in the Education Agency and the Health Agency, Riau Island Province. 
Therefore, the e-procurement mechanism was only a justification to meet the procurement rule. YusriSabri, 
aanti corruption activist saidthat he had strong evidence to prove his allegation.  He added moreover that 
those agencies, private company providers, and local parliament members collaborated to arrange a 
billion rupiah project. Even YusriSabri said that a private company had provided Rp. 600 million for 
success  fee  of  Rp.  13  billion’s  project  (Batamcom,  2013/October  16).   

 
Another investigation done by Suparman, the Head of Local Transparency Organization, Batam City, 

promulgates the other case. This case shows how the e-procurement process is designed to guarantee a winning 
candidate through violation of procurement procedure.  
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A maintenance road project in Batamwas announced through e-procurement site. But, the bidding 
document on October 13 2012 had never been done by the procurement committee. Bidding evaluation 
occurred on 30 October 2012,the same day thebidding document was opened. The bidding document could 
not be downloaded or uploaded through the e-procurement site.  And the objection period from 2 
November to 7 November 2013 was unavailable. Suparman alleged that PT. Paten Agriutama as a project 
winner being get early agreement with procurement committee to win the project. In the project 
implementation, the road cement did meet the required specification of cement quality.(2013/February 2, 
Bakin News). 

 
Those cases revealed that e-procurement in remote areas and the far-reaching control of  NPA is facing 

transparency problem. Through public goods and services purchases via e-procurement, all actors organize 
themselves in order to obtain their interests. This will, however, alsoimply a simplification of the opportunities for 
corruption (Soreide, 2002). Again, confidential information is an attractive commodity, in many cases worth a 
significant bribe (Soreide, 2002).Pearsson, et al (2010) also found in Kenya and Uganda that the collective action 
problem of corruption is not as one sided as it may look. Even actors higher up in the hierarchy – such as low-level 
public officials and political elites – seem to feel a pressure to passively support the corrupt game rather than 
actively taking part in it for their own private, absolute gain. 

 
Business deals in e-procurement may be happened in which a private company tries to lobby budget 
officials and procurement officials and get political support from politicians in local parliament. In turn, 
they lobby procurement committees in order to win the bidding.(Interviewer P.3. Nov/2013/14) 
 
The absence of standardized monitoring also occurs at auctions in the case of Batam Agency in Riau 

Islands. In the case of auctions that occur, the decisions of the committee are not obeyed by the owner's budget 
official, so the auction was won by one of the companies which was not running. There are indications that the 
desired second-order functions from official commitments. Corporate winners then asks the claim to owner official 
but is not addressed properly. In this process it can be said that there is no system of control and monitoring from the 
NPA, so there are many cases of irregularities in the procurement of goods and services via e-procurement which are 
not resolved. 

However, the survey of the Anti-Corruption Agency(KPK) on corruption prevention revealed that the role 
of the community in the prevention of corruption is quite low. Certainly, every government unit generally delivers 
the media and complaint mechanisms in optimizing customer satisfaction. Of 1125 respondents, only 45.8 percent of 
service users know there is a media complaint, while 10.2% of the service users had complained (KPK, 2012). 
Moreover, the respondents were asked about their actions on corruption, which revealed that there is variation in 
answers as follows: 

a. Not doing anything without any reasons.  
b. They felt that they did not have authority to do and they felt useless. 
c. Not doing anything and just to pray. 
d. They did not do anything, because they did not care. They said there was some institutions that dealing 

with. 
e. They did not do anything, because there were too few of them. 
f. They did know what to do and to whom to report. 

 
Conclusion 

The fact above shows that some anti-corruption policies under the principal-agency theory is a failure of 
reforms or are also not so much the result of a lack of resources as of the absence of stakeholders –including 
government, civil society, non-governmental organizations, and ordinary citizens – willing to  act  as  “principals”  and,  
as such, enforce existing laws and policies (Pearsson, 2010; Riley 1998; Robinson 1998;Kpundeh 1998, 2004; 
Johnston 2005; Amundsen 2006; World Bank 1994). In decentralized procurement of Indonesia, public participation 
is very important to prevent the misuse of local budgets. Decentralization may be particularly successful where there 
is local capacity and high levels of participation (Hanna, 2011). Decentralization can reduce corruption by bringing 
the accountability for program implementation to the effectiveness of anti-corruption policy. 

Lack of public knowledge on the procurement of goods and services is likely a common fact and even 
some of those who are still considered the winners of an unworthy company are commonly accepted. A survey 
conducted by the Anti-Corruption Agency on public perception of corruption found interesting findings especially 
with regard to goods and services procurement. Responding to the whether the act of public officials as procurement 
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committee  inwinning the their closed-family company despite the offer not the best, 20.9% (in a 2010 survey ) and 
decrease to 16.7% (in a 2011 survey) of respondents said  this was not corruption and 6.58% (in a 2010 survey) and 
increased to 11.2% (in a 2011 survey) of them did not know (KPK, 2011).  

Similarly another finding on gratification in the procurement process shows the degree of public awareness 
on corruption.  In both the 2010 and the 2011 survey there were 52.5% and 52.7% of respondents which said the 
gratification in procurement process was not corruption. 32.2% of respondent said they did know of any corruption 
or conflict ofinterest in procurement process (KPK, 2011). 

Having more information on different perspectives on public awareness on potential corruption in 
procurement process, we can summarize a differentstory, in either a success story or a failure story of e-procurement 
to prevent corruption. Certainly,  Riau Island Province, the newest local government, the public participation and 
public capability in public policy is still developing and immature. This province needs time to build its community 
capacity.  

A crucial question arising is whether, there been significant sub-national variation in the e-procurement 
implementation, we are witnessing the better performance of local government in doing e-procurement project.  By 
observing three cases of procurement above, we try to build the theory of joint project between central government 
and local government is built on a simple model of local implementer, which I capture as a repeated prisoner's 
dilemma game between a central government as an enforcement agent and the implementer (Osborne, 2000). The 
presence of a strong local government policy to e-procurement   will not in itself secure implementation. In other 
word, the local government needs to secure support from the central.  However, if the central government remains 
indiscipline then prosecution is much less likely and dependent on the extent of local government discipline.  
 
 

  

Central Government Discipline 
  
  

  
Weak Strong None 

Local 
Government 
Obedience 

Weak Unlikely Possible NA 
Strong Possible Likely NA 
None NA NA NA 

Fig. 6. Theory  
 
 

Figure 6.captures this game with static payoffs; it shows that in a one-shot game both players will obey and 
receive but that they could neglect. This simplifies the dynamic formation of local government  and central 
government alliances by assuming that the game is played. Each of government can either discipline or neglect in 
term of President Instruction on e-procurement implementation. If central government do discipline way 
then local government prefer to neglect.  
 

  
Implementer 

 
  Discipline Neglect 

Enforcer Discipline 2,2 0,3 

 
Ambivalent 3,0 1,1 

Fig 7. Prisoner Dilemma 
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Introduction 

The UK Government published its new information and communications technology (ICT) strategy in March 
2011[1]. However, it did not make a great deal of reference to the key subject of assuring the quality of software 
that is either procured or acquired by the Government. The authors view this issue as critical for success, and they 
had first highlighted the associated risks, and how they should best be addressed, to the UK Government in 2006, 
when they had met with senior civil servants. Their focus was the integration of the assurance of software quality 
into public sector procurement processes. Further meetings took place with senior representatives of the 
Government Procurement Service in 2012 which resulted in their being invited to submit independent  “Third  Party  
Guidance”  which  covered both the available procurement process options and the technical issues and opportunities 
(drawing on lessons from Industry). The guidance was submitted in February 2013, and after due consideration, it 
has now been circulated to Government teams that have an interest in this area, including the Government 
Procurement Service itself. 

This paper summarises why the integration of the assurance of software quality into public sector procurement 
processes is important, and   the   “Third   Party   Guidance”   submitted. The latter divides into two components: 
Technical aspects and Procurement processes. It is considered that the guidance is applicable to other countries as 
well as the UK. 

Software Quality 

The public sector has an unhappy history in relation to the successful introduction of computer systems, with 
examples in the National Health Service (NHS), Defence Infrastructure, Benefits and other departments [2]. Whilst 
procurement processes place responsibility for the efficacy of software squarely with the providers, failures still 
occur[3]. 

A basic premise in the purchase of any artefact is the balance between price and quality, with the general rule 
(assumed) that the higher the quality the higher the price. Yet the particular problem for information systems is that 
there is usually no discernable quality assessment visible to either the purchaser or even the provider.  

There are industrial standards to ensure process quality for both hardware and software. The software component of 
any system is usually the most problematic, in part because there are a number of different, existing standards. 
These  vary  from  the  largely  arbitrary  and  advisory  (e.g.  Carnegie  Mellon  Software  Institute’s  Capability  Maturity  
Model, Level Five (CMM5)[4])   to   the   prescriptive   (e.g.   Avionics’   DO-178b[5] and Electro-technical’s  
IEC61508[6])[3]. In addition, the Motor Industry Software Reliability Association (MISRA) has a range of 
programming standards[7]. (It is worth noting that MISRA was a UK Government-funded initiative, which has now 
been adopted worldwide). 

CMM5 has been used in the procurement of public sector systems, but CMM5 requires an entire organisation to be 
focused on continual process improvement, i.e. it has the means to identify weaknesses and strengthen processes 
proactively, with the goals of preventing defects and improving efficiency. However, this is not the same as 
requiring affiliates to show that their software is free from defects and faults: it simply requires a reduction of 
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defects from previous CMM5 levels to be attained. This falls short of what is required, and so greater emphasis 
should be placed on the level of criticality involved in systems[3]. 

Industries where criticality is paramount are avionics and the nuclear industries. For example, what are the potential 
implications for an aeroplane full of passengers flying at 30,000 feet when the software goes wrong? It is not really 
practical for the pilot to send an email to the software provider to ask for something to be done as soon as possible. 
Criticality is central where software failure can be life critical, and relates to equipment as well as systems. 
Therefore, the efficacy of software standards in these sectors is paramount and the assurance and audit systems that 
are put in place are aimed at ensuring that software works first time and every time. Imagine if the same approach 
was applied for the public sector? 

“Criticality”  for  public  sector  systems  can  be  described  in  three  levels: 

Safety Critical: (E.g. New medical technologies (e.g. pacemakers); Gamma-rays for cancer) 

Safety-related: (E.g. Air traffic control/ Ground systems; Navigation systems) 

Mission-critical: (E.g. Information systems for NHS and Social Security) [3] 

In   addition,   there   is   the   implicit   “criticality”   requirement  of   security;;   it   is   essential   that   software   systems  do  not  
have vulnerabilities, or other weaknesses, which will enable unauthorised access to data or other systems. These 
four criticalities can all be addressed by quality assessments of software. 

The two examples of prescriptive standards, quoted above, manage the whole of the software life-cycle and have a 
very successful track record. They are both mainly directed at process quality, although they do have some product 
quality components. In particular they both specify objective success criteria for the testing process. This means it 
is known how well-tested a system is, and if this is not good enough then what must be attempted next (in relation 
to the relevant criticality levels). 

Quality arises from three sources: people, process and product. It is arguable that when the people factor dominates 
the  result  is  “Art”.  It  is  considered  that  the  ICT  industry  has  dragged  its  heels  on  the  issue  of  qualifying  people,  and  
there are concerns at a lack of computer programming skills in the UK[8,9]. The situation is exacerbated by the fact 
that most computer professionals are poorly educated concerning quality issues. It is therefore concluded that future 
public sector ICT systems will carry risks relating to the quality of software, unless an appropriate approach is 
taken. 

Taking Advantage of Current Processes 

Given the above situation in respect of software quality, Government staff will have little or no idea of the (real) 
impact that requested changes  to  a  procured  ICT  system’s  specification  might  have.  Consequently,  when  changes  
are inevitably requested, software companies are able to use these as an excuse to make extra/ additional charges, 
and Government staff are in a weak position to argue. 

Therefore  companies  can  sometimes  submit  artificially  low  “bid”  prices,  in  order  to  get  the  contract,  knowing  that  
they will recoup money when the inevitable specification changes arise.  

Also, it is believed that Government-related work has a mark-up premium. An example of how such a premium is 
in operation is the fact that in the USA healthcare/ hospitals are private, and therefore independent. Hence computer 
companies have to be genuinely competitive with one another in respect of quality and price, in order to get 
business, with the inference drawn that prices are cheaper. 

Quality Assurance of Software 

Software product quality assessment is an area where the UK has a particularly strong commercial presence. For 
example, the product quality for the F35 Joint strike fighter of the USA and UK is principally assured by British 
manufactured tools. The same is true of the Chinese Space Programme. 

The issue of how appropriate the proven techniques of such companies are to more general software is the subject 
of debate. That they can definitely be applied is beyond question, because commercial companies have already 
applied them, on their own initiative, to banking, finance, telephony, data bases and medical systems. There are no 
technical arguments against their use, the arguments are purely commercial. 
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Some commercial arguments claim that an increase in quality can be achieved only at an escalation in cost. The 
escalation in production cost is claimed to be prohibitive. Two factors can be considered in response: firstly that the 
cost of the current production process - which frequently leads to failure - is already very high, with final costs 
always significantly above those originally quoted or estimated; and, secondly that with modern automation 
techniques the escalated costs are actually marginal, and may in the end prove significantly less than the current 
costs. 

The principal reason why commercial interests exaggerate the costs is that they do not have the requisite expertise 
either in their management structures or their personnel. It is also true that the small organisations which do have 
the expertise of working to rigorous standards do not have the expertise to build large systems. 

Independent  “Third  Party  Guidance” 

The   independent   “Third   Party   Guidance”   submitted by the authors to the UK Government divides into two 
components: Technical aspects and Procurement processes. These are set out below. 

Technical aspects: 

Whilst Government is pursuing an ambitious ICT strategy aimed at supporting and improving public services[1], at 
the same time it will seek to avoid the well-known historical problems relating to Government Acquired Software 
(GAS) that have occurred in the past. Such systems have not functioned according to expectations and their 
reliability is often inadequate. In this context reliability means the ability to perform the tasks required by the users 
in a timely, convenient and accurate manner. 

It is strongly contended that one of the main contributory factors to the problems experienced with GAS is the 
efficacy and quality of the actual coding of the software. This guidance provides advice about how best to address 
and eliminate coding quality problems so that high standards are maintained, and new GAS systems are successful.  
It looks at some of the issues relevant to GAS and makes recommendations which are general in principle, practical 
in nature and cheap (for Government) to implement. 

Perceived Causes 

The causes of the problems are many and varied. In the distant past the blame was attributed to civil servants who 
were said to be unworldly and inexperienced, and who imposed their blinkered view on society. The answer to this 
offered  by  the  ICT  industry  was  ‘leave  it  to  people  who  know  what  they  are  doing’.  In  reality  not  much  changed.  
The causes are much deeper. 

An unfortunate by-product was that Government reduced the number of appropriately qualified civil servants. 

Today there is the perception that avaricious ICT suppliers fool the naïve civil servants and Government ministers. 
This view is also too simplistic although the principle of exploiting the Government still persists. 

Root causes 

Most modern software systems are large and highly complex and this has actually been true for some time.  

At the formulation of a new project those developing the specification rarely see the full extent of the complexity. 
Their view is dominated by the anticipated high level functionality of a proposed system. As requirements are 
drafted and expanded in greater detail it usually becomes apparent that there will need to be mechanisms to cope 
with faulty inputs, incorrect assumptions, inadequate responses, and so on. The processing of these bolt-on 
protective and corrective actions (PCA) gets steadily more complex as the system is developed. In large systems the 
mutual interactions of these extra processes can themselves cause massive complexity problems. 

The single most influential factor in causing unwanted PCA interactions is the changing of requirements. A change 
in requirements rarely leads to a global review of the impact on the PCA. Unfortunately, system builders can fail to 
appreciate the incredible stupidity of some users of IT systems and the potential impact of their actions. An 
example of the latter is the China Airlines Airbus flight 140 crash in Japan where the pilot was so determined to 
land the aircraft that he fought the automatic go-round system which he had himself (unknowingly) selected[10]. 
The subsequent crash killed 264 of the 271 people aboard. 

The software industry has long known that faulty or inadequate requirements are a major cause of software-based 
system defects. Whilst requirements analysis[11] has come a long way there is still no general means of ensuring 
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that there are no missing, misunderstood or unnecessary requirements which could adversely impact upon a 
complex system. 

Faulty Assumptions 

One the most common solutions or partial solutions proffered to address the problems is that using tried and trusted 
systems as the basis for new systems will lead to more reliability. The reason why this is too simplistic is that the 
perceived   reliability   of   software   systems   (the   users’   view)   is   highly   dependent on the patterns of use. The best 
example of this is are some popular commercial off-the-shelf (COTS) word processing packages which are 
extremely reliable when putting together a simple document, but can be extremely unreliable when handling large 
documents with many changes of font, colour and layout. Unfortunately the pattern of use of software is rarely 
measured or evaluated, and so the inclusion of tried and tested systems can be extremely risky, or at best the risk is 
unknown. 

The current direction of Government procurement for ICT is to build around, or with, COTS systems because they 
are cheap and are believed to be reliable. It is this last claim, which can be untrue in specific circumstances, that is 
likely to lead to future problems. Without reliable measurement of patterns of use there can be no certainty and the 
consequences for a wrong or inappropriate assumption are entirely unpredictable. 

Potential Solutions 

There are potential solutions to the problems facing GAS and some of these are discussed below: 

Contractual mechanisms.  

This involves the use of a procurement contract that clearly and unambiguously states the obligations and 
responsibilities of the system supplier. This enables Government to demonstrate that the blame for system 
failure lies with the supplier who can then be sued. Whether suppliers will accept such a contract is 
problematical, the biggest problem being that the supplied system will still be faulty and fail to perform the 
tasks. The users of such a system are unlikely to take comfort from the apportionment of blame. 

Requirements freeze.  

Since many of the problems which arise are attributable to changes of requirements then there comes a 
point beyond which changes are not allowed. The consequence of this constraint is that the resultant 
system will be dated and suffer from inadequacies. Nevertheless, what it does do might be done (very) 
well. Systems built with this constraint are almost all in the Avionics domain. Governmental software, 
subject to changes in legislative alterations might be harder to treat this way. 

Wrappers.  

There is a school of thought which believes that unreliable systems can be made reliable by means of a 
wrapper system. This is some software which filters the inputs and ensures that the only permitted inputs 
are within the patterns of use which are regarded as reliable. The success of this approach depends on 
knowing the acceptable patterns of use and being able to distinguish the others. As mentioned above, there 
is rarely available data and making optimal decisions can be difficult. 

Agile techniques.  

The premise is that complex software systems can be generated quickly and easily using automation 
techniques. Thereby a system can be generated quickly before requirements change, and then if faults are 
discovered  a  ‘fixed’  system  can  be  quickly  regenerated.  Similarly  if  new  requirements  do  arise  then  again  
the enhanced software can be quickly generated.   The   software   industry   has   a   long   history   of   ‘magic  
bullets’  which  subsequently  prove  to  be  largely  ineffective  and  there  is  a  possibility  that  this  is  another.   

So-called   “Agile   techniques”   impose   a   specific   structure   on   a   software   system.   The   ability to make 
changes to the software (in response to changing requirements) depends on how the current structure 
impacts on the new structure required to accommodate the changes. The technical term for this effect is 
“structure  clash”. 

Agile techniques may make it appear simple to change a system in response to changing requirements but 
it may not be simple to retest the new system. Some purveyors of Agile techniques have been known to 
solve this issue by intimating that retesting will be unnecessary. Yet, all the above issues about 
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requirements completeness and PCA remain unchanged. It may be that only a small number of tests will 
establish the correctness of the changes or it is possible that the whole system will need to be tested from 
scratch; it is the internal structure which dictates the difference.  

Fall-back stance  

The fall-back stance in the software industries is to claim that full functional testing will or has taken 
place. The problem is that it is not known how to quantify or qualify functional testing, and therefore this 
term  can  be  the  refuge  of  those  who  wish  to  be  unconstrained.  Questions  such  as  “How  many  functions  are  
present?”  and  “Which  have  been  tested?”  are  unanswerable.  Neither  in  general  can  functions  be  qualified  
as to which are important, primary, high level, critical, etc.  

In essence none of the above potential solutions is general enough to act as a complete general solution, although all 
have  merits  in  particular  cases.  However,  they  can  be  applied  on  a  “horses  for  courses”  basis. 

Looking for success evidence 

If a search for established software quality is undertaken, three industries stand out in terms of the consistent, 
successful implementation of software systems.  

1. Nuclear: This industry has an excellent record for producing highly reliable software based systems. They 
are however usually relatively small and tightly constrained by industry-wide standards. 

2. Avionics: The achievements of this industry are very significant. The software systems are moderate in 
size and again tightly controlled by industry-wide standards. Large systems are in hand and as yet there is 
no evidence to suggest that success is not possible. 

3. Telecommunications: The achievements of this industry are considerable. The software is not regulated by 
international standards but there has always been a culture of Quality. Much of the early research into 
software quality was performed by this industry. The industry is known to implement many software 
standards. 

What can be distilled from these industries is that highly reliable software can be produced when the whole process 
is controlled by rigorous standards. The Automotive and Electrotechnical industries have noticed this and have 
recently introduced similar standards such as IEC 26262 (which is an adaptation of the functional safety standard 
IEC 61508[6] for automotive electric/electronic systems). Other industries such as Finance have been reluctant to 
follow, and this is arguably reflected in some of the problems witnessed in that sector[12,13]. 

It should be noted that all the above successful industries world-wide heavily utilise software audit and quality 
assessment tools. Accordingly, the application of software audit and quality assessment tools is an integral part of 
ensuring the efficacy, and therefore the success of the software. 

There are some examples of software produced in the absence of standards which are known to be highly reliable 
through independent assessments. The open source UNIX operating system is one such example[14]. It was 
produced initially by a telecoms organisation and has subsequently been modified and extended by a host of 
enthusiasts. The VMS system is even more reliable, although it is now (relatively) seldom used. Both are much 
more reliable than some popular systems that are widely-used in the Public Sector. 

By comparison, the open source GNU compiler systems which are again produced by an army of enthusiasts are 
more problematic and opinions vary. Open Source is not of itself a solution. 

Whilst there are a host of other software systems (some free or cheap) there have been no systematic efforts to 
assess their performance characteristics, and this would be a suitable subject for research. 

Industrial perspective 

In the past GAS projects have been much sought after by the software industry. The reason is that they are usually 
large and highly profitable. In the past, cost escalation was an accepted practice and hence a software house could 
come to no harm. The problem is that moves to tighter fiscal control have always been offset by the changing of 
requirements, i.e. the cost escalation arises when the customer requests changes to the requirements (and because 
they were not part of the contract they incur extra charges). 



6 

 

Up to the present the odium of being associated with failing or inadequate systems has always been avoided by 
pointing  to  inadequate  requirements  (the  customer’s  fault)  or  the  changing  of  requirements  mid-project (again the 
customer’s  fault). 

A movement to a scenario where blame can be applied based on a contract is unlikely to be welcome although the 
previous mitigations are still likely to be applicable. It is also possible that changes to the requirements will be 
significantly less welcome than previously. 

Way forward 

A confrontational environment is rarely a recipe for success, but contracts which are clear and unambiguous in 
terms of tasks and responsibilities are always preferable. 

There are a number of basic blocks to any software systems, e.g. operating system, data base system, 
communication mechanisms. In a risk-reduction scheme it almost always pays to build on the most reliable basic 
block rather than the cheapest. Where these quality characteristics are not known they should be explored by means 
of research contracts. The acceptance of assurances by the manufacturers should not be enough. 

Manufacturers are reluctant to either produce quality assessments of their products or to adopt quality standards. 
However, the onset of security problems is changing this situation: manufacturers are under pressure (from some 
Governments, particularly the US) to demonstrate that their software conforms to emerging standards for security 
related software defects. Government should require all suppliers to state the quality standards to which their 
software conforms. No supplier can afford to ignore such pressures, particularly if the major Governments were to 
take such a stand. In Avionics it is normal practice for the suppliers of software tools to demonstrate that their 
products conform to quality norms. There was initial reluctance but suppliers could not ignore market pressures.  

Where software is custom built there is absolutely no justification for not insisting (contractually) that the software 
satisfies appropriate quality standards. Claims that this will infringe intellectual property rights are unjustified. 
There are large sections of the software industry that already have to demonstrate quality and there is no evidence 
that their intellectual property rights are infringed. 

One option for further strengthening the assessment that software satisfies agreed standards is by ensuring that the 
attainment of these standards is checked by independent quality assessors. This is standard practice in the Avionics, 
Automotive and Nuclear industries and has the advantage that the additional cost incurred by Government will be 
slight since there are many qualified and experienced assessors available. 

Ultimately Government should look again at the creation of appropriate standards for software. In the past it has 
funded standards for the Automotive industry which have been widely accepted[7]. By comparison, the standards 
developed by the Government-funded Alvey project[15-17]  were not accepted by the commercial software industry. 
It can be inferred that the reasons for the acceptance/rejection of the recommendations of these projects were the 
motivations of the relevant industries and had very little to do with the quality of the standards themselves. Creating 
appropriate standards today could be accomplished quite quickly by building on this past work and enforcing the 
use of the resultant standards (or any applicable standards that already exist elsewhere). 

Recommendations 

This Technical guidance has briefly examined many of the issues which arise in the procurement of software-based 
systems by Government. It has looked at many of the claims made about software and offered criticism for many of 
the claims. 

Finally there are a number of ways in which the risks inherent in such systems can be reduced. These are:  

 Award research contracts to University-led groups to explore the reliability of COTS software systems. 

 Contractually demand independent quality assessments of all procured systems. 

 Ensure conformance to software quality standards by the use of independent assessors. 

The cost of these recommendations is tiny compared to the cost of failure or even partial failure of Governmental 
systems. The last two of these recommendations are merely an extension of a requirement that software producers 
should produce evidence that their products do not have security vulnerabilities which is likely to be a major 
requirement of the future. 
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Procurement Processes: 

Whilst the Technical aspects described above are all very important, Governments need to ensure that their 
procurement and acquisition processes relating to ICT Systems appropriately take them into account. Putting to one 
side the purchase of Commercial Off The Shelf (COTS) systems, there are two main opportunities for acquiring 
new ICT systems: 

The first is through a procurement process, where software companies are invited to put forward submissions to 
deliver an ICT product to meet a stated requirement. Depending on the nature of the product, each company will be 
expected to either present how it would develop the required solution, or present an operational solution. 

The second opportunity is where a company approaches the Government will a novel ICT product, perhaps already 
proven  in  a  commercial  or  industrial  environment,  which  can  be  adopted  where  there  is  a  gap  in  the  Government’s  
existing systems and processes. 

As the Government is keen to open up the ICT market with opportunities that encourage small and medium-sized 
enterprises (SMEs), the question arises about how the Government can assure itself that such companies are able to 
deliver   ICT  products   that  are  of   the   required  standard?  There   is   the   real  danger  of  a   “Catch  22”   situation  where  
companies  might  be  excluded  from  procurement  processes,  because  they  do  not  have  the  set  ‘track-record’,  yet  they  
cannot  develop  the  ‘track-record’  because  they  have  not  won  any  Government  contracts  (or  similar).  In  principle,  
there could be many companies that wish to submit proposals, and whilst there are the standard financial and 
corporate checks that the Government might undertake to ensure that they are bone fide organisations, how might 
the Government check that they have the skills/ expertise to produce top quality software? It would be time-
consuming and costly to the tax payer if it were concluded that the Government itself should somehow directly 
check  the  efficacy  of  each  interested  company’s  software.  Yet  without  some  such  check,  the  Government  will  be  
vulnerable to companies not delivering the quality of product that they promised. 

At the same time it should be recognised that ICT products continually evolve, in part to reflect the developing 
needs of the user organisation. It follows that the Government should ensure that any future specifications should be 
structured  and  written  in  such  a  way  that  there  is  a  “core”  specification  that should not change over time, with scope 
for flexibility so that additional components/ requirement can be added later, if the need transpires. This would 
probably require there to be a suitable external interface. Hence the structuring of requirements in a specification is 
a critical issue. 

Way Forward 

To  ensure  that  the  quality  of  software  is  maximised  to  support  the  Government’s  ICT  strategy[1], minimise the risks 
associated with poor-quality software, and open up the market, it is proposed that interested companies should be 
required to demonstrate that they meet whatever is set as the requisite standard, in the full knowledge that if they 
are unable to do this they will not be considered by the Government. How might this be done? 

There are a number of options, based on the fact that the quality assurance and audit sector of the international ICT 
industry already performs this type of function for a wide range of software applications, including aviation and the 
nuclear industry. This involves relevant software quality assurance/ audit companies checking the efficacy of 
systems to ensure that the required standards are met. Existing standards usually relate to safety critical systems and 
safety-related systems, (e.g. DO-178b[5] and IEC61508[6]), and systems with security implications [18], but there 
is no reason why the Government should not develop or set out equivalent standards for mission-critical systems[3]. 
Also, some programming standards, such as those from MISRA[7], can be applied irrespective of software 
criticality. 

In all procurements it is assumed that there would be a clear statement as to what minimum level of software 
standards needs to be met, with a view formed on an ad hoc basis where a company makes a direct approach. 

The options are set out below: 

Option A: Accreditation Approach 

The Government should accredit established, reputable software quality assurance/ audit companies to be 
able   to   independently   check   companies’   software   and   certificate   that   set   standards   have   been   achieved.  
This would clearly be appropriate in respect of any existing software that is proposed for Government 
usage.  
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Where the Government is seeking to procure the development of a system then companies would be 
required to show that they can develop such systems. For this, the Government would require that 
companies achieve appropriate certification for a software system that the company can demonstrate has 
relevant equivalence to that to be developed. 

In this way there is a clear gateway for companies to enter the Government ICT market, and the cost of 
achieving certification is borne by the prospective companies rather than the Government. 

Related course of action: 

1. Government sits down with representatives of the quality assurance and audit sector of the 
international ICT industry to agree classification of software standards that might be applicable 
for the full range of anticipated systems, together with what might be the minimum standards for 
each level. 

2. Processes are agreed for how accredited software quality assurance/ audit companies should 
certificate  software  to  meet  Government’s  requirements.  (For  example,  certification  may  only  be  
deemed valid for a set period). 

3. How  such  certification  should  be   integrated  with   the  Government’s   ICT  procurement  processes  
needs to be clarified, and the necessary action taken. (For example, appropriate time may need to 
be built in for companies to seek and acquire certification). 

4. The  above  should  enable   the  approach   to  be  ‘fleshed-out’,  so   that   the  mainstream  ICT  industry  
can be consulted. This might benefit from a pilot exercise, where a software quality assurance/ 
audit company tests an agreed, existing piece of software. A view may be formed as to the order 
of magnitude of fees for certification testing. 

5. Thought will need to be given to any cascade/ subcontracting implications, such as where a 
company provides a product to Government, which itself uses software (which may or may not be 
sourced from another company). For example, transport and armaments use software for a range 
of purposes – is the Government confident of the software quality? 

6. Assuming a positive outcome from the consultation, the approach is then implemented. This will 
include: a process to accredit software quality assurance/ audit companies to certificate software; 
with suitable publicity to enable ICT companies to take appropriate action. 

The above course of action should not require a great deal of time, and could be completed within a matter 
of months. By setting explicit, transparent software quality standards, the Government will send out a clear 
message about the importance of software quality assurance. An independent certification process should 
enable the opening up of the ICT market to SMEs, at minimal cost to the taxpayer, and bring confidence to 
Government about proposals/ products received. 

Option B: Consortia Approach 

An alternative approach is to use, or encourage, consortia with three components to develop ICT systems: 

 Large companies to supply the vision and overall control; 

 Small companies to supply the technical expertise; and 

 An independent quality assurance specialist company.  

It is recommended here that it is the quality assurance specialist company which has overall project control 
so that all quality issues can be addressed in a timely fashion. This recommendation arises from the 
observation that DO-178b[5] requires persons (Designated Engineering Representatives) who have 
authority over all other project personnel and who sign-off that project. It is these people who ensure 
overall other considerations that quality is never compromised[3]. It should be noted that Designated 
Engineering Representatives are more powerful and more stringent than Independent Safety Auditors that 
relate to software [19]. 

Option C: Contract Requirement 
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This is something of a pragmatic hybrid of the above. It would have procurement processes undertaken in 
a similar way to that at present, but the key development would be to include a contract requirement that 
the successful company must arrange for its software to be quality assured by an independent specialist 
company, which will be responsible for signing-off the project. This may or may not specify the 
involvement of a Designated Engineering Representative, according to the nature of the system being 
procured. The cost of the independent quality assurance would need to be built in to the bid; thereby 
incentivising the bidders to ensure high quality software so that such costs are minimised. 

In this way the Government is ensuring access to appropriate independent specialist skills at the right time, 
with no budgeted cost incurred on its own part. The related costs will have been built into the bids and the 
sums involved and the attitude of the companies would have been evaluated as part of the procurement 
process. 

In circumstances where a company approaches the Government will a novel ICT product then involving 
an independent specialist company to audit/ validate the software on offer represents good sense. The cost 
of such audit/ validation would be the subject of debate and negotiation. 

 Option  C   is   arguably   the  most   practical  way   forward.  Option  A  may  be   considered   to  be   a   form  of   “red   tape”,  
which Governments and Industries are always keen to reduce. Option B could be considered to be somewhat 
idealist – while collaborative consortia have advantages, there can be no compulsion in their creation and therefore 
they are unlikely to occur (across the board). 

To support such a procurement process one possibility is for the Government agency to appoint the independent 
specialist company/ Auditor at the outset, to help draft the quality requirements and standards. The Auditor may 
also participate in the assessment of the bids. The chosen contractor must then accept the role of this Auditor and 
undertake to satisfy the quality requirements as assessed by that Auditor.   

Discussion 

The whole issue of public sector ICT systems is challenging, and includes many conundrums, such as the fact that 
over time a system will become more stable, but at the same time it will become more obsolete. 

This analysis of potential procurement processes focuses on a particular issue that is key to underpinning the 
success  of  the  whole  of  the  Government’s  ICT  strategy[1]. It needs to be positively addressed, otherwise there is the 
danger that the good that is in the new strategy will not be realised. 

Making software quality and audit a contractual requirement (Option C) is a sensible and practical way forward, 
which can be quickly acted upon. The results from such audits should be collected and collated on an ongoing 
basis, so that the Government can strengthen its intelligence in this matter. 

The concept of using open-source software which is a central feature of the ICT strategy[1] has much to commend 
it, but it has to be recognised that the quality of such software is usually completely unknown and can be considered 
suspect. However, whilst the process-related quality will always remain unknown the product-related quality can 
definitely be measured and even improved at relatively little cost. The relevant techniques are again essentially 
those product quality techniques already mentioned and exploited by established companies. This analysis does not 
challenge the policy of using open-source software in any way. It is aimed at complementing it and strengthening 
the ways in which (other) systems are procured, in a practical and cost-effective manner, so that those that 
Government acquires will be of top quality. 

Conclusions 

The  “Third  Party  Guidance”  described  above  was  submitted  to  the  UK  Government  in February 2013, where it has 
been circulated to Government teams that have an interest in this area, including the Government Procurement 
Service itself. Given the timeframes involved in public sector procurements it will be some time before any impact 
can be measured and evaluated. Nevertheless, the importance of assuring the quality software is something that all 
Governments need to address in their procurement of ICT systems, particularly given the current systems security 
agenda. Therefore the “Third  Party  Guidance”  has  worldwide  relevance. 
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Abstract 

In innovative public procurement can be innovative objects where the purchasing object itself is innovative. Those can 
be procured by general or innovative procurement procedure. The other dimension is where the method of public 
procurement is innovative. We examine in this paper innovative procurement processes including organizing innovative 
procurement, procurement strategies and sourcing process.. The processes are identified from literature research and 
practical cases both from the public sector and private sector, including procurement of existing products or services 
and those to developed. They can be innovations made within the organization, which could be procured from outside 
service providers as a service or as consultancy where the service is performed by the organization itself. The 
innovative processes are assessed towards a large innovation case base in social and healthcare sector from Finland, 
Sweden and UK. An analysis will show which kind of procurement processes are needed for the case base and which 
innovative procurement processes still could be used in public procurement. Due to public pressures to increase the 
effectiveness and end-customer value creation in public organizations and services, it is essential to pay attention on 
developing new innovations and innovativeness in the public procurement. However, there is only limited number of 
research conducted on innovation practices and types in the public procurement. 

Previous research 

Innovation in purchasing and supply management 
Innovative purchases and innovation in the purchasing management has achieved a lot of both managerial and academic 
attention in the recent years. Especially, the public sector interest towards more differentiation and demand based 
approaches in comparison to competition through price has provided attention in the policy making and practical 
management of purchases (Edler and Georghiou 2007). It has been recognized that in various purchasing categories 
innovativeness may provide better performance outcome for the public organizations than reduced purchasing price.  In 
this section we briefly outline the forms of innovativeness in the purchasing and supply management. 
  
There are various types of innovations that can be used to identify the purchasing objectives in the innovation process. 
Innovation in the supply chain involves changes in product, process, or service that either reduce cost or improve 
efficiency, thereby increasing customer satisfaction (Roy, et al, 2004). Innovations can be classified into incremental 
and discontinuous ones.  According to Phillips et al. (2006), close supplier relationships are supposed to favor 
incremental innovation, while new and temporary relationships should favor discontinuous innovation. It is also 
possible to classify innovations based on their role value chain into product and process innovations. Product 
innovations which may be physical products or services have a direct connection to the customer. Process innovations, 
on the other hand, are often dedicated to improve the effectiveness of the supportive actions in the supply chain. This 
distinction is not always very clear since many services may be seen as both products and processes.  Innovation is not 
just important in the supply chains of physical products but also processes and services have an essential role in the 
innovation management. 



 
In order to identify the nature of innovation in the purchasing and supply, we have made an investigation on existing 
research conducted in this field. The main findings of the review have been presented in the Table 1. The purpose of the 
review has been to identify the sources of innovativeness in the purchasing. 
 
Table 1. The sources of innovation in purchasing and supply. 
Sources of Innovativeness in purchasing and supply Sources 
Supply chain and purchase process development McGinnis  and Vallopra, 1999; Croom, 2001 
E-commerce and ICT applications in supply chain Croom, S., 2001, Min and Galle, 1999, Monczka 

et al. 2010 
Early supplier involvement and supplier innovativeness in 
product and service development 

Wynstra et al 1999, Zsidisin and Smith, 2005, 
Schiele 2006, Schiele 2010, Monczka et al. 2010 

Creating an innovation seeking demand and a market Edler and Luke Georghiou, 2007 
Sustainability in product development Green and Morton, 1998 
Integration of supply management in the innovation strategy 
and R&D roadmap 

Schiele 2010, Monczka et al. 2010 

Tradeoff business analysis between price and innovation Monczka et al. 2010 
Innovation workshops with key suppliers Monczka et al. 2010 
 
In the first category, supply chain and purchase process development has been recognized as an important source of 
innovation. Here, the purchase process re-engineering and automation of supply chain processes may have an essential 
impact on structure and effectiveness on purchasing (Croom, 2001).  According to McGinnis and Vallopra (1999). 
Production and operations process development/improvement is a significant contributor to competitive advantage and 
purchasing is more likely to play a major role in process development/improvement when the importance of process as 
a source of competitive advantage is considered to be high. Leaner and faster processes may result in cost savings and 
increased customer satisfaction due to lesser manual work, faster delivery speed, and reduced failure rate.  
 
Strongly related to the process development, the E-commerce and ICT applications in supply chain plays an important 
source of innovativeness in purchasing (Croom, S., 2001, Min and Galle, 1999, Monczka et al. 2010). Incremental 
innovation focus merely on the reduction of administrative costs by automating the manual processes (Croom, 2001). 
More sophisticated approaches cover the the ability to use the Internet to seek new suppliers (Croom 2001) usage of e-
system approached to acquiring supplier innovation ideas (Monczka et al. 2010).  It has been recognized that suppliers 
can serve as important source of innovation by bringing new ideas, concepts and reducing the development time of 
services and products significantly (Min and Galle, 1999). 
 
Perhaps the most popular research stream in the purchasing innovation management is related to Early supplier 
involvement and supplier innovativeness in product and service development. This ESI approach addresses the 
collaborate with suppliers in developing or implementing certain 
Innovations (Wynstra et al 1999). In other words, it seeks to get innovations out from the suppliers by developing clear 
collaborative processes for the early involvement of suppliers. Advantages of such an early involvement include 
reduces product development cycle time, improvements in the product quality, enhancements in the utilization of 
supplier expertise, improvements in the management of costs, and decreasing the supply risks (Zsidisin and Smith, 
2005). a new task for purchasing arises, as firms need to understand which suppliers actually do have high potential 
contributing to the innovativeness of the firm and which do not (Schiele 2006). 
 
There are also important categories on purchasing innovation, which may be for purchasing organizations looking for 
innovations. Edler and Georghiou (2007) have addressed the use of public demand as an engine for innovation public 
demand, and more into the focus of innovation policy making. They argue that traditional supply-side innovation 
policies are insufficient to meet the challenges posed in promoting competitiveness. Thus there is a need for creating an 
innovation seeking demand and a market. Edler and Georghiou (2007) identified several application areas: e-Health, 
Pharmaceuticals, Energy, Environment, Transport and Logistics, Security, and Digital Content as possible sectors for 
innovation. The recent trend of sustainability in product development should also be taken into account when 
considering the ability to use market mechanisms to persuade suppliers to innovate or increase environmental 
performance (Green and Morton, 1998). 
 
The recent research by Monczka et al. (2010) identifies additional areas of innovation in purchasing and supply 
management. They address the importance of the Integration of supply management in the innovation strategy and 
R&D roadmap. According to Schiele (2013) technology roadmaps can be used to bridge NPD strategies and sourcing 
strategies by including the supply network design as a step in roadmap formulation and including purchasing 



professionals in its formulation. Monczka et al. (2010) also identifies the significance of making tradeoff business 
analysis between price and innovation, and organizing innovation workshops with key suppliers. 
 
The  current  research  has  focused  mainly  on  the  how  suppliers’  enhance  the  innovation  of  purchasing  organization  and  
how suppliers are connected early in the development processes of the firm. However, more research is needed also on 
the factors of innovativeness of purchasing organization itself and classification of purchasing-related innovation types. 

Theoretical background 

The definition of innovation by OECD 
Based on the innovation management literature, there are several types of innovation types that can be used for different 
purposes (Tidd et al, 2005). The OECD Oslo Manual for measuring innovation defines four types of innovation: 
product innovation, process innovation, marketing innovation and organizational innovation. 
 
A product innovation means a good or service that is new or significantly improved. This includes significant 
improvements in technical specifications, components and materials, software in the product, user friendliness or other 
functional characteristics. 
 
A process innovation means a new or significantly improved production or delivery method. This includes significant 
changes in techniques, equipment and/or software. 
 
A marketing innovation means a new marketing method involving significant changes in product design or packaging, 
product placement, product promotion or pricing. 
 
An organizational innovation means a new organizational method in business practices, workplace organization or 
external relations. 
 
The definition of innovation in purchasing context 
An innovation is an invention commercialized on the market by entrepreneurs (Schumpeter 1939). In purchasing 
context this means that the purchasing object is an innovation, and it is new to the purchasing organization. 
 
In case on marketing innovation we can recognize prizing, and in procurement terms in which way the procurement unit 
is asking the prices. 

 
The customers of public procurement 
In public procurement there are several types of customers. The end-user is using the service, but pays usually nothing 
or a small percentage of the cost. The relatives of the end-user are an important customer group especially if the end-
user has a limited capability of deciding for himself (eg. children, mentally ill, handicapped, elderly with dementia, 
patient in coma). The relatives can be responsible for paying the end-customer payment of the service. The end users 
usually have commercial customer service values. The landscape of customers was also recognized by Yeow and Edler 
(2012). 
 
The third type of customer is the paying customer, normally the public entity, which pays the majority of the cost. The 
management typically has customer service and economic values. Within the paying customer there are internal 
customers, like the management, unit chefs and employees. They have commercial customer service values. These 
customers are called congeneric customers by Hommen-Rofstam (2009). 
 
Public entities are governed by politicians who may have political values. The political values can be economic – 
usually redirected to less cost reductions elsewhere, financing better political objects or less taxes. There are rational 
political values as environmental, social politic values and local economic development values. In addition there can be 
party or individual political values. 
 
An indirect customer is the employer of the end-user. By the Finnish legislation the employer pays the employee the 
salary or wages during the day of getting ill and 9 following working days. After that the employer gets compensation 
from the Finnish social security agency, which is the second indirect customer, financed by the Finnish taxpayers. 
 
A direct customer can in certain cases be only the end user with 100% self-financing responsibility. In these kind of 
procurement cases the public entity qualifies one or several suppliers for the end users. These are used eg. for 
supportive services as cleaning. These are called extrinsic customers by Hommen-Rolfstam (2009). 



 
Different aspects of innovative procurement 
 
Product novelty can be either novelty products or services ready to use. Yeow and Edler (2012) call these off-the-shelf 
products. Hommen and Edler (2009) call these late phases of evolution. The second type is innovative products or 
services to be developed in a reasonable time. The third type is technology roadmap sourcing meaning development 
activities during the lifecycle of the product. These earlier phases are called early or middle phases of evolution by 
Hommen-Edler (2009) 
 
The innovative product can either be demand originated or created by technology push. These are not necessarily 
opposite approaches, because technology push starts with opportunity analysis or market research. Technology push can 
create radical improvements whereas customer demand usually has incremental improvements as results (Brem et al). 
 
There are different scopes of the requirements definition. In services the wording can be resources, process, end product 
or value (Axelsson, Wynstra)  In products innovative approaches can be expressed in criteria eg value for a certain 
purpose (pedagogical). There is also a third type of innovative procurement used by innovation funds or procurement 
programs: performance-based acquisition (Federal Acquisition Central). This type is quite near to buying value. Usually 
the accepted projects are assessed by a jury. 
 
The innovative procurement can by Hommen, Edler (2009) be either for direct (intrinsic), congeneric need (shared by 
buyer and other organisations) or catalytic (extrinsic needs, pertaining to other actors than buyer organisations). These 
catalytic needs are mentioned in innovation policy. 
    
Procurement processes for innovative public procurement 

Deducting from literature and we need to define the required purchasing processes as follows. 

1. Defining the scope of the purchasing object 

In defining the scope we can use make-or-buy analysis for the ongoing services. The question is typically whether 
outsourcing is more economic or offers more quality for the same price. The outcome of the analysis can also be 
insourcing the services. 

A subquestion to this is make-or-buy analysis for development of operation and change management. Do we buy them 
as a part of ongoing services or separately. 

The second aspect of the scope is strategic decision of ownership of premises. Within purchasing definition this falls 
under the definition of make-or-buy decision, but in administrative sciences this is called ownership strategy. 

The third aspect is evaluation of congeneric or extrinsic needs. (Hommen, Rolfstam). Can the purchasing object have 
other users than the buyer organization. In case of social services there can be qualified suppliers for wholly customer 
paid services. 

The fourth aspect is life-cycle cost. This is considered in public-private partnerships or variations of it. The second 
application is life-cycle cost of people to be cared – in case of early cure there is possibility to avoid longer or more 
expensive care periods. 

The fifth aspect is technology as an opportunity (technology push) or public technology procurement (need pull). In this 
aspect the public entity is procuring a product or service which is to be developed within a reasonable time. This can 
require one supplier or a network of suppliers.  

2. Defining the customer types 

In case of congeneric and extrinsic scope the customer types shall have to be defined. 

3. Defining the customers within the customer types 



Within the customer types there are different groups as customer with their own values. In social and healthcare there 
are end-customer, their relatives, the management of the public entity, personnel of the public entity and the politicians. 

4. Defining customer values 

The first subset of value is general customer service values, in this paper looking in social and healthcare. Andreasson, 
Winge (2010). 

 

Figure 1: Customer service in social and healthcare 

The second subset is measurable service or product specific values, especially in social and healthcare. Examples of 
these are RAI-measurement of elderly people. 

The third subset is widely accepted values such as environmental values or social values. These values have roots in 
politics eg. environmental politics or social politics. 

The fourth subset is savings, especially in procurement terminology. In purchasing the economics is measured by cost 
reduction, which can be caused by lower unit prices or demand reduction. The indirect economic value is measured by 
the salary or wages of the employee and the daily payment from the Finnish social security agency. 

The fifth subset is other economic values than savings. Innovative procurement can be catalytic sourcing for products 
and services, which can be bought by extrinsic customers or beyond the scope of the purchasing object. 

The sixth subset is political values beyond the widely accepted values. These can include party politics, local politics or 
individual politics. 

5. Reverse marketing for innovations 



Reverse marketing for innovation means an active statement for searching innovations and promoting that to suppliers. 
It can mean specific user driven innovations, value based innovations or technology push innovations. In order to 
function properly the suggestion shall have to be handled in a reasonable time. 

6. Supply market research / search for innovations 

According to von Hippel (1988) innovations can be found from customer, competitors or suppliers. Monckza et al 
(2010) recognizes additionally government research, universities and other sources. Let us look at comptetitors and 
suppliers. 
 
Public units typically have no competitors, so the relevant term can be similar kind of domestic or foreign organisations. 
 
Suppliers can be further classified from innovation point of view as follows: 

x direct material suppliers 
x direct service suppliers 
x indirect equipment suppliers 
x indirect service suppliers (development and planning) 
x machinery investment suppliers 
x construction investment planners 
x construction investment suppliers (complex product systems) 
x 2nd-tier suppliers 
x network of suppliers 

 

7. Competition set-up 

After we know values and suppliers we must decide from which supplier group the innovations may be asked. 

Secondly we must decide the scope of RFP, whether we are sourcing the lifecycle of the customer or just coordinating 
services, and are there catalytic possiblities 

Thirdly is the change or development process within or out of scope. 

Defining whole or partial orders will serve goals for multiple SME suppliers versus the economics of scale from large 
companies. 

Fifthly we must separate the large volume bulk products from innovative framework agreements with small monetary 
volume. 

8. Determining the initial purchasing requirements 

This  means  by  O’Brian  (2012):  
x regulatory requirements 
x assurance of supply 
x quality 

o specification based on previous 4 phases (among other things) 
x service 

o general service requirements 
x cost / commercial 

o savings goals 
o other economic values 
o commercial terms and conditions 
o incentives for innovation benefits 

x innovation 
o capabilities for innovation 
o arrangements for sharing and collaboration 

 



9. Determine quantity for RFP 

For RFP the quantity of requested products and services must be collected. 

10. Determining supplier requirements 

Supplier requirements from public procurement law are compulsory. In addition to those there can be RFP specific 
qualification metrics, eg. credibility of the company, references. 
 

11. Determining the award criteria 
 

The award criteria can incorporate quality aspects, innovation and other aspects. With the current market court practice 
the evaluation metrics must be defined in advance, so this part inhibits the innovation potential.  

12. Select procedure 

For innovative procurement we can use standard procedures, if only the object is innovative. If special procedures are 
needed, we can use precommercial procurement, negotiation procedure and competitive dialogue. 

13. Notice 

Legal notice shall be sent to OJEU for procurement over threshold value. 

14. Request for proposal 

In terms of innovative procurement we can use the standard procedure. The innovative part comes in questions and 
answers and when using negotiation or competitive dialogue. 

15. Proposal evaluation 

Proposal evaluation is processed in three phases. First the supplier must be qualified, secondly the proposal must 
correspond the RFP document requirements. In the third phase the proposal are evaluated with award criteria. This third 
phase is for innovative procurement the difficult one, because the award criteria shall have to be decided in advance.   

About the social and healthcare sector in Finland 
The framework can be classified in three categories: healthcare, social and non-social-healthcare. Healthcare is financed 
by municipalities, partly by the national government subsidies compensating the differences in demographics. Every 
municipality is a member in a hospital district producing special heath care. The primary care is either produced by 
municipalities themselves or by social-healthcare cooperation organizations. 
 
Besides the public healthcare service there is the private sector. Private healthcare companies provide outpatient 
services and limited selection of surgeries. The customers get a subsidy from the Finnish social security agency, but the 
amount to be paid by the customers is the larger share. The private sector has also a large market share in occupational 
health care service.   
 
Social care includes services for citizens with descended ability. The main categories for publicly financed social care 
are elderly care, handicapped care, foster care, mental care, care for drug abused. The services are partly produced by 
municipalities are social-healthcare cooperations, but also procured from outside service organizations. 
 
The non-social-healthcare activities can affect the physical, mental and social welfare. Those activities can be produced 
by the municipality (eg. schools, sports facilities, libraries), non-public organizations (eg. associations, sporting clubs) 
or by citizen-to-citizen interaction (eg. neighbours). These matters are not discussed in this paper. 

Analysis of the innovation objects 

Innovation organisations 



Innovations were sought from national innovation bodies: Tekes in Finland and Vinnova from Sweden. They are 
innovation financing bodies. From Tekes the project catalogue with enterprise projects and research projects was 
analysed. From Vinnova two idea papers were analysed. 
 
The second case source was the innovation units of healthcare providors: SLL Innovation from Sweden and NHS 
Innovation from UK. The case material is from NHS SW, where was a collection of service innovations. 
 
These cases represent only very limited amount of innovations made in the social and healthcare sector, but it is meant 
to be an exploratory research what kind of innovations there are and further used to analyse how to procure this kind of 
innovations. There could be a larger proportion of materials and equipment in other parts of NHS: 
 
The case base contains 43 cases from Swedish Vinnova material, 53 cases from Finnish Tekes material. From national 
healthcare organisations 30 cases from British material and 35 cases from Swedish SLL Innovation.  

Discussion  

About the organizations 
 
The innovation bodies of the healthcare providers were concentrated in spreading and commercializing the inventions 
made by the personnel. In addition to that they provided services for enterprises for evaluation and certification of their 
products. Striking was that they did not seek innovations from the market. 
 
Formulation of the potential procurement objects 
 
From the case base we can examine what kind of procurement object we should have in order to achieve the 
innovations. Therefore we have classified the cases into different procurement categories as follows with the number of 
cases. The decision between development and services is made upon that where the innovation is, in mostly in services. 
 
 
Cases by type All 
Development of individual services 3 
Development of several services 2 
Development of services, technology and premises 2 
Coordinating services 21 
Services 43 
Supporting services 3 
Enabling technology 61 
Materials 19 
Premises 2 
Other 11 
Together 167 
 
Table 2: Cases by type 
 
Purchasing process compatibility to types of procurement objects 
 
The development objects can be bought by development suppliers either consultants or engineering companies. That 
affects the choice of which supplier group you are searching the innovation. The same question can be made for 
coordinating services, services, enabling technology and premises. 
 
The same object groups face the question of make-or-buy decision for development ie. do we buy the changes with an 
implementation project. 
 
When we investigate the objects in enabling technology and materials, we can recognize that many of these innovative 
objects are designed for special circumstances or rare kind of patients. When public organizations make RFP:s for 



healthcare materials or rehabilitation equipment the focus is in large procurement volume products whereas these 
innovative products are likely to be small procurement volume products and likely to be out of the RFP. Therefore it 
could be advisable to introduce RFP for framework agreement of innovative products. The product can be evaluated on 
innovation values. 
 
For coordinating services we need to choose whether we buy the coordinating services with or without the services to 
be coordinated. If we choose to buy only the coordinating services it is near the project management contracting in 
building premises, where the project management company receives a fixed fee for controlling. This method enables 
smaller risks because the different contracts are smaller and there is more competition. In social and healthcare it means 
also that the coordinated services can be both from the public entities and from other sources. If we choose to buy all 
the services from one company there is likely to be more risks calculated or causes inflexibility to services. 
 
In the cases technology push was recognized in SLL cases where they evaluated innovative products for the suppliers 
on a contract basis. Supplier market research was not mentioned in cases nor in the organization profiles.   
 
The innovative parts of the procurement process are defining the scope, competition set-up and determining the 
requirements for innovative purposes. In commercial requirements the need for incentive for innovation must be 
mentioned. In all these procurement innovation phases we need collaboration with potential suppliers. 
 
The public procurement legislation does not mainly affect the innovative public procurement. The requirements and 
criteria must be non-discriminative and the evaluation of criteria must be based on beforehand known principles. 

Conclusion 

From the case base we can conclude that there are many mature innovations available, but few are searching them. 
National innovation bodies and those parties seeking financing from the innovation bodies want to make their own 
inventions. The second problem lies in that these innovations are small in monetary volume and thus not interesting for 
commercial players. Framework agreements for innovative products would help the situation. 
 
The second theme which is not addressed in this paper that in social and health care there seldom is a development 
organization. In Yeow and Edler the Assistant Nursing Director was the development organization which was 
reinforced with a testing team in later stages of the development. This matter needs additional research about the 
research and development landscape in public entities. 
 
The third theme raised in this paper was the customers and their values. In public entities there is little research of 
customer satisfaction detailed in different customer types. In Yeow and Edler it was recognized that in the initial phase 
they did not know the real needs, which in turn had to be revised in the testing phase. 
 
The legislation itself does not inhibit innovative procurement. The challenge is rather making requirements as end 
products instead of dictating how to perform processes. Another aspect is searching value from procurement contracts. 
In terms of savings we should have a supplier-buyer discussion forum about principles for innovative procurement. This 
would concern code of conduct for proprietary information, incentive structures for idea and realizing benefits.  
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THE IMPACT OF RAPIDLY CHANGING TECHNOLOGY IN THE GOVERNMENT 
SUPPLY CHAIN 
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ABSTRACT. According to the institute for supply management (ISM), technology is 

changing more rapidly than ever and these changes are shaping the future of procurement and 

supply chain management, including the public sector. Not only are these technological 

advancements bringing about changes in society, they are changing the manner in which 

business is conducted throughout the acquisition procurement cycle. All sectors, including 

manufacturing, high-tech, automotive, and government, are evaluating their existing business 

practices to ensure they are fully leveraging current technology. As an example, the supply 

chain has shifted from suppliers within a local geographic boundary to suppliers throughout 

the world, made possible by advancing technologies. More recently, technology has enabled 

public agencies to blend the use of both local and global suppliers. .  

This paper, through an evaluation of practics by leading agencies, will examine how 

technology advancements are changing how governments do business throughout the supply 

chain.  This examination includes the current technology uses in the government supply chain 

for both the buying agency and the supplier.  The challenge for governments at all levels is 

how to integrate new technology in the procurement process so it can be used to their 

strategic advantage. Areas of concentration include supplier selection, product research, and 

electronic bidding.  In fact, the authors contend that in all phases of the procurement cycle 

there is advancing technology that is impacting the role of the public procurement 

professional. These phases include strategic procurement planning, solicitation development 



  

and supplier selection, and contract administration (Thai, 2004). This paper will examine the 

potential impact to these distinct phases within all levels government, as well as their 

potential application to private sector supplier markets.  Finally, this paper provides 

recommendations for areas of focus for public procurement practitioners, including areas for 

growth and development. 
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Matthews, FNIGP, CPPO, C.P.M., MAM is on faculty at Portland State University, Oregon, 
USA where he teaches for the School of Business, Supply and Logistics Management 
Program. He is a past president of NIGP, the Institute for Public Procurement. 
 
 

INTRODUCTION 

          Public procurement is an advancing profession. Its roots can be traced back to the 

1700’s when the US Congress enacted legislation to direct the manner in which goods and 

services were procured by the government (Callender and Matthews, 2000). While many 

contend that these initial efforts to shape the procurement field were regulatory in nature, 

they nonetheless paved the way for future practitioners to play a more strategic and active 

role in the procurement process. To demonstrate the advancement of procurement 

professionals from reactive to strategic, one must contrast the regulatory actions that have 

shaped the profession.  

           During the late 1800’s, the focus was on prohibiting unethical conduct through the 

passage of anti-trust legislations such as the Sherman and the Robison-Patman Acts. These 

acts were passed with the intention of leveling the playing field and ensuring a competitive 

environment existed (Buffington and Flynn, 2008). Moving forward to the 1990’s and the 

Federal Acquisition Streamling Act (FASA), the focus was on empowering the public 

procurement practitioner by expanding their authority and ability to use value based 
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procurement (Thai, 2003). Therefore, the role of public procurement has clearly shifted from 

one of a regulatory and reactive nature to one that is of indeed strategic and proactive.  

According to Rendon and Snider, the expectation for public procurement has shifted from 

being implementers of public policy to playing a key, strategic role in the early stages of 

development (2010). Further, the expectations of public procurement professionals have 

increased in recent years. Operating at a high level of responsibility and quality is expected 

along with an orientation toward leading private sector practices that increase efficiency 

(Alkadry and Bhargava, 2005).  

            A key part of this evolving, strategic role is the incorporation of leading technologies 

into all facets of procurement. According to Callender (2003), the use of technology in public 

procurement will allow its members to better focus on strategic issues. This paper will 

identify the recognized steps in the procurement cycle and will examine which technologies 

are being utilized by leading agencies. Further, the authors will consider both the buyer and 

supplier sides when evaluating the impacts of technology. 

 

THE PROCUREMENT CYCLE EXAMINED 

          It is no secret that, traditionally, the field of purchasing was considered as merely the 

act of buying (Calender, 2003). The determination of the need for the particular goods, the 

level of quality that was necessary, and the timing of the delivery were normally determined 

by an end user. Only when the time came to actually place the order or contract, was the 

purchasing agent brought to the table. Therefore, it was not unusual that public procurement 

practitioners were often the last to know about a purchase. With the development of 



  

procurement as a recognized profession came increased participation and involvement. The 

following figure depicts the phases of the public procurement cycle, as well as the specific 

steps involved in each: 

FIGURE 1: The Procurement Cycle 

 

 

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Source: Adapted from Introduction to Public Procurement, Thai and Pitzer, 2009, NIGP 
 

 
          The first step of the procurement cycle is engaging in strategic procurement planning. 

This, of course, requires the procurement professional to be involved in the earliest stages of 

an acquisition, and generally includes activities such as stakeholder meetings and budget 

reviews. Being involved from the beginning will provide for a better understanding of 

program needs and end user objectives by the procurement professional. In recent years, 

spend analysis has evolved into a key part of the strategic planning process. By fully 

understanding how much is spent in what commodity areas, agencies can better position 
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themselves as the move forward with a strategic procurement plan (McCue and Johnson, 

2011). In fact, it is through the understanding of agency spending patterns that procurement 

can identify and deliver efficiencies (White, 2013). The procurement cycle is an iterative 

process in that it can be repeated and improved upon. Undoubtedly, when a procurement 

professional completes one acquisition, he or she can be better positioned for the next one. 

Lessons can be learned and improvements made in order to “fine tune” the public 

procurement process. Whether a request for proposal (RFP), invitation to bid (ITB), or 

invitation to tender (ITT) is utilized, the procurement method can be enhanced for future use.   

           The procurement cycle (or process) can be viewed as a “cradle to grave” approach to 

acquiring the needed goods and services. Each step represents a key element of public 

procurement and must be approached with diligence and professionalism. Ideally, the 

approach taken by the procurement professional would be comprehensive and cross-

functional to address the needs of the end user (Thai & Pitzer, 2009). By being aware of, as 

well as involved in, the entire procurement cycle, procurement can best add value to the 

acquisition process. 

 
 

THE TECHNOLOGY CYCLE 

 Examination of the technology cycle can shed some light on how the public 

procurement process has evolved over time. Technology forecasting research has determined 

that we are in the midst of the information technology era with the long wave starting around 

1975 to end in about 2025 (Devezas, Linstone, & Santos, 2005). This evolution has led to 

increased complexity and periodic restructuring in the public supply chain. For example, 



  

agencies have swung between integration and differentiation, centralization and 

decentralization and localization and globalization. Technology is both a driver and a result 

of complex interactions and shifts in the public procurement process (Coates et al., 2001). 

Today, information communication technologies have made it possible to find examples of 

simultaneous states operating in most agencies. Paradigms began to shift in regards to time 

and transparency as agencies gained comfort with virtual operational structures and 

processes. The length of supply chain paths have increased with globalization while time 

expectations have decreased. Figure 2 shows an example of how technology has helped to 

drive organizational shifts.  

FIGURE 2: The Technology Cycle 

 

 Using this cycle, the impact of technology on the evolution of the public procurement 

process will be explored. Governments began to regulate the use of technology in the public 

procurement process as Internet technologies gained acceptance. For example, in 2000, the 

Clinton administration established an integrated online service system that put all online 

resources offered by the US federal government on a single Web site and the results of a 

research survey reported that over 87 percent of municipal governments had their own 

websites (Moon, 2005). As the public procurement process evolved, it has become more 
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dependent upon technology and more complex.  Croom conducted a technology adoption 

study that identified over thirteen information systems were highly integrated in public 

procurement proceses (Croom & Brandon-Jones, 2005).  Moving into the 2010’s, Web 2.0 

technologies have enabled the public to interact differently with government portals and 

websites.  Use of Wiki’s, blogs, and other social networking tools and applications allow 

citizens to not only read, but also to jointly author content. At the same time the increasing 

acceptance of mobile devices is driving a shift in public expectations for transparency. These 

changes emphasize the need for public procurement managers to improve their level of 

technical proficiency. 

 Therefore, agencies are not only feeling the pressure to increase efficiency, but they 

are also being asked to do so under more and more reforms and regulations (Matthews & 

Calender, 2004). These reforms are demanding that other criteria are considered in the 

government procurement decision problem besides cost.  These can include a higher need for 

transparency, reforms to drive economic stimulus, cost considerations due to budget 

constraints, system capabilities that truly meet the business needs of the organization and 

ensure compliance to policy. Subsequently, not only are regulatory pressures increasing but 

also mobile device technologies are driving public expectations of increased transparency and 

access. With the increased administrative reforms driving a need for increased accountability 

and transparency, future technology acquisitions must be approached from a balanced 

perspective. 

 

  



  

 
STRATEGIC PROCUREMENT PLANNING  

          Strategic Procurement Planning is the transformation of a public agency’s mission and 

objectives into procurement activities. These activities are measurable and allow the agency 

to plan, budget and manage its procurement activities (Thai, 2005). Further, the strategic 

planning must extend across multiple functional areas of an organization. This requires 

procurement professionals to collaborate with their counterparts throughout the organization 

in order to enhance the specification and acquisition of goods and services (Freeman and 

Cavinato, 1990). As regulation, suppliers and information increases, supply chains are 

becoming more complex, expensive and prone to disruption. Innovative thinking is required 

to explore better solutions that meet new regulations and serve the community. In terms of 

technological innovation, it is the use of hardware devices,  software tools and applications to 

improve the supply of public services and create the demand for sustainability, energy 

efficiency and regulatory requirements in new ways (Aschhoff & Sofka, 2009). 

           Benefits of strategic procurement planning are plentiful. According to Frayer and 

Monczka (1997), some of the most common benefits of strategic procurement planning 

include the following: 

• Attention is focused on the organizational mission and procurement decisions are 

linke to organizational strategies. 

• A framework is created for better communication with suppliers and cross-

funcitonal team members. 

• Allow procurement resources to be properly assigned according to identified 

opportunities and risks. 

• Identification of opportunities and potential threats for future procurement 

activities. 
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          Leaders in the procurement field certainly understand the value of early involvement 

by way of strategic procurement planning. While federal and national governments had 

historically considered technology as a line item in their budgets, it wasn’t until the 1960s 

that state and local agencies began to consider technology in the public procurement planning 

phase. Public procurement practitioners do not need to become experts with technology; but 

they must improve their technological competency to continue to actively influence the 

strategic planning process. Researchers can help by conducting studies that apply multiple 

criteria decision making tools under uncertainty. While cost certainly remains a criterion, it 

must be balanced against other criteria such as performance and transparency. Thus, it is 

important to invest in the right ERP (enterprise ressource planning) and e-tendering systems 

(Mccue & Roman, 2012).  

 Spend analysis is a leading tool for public and private sector procurement. It can 

provide tremendous value to the acquisition process by increasing visibility into agency 

spending and therefore promote the use of superior sourcing decisions (Dwyer, 2010). 

According to the Aberdeen Group , public sector managers should mirror the practices of 

their private sector counterparts in this area and better leverage technology in their spend 

analysis. For example, at United Parcel Service of America visibility extends beyond internal 

systems and includes partners enabling collaborative decision-making (Butner, 2010).  

Through the use of automated systems, data can be collected, aggregated, cleansed and 

analyzed to improve procurement performance. Among other benefits, research shows that 

organizations using automated spend analysis realize 43 percent shorter cycle times and 17 

percent higher savings (Aberdeen Group, 2009). 



  

 
          Automated and standardized reporting is key to the spend analysis process. Public 

organizations approach this in a variety of ways, such as the use of existing enterprise-wide 

systems or the use of a third party system that focuses on spend analytics and can be 

intergrated into an existing ERP system. An example of the latter is the State of Michigan, 

USA, who embarked on an e-procurement initiative in 2013. In order to provide better 

information and tools for decision making by procurement offices, Michigan selected 

BuySpeed as its e-procurement provider in rolling out a “Buy4Michigan” initiative. While 

still early on in the project, results are promising. It is allowing the state agency to drive cost 

savings while meeting its unique business needs (Government Procurement, 2014). 

          It should also be noted that there are several advantages to suppliers as a result of 

strategic sourcing efforts by the government. As procurement professionals analyze the 

various commodity markets they buy in, they can better understand the supplier side of the 

equation. This includes supplier capabilities, historical performance of suppliers, and supplier 

profit margins. Of course, technology is employed in gaining a better understanding of supply 

markets though the use of both suppler web sites and B2B (business to business) trade 

bulletin boards (CIPS). The approach that relies on conventional wisdom and benchmarking 

or best-practices is helpful but no longer sufficient to maintain a competitive edge. 

Professionals gaining proficiency in technology and forecasting tools can employ predictive 

analytics to gain competitive advantage and better serve the community. While this task can 

be complex, sometimes simple forecasts based upon real time transactional data can be more 

accurate than more complex forecasts based upon historical data. For example, researchers at 

the Johns Hopkins School of Medicine found they could use data from Google Flu Trends to 

predict surges in flu-related emergency room visits a week before warnings came from the 

Centers for Disease Control (McAfee & Brynjolfsson, 2012). 
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SOLICITATION AND SUPPLIER SELECTION  
 

          An area that public procurement has well established itself is the solicitation and 

supplier selection phase. This is arguable considered the “act of buying” and has historically 

been an area of focus for procurement practitioners. It includes the solicitation of offers from 

qualified suppliers for the required good or service, followed by the selection of the most 

appropriate supplier. The selection decision must be based on the needs of the public agency 

and also be in accordance with the solicitation document issued. The most common forms of 

solicitation are the invitation to bid (ITB), request for proposal (RFP), and invitation to tender 

(ITT). It should be noted that in recent decades, public procurement has employed a variety 

of methods and approaches other than lowest bid often to support new regulatory 

requirements.  

 Regulation is a demand-side driver. In the United States, an economic regulation was 

driven in part by the Federal Acquisition Streamlining Act of 1994 which promoted 

alternative methods of procurement and higher thresholds for competition. Ten years later, 

Europe experienced procurement reforms with directove 2004/18/EC (European 

Commission, 2004). Approaches to public procurement now include such things as best value 

selection, design-build, value for money, and competitive dialogues (Thai, 2011). More 

recently, the European Union enacted procurement reforms that promote the use of most 

economically advantageious tender (MEAT) in public procurement which considers 

performance, environmental, and social criteria to arrive at a balanced decision. Included is 

an emphasis to stimulate the economy through the use of small and medium sized enterprizes 

(SMEs). Several empirical studies provide evidence to support that making tender offers 



  

more transparent and easily accessible to be a good starting point(Edler & Georghiou, 2007).  

It is important to keep in mind these various techniques when considering the use of 

technology in the sourcing process. Ultimately the technology tools should drive efficiencies 

and improvements to an already progressive approach to procurement. The following table 

outlines the various activities and steps within solicitation and supplier selection. 

TABLE 1 

Activities and Accountabilities in Solicitation and Selection 

Activity Primary Secondary 
Determination of solicitation method Procurement End User, Legal Counsel 
Prepare solicitation documents Procurement End User, Legal Counsel, 

Risk Management 
Receipt of bids or proposals Procurement End User 
Tabulation of bids or evaluation of 
proposals 

Procurement End User 

Contract preparation and execution Procurement End User, Legal Counsel 
Source: McCue C. and Johnson B. (2010). Strategic Procurement Planning in the Public Sector, Herndon, VA: 
NIGP. 

 

       The authors contend that there are three primary areas for technology to impact the 

sourcing phase of the procurement process: distribution of solicitations, receipt of supplier 

proposals, and evaluation of offers. While technology has no doubt improved communication 

with internal stakeholders and the development of standard documents, the leading areas of 

procurement technology fall within the three aforementioned areas. These functional areas of 

e-procurement will be further discussed, as well as the technological options for each. Not 

only do public agencies need to determine whether an e-procurement system is developed 

internally or externally (make vs. buy), but they also need to decide if one system can address 

all needs or if multiple systems may be required. Certainly the advantages and disadvantages 

must be explored and discussed with regard to outsourcing a technology system. Many 

believe that an external supplier can be best relied upon if the system needed represents and 

area of core competency for them. Others contend that there are inherent risks to outsourcing 

IT projects, such as cost overruns and a lack of information hand-off at the completion of the 
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contract. The following table is used by the US Department of Defense when considering 

such a decision on a new technology initiative. 

TABLE 2 

Advantages and Disadvantages of Outsourcing 

Advantages Disadvantages 

Allows DoD to focus on core responsibilities Private contractors provide too little 

documentation and knowledge transfer 

Private industry competition decreases cost Perceived loss of control of effort 

Access to innovation and proven best practices System maintenance can be costly 

Private industry already has needed talent Many IT efforts have been mismanaged 

Usually a lower cost alternative Poor contracting and management can be a risk 

Source: Adapted from Marquis, K (20110, Insourcing and Ourtsourcing for US DoD IT 

Projects: A Model.            

 

E-procurement systems are growing in use throughout the world. Basically, e-procurement 

systems are used to procure goods or services for the government in exchange for payment. 

Many definitions exist for e-procurement, but all seem to come down to this common 

element . The distribution of solicitations has historically been a paper-driven process 

wherein the government would develop, say an invitation to bid for building maintenance, 

and then print out dozens of paper copies. Procurement and the requesting department would 

get a copy, and the rest would be mailed out to known suppliers of the service (the bidder’s 

list). This inefficient and time consuming process was employed extensively in 1990’s, 

frequently in the 2000’s, and even sporadically today. However, leading agencies, 



  

particularly medium to large entities, are solely distrubting their procurement opportunities 

electronically. For more than a decade, the City of Portland, Oregon, USA has partnered with 

E-Bid Systems to post their ITB, RFP and RFQs on a hosted web site 

(www.portlandoregon.gov/bibs/). City procurement staff has access to the system to upload 

solicitation documents for projects of all types and sizes. Files are in a PDF format, which is 

read only to potential bidders. In this case, the state’s largest city chose to select a third party 

system available on the open market, rather than develop their own. The functionality of the 

electronic bidding system allows interested suppliers to access the City’s own web site, 

navigate to the procurement department’s page, and then easily link to the external site to 

actually access the bid and RFP documents. When viewed through the “make or buy” lense, 

this would be considered a “buy” scenario. 

           

CONTRACT ADMINISTRATION  
 

          Contract administration is a key step in the public procurement process. It involves all 

activities after the award of a contract, including performance monitoring, reporting, 

inspection and acceptance, testing, and payments. As a whole, a public procurement system 

would be considered inefficient if it did not include a method of determining whether or not 

the contract was properly fulfilled (Thai, 2004). By the 1980’s, many agencies routinely 

considered information and communication technology for contract administration process 

improvements. PCs and laptops had gained acceptance for improvement into the workflow. 

Electronic word processing allowed templates to be created for RFPs and other documents 

driving efficiencies and standardizing processes. With the expansion of Internet Service 

Providers (ISPs) and web servers, email was not only used for communications but also for 

documentation of transactions. However, research shows the contract administration phase is 

often where things can go wrong in a public contract. According to Flynn (2012), common 
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problems associated with public contracts include failure to deliver, cost overruns, and long 

delays. Many organizations invested in expensive, enterprise resource planning (ERP) 

systems only to encounter unexpected problems (Blanchard, 2007). An expensive lesson was 

learned that public procurement managers could no longer rely solely on technology 

consultants.  

 Public organizations need advice and guidance about proceeding with e-procurement 

technology decisions as they have been asked to stretch their strategic thinking. The private 

sector has long employed multiple criteria to make these decisions, which “can make the life 

of the public procurement officer quite difficult”  (Vaidya, Sajeev, & Callender, 2006). 

Therefore, public procurement practitioners are faced with a dilemma. While many are still 

not familiar with rapidly changing technology and the implications of integrating new 

technology into their organization, it has become a necessary tool. Some are waiting for the 

“best” technology system to be identified because they lack the tools to make the decision 

under so much uncertainty (Davila, Gupta, & Palmer, 2003). Others are waiting for the 

technology to become sufficiently stable  or taking more time to obtain better information 

(Hardy & Williams, 2008). Thus, it is not a surprise that many managers are skeptical and 

cost became the major decision criteria for purchase of technology systems. Despite the 

importance of this decision problem to public supply chain practitioners, researchers disagree 

about the impact of technology on the supply chain (Mukhopadhyay, Kekre, & Kalathur, 

2014). If the three broad goals of contract administration (quality, timeliness, and budget) are 

truly a priority for public procurement, then there is clearly much work to be done in this 

area. 



  

          A traditional approach to public procurement has been to manage the procurement 

process itself and then to “hand off” the contract to the end user for management and 

administration. However, today’s expertienced practitioner realizes that the work is truly just 

beginning at contract award (Matthews, 2002). Proper monitoring of contract performance is 

imperative to managing risk and ensuring adequate performance by the contractor. This will 

allow for early detection of potential problems, which can then be corrected with minimal 

impact to budget and schedule (Davison, 2000). Such an approach is no doubt of benefit to 

the public agency, but there is also a benefit to the supplier or contractor. If problems can be 

avoided early on, there is a likelihood that both parties will benefit by avoiding increased 

costs and strained relationships. 

      As with other phases of the procurement process, proper use of technology can greatly 

aid in the administration of public contracts. More and more organizations around the world 

are utilizing contract administration systems, which can be either an add-on module to an 

existing ERP system or a commercially available third-party solution. This is another “make 

or buy” decision by the public entity with many organizations opting for the latter due to the 

increased functionality (Plimpton, 2008). This can include approval monitoring, standard 

document management, costcontrol and tracking, project completion status, change orders, 

and contract close out. Noted best practices in contract management include the use of 

electronic systems for storage, access and monitoring as opposed to sifting through paper 

files. For example, receiving and electronic notification of an upcoming contract renewal can 

allow the agency to better prepare for renegotiation and potential cost savings (Krappe and 

Kallayil, 2003). This type of proactive contract administration should also relieve the 

contractor of having to be the primary source of monitoring. Not having to notify the agency 

of a pending expiration can allow the contractor to better focus on performance. Additionally, 



   

 18

it is not unheard of for a contract to expire with neither party aware of it, thus leaving the 

supplier without a contract. 

          An example of an organization using a third party system provider is The Ohio State 

University. Due to challenges within their Medical Center that included a lack of contract 

tracking and document standards, the institution partnered with Ariba to imlement a 

comprehensive contract management system. Spend areas such as technology equipment, 

linens, public relations and security services were included in the project. Benefits realized in 

a relatively short time frame included improved visibility between the medical center and the 

university at large, improved contract tracking, and comprehensive reporting. In addition to 

the increased efficiencies, the organization realized a significant cost savings opportunity 

with their linen contractor (Ariba, 2013).  

          While many quality systems are available for contract management, some agencies find 

it in their best interest to keep the effort in-house. The Georgia Building Authority (GBA) 

recently embarked on a project to better track contract administration activities and to 

enhance staff accountability. The contract administration module (CAM) was developed in-

house using a web-enabled database provided through a contract with Intuit-QuickBase. The 

system had little impact on the agency’s resources as it is cloud based. CAM has numerous 

electronic notifications which notify procurement staff via email of contract activity. The 

system prompts end users and project managers for status information, such as contract 

deliverables and schedule milestones. Approvals for contract actions are routed through a 

work-flow program with each manager monitoring an approval queue for their respective 

projects. Users receive updates that include attached PDF documents for review and the 



  

ability to provide approvals through their smart phone. Benefits of the GFA contract 

administration systm include improved communication, record keeping and accountablity 

(Government Procurement, 2013). 

 
 

CONCLUSION 
 Public procurement managers continue to face the challenges of cost containment, 

visibility, risk management, and globalization while faced with increasing regulations and 

customer demands. It is reasonable to expect that technology will to continue to impact shifts 

in costs and other operational aspects at a faster and faster rate. Soon, citizens and suppliers 

may demand real time access to government documents in the form of bid results, solicitation 

offerings and other related information. Radio and near frequency identification technologies 

(RFID) will enable citizens carrying mobile devices to be alerted to real time information 

changes.  Within the next decade, billions of objects will be able to sense, communicate and 

share information through the Internet of Things (IoT) (Butner, 2010). Government planners 

striving to optimize services in operations, transportation, health care and utilities will require 

new sensors and more devices to be purchased and integrated. For example, city planners 

could optimize public garbage service, goods could be transported with no human 

intervention, hospitals may shift to remote self-monitoring for patients at home, and 

consumers may very well manage their individual power consumption through smart grid 

metering.  Management of the convergence of these data sources can promote better 

coordination between agencies and facilitate quicker responsiveness to emergencies and 

disasters. For example, a procurement solicitation to respond to a disaster could be handled in 

real time from a remote location with the right intelligence.  

 The digital and physical infrastructures will continue to converge with falling prices 

and rising use of sensor technologies. Use of this technology will drive paradigm shifts in 

order quantities as suppliers gain the flexibility to purchase piece parts from various 
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manufacturers in sequential, individual, automated ordering systems that improve their 

efficiency. Public procurement will have to keep pace so as not to place additional cost 

burden on innovative suppliers to accommodate the government’s outdated bidding or order 

fulfilment processes by infusing intelligence into decision-making and planning with the use 

of business analytics. Data previously entered or created by people will be increasingly 

automated and collected by sensors and devices. Shipments will report on themselves as they 

move through the supply chain. Advancing technology has proven its impact to public 

procurement in recent decades, which includes every phase of the procurement cycle. As 

technology advances in the future, the supply chain will become increasingly interconnected 

and intelligent. Interconnectedness will create a more holistic view of the supply chain 

facilitating increased collaboration which will directly impact public procurement. Public 

procurement officers will use the increasing intelligence to not only make real-time decisions, 

but also predict future scenarios with increased participation in the planning phase. 

Technology will drive a shift in the role of the public procurement manager from monitor and 

respond to predict and act. Technology will be used to design further flexibility into each 

phase of the public procurement cycle. Simulations and scenario analysis modeling will be 

used during planning, increased interconnected networks of suppliers will be realized in the 

solicitation and supplier development phase, and cost optimization through data analytics will 

increase the contract administration phase. At the same time, visibility will continue to be 

driven by both reforms and public expections. 

 

 
 



  

 
 

REFERENCES 

 
Aberdeen Group (2009). Spend Analysis: Transforming Data Into Value. Boston, MA. 
 
Alkadry M. and Bhargava N (2005). Organizational and Individual Drivers of Compensation 
in Public Sector Buyers, Challenges in Public Procurement: An International Perspective, 
Boca Raton, FL: PrAdademics Press. 
 
Ariba (2013). Achieving Results through Improved Strategic Sourcing and Contract 
Management Processes, Contract Management Case Studies, www.ariba.com   

Aschhoff, B., & Sofka, W. (2009). Innovation on demand—Can public procurement drive 
market success of innovations? Research Policy, 38(8), 1235–1247. 
doi:10.1016/j.respol.2009.06.011 

Blanchard, D. (2007). Supply Chain Management: Best Practices (p. 33). John Wiley & 
Sons.  
 
Buffington, K. and  Flynn M. (2006). Legal Aspects of Public Procurement. NIGP 
 
Butner, K. (2010). The smarter supply chain of the future. Strategy & Leadership, 38(1), 22–
31. doi:10.1108/10878571011009859  
 
Callender G. (2003). A Short History of Procurement, Supply Chain Management: A 
Procurement Perspective, Australian Institute of Purchasing and Materials Management.  
 
Callender G. and Matthews D. (2000). Public purchasing: An advancing profession? Journal 
of Public Budgeting, Accounting and Financial Management. 
 
Chartered Institute of Purchasing and Supply (CIPS). Knowledge Summary, Developing and 
Implementing a Strategic Sourcing Strategy, www.cips.org London. 

Coates, V., Farooque, M., Klavans, R., Lapid, K., Linstone, H. a., Pistorius, C., & Porter, A. 
L. (2001). On the Future of Technological Forecasting. Technological Forecasting and 
Social Change, 67(1), 1–17. doi:10.1016/S0040-1625(00)00122-0 

Croom, S., & Brandon-Jones, A. (2005). Key issure in E-Procurement: Procurement 
Implementation and Operation in the Public Sector. Journal of Public Procurement, 5(3).  

 

Davila, A., Gupta, M., & Palmer, R. (2003). Moving Procurement Systems to the Internet: 
European Management Journal, 21(1), 11–23. doi:10.1016/S0263-2373(02)00155-X  
 
Davison, B. (2000). The Contract Administration Cycle, The Procurement Professional, 
June/July, Herndon, VA: National Institute of Governmental Purchasing. 
 
 
Dwyer, C (2010). Adding value and driving performance with spend analysis, American City 
and County, April. 
 



   

 22

Devezas, T. C., Linstone, H. a., & Santos, H. J. S. (2005). The growth dynamics of the 
Internet and the long wave theory. Technological Forecasting and Social Change, 72(8), 
913–935. doi:10.1016/j.techfore.2005.06.001 

Edler, J., & Georghiou, L. (2007). Public procurement and innovation—Resurrecting the 
demand side. Research Policy, 36(7), 949–963. doi:10.1016/j.respol.2007.03.003  
 
Flynn N. (2012). Public Sector Management, Sixth Edition, Thousand Oaks, CA: Sage 
Publications. 
 
Government Procurement (2014). Financial Integration with Purpose-Built Functionality, 
January, Vol.  
 
Government Procurement (2013). Tracking Procurement From Cradle to Grave, September, 
Vol. 21, No. 4. Penton Media. 

 

Hardy, C. a., & Williams, S. P. (2008). E-government policy and practice: A theoretical and 
empirical exploration of public e-procurement. Government Information Quarterly, 25(2), 
155–180. doi:10.1016/j.giq.2007.02.003  
 
Krappe K and Kallayill G (2003). Contract Management is More Out of Control Than You 
Think, Contract Management, April, National Contract Managemen Association. 

Marquis, Karla (2011) Insourcing and Outsourcing for US Department of Defense IT 
Prpojects: A Model, Computer Sciences Corporation,www.dtic.mil 

Matthews, D., & Calender, G. (2004). The Role of Immanence in the Future of Public 
Procurement. In Internal Public Procurement Conference Proceedings (Vol. 3).  
 
Matthews D. and Callender G. (2003). We’ve Come A Long Way. Government Procurement, 
Penton Media, April. 
 
Matthews, D. (2005). Strategic Procurement in the Public Sector: A Mask for Financial and 
Administrative Policy, Journal of Public Procurement, Vol. 5, No. 3. 
 
Matthews, D. (2002). Ten Tips for Effective Contract Administration, Contract Management, 
Ashburn, VA: National Contract Management Association. 

McAfee, A., & Brynjolfsson, E. (2012). Big data: the management revolution. Harvard 
Business Review, 90(10), 60–6, 68, 128. Retrieved from 
http://www.ncbi.nlm.nih.gov/pubmed/23074865  

McCue, C, Prier, E, and Bevis, M (2008). Making It Happen: Public Procurement's Role in 
Integrating Economic Development and Sustainability Strategies for Local 
Governments in the USA. International Public Procurement Proceedings, August 2008. 



  

Mccue, C., & Roman, A. V. (2012). E-Procurement: Myth or Reality? Journal of Public 
Procurement, 12(2), 212–238. 

Moon, M. (2005). E-Procurement management in state governments: Diffusion of E-
Procurement practices and its determinants. Journal of Public Procurement, 5(1), 54–72. 

Mukhopadhyay, T., Kekre, S., & Kalathur, S. (2014). Business Value of Information 
Technology : A Study of Electronic Data Interchange. MIS Quarterly, 19(2), 137–156. 

 
Plimpton L (2008). Do you know where your contracts are? Entrepreneur, June. 
www.entrepreur.com  

Rendon, R. and Snider, K. (2010).  Suply management in American public administration: 
Towards an academic discipline? Journal of Purchasing and Supply Management. 

 
Thai, K. (2011). Towards New Horizons in Public Procurement, Boca Raton, FL, USA: 
PrAcademic Press.  
 
Thai K. (2004). Introduction to Public Procurement, First Edition, Herndon, VA: National 
Institute of Governmental Procurement. 
 
Thai, K. and Pitzer J. (2009). Introduction to Public Procurement, Second Edition, Herndon, 
VA: National Institute of Governmental Procurement. 

Vaidya, K., Sajeev, A. S. M., & Callender, G. (2006). e-Procurement Initiatives in the Public 
Sector: A Literature Review of the Critical Success Factors. Journal of Public 
Procurement, 6(1&3), 70–99. 

 White, J (2013). First Step Toward Procurement Savings, Government Procurement, Vol. 21, 
No. 4, Penton Media, Atlanta, GA. 

 



1 
 

The Municipal Partnering Initiative: Mixed Contracting in 
Local Government Procurement 

David Rauch 

Northern Illinois University 
DeKalb, Illinois 
E-mail: davidwrauch@gmail.com 
 
Executive Summary 
 The Municipal Partnering Initiative (MPI) is an informal partnership of more than two dozen Chicago, 
Illinois, USA suburban communities which combine their purchasing power to procure contractor services. The 
MPI is unique among pooled purchasing groups in the area and U.S. because contractor services include 
complicated road services which require multiple communities to agree on common bid specifications. 
Additionally, there is no formal membership of the MPI, no fees, no defined duties, rather communities are 
expected to share the workload of contract management equitably. This paper examines the history of pooled 
purchasing in the Chicago area and how it led to the ICMA award-winning program. The cost of three contractor 
services are examined in the region over a six year period, 2008-2013, to compare line-item services costs before 
and after the program began in 2011. MPI prices are compared to pre-MPI prices as well as to non-MPI prices from 
neighboring communities. Analysis found that the MPI prices for the services are generally lower than non-MPI 
prices, but there are important administrative cost savings not currently being captured. A survey to the MPI 
communities also collected information about the internal workings of the MPI which leads to recommendations 
and best practices in pooled purchasing for contractor-provided services, particularly those related to public works. 
 
Introduction 
 The Municipal Partnering Initiative, which formally began in 2011 in the northern suburbs of Chicago, can 
be described as an instance of mixed contracting. Mixed contracting occurs when multiple public agencies jointly 
contract services with a non-governmental agency for service delivery [1]. This is in contrast to joint contracting, 
which connotes a public entity contracting out some service to a private or non-profit organization singularly. More 
than 24 local governments in the MPI jointly craft mutually agreed-upon bid specifications for public works, 
construction, and administrative shared services through compromise and discussion [2 and 3]. Contracts with 
contractors are crafted to include all of the participating communities, with contractors working with the various 
communities to schedule their construction season. Some contracts have more than ten communities signing on, 
others have just two. Some services have two contracts within the MPI and are split by county, others by fiscal 
year, or service type. There are no memoranda of understanding, fees, or membership to be involved in the MPI, 
and communities have participated from four counties as of 2013: Cook, Lake, McHenry, and DuPage County. The 
participating communities are listed in Fig. 1. 
 

MPI Survey Respondents MPI Communities - Non-Survey Respondents 
Arlington Heights Lincolnshire &ODUHQGRQ�+LOOV 

Buffalo Grove Lincolnwood (YDQVWRQ 
Cary Morton Grove )R[�5LYHU�*URYH 

Glencoe North Chicago *XUQHH 
Glenview Northbrook /DNH�=XULFK 

Glenview Park District Northfield /LQGHQKXUVW 
Grayslake Skokie 3DUN�5LGJH 

Highland Park Vernon Hills :RRGULGJH 
Kenilworth Wheeling  
Lake Bluff Wilmette  
Lake Forest Winnetka  

Figure 1: MPI Communities 

Table 1 presents the evolution of services provided under the MPI in the last three years, 2011-2013. 
Table 1: MPI Services Offered* 
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2011 Services # Comms. 2012 Services # Comms. 2013 Services # Comms. 

Crack Sealing 12 Crack Sealing 14 Crack Sealing 15 
Resurfacing 5 Resurfacing 8 Resurfacing 6 

Concrete 8 Concrete 11 Concrete 15 
Sewer Lining 12 Sewer Lining 10 Sewer Lining 14 

Sewer TV 4 Sewer TV 7 Sewer TV 6 
Leak Detection 5 Leak Detection 5 Leak Detection 7 

Hydrant Painting 6 Hydrant Painting 6 Hydrant Painting 7 
Emergency Contr. Asst. 11 Contractor Asst. 9 Emergency Contr. Asst. 9 

Water Meter Service 3   Water Meter Service 7 
  Cold Patch 9 Cold Patch 8 
  Hauling And Delivery 5 PW Hauling/Delivery 3 
  Pavement Marking 4 Line Painting 4 
  Bridge/Retaining Wall 2 Bridge Inspections 2 
  Custodial Services 8   
    Janitorial 4 

    Asphalt Patching 4 
    Tree Trimming 16 
    Street Sweeping 3 
    Sewer Cleaning 2 
    Generator Maintenance 8 
    HVAC Maintenance 8 
    JULIE Locates 2 
    Manhole Rehab 6 
    Valve Turning 5 
    Tree Removal/Stump Grind 16 
    EAB Treatment 2 
    Uniforms 5 
    Auditing Services 6 
    Inspectional Services 5 
    Landscaping 10 

*Some of these services are not delivered in a single contract, but rather some services are broken into groups 
according to budget year ending date, county, or funding source. 
 
Research Context - Region and History 
 
Region 
 It will be useful to define the region in which the Municipal Partnering Initiative has occurred. When 
compared to the 50 largest metropolitan regions according to population as of 2002, [4, 101] states that the Chicago 
Metropolitan region contained the highest concentration of local governments (1,451 local governments) within its 
boundaries.   The   second   highest   was   the   New   York   City   Metropolitan   Region’s   1,321.   The number of local 
governments per capita is used as a measure of political fragmentation and the number of local governments per 
square mile as a measure of spatial fragmentation [4, 101].  The communities that make up the MPI have a median 
household income of $110,174, nearly double the U.S. median household income of $52,762 and the Chicago 
Metro  Region’s  $61,985  [6  and  7]. 
 
MPI Program Introduction - Logistics 
 MPI-bid services range from road resurfacing, crack sealing, auditing, and Information Technology. The 
service contracts are the sole binding document in the Municipal Partnering Initiative. Each community in the 
region is free to participate or not in any MPI contracts. During annual early spring MPI meetings, communities 
tentatively commit to participating in any of the given services in the MPI. In an attempt to find the ideal 
configuration for each contract service and determine complications in the bid specifications that may be affecting 
the  contractor’s previous performance, the MPI conducts post-service interviews with communities and contractors. 
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In the first year of the MPI, the village of Glenview took on a majority of the contract and bid specification duties. 
Glenview does not charge a fee for this service, not does involvement with MPI necessitate a community contribute 
to the contract administration of any contract within the MPI. However, there is an understanding among the 
communities that each partner will contribute in their own way when possible to contract administration tasks. 
Many become the main contact for a service one year and lead the efforts involved with securing that particular 
service. For example, in 2013, the 15 joint bids issued by the construction committee were led by 11 different 
communities. 
 At the outset of awarding a bid, the contractor works with each participating community to create a 
schedule for service delivery. Some smaller communities have emphasized the balance they must weigh when 
contracting with the MPI; while contract costs may be lower due to leveraging economies of scale, it can be at the 
expense of being able to choose their place in the construction season schedule. Some community administrators 
have expressed frustration at their perception that larger municipalities get priority scheduling.  

Each community is responsible for paying the contractor and monitoring its own contracts. It is important 
to note that joint purchasing language included in the joint bids allows other communities to participate after the 
bids are received,   known   as   “piggy-backing.” MPI administrators prefer that communities participate from the 
beginning of the bidding process because more quantity at the outset can amount to a lower unit price. The ability 
for communities to piggy-back on a contract can also make it difficult to know which communities are utilizing the 
MPI-bid services, this because participation is self-reported. 
 
MPI History 
 In 2010, Glenview and three other communities (Morton Grove, Wilmette, and Winnetka) made a mixed-
contracting trial of four communities jointly contracting for crack sealing. Crack sealing is a program designed to 
extend the life of streets. Crack sealing is typically performed three to five years after the street is resurfaced 
because cracks develop on the street surface due to the weather. Cracks resulting from routine wear and tear need to 
be sealed as they develop to prevent moisture and road salt from seeping into the base, which can lead to potholes 
and more serious road failures.  
 To construct the joint contract, members of each community, from city managers to public works 
technicians, convened to create a single bid specification for all four communities concerning crack sealing 
delivery. Each community previously had different service specifications, especially in their contract legal 
boilerplates. Through compromise, with some communities decreasing the strictness of their language and others 
increasing their contractor expectations, the four communities together created a mutual bid document. They then 
advertised, received bids, opened the bids publicly, reviewed them, and signed a single contract for service.  
 Each of the four communities involved had previous experience with jointly contracting for crack sealing 
through a regional council of government purchasing program as recently as 2008, experience which proved to be 
valuable in the creation of the MPI. However, the council of government crack sealing contractor forfeited the 
contract in 2008 because it could not complete the work of all the communities in time. The COG did not continue 
the jointly-purchased road services after 2008. Many of the communities in the MPI area did not conduct crack 
sealing in 2009 due to budget cuts. The communities that did crack sealing in 2009 experienced unit price increases 
in 2009 due to their solitary bidding.  
 Glenview convened 18 communities in early 2011 to discuss a larger joint crack-sealing bid as well as 
other possibilities after sending out a survey to determine which services were routinely outsourced in the region. 
The survey identified roughly 40 commonly-outsourced services and commodities. These included services that 
each community outsourced every year. Based on that list, two committees were formed. The Public Works 
Committee relates to maintenance-type activities. The Construction Committee consists of sewer lining, road 
resurfacing, and other more engineering-intensive services. According to MPI administrators, the participating 
communities generally tended to bid the same projects every year and were in moderate fiscal shape coming out of 
the recession. The MPI administrators also searched for politically-stable communities. For the first year, 
communities were located in Lake and Cook Counties. All the Lake and Cook County communities that were 
chosen shared borders. 
 MPI-participating communities emphasized that they wanted to maintain their current levels of service. 
Even in working together, stretching village or city money, services to the residents were expected to remain the 
same, if not improve. Because Glenview was able to bring on 10 additional communities, the 2010 crack sealing 
contractor extended the length of the 2010 contract two years and also lowered its unit price from $1.00 to $.99, 
eventually to $.98 in 2012. In 2011, the MPI also added construction projects: street resurfacing, concrete, and 
sewer lining. These projects were chosen because they were maintenance services that nearly all of the participating 
communities participate in every year. One of the results of joint bidding is decreasing the amount of staff time 
needed in each community for each project bid. Instead of having 10-12 engineers from each community putting 
the bid package together, 10-12 attorneys reviewing it, 10-12 purchasing agents reviewing and advertising for it, 
the MPI produced two or three bid packages with only one or two engineers or attorneys.  
 In the first year of the MPI, there was much time spent in crafting the joint contracts, with attorneys, 
engineers, purchasing agents, in addition to public works directors and city managers. Administrative burden of 
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joint contracting decreased each year following the first year of a service being jointly bid because contracts change 
only incrementally from year to year after the process of coming to mutually-acceptable boilerplate and bid 
specifications. Looking beyond the economies of scale achieved by joint bidding and the cost savings of 
coordinating schedules for contractors, MPI communities have reported staffing efficiencies as a result of working 
together in decreased bid advertising costs, decreased reliance on contracted professional work for bid creation, and 
increased  levels  of  sharing  of  each  communities’  bid  specifications. 
 According to Glenview staff, one of the largest hurdles to overcome was the difference in bid 
specifications. For  example,  concerning  the  MPI’s  first  road  resurfacing  bid,  one  MPI  administrator  from  Glenview  
said that even after working in road projects for many years previous, he had never known that there were so many 
different kinds of asphalt mix, with each town having its own mix. However, through compromise, communities 
were  able  to  overcome  some  of  these  differences  in  specifications.  In  the  first  two  of  the  MPI’s  yearly  contracts  for  
road resurfacing, with five communities in 2011 and eight communities represented in 2012, there were two 
contracts awarded each year, one each for Cook and Lake Counties, with each community within the county group 
having identical bid specifications. In 2013, road resurfacing has three separate contracts, and concrete services had 
five contracts. Concrete services for curb/gutter and sidewalk used to be bid together but are now being bid as 
separate services. MPI administrators have found that while some services benefit from increasing economies of 
scale, others benefit from geographic proximity to best economize mobilization costs.  
  In additional to geographic concerns, the MPI has had to accommodate communities with different budget 
years. Some communities operated under a January first fiscal-end year, while others ended in May or June. When 
appropriate, municipalities are grouped according to budget year. When division was not feasible, the MPI does 
insert a clause into the bid document giving, for example, one-hundred days to award a bid, allowing communities 
flexibility to award contracts when they see it as advantageous. Concerning contract scheduling, communities 
demonstrated trepidation about losing an element of control in choosing when the vendor would provide the service 
during the construction season. This requires compromise, and when services are delayed due to weather or other 
extenuating circumstances, scheduling conflicts between communities have been the cause for consternation. In 
some  situations,  the  MPI  simply  picks  communities’  names  blindly  out of a hat to choose scheduling. The MPI has 
demonstrated flexibility for communities that change position in the schedule due to changes in street selection and 
other decisions.  
 When it is appropriate, the MPI splits communities into two groups: Motor Fuel Tax (MFT) and non-
MFT. For example, when creating a crack sealing joint bid, ten communities may use motor fuel tax, and five 
communities do not. The MPI divides these into two groups because MFT funds must be spent on Illinois 
Department of Transportation (IDOT) approved contracts, and IDOT approval requires a certain level of rigor 
concerning insurance and specifications that communities can otherwise avoid by using other funding sources. 
Sewer-lining service provision, which involves reinforcing underground water pipes through a highly-technical [5] 
process of curing resin inside the pipes, preventing costly road excavation, proved to be a difficult service to bring 
about common bid specifications among the communities. In the initial year 2011, the MPI attempted to 
incorporate   each   community’s   specifications   as  opposed   to   a   single  mutually-agree-upon specification. This was 
administratively very complicated according to Glenview staff. In 2012, the document was shortened considerably, 
and mutual specifications were agreed upon.  
 In the first year, 2011, the MPI awarded 11 joint bids with 20 communities. Glenview administrators state 
that, initially, it was challenging to find an individual to lead joint bids outside of Glenview. One Glenview 
administrator likened it to trying to find friends to help one move, saying that there is a lot of verbal support, but 
when one tries to set a date, it can be a little challenging. Glenview staff go on to say that in 2011, there were many 
compromises, and Glenview did take on a majority of the bid specification work and coordination. However, after 
the first year, many of the joint bid documents do not vary greatly from year to year. MPI communities have 
created a list of responsibilities for those who would be leading a joint bid such as coordinate, schedule meetings, 
make any minor changes, receive the bids, and distribute them at the very end. After bids are received by a 
community, just as if each community were doing a bid contract in their own town, it is their responsibility to 
award and monitor the contract as the service is delivered. 
 
Early MPI Obstacles 
 Glenview staff identified obstacles early in the MPI process and have reflected on how they attempted to 
overcome those obstacles. Initially, other communities’   municipal   staff   were   concerned   about   losing   or   ruining  
relationships with contractors with whom they have had a relationship over many years. Some regular contractors 
work collaboratively with staff and have for many years. However, Glenview administrators observed that some 
previous contractors have been able to successfully bid for MPI contracts, scheduling an entire construction season 
of work with 15-20 communities with one contract. Also, municipalities have numerous smaller contracts for 
construction and public works projects outside of the annual main contract. Smaller contractors can still bid on 
these other projects. There was also concern among municipalities about the multi-governmental impact of an MPI 
contractor going out of business or not performing up to specifications for large MPI projects. There has been a 
multi-pronged response in order to guard against contractor failure, largely in part due to the previous failure of the 
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Northwest  Municipal  League’s  crack sealing contractor in 2008; including provisions to allow the village and its 
partners to cancel a contract within 60 days of the award due to poor performance if necessary. The 2008 contract 
was forfeited due the contractor not being able to complete work on schedule.  
 Another challenge was that within the MPI area, communities have very different bid specifications and 
legal boilerplate. Administrators found that MPI-service contract managers must work with village/city managers, 
attorneys, and purchasing managers to find compromise on contract language. MPI administrators found that 
scheduling a time for all the actors to meet and physically sit down made for more productive discussions [16]. 
Finding time for these discussions remains a challenge. 
 MPI-participating communities were concerned about the order in which they would appear in contractor 
service delivery, and with so many communities represented in some contracts, MPI actors are often forced to 
adjust their construction schedules in the case of emergencies or weather. Communities were forced to be flexible 
working with weather conditions with the contractors, which is not entirely uncommon even in non-joint bidding 
circumstances. There were multiple instances where a vendor already served many of the same MPI communities 
in a single year, working with each community to schedule the contract dates. 
 
MPI Cost Savings - Current State of MPI 
 Cost savings calculations are left to each community within the MPI, some utilizing line item and unit 
price comparisons from years earlier or comparable communities or projects. The Glenview staff create an 
aggregate savings presentation each year for MPI communities based on the cost savings estimates they receive and 
their own calculations. An example of a single service cost savings calculation is presented in Fig. 2. 
 

 
     Figure 2: MPI Crack Sealing Cost Savings Calculation (Source: Village of Glenview Staff Report 2011) 

Cost savings are calculated by Glenview staff by examining comparable line items between participating 
MPI  prices  and  similar  area  communities’  non-MPI prices, allowing for a range of savings from their calculations, 
depending on the scale of the projects. Savings over unit prices are multiplied by the number of communities 
participating. A summary of cost savings is created for a presentation to the MPI communities at the end of the 
construction season each year. The range reflects the combined variability incorporated into the cost savings, as 
calculated by Glenview staff, see Fig. 3. 
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Figure 3: Summary of Cost Savings - Glenview Staff Report Source: Village of Glenview Staff Report 2011 

Glenview has not attempted to calculate the administrative savings for the whole MPI area due to 
decreased staff time on bid creation and advertisement, nor have communities calculated the exact cost savings of 
moving from in-house production of a service to an MPI-administered outsourced service. One MPI-participating 
community public works director said the savings with the MPI were very apparent in the unit prices but also said 
that a significant benefit was experienced when a city had not done much of a certain service contracting. The 
director said that the other cities in the MPI with experience helped a great deal, and that their community 
completely avoided in-house bidding by moving directly from in-house provision to MPI-contracted services. 
 Even as services are provided more efficiently, communities may not have experienced cost savings 
because some efficiencies do not result in go-away costs, such as staff salary costs, unless the number of positions 
are reduced. However, some of the smaller communities in the MPI were paying contracted engineers for the 
creation of bid specifications and are now saving that cost by having one community do the bid creation and 
advertisement on behalf of all of the others, eliminating engineer contractor costs. 
 
Variety  of  Intergovernmental  Joint  or  “Mixed”  Purchasing 
 There is variety of area pooled purchasing models listed in the following section, supplemented by 
Appendix A. These pooled or mixed purchasing pools exist in various states of completion (Western Cook County 
at the young end of the spectrum and the Illinois Purchasing Bulletin more than 30 years old) and in varying 
network structures (COG-centric versus Municipality-centric versus state-centric). Comparing and contrasting these 
models illuminates the strengths and weaknesses inherent in each. One common theme appears to be that many 
communities began their joint or mixed contracting programs with a survey to interested communities, listing 
services each community commonly contracted out, also asking each community to register their level of interest in 
jointly contracting for that service. At some point during the formation process, the groups must decide the degree 
to which the communities will be legally bound together, either through MOUs, letters of intent for each service, 
membership which may or may not include  payment,  or  in  the  MPI’s  case,  none  of  the  above.   

When considering the MPI and where it rests within the many permutations of pooled procurement, it is 
important to contrast it with other configurations. In some instances, the MPI was directly affected by the pooled 
purchasing group to be mentioned. In other instances, alternative models are proposed which may highlight the 
unique qualities of the MPI (see Appendix A). 
 
Lake County Municipal League 
 Lake County Council of  Government’s  mission  is  to  serve as a vehicle for member municipalities to take 
joint action on matters affecting the Lake County area. Membership is open only for Lake County communities and 
costs an annual $500. The organization currently serves 38 communities. Besides promoting the interests of its 
members in the region and Illinois capital, for the first time (starting in the 2013 construction season), the COG 
offered three road-related joint purchasing services for joint purchasing: crack sealing, pavement marking, and 
street sweeping. There are currently no administrative fees for municipalities associated with joining the bids. The 
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bid writing, advertising, and coordination was a mutual effort by the LCML executive director and Lake County 
community administrators.  
 The three services for the first year were chosen out of a dozen which were identified as possible services 
to be jointly bid, determined by a survey sent to interested communities in Lake County earlier in the year. At the 
beginning of the bid creation process, communities signed a letter of intent to be a party to the upcoming joint-bid 
contract in which communities include their desired quantity of service based on mutually-agreed-upon general bid 
specifications, with variations remaining from community to community. Communities are committed by the letter 
of intent to remaining with the joint bid through the process unless, after the bid prices had been received from 
contractors, a majority of the communities decide together not to use the bid and instead contract independently, 
which did not happen with any of the three contracts the first year. Each community signs and awards its own 
contract with the contractor with the pre-arranged bulk price for all. This is in contrast to the MPI model where all 
the participating MPI communities sign the same, single contract with common boilerplate language. 
 
Northwest Municipal Conference  
 The Northwest Municipal Conference (NWMC) was founded in 1958 and represents communities north 
and northwest of Chicago, many of which are in the MPI. Currently, 42 communities and one township belong to 
the  council  of  government.  Involved  with  the  NWMC’s  mission  is  the  Suburban  Purchasing  Cooperative  (SPC),  a  
joint-purchasing program sponsored by the Northwest Municipal Conference (NWMC), DuPage Mayors & 
Managers Conference (DMMC) South Suburban Mayors and Managers Association (SSMMA), and Will County 
Governmental League (WCGL).  Together the SPC represents 137 municipalities and townships in the northeastern 
Illinois (SPC Homepage 2013). Focusing on providing bulk purchasing goods, such as vehicles, liquid calcium 
chloride and natural deicing liquid (beet juice) for snow removal, and office supplies, the only road project the SPC 
offers wherein a contractor performs a service in the community directly is pavement marking, a service the MPI 
also offers.  
 It is important to note that the SPC did offer crack sealing joint contracts and lane marking as recently as 
2008. In 2006, SPC crack sealing prices were $.987 per pound with a two cent per pound administrative fee added. 
2007 contractor prices came to $.951 per pound with the same administrative fee, coming to $.971 per pound for 
communities. In 2007, 29 municipalities participated with an estimated 692,000 pounds of sealant. The 2008 SPC 
crack sealing price for 16 communities came from Complete Asphalt Service at $.987 per pound, in addition to the 
same administrative fee.  Due to the failure of the contractor meeting contract dates in the Northwest Municipal 
Conference’s  2008  Crack  Sealing  Program,  the  contract  was  forfeited  before  completion,  after  which  the  NWMC  
chose to discontinue its joint crack sealing program, leaving communities in 2009 to bid their own crack sealing 
programs. The NWMC vendor default made MPI communities sensitive to the impact of vendor difficulties. In 
2010, the MPI began joint bidding with the four original communities. 
 
Challenges 
 There were many challenges faced by MPI administrators when creating the MPI, and there are many 
challenges still being faced by communities both participating and otherwise. An intrinsic challenge faced by 
administrators at the early stages of the MPI is perception of risk. While some members of the MPI area embraced 
an external perspective and appetite for risk, research by Kahneman and Tversky [8] found that rather than having a 
propensity for more or less risk, individuals are biased against losses and often lack regret over missed gains. With 
a myriad of possible negative outcomes, actors in the MPI did overcome innate biases in order to collaborate, 
especially in a model without formalized rules and obligation, as is the case of the MPI.  
 One of the perennial challenges in the region is the maldistribution of taxable resources, be they property 
or sales tax. This disparity results in competition in the realm particularly of economic development, which can 
have lasting impacts in social capital and intergovernmental relations in the area [9, 94]. Governments in 
fragmented systems, experiencing competition and perceiving the struggle as a zero-sum gain have less motivation 
to   collaborate   or   to   “provide   goods   and   services   that   generate   positive   externalities,   or   to   reduce   services   that  
generate  negative  externalities”  [4,  102].  
     Challenges also include elected-official approval. Community administrators have said that issues with 
control and accountability have made some members of their elected board, and staff, uncomfortable. As the MPI 
continues to adapt, sizing contracts in different configurations each year and changing contract language, some 
community administrators state that they are forced to change their arguments for or against particular MPI policies 
to their board each year. On the other hand, communities experience frequent changes in contract language as they 
are forced to adapt to the ever-changing marketplace for services. At an Alternative Service Delivery Symposium 
hosted by Northern Illinois University, an administrator said that contract language and specifications must evolve. 
However, that evolution can be challenging for administrators to a governing board. Sometimes, administrators 
must take positions that may be the opposite of their stance the year before, and they must have faith from their 
board that their adaptations are purposeful and not haphazard. 
 Adaptation is necessary because Chicago metropolitan communities have experienced changes in their 
various revenue bases for many years, which creates fiscal stress or munificence for these governments [4, 113]. 
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According to Hendrick [4, 114]:  “Although...  many  government  recovered  from  the  2001  recession  by  2005,   the  
situation changed dramatically for them in the first six months of 2009...sales receipts fell by a record $5.8 billion, 
or 11.5 percent, in the Chicago  metropolitan  region  compared  to  the  same  period  a  year  prior.” 
 This  kind  of  fiscal  stress  can  lead  to  innovation  and  increased  cooperation  among  area  actors.  Glenview’s  
staff, which had experience with joint contracting through many of the various pooled purchasing authorities 
described in Appendix A, seemed poised for action when the recession occurred. Glenview management stressed 
that staff must constantly innovate because that is the only way to make sure contractors are doing what Glenview 
staff believe they should be doing. Glenview management expressly state that they built their management team 
around innovative individuals. This mentality was extended to the MPI, and through multiple meetings with city 
and village managers, attorneys, purchasing agents, many communities embraced the initiative, enough to include 
more than 24 communities within its roster of participants 
 
 
Methodology 
 
 In order to understand the intergovernmental and economic dynamics that contributed to the MPI, the 
researcher attended and reviewed various presentations on the MPI given by Village of Glenview staff, researched 
the history of joint purchasing in the Northern Illinois area, and examined other models of pooled purchasing for 
comparison and contrast to the MPI model. Simply comparing prices simply between 2010 (Pre-MPI) and 2011 
(MPI years) would not result in accurate cost savings estimates, due to variations in contract size and scope that 
could distort price differences. Instead, tracking prices three years before the MPI (2008-2010) and three years 
during the MPI (2011-2013) better reflect trends in cost. Finding these figures required a survey to be generated 
and sent to the MPI communities. Qualitative questions were added to the survey to determine whether the MPI 
adapts to new information and if there are lessons to be learned  from  the  MPI’s  experience. 
 This paper is intended to examine both the cost savings and inter-organizational dynamics that influenced 
the  MPI’s  creation  and  continuing  services.  The  research  questions  are:   

- What were the intergovernmental dynamics that lead to the MPI? 
- Have the communities that are involved saved money as a result of their participation? 
- How has the MPI evolved since its inception? 
 - Are  there  lessons  to  be  learned  from  the  MPI’s  experience? 

 The hypotheses are:  
-H1- All communities involved will save money on unit pricing of the three examined road services due to 

increased economies of scale. 
-H2- MPI service contract sizes will change the number and configuration of communities involved in each 

service in an attempt to find the ideal size for cost savings.  
 
Survey 
 Investigation of the contract data available online going back to 2008 revealed incomplete records. A 
survey was needed to collect procurement data. An IRB-approved survey document was sent to the 24 MPI 
communities (as identified by the staff at Glenview) via email. The survey was sent in the summer of 2013 as a 
fillable form that could be filled out on a computer and sent back electronically. The researcher remained in 
frequent conversation with the survey recipients while surveys were being completed. See Figure 1 for survey 
respondents. 
 The survey was created to collect two kinds of information: procurement and qualitative. First, the survey 
collected procurement data from the years 2008-2013 in the jointly-contracted service provision of crack sealing, 
concrete sidewalk replacement, and cold patch. For each service, the survey also collected quantity of services. The 
survey captured the variations of how services were specified and delivered before the MPI in order to determine if 
there were significant differences in service provision before and after the MPI that may have influenced prices and 
cost savings experienced by communities. The procurement questions presented for 2011-2013 are the same as for 
2008-2010. A total of 12 completed surveys were returned with at least some procurement and all qualitative 
questions answers. An additional eight organizations responded with only qualitative questions answered, for a total 
of 20 responses with at least some useful information. This comes to an 83.5% response rate for qualitative 
questions and 50% response rate for quantitative questions. Further quantitative data was obtained by research from 
MPI community municipal minutes.  
 The data were used to examine how prices from MPI-area communities have changed over the six-year 
period, before and after the MPI. The data indicate only line item unit prices, such as cost per ton. Contractor labor 
is factored into cost per pound for fiber-based crack sealing, as well as concrete sidewalk replacement, whose cost 
in this paper is calculated by cost per foot. Both services involve contractors supplying both material and labor, 
which distinguishes these MPI services from simple bulk purchasing programs [10, 11, 12]. This paper will look 
specifically at five-feet-wide and five-inch-thick concrete sidewalk, which is a common size for which most 
municipalities contract.  
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 Cold patch is a product used to fill potholes and small road issues without the need for heating equipment. 
Cold-patch asphalt is treated with a variety of polymers which allows the asphalt to be pliable enough to be spread 
into cracks without the use of heat and strong enough, after having been set and compacted, to weather the impacts 
of vehicular traffic. Cold patch is purchased in bulk by the ton, and the municipalities supply the labor of patching 
roads spots.  
 There are many other costs associated with contracting services which include bid creation, staff research 
time, bid advertisement, bid awarding, contract supervision, etc. These additional administrative costs or savings 
are not reflected in the unit prices examined in this research. Additionally, the particular three services chosen for 
data collection are services that tend not to deviate in service provision specifications from community to 
community compared to other construction services. Construction committee services such as road resurfacing and 
sewer lining contained dozens of variations in funding mechanisms and specifications, which inhibit useful price 
comparisons.  
 The years in which data were collected (2008-2013) represent a very tumultuous time in municipal 
government service provision and contractor pricing, largely due to the recession. Cost changes experienced post 
2008 will be impacted by the recession, which may have reduced service provision costs due to a level of 
desperation  for  contractor  work  regardless  of  the  MPI’s  economies  of  scale.  In  order  to  account  for  the  impacts  of  
the recession and other factors, the author has aggregated various road construction-related price indices, including 
fuel cost, civilian employee cost per hour, bituminous asphalt (most basic and common road asphalt) price, and 
standard concrete price. Employee cost and the ready-mix concrete cost index data come from the Bureau of Labor 
Statistics. Fuel information is specific to the Midwest and comes from the U.S. Energy Information Administration. 
Bituminous  Asphalt  price  indices  come  from  IDOT’s  annual  reports  on  commodity  prices  for  road  construction.    
 This survey attempted to collect data from communities in the MPI area that did not use the MPI for 
services, to provide a comparison to MPI prices. The author collected 2008-2013 procurement data from six 
neighboring DuPage County communities, none of which have contracted with the MPI or participated in pooled-
purchasing services for the three services examined. The number of DuPage community procurement data ranges 
from  service  to  service  and  year  to  year,  ranging  from  only  a  single  community’s  data  in  one service year to six. 
The  small  amount  of  data  for  some  service’s  years  negatively  impacts  the  DuPage  County  group’s  usefulness  as  a  
comparison. 
 Surveys also collected the opinions of MPI communities concerning ideal size of contracts, the role of 
Glenview as the central organization, questions concerning challenges other area initiatives would face if creating a 
similar program, and others. Cross tabulation was used to compare responses to community demographic 
information including: county, population size, percent change in population from 2000-2010, area, density, form 
of government, and whether the community was home rule or not. 
 The mean population size of communities that responded to the survey (a total of 19 communities and one 
park district) is 28,395 residents (see Table 2). The mean percent change in population from 2000-2010 was an 
increase of 3.77%. The average area is 8.51 square miles, and the average density of resident per square mile is 
3,370. 74% of the communities are council-manager led, and 84% have home-rule status. The median household 
income for the whole MPI was $110,174, nearly double the national average of $52,762 and still significantly more 
than the Chicago metropolitan region’s  $61,985  [6  and  7].  
 
Table 2- MPI Survey Responding Community Statistics 

 Population Percent Population 
change 2000-2010 

Area 
(square 
miles) 

Density (population 
per square mile 

Form of 
Government 

Home 
Rule 

County 

Mean 28394 3.77 8.51 3370 74% Council-
Manager 

16% 
Non 

Home 
Rule 

42% Lake 
County 

Total 539496 72 162 64038 26% Mayor-
Council 

84% 
Home 
Rule 

58% 
Cook 

County 

 
 

The demographic and size differences between the DuPage County Communities and the average MPI 
community are small. The DuPage County Communities include Glen Ellyn, Downers Grove, Woodridge, Lisle, 
and Burr Ridge. Many of their attributes are similar to the MPI average. 

Area:     8.86 square miles 
Population:    28,546 
Median household income:  $97,618 
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Calculations 
 Procurement data were collected for each of the three services for the 18 communities over the six years of 
2008-2013. Prices were separated into MPI and non-MPI, and averages were collected for each service each year. 
In order to calculate price changes in 2013 dollars, averages of previous years were altered to account for inflation. 
These averages were then compared across the years collected. 
 Due to the impact of self-selection that determined whether communities will respond to an MPI-related 
survey, most communities that responded with procurement data regularly contracted with the MPI post 2010, 
leaving the author with a small sample of non-MPI procurement figures post 2010, particularly in crack sealing 
services. Additionally, at least six of the communities that did not participate in the MPI crack sealing bid between 
2011-2013 did not perform crack sealing. Another issue with self-selection that must be taken into mind when 
analyzing the data is the bias toward larger organizations responding with procurement data over smaller 
organizations. Since smaller organizations would be more likely to experience cost savings related to economies of 
scale, and the impact of the MPI could be more significant for smaller communities. Their experience is not as well 
documented in the procurement data. 
 It is also very challenging to isolate the impact of one program on prices of services over a large 
geographic era over a very tumultuous time in the world economy. While MPI average prices over a number of 
years can be compared to the same   communities’   prices   before   the  MPI,   one   must   account   for   changes   in   the  
economy between the two time periods. Comparisons to other communities outside of the MPI are complicated by 
differing demographic make-up, vendor populations, and service-level expectations. 
 It  must  be  noted  that  these  figures  represent  only  three  of  the  MPI  program’s  many  services  that  are  jointly  
contracted, and they do not reflect the experience of other services. These price comparisons also do not reflect any 
changes in staff hours worked extra or saved due to the MPI, in addition to advertising and bid creation costs saved 
due to consolidated contract administration. On the other hand, much staff time was invested, especially initially, in 
order to create the MPI, the costs and savings of which are not reflected in this analysis. 
 
Analysis 
 
Contract Data Analysis 
 

 
Figure 4: Crack Sealing 2008-2013 Price Comparison (price per pound) 

Non-MPI Price – Red Solid Line 
MPI Price (2011-2013) – Green Square Line 

DuPage Community Price – Purple Rectangular Line 
This graph and all below reflects inflation-corrected values to represent all values in 2013 dollars. 

 
 Fig. 4 presents the average unit price of crack sealing per pound, rubber-based from 2008-2013 for each of 
the three groups, non-MPI, MPI, and DuPage County. It is possible that the MPI is affecting vendor prices in the 
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region, possibly driving down prices for non-MPI communities in order to compete with MPI prices. Conversely, 
price for non-MPI communities could increase because the number of vendors might decrease as large vendors who 
contract with the MPI dominate the landscape. 
 The two communities that represent the non-MPI 2008 procurement numbers in Fig. 10 reflect the price of 
crack sealing through the Northwest Municipal Conference (the numbers have been adjusted for CPI to 2013 
dollars). The discontinuance of the NWMC crack sealing program after 2008 may partially explain the increase in 
price for the MPI-area communities from 2008-2009. The 2010 procurement data reflect six communities, four of 
which banded together to form the precursor to the MPI for crack sealing that year. A majority of the responses 
(four out of six) are not single-community prices. 
 In an attempt to demonstrate the market forces that influence the price of selected contracting services, the 
following costs of essential construction items have been collected below, with all figures being represented in 
2013 dollars: Illinois highway laborer prevailing wage, bituminous asphalt, fuel, and concrete pavement. Employer 
costs for employee compensation demonstrates employment costs for contractors per hour on average. Bituminous 
Asphalt (a basic component for petroleum-based  road  products)  figures  were  collected  from  IDOT’s  yearly  survey  
of roadway-construction-material costs. Fuel information is specific to the Midwest and comes from the U.S. 
Energy Information Administration. Concrete prices are Bureau of Labor Statistics National Ready-Mix Concrete 
Index (the industry standard for concrete construction). 
 

 
                 Figure 5: Illinois Highway Prevailing Wage 2008-2013 

 

 
                  Figure 6: Asphalt Cost 2008-2013 
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Figure 7: Fuel Cost Numbers 2008-2013 

 

 
Figure 8: Construction Cost Trend Lines 2008-2013 

 

 
Figure 9: Crack Sealing 2008-2013 Price Comparison (price per pound) 

Non-MPI Price – Red Solid Line 
MPI Price (2011-2013) – Green Square Line 

DuPage Community Price – Purple Rectangular Line 
 
 One can see in Fig. 5-8 that fuel, labor and asphalt (made from the same basic materials as crack sealing) 
have increased while MPI community prices have stayed at or below 2010 prices (see Fig. 9).  
 As mentioned during the history of the MPI, prices fell from 2010-2012 due to an increasing number of 
communities participating in the MPI price, with administrators renegotiating the price lower each year with the 
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same contractor as communities continued to join and MPI administrators refined the mixed-purchasing method. 
The sharp rise from 2012 to 2013 is the result of the MPI communities contracting with a new vendor after the MPI 
vendor’s  president,  Alan  M.  Harris,  was  charged  with  theft  of  government  property  and  mail  fraud in 2012. 

The 2013 MPI joint contract requested pricing for 2014 ($1.22 per pound) and 2015 ($1.25 per pound), 
and MPI communities will discuss whether they will rebid the contract with the same contractor based on multiple 
factors including performance and  price.  Lake  County  Municipal  League’s  own  purchasing  group  is  scheduled  to  
continue in 2014. There is the possibility of competition between the LCML and the MPI if any communities 
currently with the MPI which reside in Lake County decide to contract with the LCML, whose price is currently 
lower  than  the  MPI’s  per  unit.  Neither  program  currently  carries  with  it  an  administrative  fee,  although  membership  
of LCML (along with access to the pooled purchasing services) is based on population and Equalized Assessed 
Value (EAV) and vary by municipality. The costs range from $600-$2200 annually depending on population and 
EAV. 
 One lesson taken from analyzing the crack sealing procurement data is the challenge of interpreting the 
collected data to explain variations in pricing alone. Each year, communities may dramatically change the scope 
and   quantity   of   a   service,   contractors’   prices   may   vary   depending   on   the   economic   climate,   and in such an 
interconnected area there can be many permutations of joint purchasing that impact pricing. MPI prices remain 
below the non-MPI or DuPage county prices from year to year. 
 
Sidewalk Replacement and Reconstruction Analysis 
 
 

 
  Figure 10: Concrete Sidewalk Replacement (Price Per Square Foot) 2008-2013 

Non-MPI Price – Red Solid Line 
MPI Price (2011-2013) – Green Square Line 

DuPage Community Price – Purple Rectangular Line 
 
 Fig. 10 presents the variable nature of the procurement data for sidewalk replacement and reconstruction. 
One can also see the non-MPI prices rising during the 2011-2013 years in contrast to the MPI pricing which has 
consistently remained near or below the 2008-2013 average. MPI administrators in 2013 broke concrete services 
into seven groups in order to achieve best costs, which follows the hypothesis that MPI contract size would 
continue to be adjusted in an attempt to find the best prices. 
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Concrete Comparison to National Data 
 

 

         Figure 11: Concrete Pavement Cost 2008-2013 

 

 
  Figure 12: Concrete Removal and Reconstruction Prices 2008-2013 

Non-MPI Price – Red Solid Line 
MPI Price (2011-2013) – Green Square Line 

DuPage Community Price – Purple Rectangular Line 
 

Fig. 11 presents an increase in commodity prices from 2008-2009 followed by a decline until 2011. Despite the 
decline in value of concrete from 2009-2011, communities continues to pay increasingly more per unit (fig. 12. 
This is likely due to the impact of other cost drivers in contracted service delivery including increases in fuel and 
labor (see Fig. 13). However, from 2011-2013, MPI prices came in below non-MPI and DuPage prices. Only the 
MPI-participating communities have been able to experience reduced costs during the 2011-2013 period. 
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Figure 13 - Construction Cost Trend Lines 2008-2013 
 

Cold Patch 
 

 
                    Figure 14: Cold Patch (Price Per Ton) 2008-2013 

Non-MPI Price – Red Solid Line 
MPI Price (2011-2013) – Green Square Line 

DuPage Community Price – Purple Rectangular Line 
 
 Fig. 14 shows that cold patch prices among MPI communities and a single DuPage County community 
(Glen Ellyn) are lowest at the beginning of the data recorded for this paper in 2008, with an increase over the next 
five years followed by a drop-off in 2013. MPI-area communities encounter a small dip in price in 2012, when the 
MPI first began its cold patch purchasing pool. One can see the non-MPI average price of 2013 achieving a lower 
price than MPI.  
 
Price Comparison for Cold Patch  

One can see in Fig. 15 the persistent climbing of asphalt cost from 2008 to 2013 mirrored by the data collected 
locally until 2012. When the MPI begins its cold patch service in 2012 (Fig. 20), one can see a sharp contrast 
between the increase from 2011-2012  in  the  asphalt  cost  and  the  MPI  price’s  dip.  The  increase  in  the  average  may  
also be partially explained by the percent of communities using Unique Paving Material (UPM) increased from 
86% in the pre-MPI years of 2008-2010 to 100% from 2011-2013. UPM is a premium cold patch material that 
costs more than standard cold patch material. One would expect an increase in average price with an increase in the 
ratio of UPM versus cold patch in the MPI prices. While the MPI communities experienced an increase from 2012-
2013, their cost has remained nearly the same from 2011 to 2013. The 2013 bidding process involved a single 
bidder which may explain a less-competitive price. It must be noted the non-MPI communities experienced lower 
prices than the MPI communities, decreasing from 2012-2013. 
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 Figure 15: Asphalt Cost Index 2008-2013 

 
Hypothesis testing for Qualitative Analysis 
Hypothesis -H1: All communities involved will save money on unit pricing of the three examined road services 
due to increased economies of scale. 
 There is insufficient evidence to support Hypothesis 1 due to the complicating factors of the recession, 
along with changing commodity price, bid specifications, and project size. According to results from the MPI 
survey, for crack sealing and concrete sidewalk services, MPI prices were lower than area non-participating 
communities. For cold patch, responding non-MPI communities achieved a lower unit price compare to the MPI. 
This analysis does not take into account administrative costs or savings. It is also unclear what impact MPI pricing 
has had on prices achieved by other communities. It is likely that the pooled purchasing program has had an impact 
on the vendor population, creating opportunities for larger vendors and decreasing opportunities for smaller 
vendors less capable of fulfilling multiple-community contracts with the MPI. If smaller organizations cannot 
thrive or adapt in the new atmosphere of pooled purchasing, competition may decrease for contractor services. 
Lower unit prices for MPI communities may also influence other area communities to demand lower prices from 
vendors. 
 
The MPI experience - Questions to MPI Communities 
 The survey asked communities many questions concerning how they feel about the MPI. For the purpose 
of comparing answers based on population, municipal populations are divided according to the United States 
Census with small being zero through 24,999; medium being 25,000 through 64,999; and large being 65,000 and 
above [6]. 
 
COG, County or Municipality-Centric 
 Communities were asked three questions to find which would be the best kind of organization to lead a 
program like the MPI: a municipality, a COG, or a county. Answers range from strongly disagree strongly agree. 
Fig. 16 reveals that the municipality-led option is the most positively viewed (60% positive) of the forms of 
organizations to lead the MPI. This could be because the MPI is, in fact, led by a municipality, and so the MPI may 
appear to be naturally fit for a municipality. However, many of these communities have experience purchasing 
from various types of organizations in the past, including county and COG-led programs. One can see a spike of 
negativity regarding how municipalities feel about a county-led MPI program. 
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 Figure 16: Preferred Form of Governance 

 
Sense of Community 
 The MPI is now comprised of communities from four counties: Lake, Cook, DuPage, and McHenry. 
When  asked  whether   their  communities   feel   like  a  “part  of  a  community  of  municipalities,”  68% agree that they 
feel part of a community of municipalities (Fig. 17). The sentiment is evenly split between neutral and agreement 
for Lake County communities, while Cook County municipalities are three times more likely to agree to feeling a 
sense of belonging to a group opposed to neutral. This sense of belonging can have a significant impact on the 
likelihood of communities to interact, their sense of social capital and their ability to bargain and negotiate. 
 

 
Figure 17 - Sense of Community 

 
How will savings (if experienced) be reallocated? 

Communities were asked how their community's savings were likely to be reallocated: reduced staffing levels, 
increase service levels, cut taxes to residents, or maintain services despite funding cuts/increased costs. This 
question presupposes some savings with the MPI, which not all community respondents necessarily believe they 
have experienced, and savings can mean cost savings as well as savings due to contract administration efficiencies 
during the contract or contract language quality increases, if experienced. The option with the most positive 
response rate is maintaining services despite funding cuts and/or increased costs, followed by increasing service 
levels (Fig. 18). 
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Figure 18: MPI Savings 

 
 
Why MPI Costs Are Perceived to be Lower (if they are)? 

Respondents ranked their top three reasons why MPI prices would be lower than individually-bid contractor 
services: geographic proximity, economies of scale (bulk cost per unit reduction), sharing of contract administration 
best practices, and convenience to contractors (one contract, one bid etc.) Fig. 19 suggests that communities believe 
MPI savings are most significantly derived from economies of scale experienced by pooled purchasing. Geographic 
proximity and convenience for contractors are similarly placed in the second choice for cost savings, while sharing 
of contract administration best practices has the lowest average score and number of respondents.  

 

 
Figure 19: Why Are MPI Costs Lower 

 
Why are MPI Prices Higher?  

Communities were asked to rank why MPI prices might be higher than individual bidding, just as they were 
asked  why  prices  might  be   lower   in   the  previous  question.  “Jointly  bid  projects  becoming   too   large”  appears  15  
times compared to the nine responses for “Already  Good  Prices,”  which  has   the  next   highest   responses   as  most  
important reason for higher prices (Fig. 20). Many of these options are interrelated. For instance, perhaps a 
community gets good prices because it has established relationships with vendors, combining two options. The 
impact of other communities with bad vendor relations on MPI prices seems to be the least consequential of all the 
options listed, not garnering a single top reason for higher prices. The results suggest that communities are less 
concerned about the impacts of another community on the MPI pricing and more concerned about their own 
relationship to current vendors or contract size. 
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Figure 20: Why Are MPI Costs Higher? 

 
Why Participate in the MPI? 

Communities ranked the top three reasons their organization became involved with the MPI. Communities do 
not officially join the MPI but rather can choose freely to participate in contracts or not. Previous experience with 
joint contracting was rated as the most important reason for choosing to participate in the MPI (see Fig. 21). It is 
rated as more important than the financial crisis. This is significant because this speaks to the suggestion in 
intergovernmental   relations   literature   that   an   organization’s   likelihood   to   participate   in   ILAs   or   joint   service  
contracts increases as the number of agreements increase. The recession is also highly ranked as a reason to 
participate in the MPI, supporting   Westley   and   Vredenburg’s   [13] theory that fiscal and environmental stress 
increase   an   organization’s   likelihood   to   work   intergovernmentally   to   find   solutions   to   the   issue. Professional 
associations encouraging shared service delivery was the most likely second top reason for joining the MPI. 
 

 
Figure 21: Reasons for Joining MPI 

 
Mayoral, Council, and Manager Support 

MPI administrators assessed to what extent mayoral, manager, and council support was essential for their 
community joining the MPI. Responses for mayoral and council support are similarly in agreement for both forms 
of government when accounting for the higher number of council-manager governments in the MPI area (Fig. 22). 
However, form of government has a large impact on the importance of the manager support in partnering with the 
MPI. Council-Manager governments are more than twice as likely to believe that manager support was essential 
compared to Mayor-Council governments. 
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 Figure 22: Mayoral, Council, and Manager Support 
 
Distribution of MPI-Related Duties 

The question: “My   community   would   be   comfortable   taking   on   more   responsibility   of   MPI   contract  
administration,”   is   intended   to  find  how  MPI  responsibilities  can  be  distributed among the communities. Though 
much of the initial contract work was done by Glenview staff, 11 of the 15 contracts with the MPI in 2013 are 
being led by communities other than Glenview (Fig. 23). There is a clear break between small and medium 
communities concerning their comfort level in taking on more MPI-related responsibilities. Among small 
communities, the level of interest is negative, with only one community in agreement and two disagreeing. 
Medium-and-large-sized communities are more comfortable taking on more responsibilities. This survey was sent 
after 2013 MPI contract work had already been more evenly distributed to eleven communities, so this question is 
assessing whether communities would be comfortable taking on even more of the workload. 

 

 
Figure 23: Contract Administration Duties 

 While small communities responding more negatively to taking on more MPI-related responsibilities 
compared to large and medium-sized communities, small communities respond comparatively more favorably 
when asked whether they would pay a fee MPI for services (Fig. 24). Medium-sized communities lean toward 
disagreement, along with a single larger community. One MPI-community public works director expressed the 
irony that small communities often have the least to offer in terms of money or resources for joint contracting, but 
they often have the most to gain in economies of scale. However, in this example, smaller communities are more 
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willing to contribute a fee for MPI services, while medium-to-large-sized communities are less willing to contribute 
staff resources, as identified in the previous question about MPI contract administration assistance. 
 

 
       Figure 24: MPI Fee 

 
Fee Amount 

When asked what kind of fee they would be willing to pay, communities that generally responded as neutral in 
the previous question now indicated that no fee was acceptable (Fig. 25). Of the communities that responded 
positively, three stated they would pay a half percent fee, three responded that they would pay a one percent fee, 
and one stated it would consider paying a three percent fee. 

 Figure 25: Fee Amount 
 
Central Organization 
 Communities were asked to consider the following questions: 
- An initiative like the MPI needs a central organization to champion and sustain the initiative. 
- The village of Glenview is the central organization of the MPI. 
- The MPI would not have come into existence if not for the involvement of a central organization in its creation. 
 
 These questions attempt to determine the extent to which Glenview was essential to the creation of the 
MPI  as  well  as  some  of  the  dynamics  that  led  to  the  MPI’s  creation.  There  is  general  agreement  that  something  like  
the MPI needs a central organization, that Glenview is that central organization, and that if not for that central 
organization (Glenview), the MPI would not have come into existence (Fig. 26). The most conflicted view is 
whether the MPI would not have come into existence if not for the central organization. This level of conflict leads 
the author to consider whether communities believe there could have been other formations of a mixed-contracting 
pool in the area. However, within the MPI, Glenview is considered the central organization, and MPI members 
believe an initiative like the MPI needs a central organization to champion and sustain the initiative.  
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      Figure 26: Central Organization 

 
The Importance of Voluntary Participation 
 

Communities feel very favorable about the voluntary nature of MPI participation (Fig. 27). Many communities 
appreciate  being  able   to  pick  which  services   to  participate   in  based  on   their  preferences,  and   the  MPI  contract’s  
ability to realize cost savings for them. Some larger community administrators say that as long as the contract is at 
least the same price that they otherwise would have paid going into the contract as a single community, they choose 
to purchase with the MPI in order to benefit other communities, who may benefit from the increased economies of 
scale. 
 

 
    Figure 27: Voluntary Nature 

 
/HDUQLQJ�2UJDQL]DWLRQ 
 In order to determine how communities feel about   the  MPI’s  ability   to  evolve, communities were asked 
whether the MPI demonstrates the qualities of a learning organization. Learning organizations adapt themselves by 
constantly measuring results and responding to feedback. Fig. 28 presents the response being generally positive, 
with 13 communities agreeing or strongly agreeing that the MPI demonstrates qualities of a learning organization. 
The MPI continues to adapt the contracting size and scope of its services in order to create the ideal cost savings for 
communities. 
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               Figure 28: Learning Organization 

 
Research Questions Answered 
 
What were the intergovernmental dynamics that lead to the MPI?  
     The structure of the MPI is a response to the intergovernmental dynamics in the northern Illinois area. Previous 
experience with pooled purchasing for contractor-provided road services primed communities to be more 
comfortable with the practice. Communities in the area are also closely knit by the connections formed through 
membership of various overlapping councils of government, planning agencies, purchasing groups, and informal 
partnerships. 
 
How has the MPI adapted since its inception?  
     -Hypothesis 2- MPI service contract sizes will change the number and configuration of communities involved in 
each service in an attempt to find the ideal size for cost savings.  
     Since its inception in 2011, the MPI has changed dramatically in scope and size. Beginning with 20 
communities and nine services in 2011, the MPI offers 23 services to 29 communities. Group sizes for individual 
services have also adapted during the three years. Some services have increased the number of communities 
participating in a single contract each year, such as crack sealing, while others have decreased the average number 
of communities per individual contract, such as concrete work. Lead contract administrators from each community 
work together each year to find the right size for each contract, attempting to strike a balance between size and 
specifications. Some services benefit from smaller contract sizes in order to decrease contractor mobilization costs. 
Other services benefit from dividing groups into fiscal year calendar, county, and funding source. Communities in 
the MPI agree that the MPI exhibits characteristics of a learning organization, adapting each year in order to 
increase efficiency and cost savings for communities. 
 
Are  there  lessons  to  be  learned  from  the  MPI’s  experience? 
     The MPI is primarily the creation of one community, the Village of Glenview. Having a community at the 
center of a pooled purchasing group is relatively unique in governmental pooled purchasing. More commonly, 
pooled purchasing programs are managed through a Council of Government, county, state, or regional planning 
organization. These umbrella organizations are perceived as a more natural fit for region-wide collaboration 
because the  organizations’  perspectives  are generally regional, and the benefits from a pooled purchasing program 
are generally experienced region-wide. However, the MPI was created and largely maintained (especially for the 
first two years) by a single community. Glenview undertook a majority of the contract management work in 2011 
and 2013 even though the benefits of pooled purchasing were shared region wide. This brings up issues of the 
equitable sharing of benefits and responsibility in intergovernmental relations, and communities have responded by 
taking on more contract administration duties each successive year of the MPI. 
        With many models for pooled purchasing in local government, communities should consider the pros and cons 
of a municipality-run program and compare them to alternative models. The MPI is a product of a single 
community that determined it had the capacity to create the MPI and did not want to wait for another organization 
to take on the task. While a municipality may have more administrative capacity for complicated engineering-
related contract administration, a COG may be more regionally focused and less apt to leave peripheral 
communities out of discussions. Private contractors are at the center of the job-order contracting pooled purchasing 
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model, but public organizations must consider the conflict between public and private values when contracting 
exclusively with private organizations for pooled purchasing.  
 
Discussion 
 
 The variety of intergovernmental joint purchasing formulations in the Northern Illinois area is 
considerable. The pooled purchasing collectives can be led by a municipality, a county, a COG, a private 
organization (the case of a Job-Order Contractor), the state, or the federal government. Looking at Agranoff and 
McGuire’s   [14] four models of intergovernmental relations (top-down, donor-recipient, jurisdiction-based, and 
network), each form of pooled purchasing has characteristics of the models. With increased intergovernmental 
cooperation, horizontal links in the metaphorical picket-fence of IGR are emphasized, sometimes weakening the 
hold of the top-down model. As local governments increasingly act together to solve problems (temporary or long-
term), relationships that used to be dominated by a central player, typically the state or federal government, will 
change from top-down to the more shared relationships characterized by the donor-recipient, jurisdiction-based, 
and network models.  
 However, within the local government networks, there are still inequalities of power and influence. When 
a community, such as Glenview, or a group of closely-linked and populous communities spearhead an effort, it is 
not  likely  that  the  interactions  will  be  characterized  in  a  way  “wherein  no  one  actor  has  the  power  to  determine  the  
strategies of other actors”  [14,  676]. Some of the smaller or geographically-disparate communities involved in the 
MPI have expressed their concerns that they feel their place in the community of communities is secondary, either 
due to their geographic location or relative size. However, it can be their size or staffing levels that determine their 
ability to contribute to the MPI process by taking on lead roles in the contracts, or in the case of location, a 
community in the periphery of the MPI area may negatively influence contractor prices due to the high cost of 
contractor mobilization.  
 One of the impacts of the MPI in the region, not just within the MPI community area but the Northern 
Illinois area as a whole (and arguably the nation), has been to foster discussion, debate, and in some instances, 
variations of the MPI. A western Cook County group of communities, including Western Springs and Riverside 
have based their initiative heavily on the MPI, albeit without one central community doing a majority of the work 
in the first year. The Western Cook County initiative is possible in part because the MPI has provided a useful 
model, with publicly-available legal documents with their jointly-bid boilerplate, cost-savings estimates, and 
technical advice to those communities with questions about the mixed-purchasing process. A similar effort is 
beginning in DuPage County, with a group of communities forming a team to evaluate joint purchasing for 
commonly-outsourced services. The services are the same as the MPI in its early years, and common bid 
specification ideas are being  borrowed  from  the  MPI’s  agreements.  Administrators  in  western  Cook  County  have  
likened   the  MPI’s   impact  on   their  process   to  not   needing   to   reinvent   the  wheel. MPI documents already show a 
framework on which to base a mixed-purchasing program. 
 
Recommendations  
 
 Based on findings and discussion of this paper, a checklist for creating a program similar to the MPI 
would include the following: 
 
1.   Examine   your   community   and   region’s   history   with   pooled   purchasing   - Begin with an examination of 
previous joint-purchasing experiences. Ask which kind of organization was in control: the state, a COG, the county, 
a municipality, and consider the impacts that each central-party category has had on the performance of the joint-
purchasing program. Many communities in the MPI participated in joint purchasing before the MPI (this reason 
was the top choice for why communities participated in the MPI). Glenview administrators preferred to create a 
municipality-centric program because they perceived that municipalities typically have more administrative 
capacity than COGs to take on the arduous task of finding compromise on bid specifications. However, with the 
help of municipalities in its area, the Lake County Municipal League (LCML) was able to effectively jointly 
purchase for three road-related services in 2013. LCML has a full-time staff of one, but if the joint-purchasing 
program should expand, the director has said she would consider bringing on staff to help administer the program. 
It is also interesting to note that in 2013, the MPI considered bidding thermoplastic road-striping services through 
the  Northwest  Municipal  Conference’s  Suburban  Purchasing  Cooperative.  This  option  did  not  come  to  pass,  but  it  
demonstrates an interesting possibility for purchasing cooperatives to work collaboratively to offer the best prices 
for communities. 
 Each configuration has benefits and potential drawbacks. There are also tradeoffs involved. While a COG 
may have less capacity and staff typically, COGs are by nature more regionally focused. While a central 
municipality may focus more locally, they exist to serve their residents. However, a question raised in public 
administration research is whether local governments exist only to serve their residents. There are many questions 
as to what obligations local governments have to other local governments and their residents, regionally, nationally, 
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and internationally. Different communities have different attitudes. Thurmaier and Wood [15, 595] write of the 
sentiment among communities in the Kansas City area, concerning interlocal agreements and joint purchasing 
(ILA): 
 

Several of the largest jurisdictions view the system as a way to help smaller neighboring jurisdictions save 
costs by letting them piggyback on their large contracts. This speaks to a metropolitan culture of 
cooperation, repeatedly expressed by a wide range of actors across the jurisdictions. 

 
2. Consider the impetus - The second-most important reason communities chose to partner with the MPI was the 
financial crisis. As Westley and Vredenburg [13] suggest, communities are more likely to collaborate when they are 
in fiscal distress. In tumultuous situations, entrepreneurial administrators look outside of their organization for 
solutions to problems [4]. This is to suggest that  the  MPI’s  creation  may  be  described,  at  least  partly,  as  a  response  
to the financial crisis. It would be challenging to determine to what extent a similar program would have come into 
being if not for the financial crisis, but the  answer  to  “Why  did  my  community  choose  to  partner  with  the  MPI”  was  
firstly “previous  experience”  and  secondly “the  financial  crisis.”  It is possible to consider that a program such as the 
MPI would have come into being regardless of the crisis. “Professional associations encouraging pooled 
purchasing”  is  also  the  most-likely second choice for partnering with the MPI. As has been discussed, the financial 
crisis  is  only  one  of  many  factors  impacting  Northern  Illinois  communities’  fiscal  condition,  so  one  cannot  discount  
the changing nature of tax sources and intergovernmental aid (or lack thereof) when considering all the motivations 
for partnering. Hendrick [4] also notes that communities are most likely to collaborate at the stretching phase of 
fiscal distress, not when they are near the breaking point of financial collapse. Glenview was in self-described 
moderate fiscal shape coming out of the recession. Glenview administrators looked for communities similarly 
stretching their dollars but not on the verge of financial collapse for initial MPI partners. 
 
3. Consider the size - Each year, the MPI changes the size and shape of its contracts in an attempt to find the ideal 
configuration for each service. Some services have increased in the number of communities participating since 
2011, others have decreased, while others still have split into additional contracts based on county, funding source, 
or work specifications. At the end of each MPI contract in the fall, communities fill out surveys asking for general 
and specific feedback for each service provided, allowing communities also to offer suggestion for future services 
to be bid through the MPI or reasons they chose not to participate in an MPI contract. 
 
4. Start with a survey - The MPI sent out a survey to area communities in order to determine which services were 
commonly outsourced, which services had interest for joint bidding, and how often were these services conducted 
(annually, biennially or infrequently). This is an important first step because it allows the program to begin with the 
most commonly-agreed-upon programs. Crack sealing is a common first program. Concrete sidewalk was the first 
project of the West Cook County communities, and relative agreement was achieved in under three hours. There 
are few examples of pooled-purchasing programs that contract for services as complicated as road resurfacing or 
sewer-lining as the MPI does, but these services have contributed the most to the savings as reported by Glenview 
and the communities with the MPI. These complicated road-construction-related services are more likely to be 
attempted for pooled purchasing by municipal staff as opposed to regional COGs, only because municipalities are 
arguably more likely to have various trained engineering staff on hand capable of handling all the competing 
specifications and bringing about compromise with area public works staff. However, COG staff could facilitate 
pooled purchasing programs with local municipal engineers, as LCML did for its 2013 services. 
 Services with less deviations from community to community (sidewalk concrete, crack sealing) are easier 
to monitor for cost savings and service quality, improving accountability. More complicated services with higher 
variability, make cost comparisons more difficult, as well as determining accountability more nuanced. As jointly-
purchased projects get more complicated, the level of trust necessary for participation also must rise. As Brown 
(2008, 382) found, in examining the dynamics of government-to-government contracting: 
 

Contracting governments perceive other governments--perhaps because their shared governance 
structures diminish the risk of opportunism--as inherently trustworthy. Clearly other factors drive 
government-to-government contracting -- notably economies of scale and proximity -- but faith in the good 
intentions of other governments, and the relative ease to confirm those intentions through monitoring and 
oversight, appears to make other governments preferred vendors in high-risk areas. 

 
While fellow governments may not be the vendors in mixed purchasing, when government entities come together 
to purchase services jointly, especially in high-complexity services, they may be able to diminish the risk of vendor 
opportunism by pooling their mutual experience as well as their influence. 
 
5. Report Intergovernmental Activities - Wikstrom and Stephens [9, 273] suggest all communities should have 
an individual within their organization who is aware of and involved in all intergovernmental relations and that all 
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the intergovernmental activities should be shared with the regional planning authority. If communities are 
considering ILAs, they would benefit from having as complete a catalogue of regional IGR efforts as possible. 
There is much sharing of joint-purchasing knowledge among Northern Illinois communities, but much of it is 
informal and not centralized. For instance, the MPI does not have a publicly-available website for those interested 
in examining boilerplate or bid specifications, but Glenview staff have been obliging to organizations that contact 
them for that purpose, and the MPI does have a shared DropBox account for all presentations, contracts, and bid 
specifications. 
 
6. Equity - Communities should be aware of the problems related to designating a central organization in an 
intergovernmental program. When duties are not evenly distributed (as they were in the early years of the MPI), 
there are sincere concerns about equity and the fair distribution of duties and benefits. If larger communities bear 
the burden of contract administration, as well as diminished returns relative to smaller communities, that disparity 
can  engender  negative  relations  among  communities  or  program  failure.  Equity  must  be  considered,  as  “the  shared  
norms of reciprocity and equity are an essential ingredient in collaborative efforts as participating individuals or 
organizations strive to overcome collective   action   problems”   [17,   pg.   28]. Organizations facing unequal 
contributions from participating communities should consider either dividing the duties (as is now the case with the 
MPI, with 12 communities leading the various MPI bids) or charging a fee for communities unable to do so. Survey 
results suggest that smaller communities were more likely to consider paying a fee for the services while they are 
also less inclined to contribute more to contract administration, as evidenced in the related question. A majority of 
communities either disagreed or strongly disagreed to a fee. 
 
7. Cost Savings Calculations- If the MPI is to be touted as a model for intergovernmental joint contracting (as 
ICMA has done by awarding it the Community Partnership Award Winner for 2012), communities individually and 
as a whole should thoroughly assess cost savings, not related solely to unit prices but also contract administration 
costs. As practiced by the Kansas City joint purchasing arm of the regional COG, the KCRPC, fees for the joint 
purchasing program are justified by calculating the average cost of bid advertisement, issuing purchase orders, and 
other aspects of the procurement process that are largely avoided by joint purchasing. If MPI communities were 
interested   in  monitoring   their  administrative  cost   savings,   they  should  consider  doing   the  KCRPC’s  analysis. As 
recommended by Ammons [18], activity-based costing may allow communities individually to determine how 
much staff time goes into bid creation, advertisement, and awarding. However, calculating the cost of these 
activities is not enough to determine cost savings because with staff-time efficiencies, the organization will not 
realize actual cost savings unless positions are eliminated or freed-up time is used for more value-added activities. 
Also, when communities go directly from in-house service provision to MPI-related service provision, there should 
be some form of calculation to determine the significant amount of administrative time and effort avoided by 
tapping into pooled experience of the MPI communities. By calculating these administrative cost savings, 
administrators may be able to make stronger arguments for participating with the MPI even if unit costs are similar 
or only slightly lower.  
 
Conclusion 
 The procurement data analysis in this paper was not able to definitively determine if the MPI has saved 
MPI-area communities money per unit purchased. Unless each community bid each service and compares prices 
between the MPI and their own each year, the exact savings or lack thereof will only be only an estimate. MPI 
prices were generally lower than the average non-MPI price besides one year of cold patch. Prices for commodities 
such as bulk concrete, fuel, and asphalt rose during the years of 2008-2013 besides employment costs beginning 
and ending the period nearly even. Consider that these were only three services of nearly 30 offered by the MPI. 
According to Glenview estimates, the MPI and all of its contracts have saved the participating communities, in unit 
price decreases alone, at close to $1 million between 2010-2013. However, the value of intergovernmental mixed 
contracting is not necessarily the reductions in unit prices or reduced staff duties. It is important to consider the 
increasing diversity of the ties that link communities and regions together and the shared sense of responsibility 
inherent in thinking of solutions outside   of   one’s   borders.   New   ideas   and   innovations   occur   at   the   edges   of  
jurisdictions, job duties, and situations [19]. Agranoff [20, pg. 21] states   that   “most   knowledge   creation   and  
learning occurs when people are reacting to others' thinking. Communities of problem solvers are thus important 
parts  of  contemporary  knowledge  program  architectures.”   
 In this way, the MPI and other mixed purchasing programs are not only a product of previous interactions, 
they are producers of future ideas and configurations of service delivery. This is important because among the top 
50 most populous metropolitan regions, the Chicago Metropolitan region has the highest density of individual units 
of local government. With the high density of local governments comes fragmentation as well as innovation. 
Communities are forced to compete, cooperate, and collaborate in an attempt to maximize ever-changing resources. 
The   MPI   is   an   example   of   one   region’s   attempt   to   maximize   resources; while it will continue to face many 
challenges, it has been identified as one of many models for intergovernmental interaction by national professional 
associations and peer communities. It is one defined by a lack of formal membership, fees, and spelled-out duties. 
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Calculating cost savings associated with the program is challenging, but if the MPI is to be adopted as a model by 
other communities, as it already has been in the western Chicago suburbs, a rigorous attempt should be made to 
determine not only the unit price savings but any administrative costs savings and how any savings is being 
utilized.  
 
Appendix A - Alternative pooled purchasing models 
 
Naperville Job-Order Contracting 
 Oriented toward facility-related services, the City of Naperville approved its Job Order Contracting (JOC) 
contract June 7, 2011 for a two-year term (the contract was extended another two years on May 7, 2013). At the 
time of its approval with city council, Chief Procurement Officer Mike Bevis wrote in its related agenda item: 
“This  Contract  is  designed  to  be  used  as  a  joint  purchase  agreement  between  the  City,  Naperville  Community  Unit  
School District 203, Indian Prairie School District 204 and the Naperville Park District as well as other agencies 
located within the Six  County  Area  and  State  of  Illinois.”  It  has  since  expanded  to  dozens  of  communities  in  the  
whole Chicago-area, including MPI-area communities. To explain how a JOC system works, Kashiwagi and 
Sharmani [21, pg. 189] writes  that  “a  JOC  system  is  based  on  a  competitively  bid,  indefinite  delivery   - indefinite 
quantity (IDIQ) contract between a facility owner and a construction general contractor. The contract predefines 
basic construction units of work in a unit price book (UPB). This book defines a unit price to be paid for each of the 
construction  line  items.” 
 
Illinois Purchasing Bulletin 
 Managed by the Illinois Department of Central Management Services, the Illinois Procurement Bulletin 
(IPB) lists contracting opportunities for local governments with the state in a number of areas including 
Equipment/Commodities, IT/Telecom, Facilities and General Services [22]. The IPB collectively oversees the 
procurement of up to $15 billion of goods and services per year (State of Illinois Office of Central Management 
Services Website 2013). Made available to governments in Illinois by the passage of the Governmental Joint 
Purchasing Act (30 ILCS 525/), the IPB manages the entire development, bid and contracting process for these 
joint purchasing contracts [23]. For its use of knowledge management in the administration of the program, in 2005 
the Bureau of Strategic Sourcing and Procurement arm of the State of Illinois Central Management Services 
Agency was recognized as one of the three best national public agencies by the E-Government Institute [24, pg. 
71]. Participation in the program is voluntary and allows local governments to take advantage of one form of 
cooperative purchasing [25, pg. 14]. There is no cost to participate in the service, and just as with the NJPA, it does 
not offer jointly-bid services but rather bulk goods.  
 
Kansas  Ci ty  Regional Purchasing  Cooperat ive (KCRPC)  
 The Mid-America Regional Council (MARC), serving the Kansas City metropolitan and suburban area 
has operated a joint purchasing pool called the Kansas City Regional Purchasing Cooperative (KCRPC) since 2003. 
Services  include  bulk  purchases  such  as  document  preservation,  temporary  staffing  of  RN/LPN’s,  auction  services  
for surplus disposal, trash disposal, surveillance cameras, and storm-warning sirens.  Commodities for bulk 
purchase include office paper, petroleum products, high efficiency street lights, and snow and ice control materials.  
The MARC/KCRPC program coordinator said that asphalt work was considered as a service to offer, but the 
program did not go forward because area public works directors felt the specifications would vary too greatly from 
community to community to effectively bid together. However, the KCRPC partnered with the Houston-Galveston 
Area Council (H-GAC), a Texas-based regional council of government, beginning a few years ago to extend 
contracts such as fire apparatus, ambulances, grounds maintenance equipment, cured-in-place pipe and water 
meters from the Texas COG to KCRPC members. Other contracts available include lease-financing, temporary 
staffing and citizen involvement outreach. It is interesting to note that COGs also function in horizontal networks 
with other COGs throughout the country. 
 KCRPC  tracks  its  communities’  savings by separating savings into administrative, advertising, and actual 
reported cost savings per unit price. The KCRPC established criteria for administrative savings based on whether 
an agency has a centralized or decentralized procurement department, and if they are large (such as Kansas City 
MO), medium (cities with centralized procurement) or small agencies (de-centralized). Since KCRPC pays for the 
advertising costs, they include this in their savings reports for communities. KCRPC staff estimate, based on 
figures provided by participating organizations and common practices, that it would cost an agency $2,500 to issue 
a purchase order. KCRPC uses these savings as justification for an administrative fee they charge for the service of 
leading the joint-purchasing effort and administrative costs to maintain the contracts.  
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Procure to Pay – The Introduction of an e-procurement system to the 
Republic of Kenya 

by Mathias Muehle1) and Jerome Ochieng2) (for oral or poster presentation) 

I.� Introduction 
 

a) Legal background 

The Public procurement system in Kenya has undergone significant developments in the 
last decades. Over the years the system has evolved from Treasury guidelines and 
circulars, the Supplies Manual of 1978 to the current standardized system introduced by 
the Public Procurement and Disposal Act (PPDA) of 2005, and the Procurement 
Regulations of 2006 that created Public Procurement Oversight Authority ( PPOA). Most 
recently the Public Procurement system has also a foundation in the new Constitution of 
Kenya from august 2010, which is devoted to the principles of Good Financial 
Governance.  

The Public Procurement reform is not only required by provisions of the new 
Constitution but also part of the overall public sector reforms and transformation 
agenda as highlighted in Vision 2030 of the Kenyan Government. As a foundation for 
national transformation, Kenya seeks to build a public service that is efficient, citizen 
focused and results-oriented.  

Section 227 of the Constitution of Kenya provides for the establishment of a system for 
procurement of goods and services that is fair, equitable, transparent, competitive and 
cost effective. It also envisages an Act of Parliament that will prescribe a framework 
within which policies relating to procurement and asset disposal will be implemented. 

b)  Integrated Financial Management and Information System (IFMIS) 

In order to implement the principles of Good Financial Governance and in regard to 
public procurement the objectives of Section 227 of the Constitution the National 
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Treasury launched the re-engineering of the Integrated Financial Management and 
Information System in 2012. Part of the IFMIS re-engineering strategy is to introduce a 
Procure-to-Pay system which aims to develop an efficient and streamlined procurement 
and payment system by fully automating the procurement and payment process to 
increase control and visibility over the entire life-cycle of a procurement transaction, 
from procurement planning to payment. 

c) Procure-to-Pay (P2P)  

The objective of the P2P system is to automate the end to end procurement process 
that starts at the development of procurement plans to actual procurement of goods 
and services to payment of suppliers for the goods delivered or services performed for 
both low value and high value items. The envisioned P2P system also aims to 
implement effective ways of procuring to ensure compliance with legislation and 
regulations. 

II.� IFMIS e-Procurement 

IFMIS Re-engineering has successfully launched a pilot Procure to Pay (P2P) Purchase 
Order (PO) approval hierarchy programme in the National Treasury. The four approval 
stages currently conducted through the IFMIS system include: 

x Capturing the Local Purchase Order (LPO) by a Supply Chain Management 
Officer (SCMO) 

x Verification by Head Supply Chain Management Officer (HSCMO) 
x Approval by Authority to Incur Expenditure (AIE) Holder 
x Final approval by the Chief Finance Officer (CFO) 

This automated approval hierarchy will now be rolled out to Ministries, Departments, 
Agencies (MDAs) and Counties following its successful piloting at the National Treasury 
in the second half of 2013. The roll out to MDAs and Counties will take place in the 
second half of the current financial year (2013-2014). This is in line with the National 
Treasury’s  plan  to  have  a  fully  automated P2P process in all MDAs and Counties. 

The approval hierarchy is a major milestone towards the full implementation of the P2P 
system. It contains aspects of the approval stages from requisition, contract award and 
issuance of LPOs and Local Service Order (LSOs). Purchase Orders (PO) and Approval 
Processes (AP) normally take a longer time when conducted manually. However, it is 
now expected to take at most 15 minutes electronically once the P2P approval hierarchy 
is implemented.  
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The implementation of the P2P system development started in July 2012. This 
development is a collaborative effort between IFMIS Department and the Public 
Procurement Directorate (PPD) of the National Treasury and the Public Procurement 
Oversight Authority (PPOA). IFMIS Re-engineering recently concluded the second User 
Acceptance Testing (UAT) on the following procurement modules: 

x Procurement Planning 
x Requisition Management 
x Quotation Management 
x Tender Management 
x Contract Management 
x Purchase Order Management 
x Receipt Management 
x Invoice and Payment management. 

IFMIS Re-engineering also fully tested procurement processes under the Quotation 
Management Module, namely:  

x Preparation of the 7 Procurement Methods 
x Invitation of Suppliers 
x Approval of Sourcing Documents 
x Capture Surrogate Response- Technical 
x Preliminary Evaluation of quote 
x Technical Evaluation of quote 
x Capture Surrogate- Financial response 
x Re-capture Surrogate- Financial response 
x Resolution Surrogate- Financial response 
x Approval, Award and Amend of Quote process 

The IFMIS Department has also conducted a UAT on internal requisition of various 
processes to ensure they work properly. These include the creation and approval of 
internal requisitions. A Training of Trainers (TOT) on these procurement modules was 
also done to ensure adequate staff support for end users. 

The Government of Kenya has adopted the United Nations Standard Product and 
Services Classification (UNSPSC) for all items to be used for Procurement of goods and 
services. UNSPSC is a system of classification for commodities cutting across all private 
and public sectors having a single version of cataloging for all known items to be used. 
Items defined on the system become a pivotal component to facilitate the procurement 
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process. Items which will be captured on the system then will follow the naming 
convention proposed by UNSPSC standards.  

A training session on the UNSPSC targeting procurement officers was conducted in 
November 2013 to enhance awareness of this  classification adoption by government 
and ease of understanding the benefits of UNSPSC. 

 

III.� Full activation and roll out of existing and additional modules and 
functionalities 

The following functionalities within the procurement life cycle have been identified for 
activation and/or roll out within the next five (5) years: 

 a) Procurement Planning 

A procurement plan is used to provide information about the purchase of goods and 
services, how vendors will be chosen, what type of contract(s) will be used, how 
vendors will be managed and who will be involved at each stage of the process. This 
document will be approved by appropriate individuals before the actual procurement 
process begins. Developing this plan in the system will ensure that all procuring entities 
within government buy the right products and or services at the right prices. The plan 
will help procuring entities to; 

x Define all procurement requirements;  
x Identify all of the items to be procured in any financial period;  
x Create a sound financial justification for procuring;  
x Identify all the tasks involved in procuring products and schedule those tasks by 

allocating timeframes and resources; and  
x Create a robust project procurement process for the Government. 

The plan will ensure that all procurement activities are planned for and are within the 
approved budget of the procuring entity.  It will also help MDAs and Counties to 
forecast their needs for goods and services for the year and determine the appropriate 
procurement method depending on the selection criteria.  

 b) Supplier Management 

Supplier management entails the process of registering suppliers, the goods and 
services they offer, qualification of the suppliers and managing this information 
throughout the procurement cycle. The envisioned supplier management module will be 
an internet based portal (i-supplier management) that will allow the following; 
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x Self-service registration of suppliers by departments (capturing of supplier 
information);  

x Categorization of suppliers based on goods and services offered;  
x Online supplier approvals;  
x Online generation of statistics reports on suppliers like quotations submitted and 

awarded LPOs/LSOs and their status;  
x Self-service supplier details change update; and  
x Online collaboration on supplier inquiries.  

 c) Requisition Management 

This process entails creation of purchase requisitions, identification of goods and 
services to be procured based on the procurement plan created by the users in the 
departments and approval of these requisitions by the appropriate officers. The 
envisioned process will make requisitions more efficient and enforce control by ensuring 
requisitions are done based on the procurement plan. This will be achieved by allowing 
self-service requisitions, automated approvals and provision of a web-based shopping 
system that will allow Government employees to create, manage and track their own 
orders while the procurement department retains central control. 

 d) Quotation Management 

The Quotation management module will enable efficient management of vendor 
responses to Request for Quotations (RFQs). This includes uploading and management 
of quotations, bid and tender documents and the tracking of the selection process in 
the system. 

This module will require development and implementation of a Document Management 
System (DMS) and interfacing the DMS with the Procure to Pay system. The DMS will 
facilitate the scanning of paper forms, imaging and upload documents leading to 
effective content and document management. This will provide a solution to effectively 
track hard copies of documents including include tenders/bids, requests for proposals 
(RFPs) as well as vendor contracts and store them in electronic format.  The DMS will 
also ensure proper controls are in place and that the Government exposure to risks 
associated with data entry and lost documents is minimized. In addition, the process 
will reduce the contracting period and ensure measuring of compliance. 

 e) Purchase Order (PO) Management 

PO management will involve automating the process of raising Purchase Orders after 
supplier selection has been done and the approval of these purchase orders. After the 
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LPOs have been approved, the supplier will be notified automatically through the i-
supplier portal. The envisioned process will free procurement officers from raising POs 
and taking them round for approvals to focus on supplier relations and strategic 
sourcing. 

 f) Receipt Management  

This process will automate all activities involved in receiving goods provided by the 
supplier, from the delivery and receipt of goods, inspection and acceptance process to 
recording the goods receipt in the system. It also supports the return of delivered 
goods to the supplier if they fail to meet the inspection criteria and specifications. The 
envisioned process will allow issuance of a temporary goods received note (GRN) for 
goods that have been received but have not yet been inspected and will only issue a 
receipt voucher (S13) for the goods once they have been inspected and accepted. 

The envisioned module will support multiple deliveries against single LPO/LSO. After the 
goods have been successfully accepted in the store, the inventory levels will be updated 
in the system. Procured items coded as assets will be automatically updated in the fixed 
assets register. The supplier will then be automatically notified through the i-supplier 
portal to enable them to raise an invoice. 

 g) Invoicing and Payments Management 

This process will focus on the matching of received invoices against Purchase Orders 
and processing of payments to suppliers. The envisioned process will allow paying 
officers to generate a payment schedule, which is a list of all suppliers to be paid, the 
amount and the payment method. This payment schedule will be transmitted to Central 
Bank where payments to suppliers will be effected. This will be achieved by integrating 
the core IFMIS system with the CBK T24 system. The module will allow for online 
approvals of the payment vouchers as well as tracking the examination and validation 
of the payment process.  

The module will also allow inventory accounting and enable accounting entries 
associated with inventory items in real time as well as transfer of these entries to the 
General Ledger in both summary and detailed formats. 

 h) Inventory Management 

Inventory management will involve the management of purchased goods once they 
have been accepted by the stores with an aim of improving inventory visibility, reducing 
inventory levels and controlling inventory operations. 
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The envisioned process will allow the following: 

x Setting up and maintenance of  item codes for all goods and services; 
x Capturing of item prices per unit measure; 
x Grouping of  items into categories and sub-categories; 
x Tracking of item issuance from the stores; 
x Generation of ageing stock reports to track dead stock items; and  
x Estimation of re-order levels to aid in future procurement planning. 

 i) Contract Management 

The contract management module will facilitate the creation and negotiation of supplier 
contracts, formulation of service level agreements (SLAs) and a process of managing 
change to ensure that business rules are enforced and that the public entities get the 
best from the vendors in terms of rates and quality of service. The module will aim to 
simplify and streamline the management of vendor contracts and contract deliverables. 

 j) Reconciliations and Period End Close 

This functionality will involve reconciliations and summary year reports related to P2P. 
The envisioned process will include all facets of reporting, classifying and managing 
financial transactions within IFMIS for month and year end close processes. It will 
involve finalizing the accounting records for one fiscal year and preparing the 
accounting records for the upcoming fiscal year.  

It will also allow spend analysis to provide increased visibility into the complete procure 
to pay process including: 

x Comprehensive spend and procurement analysis; 
x Employee expenses analysis; 
x Supplier performance analysis, and  
x Supplier payables analysis. 

This analysis will enable government to make more informed decisions to reduce costs 
and increase satisfaction to both employees and suppliers. 

IV.� Benefits of E- Procurement 

There are a variety of benefits attributed to a shift from a manual P2P environment to a 
fully automated one. The National Treasury through IFMIS P2P expects to leverage on 
these benefits which contribute immensely to prudent public financial management. A 
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fully automated P2P system has financial, audit, technical, operational and logistical 
benefits to the government.  

P2P automation: 

x Allows government entities to better understand how they spend public funds 
x Increases visibility of all financial activities related to procurement of goods and 

services. This ensures accurate financial statements and ease of compliance to 
audit requirements 

x Enables the procuring entities to evaluate vendor and employee compliance to 
contracts and agreements 

x Curtails risk of fraud and other errors like double payment created through 
manual purchasing environment. 

x Reduces processing costs. In a manual environment, a single purchase requires a 
large number of manual steps involving many different people within an 
organization and each of these steps are time-consuming. 

The following  graphic illustrates the current work flow: 
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V.� The Future of IFMIS P2P System 
 
a) Procurement Planning 

The end to end fully automated P2P system begins with procurement planning which 
entails submission of procurement plans, consolidation of those plans, verification of the 
consolidated plans and finally approval which is illustrated below. 

 

 

  b) Execution of the Procurement Plan 

The PO approval stage entails initiation of a request approval, approval of the 
requisition, raising of RFQs, submission of technical and financial quotes by suppliers, 
opening tenders, evaluation, award and issuance of LPO to supplier. The AP stage 
entails delivery of goods by supplier, inspection, invoice delivery to the accounting unit, 
matching of invoice to LPO, payment authorization and EFT to supplier account. 
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VI.� Way forward 
 
After the initial introduction and implementation of the P2P system in four key Ministries 
of the Kenyan Government, the system will be rolled to the all other remaining 
Ministries (about 20 to 22 Ministries in total). At the same time the P2P system has to 
be installed in 47 counties, since Kenya has according to the new Constitution two 
stages of Government since the last elections in March 2013. One on the central level of 
government and on the local levels in the newly established county Governments. 
Including trainings for users (procurement officers as well as potential bidders) this is a 
immense task for the IFMIS department of the National Treasury. It is envisaged to 
have the system fully implemented and all stakeholders trained by the end of 2016. 
 
Apart from the practical implementation of the system the legal basis of the 
procurement system is under review, according to the provisions of the new 
Constitution. Until August 2014 Parliament has to have an amend Public Procurement 
and disposal Act adopted. The new Act on Procurement will be also have additional 
provisions on the new e-procurement system and especially regulations which will 
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encourage for all participants in the procurement process the use of the P2P system, for 
example with shorter deadlines and reduction of fees.         
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ABSTRACT. The phased changeover from manual-bidding to e-procurement/e-tendering by Government and 
public-sector entities is now an established trend globally, although most e-procurement systems still offer limited 
functionality and do not ‘equal or exceed’ Confidentiality, Transparency and Accountability requirements, as 
enshrined in well-established manual-processes. In countries/ organizations supporting multiple official languages, 
challenges of adopting e-procurement are even greater. Currently, such e-procurement systems would mostly be in 
the main business-language, such as English.  To increase competition and in the interest of bidders not conversant 
with the main-language, there is a definite need for multilingual e-procurement systems. While as a first step, 
publishing bid-notices in additional languages may be useful, the final objective should certainly be comprehensive 
end-to-end multilingual e-procurement, covering all facets of public-procurement process, including secure bid-
submission, transparent online-public-bid-opening-event, et al.  The paper attempts to outline contours of such 
multilingual e-procurement systems, and  related challenges from the perspectives of application-developers and 
purchasing-entities.  
 

-------------------------------------------------------------------------  
* Jitendra Kohli, B.Tech. (Electrical Engg) IIT Delhi (India), founder and Managing Director of ElectronicTender, 
has been researching in the area of e-procurement/ e-tendering/ e-auction with focus on public procurement for 
over 14-years now. Based on his pioneering work, his company, ElectronicTender has developed an innovative e-
procurement/ e-tendering/ e-auction software product with comprehensive security and transparency related 
features required in government bidding process. This product can be licensed for being readily deployed in any 
country for setting up       e-procurement/ e-tendering  portals  with  ‘Nil’  gestation  period.  His  work,  ‘e-Procurement 
Integrity  Matrix’  has  been  adopted  and  published  by  Transparency  International  India.  The  Government  of  India’s  
guidelines for e-procurement have taken inspiration from his writings on the security and transparency related 
aspects of e-procurement. In         end-2011/ 2012, his services were commissioned by the Asian Development Bank 
for technical peer-review  of  the  update  of  MDB's  ‘e-Procurement  Toolkit’.    At the IPPC5 held in August 2012 at 
Seattle, he presented a paper titled ‘Red  Flags   in  e-Procurement/ e-Tendering for Public Procurement and some 
Remedial Measures’, which was found to be an eye-opener by delegates from many countries. He was invited to 
make a presentation on  ‘e-procurement  related  security,  confidentiality,  transparency  and  accountability  issues’  at 
the European Space Agency in Paris. In 2013, he co-authored 'Manual for the Examination of Public Procurement 
Process' (published by Transparency International India), which provides useful information on some important 
aspects of the conventional public procurement process, as well as, e-procurement, and the malpractices which 
should be checked. 

 
INTRODUCTION 

 
Increasing Adoption of e-Procurement Globally 
 
The changeover from the manual bidding process to e-procurement by Government and public-sector entities is 
now an established trend globally. The European Commission (EC) has declared its intention of switching over 
completely to e-procurement in a phased manner by 2016 for all member states constituting the European Union 
(EU). Some states and federal bodies in the USA have already taken initiatives in this direction. The Indian 
Government has made e-procurement mandatory with effect from 30th March 2012 for Government organizations 
and public-sector enterprises. In fact, it would be difficult to find a country today which has not taken at least some 
initial steps in this direction. 
 
Challenges in the Emergent Technology of e-Procurement 
 
While the switchover to e-procurement has already been initiated in many countries, there is a vast variation in the 
level and depth of implementation of the required functionalities. While on the lower end of the spectrum, e-
procurement systems merely offer functionality for posting (i.e. advertising) of ‘tender   notices   for   bidding  
opportunities’ on some website, at the other end of the spectrum there are e-tendering/ e-procurement systems 
which cover the gamut of activities constituting established manual procurement processes typically prescribed by 
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Government and public-sector entities. The latter category includes – online sealed-bid submission with advanced 
encryption  methodologies  to  ensure  ‘confidentiality  of  tenders’;;  use  of  digital  signatures  to  ensure  ‘authentication,  
non-repudiation  and  integrity’  of  electronic  documents such as bids, tender notice, corrigenda, tender documents, 
addenda etc; highly  interactive  ‘online  public   tender  opening  event(s)’  conducted  by  the  authorized  officers  of    a 
purchasing entity in the simultaneous online presence of bidders to  ‘ensure  the  highest  standards  of  transparency’, 
et al.  
 
Needless to state, majority of e-tendering/ e-procurement systems in most countries (including advanced countries 
in Europe and North America) are betwixt and between in this spectrum of functionalities. Even where online bid 
submission has been implemented, the quality of implementation is still far from achieving the equivalent of 
functionality of established procedures of manual tendering/ bidding. In most cases, the currently deployed e-
procurement systems  have  not  been  able  to  ‘equal  or  exceed’  the  requirements  of  Confidentiality,  Transparency  and  
Accountability, as enshrined in the well-established manual bidding processes (i.e. traditional paper-based 
processes) of public-procurement. This is a matter of serious concern, as deficiencies in functionality can have 
significant impact on the integrity of public-procurement processes. Technology is a dual-edged sword. Under the 
garb of technology, manipulative practices in public-procurement can not only continue unabated, but can be 
perpetrated in a sophisticated manner with more serious implications than in the manual process. In fact, that was 
the subject of my presentation at the IPPC5 (International Public Procurement Conference held at Seattle, USA in 
August 2012). For details please see [1].  
 
Therefore, achieving comprehensive functionality in e-procurement systems, with high degree of security, 
transparency and accountability is still a challenge in many countries. Furthermore, in countries and organizations 
[such as multi-lateral agencies like the United Nations (UN)] where documents in any of the multiple official 
languages are acceptable and recommended, the challenge of adopting e-procurement is even greater. Currently, e-
procurement systems deployed in such entities are mostly in the main business language, such as English.  
However, to increase competition and in the interest of prospective bidders who are not familiar with English (or 
the main language), there is a definite need to develop comprehensive multilingual e-procurement systems. 
 

MULTILINGUALISM 
 
Global Linguistic Diversity 
 
Of the world's 195 sovereign countries (including 193 UN member states), 178 have at least one official language. 
Many countries recognize more than one language. English is the most common official language, with some 
recognized status in 51 countries [2]. 
 
The United Nations (UN) has six official languages that are used in UN meetings, and in which official UN 
documents are written when budget allows. In alphabetical order, these are – Arabic, Chinese, English, French, 
Russian and Spanish. The working languages at the UN Secretariat are English and French. Originally English and 
French were established as working languages at the UN. Later, Arabic, Chinese, Russian and Spanish were added 
as working languages in the General Assembly and in the Economic and Social Council. Arabic, Chinese, English, 
French, Russian and Spanish are the working languages of the Security Council [3]. 
 
In India, the  world’s  most  populous  democracy  with  a lot of diversity, individual mother tongues number several 
hundreds. The 1961 census recognized 1,652 languages. According to the Census of India of 2001, 21 scheduled 
languages are spoken by more than a million native speakers in India [4]. India is a federal union of states 
comprising twenty-eight states and seven union territories. The official languages of the Union Government of 
India are -- Hindi and English [5]. Some States legislate in their own official languages, depending on the linguistic 
demographics. After taking into cognizance the official regional languages, there are 23 official languages in India 
[2]. 
 
The European Union (EU) has 24 official languages along with a range of other languages used by people within 
the member states. The EU asserts that it is in favour of linguistic diversity and currently has a European 
Commissioner for Multilingualism [6]. Some other salient aspects are: 

o Language policy is the responsibility of member states and EU does not have a common language policy.  
o The EU encourages all its citizens to be multilingual; specifically, it encourages them to be able to speak 

two languages in addition to their mother tongue. 
o The most widely spoken mother tongue in the EU is German, while 51% of adults can understand English 

(13% as first language and 38% as additional language). 
o All 24 official languages of the EU are accepted as working languages, but in practice only three are used 

most often: English, German and French. Of these, English is the most common. [7]  
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o English is the default business language in the EU. 
 
Challenges of Implementing Multilingualism  
 
While most documents published by the United Nations are published in the six official languages, it is noteworthy 
that even after many decades of its existence, the UN felt it necessary to pass resolutions to encourage and 
implement multilingualism in all its conferences and websites.  
 
Resolution  no.  50/11  on  ‘Multilingualism’  adopted  by   the  General  Assembly  on  15th  November  1995  during   the  
50th Anniversary of the United Nations, states: 
 
“Recalling also, on the occasion of the commemoration of the fiftieth anniversary of the signing of the Charter of 
the United Nations, that the universality of the United Nations and its corollary, multilingualism, entail for each 
State Member of the Organization, irrespective of the official language in which it expresses itself, the right and the 
duty to make itself understood and to  understand  others,… 
1. Requests the Secretary-General to ensure the strict implementation of the resolutions establishing language 
arrangements for both the official languages and the working languages of the Secretariat, and invites Member 
States  to  do  likewise;;  …” [8] 
 
Similarly,  Recommendation  12  of   the  report   (2011)   titled,   ‘MULTILINGUALISM  IN  THE  UNITED  NATIONS  
SYSTEM ORGANIZATIONS: STATUS OF IMPLEMENTATION’  states: 
 
“The legislative bodies of the organizations of the United Nations system should direct and approve the necessary 
support to the executive heads to develop multilingual websites in all their official or working languages, with due 
attention to the language specificities of the duty stations  concerned…”  [9] 
 
E-Procurement Websites as distinct from General Websites 
 
While English is the default language for developing and using computer applications in most countries, many non-
English speaking countries have for many years been using computer applications with text displayed in the native 
non-English language of that country. Websites with mostly passive information displayed in more than one 
language through separate links are also commonplace. Here, information in multiple languages is posted by a 
common set of website administrators. In contrast,  multilingual e-procurement systems (when developed with full 
functionality), will have multiple categories of users who will be posting/ analyzing information in a highly 
dynamic and interactive scenario, compounded with the requirements of confidentiality, security, transparency, 
accountability, and legal implications.  
 

MULTILINGUAL E-PROCUREMENT SYSTEMS 
 
Why Multilingual e-Procurement Systems 
 
The oft-stated objectives of procurement policy of the Government in any country is to procure goods and services 
in   a   manner   which   begets   the   best   value   for   the   public   money   spent,   as   well   as,   providing   ‘fair and equal 
opportunity to all’,  at   least  within  the  country.  With  increasing  power  of  multi-lateral agencies in influencing the 
domestic policies of sovereign states, the fair and equal opportunity to all has to transcend national barriers. 
  
Is   this   ‘fair   and   equal   opportunity   to   all’   practically   achievable   where substantive sections of potential bidders, 
domestic and international, are not conversant with the language required for understanding and responding to the 
bidding opportunity? For practical purposes, at times the   answer  would  be   ‘no’   even for large corporations, and 
especially where the potential bidders are small and medium enterprises (SMEs). 
 
Language should not be a barrier to getting best value for money in terms of goods and services procured, and to 
providing fair and equal opportunity to all. 
 
Importantly,  in  addition  to  the  argument  of  ‘fair  and  equal  opportunity  to  all’,  multilingual  e-procurement systems 
can  lead  to  a  ‘quantum  jump  in  the  competitiveness  of  bids’  resulting  in further monetary savings.  
 
Practical Difficulties in Implementing Multilingualism in Procurement through Manual Processes 
 
There are practical difficulties in executing manually, in multiple languages, ‘end-to-end procurement processes’ of 
public-procurement.  Even a high profile organization like the United Nations, in spite of its stated objective and 
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resolutions, has not been able to achieve this goal as can be seen from excerpts of United Nations Procurement 
Manual (Revision 7) given below.  
 
“9.24 Language of Solicitation Documents 
1. Solicitation Documents shall normally be prepared in English, unless there are special reasons to use another 

working language of the UN, and they shall state that Submissions shall also be submitted in English. If any 
document that forms part of a Submission is in a language other than English, it shall be accompanied by a 
certified translation, unless the Procurement Officer determines that the language requirement for a particular 
document can be waived without negative consequences for the Solicitation. However, in the case of local 
procurement for an OAH/Field Mission, the CPO may decide to issue Solicitation Documents in the local 
language, if he/she determines that it would be in the best interest of the UN to do so. In all cases, the 
Solicitation Documents shall clearly state the required language of the Submission and translation 
requirements, if any. When two documents are in a different language, the procurement staff will have to 
determine the original document which will govern the contract and the courtesy translation (if any).”  [10] 

 
The practical difficulties referred to above include inter alia – scarcity of qualified translators, cost of translation 
and related documentation, time involved in related activities, and the sheer logistics of manually managing 
massive documentation at various stages of the procurement cycle. While computer-assisted translation (CAT) 
tools can to some extent reduce the difficulty of scarcity of translators, the other factors remain. Also, CAT can at 
present not be fully relied upon for authentic, legally-binding translation. It is important to note that unless the 
translation is accurate, it can be misleading. 
 
Mitigating Practical Difficulties through e-Procurement  
 
CAT tools, supplemented with the   ‘streamlined   framework’   of   a   ‘well-designed multi-lingual e-procurement 
system’  can  help  in  overcoming  the  practical difficulties outlined above to a reasonable extent.  Needless to state, 
the output of CAT tools would have to be fine-tuned by human translators, where necessary, to have authentic, 
legally-binding translated content, i.e. authenticated translation. 
 
Current Status of Multilingual e-Procurement 
 
Presently, most e-procurement systems are operable only with a single language, mostly English, or in one of the 
official languages of the concerned country, such as German, or French, et al.  In a few cases, ‘summary of the 
bidding or tendering opportunity’ may be given in another language, sometimes with riders that the summary is 
non-legally binding.  In  ‘Tenders  Electronic  Daily  (TED)’, which is the online version of the 'Supplement to the 
Official Journal of the European Union' and is dedicated to European public procurement, translated version of a 
tender notice may only be a partial summary of  the  corresponding  notice  in  the  ‘original language’. There are cases 
where the tender notices are available in two languages, with part of the data being displayed only in English, even 
in the non-English version of that tender-notice. [11] 
 
In fewer cases, some rudimentary form of online bid submission in two languages may be supported. For example, 
online bid submission may involve a simple file upload (in English or the non-English language which is 
supported) without any structured data-submission (i.e. electronic-forms). Based on available information, it can be 
inferred that comprehensive multi-lingual bid-submission with structured data-submission (i.e. electronic-forms), as 
well as, attendant detailed unstructured data-submission (i.e. detailed bid files) and other important features, does 
not exist currently.  
 
Further,   ‘bid-confidentiality through proper encryption’,   and   ‘integrity of bids and other electronic documents 
through   digital   signatures’ et al, which are important requirements for a reliable electronic public-procurement 
system [1, 12] are either missing, or are not robust enough in such rudimentary multilingual systems. 
 
The Way Forward 
 
As per a directive of the EU, notices such as -- Prior Information Notice, Contract Notice and Contract Award 
Notice shall be published in full in the official language(s) of the Union as chosen by the contracting authority (i.e. 
purchasing   entity).   “Notices referred to in Articles 48, 49 and 50 shall be published in full in the official 
language(s) of the institutions of the Union chosen by the contracting authority. That language version or those 
language versions shall constitute the sole authentic text(s). A summary of the important elements of each notice 
shall be published in the other official languages of the institutions of the Union.” [13]  
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Is it enough to merely publish Bid-Invitation Notice (i.e. Tender Notice, or Contract Notice) in English (or the main 
language), and one or more additional languages? As a first step towards multi-lingual e-procurement systems, the 
answer would   possibly   be   ‘Yes’.   Even here, it is important to emphasize that the translated content should be 
authentic, complete and legally binding. However, the final objective should certainly be to have comprehensive 
end-to-end multilingual e-procurement systems, which cover all facets of the established public-procurement 
process, including secure bid-submission, transparent online public bid-opening event, et al.  
 
What should be the contours of such a comprehensive multi-lingual e-procurement system, and what are the 
multifarious challenges from the perspective of e-procurement application developers and purchasing-entities?  

 
CONTOURS OF A COMPREHENSIVE MULTILINGUAL E-PROCUREMENT SYSTEM 

 
Default Language of a Multilingual e-Procurement System 
 
It can be inferred from the data related to linguistic diversity presented above that English is emerging as the 
‘Highest   Common   Factor’   amongst   various   languages   used   for   conducting business in different countries. So it 
would  make  sense   to  have  English  as   the   ‘Default  Language’  while  designing  a   ‘Comprehensive Multilingual e-
Tendering/ e-Procurement System (CMLePS)’. The e-procurement application software should cater to the 
provision of one or more languages, as required. For example, if such a CMLePS is to be used for UN procurement 
to be conducted in all the official languages of the UN, it should support English and five additional languages. 
 
Other Practical Issues to be addressed in Implementing Multilingualism through e-Procurement 
 
While technology may solve some problems in a manual process, it can create a new set of technology-related 
problems during development, as well as, deployment of the technology-based solution.    
 
Problems in Belling the Cat 
 
Assuming that the readers are familiar with typical functionality and modules of a comprehensive English 
language-based e-procurement system with secure online bid-submission and online public bid-opening, some 
issues and practical difficulties which have to be addressed while planning the design, development and 
deployment of a multilingual e-procurement system are outlined below. 
 

x What should be the scope or extent of multilingualism in an e-procurement system? If multilingual e-
procurement systems are not to be limited to only posting summaries of a tender-notice in multiple 
languages, the following questions arise: 

o Should the complete tender-notice in proper format be made available in multiple languages? 
o Should tender-documents (i.e. bidding-documents) also be posted/ uploaded in multiple 

languages? 
o Should amendments to a tender-notice (i.e. corrigenda) and amendments to tender-documents 

(i.e. addenda) also be issued in multiple languages? 
o Should the process of seeking clarifications to tender-documents and corresponding response by 

the purchasing-entity also be allowed in multiple languages? 
o Should submission of bids with structured-data (i.e. electronic forms), as well as, unstructured-

data (i.e. files) be allowed in multiple languages? 
o Should a full-fledged online public tender-opening-event in the simultaneous online presence of 

bidders be carried out in multiple languages? 
o Should online evaluation of bids be carried out in multiple languages? 
o  et al. 

 
The answer to all the above questions should  presumably  be  ‘Yes’.    In that case, from a practical 
perspective it  may  be  prudent  to  make  available  in  ‘phases’,  the  ‘functionality wish-list’  outlined 
above.  
 

x The issues briefly described above essentially relate to the information exchanged between a purchasing-
entity  and   the  bidders   in  a   tendering  situation.   In  other  words,  we  can  call   such   information  as   ‘tender-
specific’.  However, there are other functionalities in an e-procurement system, which   are   ‘non-tender-
specific’.  Examples  of  such  functionalities  include  – Registration on an e-procurement portal by bidders; 
configuring of an e-procurement system by a purchasing entity for organization-level administrative 
purposes; et al.  Select information from such modules is automatically populated by the system in 
downstream modules and processes. Other than registration which is being discussed separately, if all such 
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functionalities are also made multilingual, there  can  be  downstream  chaos  and  ‘non-user-friendly mixing 
of  information’  in  more  than  one  language.  In  addition,  the  complexity  in  the  design  of  the  e-procurement 
application, and the load on the database can become practically unmanageable.  
 
Therefore, should  we  initially  limit  multilingualism  to  essentially  ‘tender-specific  information’  exchanged  
between a purchasing-entity and its bidders?  
 
Further,   for   ‘overall  user-friendliness’, should some common parameters only be in the default-business 
language, i.e. English? 
 

o Opinions can differ on the above questions. My personal view is that the answers to both the 
questions  should  be  ‘Yes’. 

 
Phased Approach 
 
A pragmatic approach may entail delivering the functionality of a comprehensive multilingual e-procurement 
system (CMLePS) in phases, as enumerated below.  
 
(Phase-1): Publishing ‘Prior   information   Notices’   and   ‘Tender Notices’ in English (assuming English as the 
‘default   language’),   as   well   as,   in   ‘Additional   Languages’,   as   required.   Together, English and the Additional-
Languages are referred to as  ‘Allowed-Languages’. Preferably, all the tender-notices should be complete, and not 
mere partial summaries of corresponding tender-notices published in the original language or default language. 
 
(Phase-2): Publish ‘Corrigenda, Tender Documents and Addenda’ in the allowed-languages. 
 

 
 

Figure 1: Conceptual Model for Tender Notice/ Corrigenda in Multiple Languages 
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Figure 2: Conceptual Model for Tender Documents/ Addenda in Multiple Languages 
 
(Phase-3): Facilitate Clarifications to Tender Documents and corresponding response,  as  well  as,  ‘Pre-Bid  Meeting’ 
in the allowed-languages. 
 
(Phase-4): Facilitate ‘Online  Bid  Submission’,  as  well  as,  ‘Online  Public  Tender  Opening  Event(s)’  in  the  allowed-
languages. 
 

 
 

Figure 3: Conceptual Model for Bid Submission in Multiple Languages 
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Figure 4: Conceptual Model for Public Online Tender Opening Event in Multiple Languages 
 

(Phase-5):   Facilitate   ‘Online   Bid-Evaluation’   and   ‘Online   Award   of   Contract’   and   posting   ‘Contract   Award  
Notices’  in the allowed-languages. 
 

 
 

Figure 5: Conceptual Model for Bid Evaluation in Multiple Languages 
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Important Notes and Assumptions relating to Functionalities represented in the Figures 
 
1. Functionality of a phase as outlined above is assumed to include functionalities outlined in all its preceding 

phases. 
2. The postings in additional-languages should not be mere summaries, but authentic postings with complete 

content in the same format as the format of the default language.  
3. As elaborated separately, translation at each stage should  be  ‘authenticated’ by the concerned entity. 
4. To ensure authenticity and integrity, all electronic postings should be digitally signed by the concerned 

authorized users, with facility for verification of such signatures [1]. 
5. All the recommendations for  ensuring  high  standards  of  ‘Confidentiality  of  bids  before  bid-opening’  and  other 

‘Transparency’  and  ‘Accountability’  related  functionalities  as  discussed in [1] and to some extent [12] should 
be implemented to ensure that the sanctity of the public-procurement process is not compromised in any 
manner.  

6. While facilitating multilingualism in e-procurement systems, some aspects may continue to be done in a 
‘common  manner’,   as   well   as,   displayed   in   a   ‘common   format’   in   all   the   user-interfaces irrespective of the 
language.  

7. It is further assumed that where there is a need for publishing/ processing tenders in multiple languages, it 
is expected that the Buyer/ Purchasing-Entity will publish the tender in the multiple allowed languages 
and have the required translation capability in all such languages, which can be supplemented with CAT 
tools. The bidders are expected to be proficient in only one language (out of the allowed languages), and 
to  some  extent  in  the  ‘default  language’. If all the bidders are proficient in all the languages, there is no 
major need for multilingual systems. 

8. Even on a multi-lingual e-procurement portal, all tenders may not be published/ processed in all the allowed 
languages. As decided by the concerned purchasing-entity, some tenders may be published/ processed only in 
English, some tenders may be published/ processed in English and some of the allowed languages, and some 
tenders may be published/ processed in all the allowed languages. 

 
Other Challenges and Possible Solutions 
 
A. Numerals and Numbers should be as conventionally represented in English writing. Otherwise there can be 

utter confusion in a CMLePS.  
B. Dates should be as conventionally represented in English writing. Otherwise, as mentioned above, there can be 

utter confusion in a CMLePS. Even on the TED site of the EU, which is only for tender-notices, dates are in 
the English style of writing. 

C. Registration of end-users (e.g. Bidders/ Suppliers/ EOs) should preferably be in the default language, i.e. 
English.  Registration data of a bidder is commonly used for all tenders for which that bidder participates on 
that portal.  If registration is allowed in any of the allowed languages, then even in a tender for which bid-
submission is allowed only in English, the name of a bidder who has registered in Arabic, will be displayed in 
Arabic in the electronic profile of that bidder. This would certainly not be user-friendly. 
 
A possible solution could be to make registration in English language mandatory for Bidder/ Suppliers/ EOs.  
In addition, a supplier registering on the portal could be given an option to furnish select registration related 
information   in  one  or  more  of   the   ‘allowed   languages’  on   that  CMLePS.    The advantage of such additional 
information would be that when the profile  of  such  a  supplier  is  displayed  as  a  result  of   ‘search’,   the  viewer  
would be able to see that supplier’s  information in English, as well as, in some additional languages.  

D. In view of the above suggestions, Master Tables such as – Country Master, State/ Province Master would 
certainly  have to be in the default language, i.e. English. In addition, where feasible and manageable, some 
Master  Tables  could  also  be  made  available  in  the  other  ‘allowed  languages’  of  the  CMLePS. 

E. Master Tables, e.g. for Goods and Services Classification Codes, such as UNSPSC, CPV, NIGP, ITC-HS 
codes, may be as conventionally represented in English , except where multi-lingual versions of such codes are 
available. For example, UNSPSC is available in ten languages. CPV is available in twenty-two official 
languages of the EU. [14, 15] 

F. E-mail Address should be as conventionally represented in English writing. 
G. User IDs, Passwords should be as conventionally represented in English writing. 
H. Complete configuring of a multi-lingual e-procurement software/ system would continue to be done in the 

‘main language’/  ‘default  language’  in which the administrator-level user-interfaces (UIs) of the e-procurement 
application software have been developed. As stated earlier, for the purpose of this paper the main language or 
the default language is assumed to be English. 

I. All ‘Reference  Codes  and  IDs’  generated  by  the  system  should  be  in  the  ‘default  language’  of  the  CMLePS,  i.e. 
English. 
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J. For consistency, name and address of the Buyer-organization in a tender-notice would be in the default 
language, English. In the translated versions of a tender-notice, the name and address of the Buyer-organization 
can additionally be in the selected language (i.e. the language used in that translated notice). 

 
Common Technical Aspect 
 
One technical aspect will be common in all multilingual websites irrespective of whether it is an e-procurement 
website, or a general website for information dissemination, and that is – the database tables have to be designed to 
accept   ‘Unicode  Data  Types’   for   accepting   non-English characters. Stored procedures and functions in database 
have to be developed accordingly. 
 
Responsibility for Translation 
 
Changeover to e-procurement does not entail abdication of sensitive responsibilities of the concerned officers of a 
purchasing-entity (i.e. the buyer or contracting authority) to the e-procurement service-provider (or platform 
provider), although willy-nilly this may have happened in some cases [1].  
 
In a sensitive application like e-procurement for Government and Public Sector organizations, manipulation and 
malpractices are rampant. Therefore, it is important that translations, where applicable, should be authentic and 
legally-binding. CAT tools can produce the first draft which can then be authenticated by qualified translators. 
Responsibility for translation should be of the concerned authorized users. Broadly, the distribution of 
responsibility for translation should be as presented below. 
 

x [Translation  of  the  ‘fixed’  descriptive content of the User-Interfaces (UIs) of  CMLePS, such as – headings, 
field-labels, help-pages, etc.]:   
 
Responsibility should be of the e-procurement application software developer. 
 

x [Translation of all Buyer related content to be entered through the UIs (such as content of Tender Notice) , as 
well as, any documents to be uploaded (such as Tender Documents) by Buyer/ Contracting Authority]:  
 
Responsibility should be of the concerned authorized users of the Buyer organization.  
 

x [Content of all Bidder related content to be entered through the UIs (such as content of Bid in the selected 
language), as well as, any documents to be uploaded (such as Bid related files) by Bidder/ Supplier/ EO]:  
 
Responsibility should be of the concerned authorized users of the Bidder organization. 

 
CONCLUDING REMARKS 

 
Currently available e-procurement systems are helping in overcoming physical barriers in terms of geographical 
reach and efficiency, and greater transparency and accountability where the systems are well-designed. Multilingual 
e-procurement systems will go further in overcoming barriers in another dimension, i.e. overcoming language 
related barriers -- both   real   and   psychological,   thereby   bringing   in   a   quantum   jump   in   the   ‘efficacy’   of   e-
procurement systems, as well as, empowering Governments of various countries in truly achieving their stated 
objective of fair and equal opportunity to all in the public-procurement process. 
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Abstract 

In this paper we evaluate if spatial econometric techniques can be used to test for collusive bidder 
behavior in public procurement auctions. Using a unique dataset covering Swedish asphalt cartel, we 
find   the   simple  Moran’s   I test for spatial correlation to be surprisingly accurate in detecting non-
collusive bidding behavior and to be fairly accurate in detecting collusive bidding behavior. 
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1.� Introduction 

In the dawns of October 24th and 25th 2001 and under the cover of darkness, the Swedish 
Competition Authority conducted unannounced raids to a number of companies in the Swedish 
asphalt paving industry. The purpose of the early morning raids was to find documents to support 
suspicions of collusive bidding behavior on public contracts. A large number of documents were 
collected and several hearings of key employees at these companies were undertaken. These two 
dramatic mornings was the start of the largest cartel investigation in Swedish history. The 
investigation material involved nearly ten meters of shelving. The trials at Stockholm District Court 
lasted just over 40 days and included hearings of more than 70 persons. On July 10th 2007, the court 
announced convictions for nine companies to pay a total of over 1.2 billion SEK in fines.1 

The rest of this paper relate to what happened on these two early mornings in 2001. In an admittedly 
less dramatic but hopefully as interesting manner, we present how spatial econometric tools can be 
used to detect collusive bidding behavior in procurement auctions used to assign public contracts. 
Using data from the Swedish asphalt cartel, the hypotheses to be tested is if bids placed by one cartel 
member 𝑖 on contract 𝑐 in procurement 𝑝 correlate with bids placed by a cartel member 𝑗 on 
contract 𝑐 in procurement 𝑝 or on other contracts within the same or other procurements. A spatial 
weights matrix is used to assign bids that are likely to be correlated with each other. The simple 
Moran’s  I test for spatial correlation in then used to test for collusive bidding behavior. If there is no 
collusive bidding behavior, the bid placed by a firm not associated with the cartel should be 
uncorrelated with bids placed by all other firms. The main purpose is to by the use of as little 
information as possible detect correlations between bids placed by cartel members. However, we are 
the first to admit and realize the results and methods described here needs accompanying evidence 
and other types of proofs to hold in court. Moreover, we do not claim to estimate causal effects, e.g. 
that one cartel members bid actually determines the other members bid. The main reason is that the 
direction of the casualty is not obvious. Still,  the  Moran’s  I is surprisingly accurate in detecting non-
collusive bidding behavior and fairly accurate in detecting collusive bidding behavior. This is useful 
for, for example, competition authorities to, in a relatively simple way, scan a large number of 
different markets and procurements to detect signs of collusive bidding behavior in public 
procurement auctions. 

The use of procurement auctions to assign public contracts is not an isolated Swedish phenomenon. 
In many countries such as the U.S. and other European countries use procurement auctions for 
assignments of different types of public contracts. For instance, since 1994 directives within the 
European Union (EU) stipulate sealed bid auctions in line with the first-price sealed bid auction to be 
used in public procurement auctions. The use of first-price sealed bid auctions are easily motivated 
by economic theory as the firm with the lowest marginal cost will be rewarded the contract. This 
result builds on the assumption of no collusive bidding behavior or cartels. Even though first-price 
sealed bid auctions are considered to be less vulnerable to collusive bidding behavior compared to 
the second-price sealed bid auction and the English auction,2 and the fact that collusive bidding 

                                                           
1 Another interesting feature of this cartel is that one of its members, the Swedish Road Administration, is also 
a production unit at the procuring entity. 
2 The reason is that under the first-price auction it is more difficult for cartel members to monitor each other 
(see e.g. Börgers and van Damme, 2004) and it involves stronger incentives for cartel members to deviate from 
the cartel agreement (Robinson, 1985). 
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behavior is prohibited by law, evidence of collusive bidding in public procurement auctions is found 
in numerous markets. Besides the so-called asphalt cartel, also analyzed by Jakobsson (2007), other 
examples of collusive bidding on public contracts are found in procurements of frozen seafood 
(Koyak and Werden, 1993), school milk (Pesendorfer, 1995; Porter and Zona, 1999), highway 
constructions (Porter and Zona, 1993), and highway repair (Bajari and Ye, 2003). 

The development of empirical methods to detect collusive bidding behavior has gained increased 
attention, especially from economists. Many of these studies has been based on cases where the 
cartel members have been known beforehand and the challenge has been to econometrically 
confirm the cartel by a comparison of bids submitted by cartel and non-cartel members (e.g. Porter 
and Zona, 1993, 1999; Pesendorfer, 2000). In addition to these papers Bajari and Ye (2003) provides 
an approach where asymmetries among bidders is also accounted for. The analysis accounts for 
differences in observable characteristics of the firms in terms of location and production. Following 
Bajari and Ye, non-collusive bidding behavior suggests bids to be statistical independent. That is; bids 
should be found to fulfill two criteria; 1) conditional independency and 2) exchangeability. 
Conditional independence means that after controlling for all information about factors that affects 
productions costs, known to the firm when the bid is formulated, bids placed by different firms 
should be statistically independent. Exchangeability on the other hand means that after controlling 
for factors determining costs, bids placed by a bidder should be statistically independent on the 
identity of competing bidders. Hence, it should not matter what other firms firm 𝑖 bid against. Other 
examples  of  empirical  studies  within  this  field  is  Cramton  and  Schwartz’s  (2002)  study  on  spectrum  
auctions and Gupta (2001) on highway construction procurements in U.S.. Bajari et al. (2003) 
analyzes the use of auctions versus negotiations in construction works procurements in the U.S. and 
competition and bidder interaction in highway construction procurements is analyzed in Gupta 
(2002). 

This paper contributes to the existing empirical literature by its econometric approach. At least to 
our knowledge, spatial econometric techniques have never been used in this way to analyze this type 
of data.  It also serves as a complement to previous studies which for the most part is based on U.S. 
data. The rest of this paper is organized as follows.   The   Moran’s   I test for spatial correlation is 
described in Section 2 followed by a description of the dataset used in Section 3. Our results are 
presented and discussed in Section 4. Concluding remarks are given in Section 5. 

2.� Moran’s  I as a test for collusive bidding behavior 

Consider two types of bidders, 𝐴 and 𝐵, competing for a set of public contracts 𝐶. Assume all bids on 
a specific contract 𝑐 to be equal in all relevant aspects besides price and contracts to be awarded the 
lowest bid. Bidders of type 𝐴 form a cartel while type 𝐵 is a set of independent bidders. Bidding 
strategies are non-independent among type 𝐴 bidders, independent among type 𝐵 bidders and 
independent across the two types. Type 𝐴 bidders could form different strategies. For simplicity and 
to illustrate the empirical setup, denote by 𝑏 ,  a bid placed by bidder 𝑖 of type 𝐴 on contract 𝑐. The 
strategy adopted among type 𝐴 bidders is assumed to be the simplest possible; the group of type 𝐴 
bidders decides beforehand which of them to place a low bid on a specific contract, 𝑏 , , while the 

other type 𝐴 bidders place high bids, 𝑏 , . With 𝐶 contracts, 𝐴 + 𝐵 bidders on each contract, define a 

𝐶 × (𝐴 + 𝐵) × 𝐶 × (𝐴 + 𝐵)  matrix 𝐖 with elements 𝑤 ,  such as 𝑤 , = 1 for 𝑖 ≠ 𝑗, otherwise 
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𝑤 = 0. Note that 𝑤 , = 0 making the diagonal elements of 𝐖 equal 0. A simple test for collusive 
bidding behavior among bidders of type 𝐴 could be based on the   Moran’s   I test for spatial 
correlation.  The  Moran’s  I could now be calculated for the bids 𝑏 

(1) 𝐼 = ×( )
∑ ∑ × ∑ ∑ ( )

∑ ( )   

This test is probably the most frequently used test for spatial correlation and builds on the work by 
Moran (1948). Its test statistic has been generalized by Cliff and Ord (1972) in order to derive a test 
for spatial correlation in linear regression models. Burridge (1980) demonstrated that the Moran's I 
test statistic is equivalent to a Lagrange multiplier test statistic derived from a linear regression 
model without a spatial lag. Its large sample properties and asymptotics have been analyzed by 
Pinkse (1999) and Keleijan and Prucha (2001). 

The test statistic is compared with its theoretical mean, 𝐸(𝐼) = −1/(𝑛 − 1), where 𝑛 =
𝐶 × (𝐴 + 𝐵)  and 𝐸(𝐼) → 0 as 𝑛 → ∞. The null hypothesis 𝐻 : 𝐼 = −1/(𝑛 − 1) is tested against the 

alternative 𝐻 : 𝐼 ≠ −1/(𝑛 − 1). As the test statistic is to be compared to its theoretical mean, 
inferences is often based on the 𝑧-statistic 

(2) 𝑧 = [𝐼 − 𝐸(𝐼)]/𝑆𝐷(𝐼) 

where 𝑆𝐷(𝐼) is the theoretical standard deviation of 𝐼. If 𝑧 > |1.98|, 𝐼 is at the 95-percent level of 
significance different from −1/(𝑛 − 1) indicating either a negative or a positive spatial correlation. 

3.� Data 

As data is often costly to collect and since data from public procurement auctions are scarce, it is 
useful to develop methods for detecting collusive bidding behavior using a minimum of information 
and/or information easily collected by the researcher. Crucial information is of course the bids placed 
by different firms. Here, 𝑏  is measured as the bid per cubic meter of asphalt, 𝑏 . To illustrate the 
procurements, we have also collected information on the number of bidders per contract as a 
measure of competition, 𝑐𝑜𝑚𝑝 , the size of the contract in cubic meters of asphalt, 𝑠𝑖𝑧𝑒 . Descriptive 
statistics of 𝑏 , 𝑐𝑜𝑚𝑝 , and 𝑠𝑖𝑧𝑒  are displayed in Table 1 below. 

Table 1: Descriptive statistics 
 Mean Std. dev. Min Max 

Bid per square meter (𝑏 ) 9.69 91.10 0.003 3,358.77 
Competition (𝑐𝑜𝑚𝑝 ) 9.93 13.59 1 67 
Size (𝑠𝑖𝑧𝑒 ) 45,444.62 69,638.47 5 788,600 
     
Observations 2,478    
Number of procurements 430    
 

In total, we have information on 2,478 bids placed by 83 single firms on 430 contracts. The average 
number of bidders on each contract is 5.76 with a minimum of 1 bidder and a maximum of 67 
bidders. From the court judgment we also know which 6 firms that were convicted with collusive 
bidding behavior on these contracts. 

4.� Results 
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As we are interested in a tool to scan a large number of procurements for collusive bidding behavior 
using  a  minimum  of  information  and  given  the  fact  that  competition  authorities  don’t  have  any  prior  
information on which firms or how many firms that are collaborating, our research strategy goes as 
follows. First, we test for correlation between bids, 𝑏 , and not residuals, 𝜀 , as this requires less 
information. Then, using our pre information regarding which firms that were convicted, we calculate 
Moran’s  I for 2 of the convicted firms. This is then done for all combinations of convicted firms. Here, 
we   expect   to   find   a   significant  Moran’s   I estimate (e.g. 𝑧 > |1.96|). Then do the same for the 6 
largest firms in terms of number of bids who were not convicted. Now, we expect to get a non-
significant  Moran’s   I test for these firms. Finally, we make different combinations of more than 2 
firms, both for cartel members and for non-cartel members. When only cartel members are included 
we do of course expect a significant test statistic, while when only non-cartel members are included 
we expect an insignificant test statistic. Results are presented in Table 2 and 3 below. 

Table  2:  Results  Moran’s  I 
 Moran’s  I z-value 
 Mean Min Max Mean Min Max 
Cartel 
members, 2 
and 2 

0.221 0.008 2.232 6.80 0.20 72.09 

Non-cartel 
members, 2 
and 2 

0.010 0.008 0.011 0.29 0.21 0.38 

 

Starting with different combinations of 2 cartel members, the total number of different combinations 
is 15.3 From table 2, the average test statistic is 0.221 with a maximum value of 2.232 and a minimum 
value of 0.008. More interesting is the fact that the average z-value from these 15 different 
combinations is 6.80 which is significant. However, the lowest z-value is 0.20 which suggest that the 
Moran’s   I is   not   significant   for   all   combinations   of   collaborating   firms.   In   fact,   the   Moran’s   I is 
significant for 10 out of 15 different combinations of collaborating firms which suggest that the test 
statistics correctly estimate a significant test statistic in 67% of the different combinations. 

Equally or even more interesting is how accurate the test is to predict non-collusive bidding behavior. 
The results presented in Table 2 suggest that when pairing different combinations of two non-
collaborating   firms,   the  Moran’s   I actually reject the hypothesis of collusive bidding behavior in all 
cases. That is, the average z-value is 0.29 with a maximum value of 0.38, which is far from significant 
at the 95% level. Hence, the Moran’s   I correctly indicate either a collusive or non-collusive bidding 
behavior in 83% of the cases. 

5.� Conclusions 

In this paper we have used the simple Moran’s   I test for spatial correlation to test for collusive 
bidding behavior in public procurement auctions. Based on a dataset on Swedish asphalt 
procurements covering 2,478 bids placed by 83 single firms on 430 contracts,   the  Moran’s   I test 
correctly predict collusive or non-collusive bidding behavior 83% of the cases. Given the simplicity of 

                                                           
3 The number of combinations is calculated as = !

!( )! where 𝑛 is the number of elements to choose from 

and 𝑟 is the number of chosen elements. 
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the  Moran’s  I test and the fact that the only information used is the bids and the size of the contract, 
this is quite remarkable. 
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Extended abstract 

Given the importance of public procurement, efficiency in bidder selection, contract design and 
contract enforcement is essential. This is even more so for those key public services where 
quality is difficult to define and measure, including welfare services like schooling and health 
care but also other professional services. The efficiency with which these services are provided, 
e.g., the price/quality ratio, is of enormous importance. In this paper we pay special attention to 
bidder selection criteria and contract design in procurements of nursing home care. The provision 
of this public services is costly, accounting for 3 percent of GDP in Sweden (SOU 2007:103), 
while the per-elderly cost varies between municipalities by, according to some statistics, a factor 
of three (The National Board of Health and Welfare, hereafter NBHW, 2007). 

This paper explores a unique dataset of 317 contracts for nursing-home care between Swedish 
municipalities and private providers in detail. The contracts were entered into between 2002 and 
2013 by 76 municipalities and 58 successful bidders, out of the 154 who submitted at least one 
bid. Our dataset comprises most of the public procurements for nursing home care of the elderly 
in Sweden since 2002. 

We analyze the service requirements specified in the tendering documents, the award 
criteria/scoring rules and the contractual arrangements used to safeguard quality, such as the 
right to inspect premises and to impose penalties on providers that fail to meet quality targets 
specified in the contract. We use mainly explorative methods, but will also test hypotheses 
concerning the link between buyer characteristics, award criteria and contractual arrangements. 
We will also survey the municipalities concerning their use of inspection, survey directed to the 
users, penalties for non-performing providers, termination and renewal of contracts etc. 

The contract data will be linked to data, collected by the NBHW, that measures quality indicators 
at the nursing home level, including staff density (for various staff categories) at nursing homes, 
the use of certain best practices and the outcomes from surveys to nursing home residents. 
Municipal characteristics are also available from Statistics Sweden, including per capita costs for 
all municipalities.  

� �



4�
�

 

Introduction 
Contract design has attracted increasing attention from economists, following theoretical 
advances in the incomplete-contracts and property-rights literatures in the 1980s and 90s.1 More 
recently, empirical studies have applied these theories to venture-capital contracts (Kaplan and 
Strömberg, 2003) and to research agreements (Lerner and Malmendier, 2010). 

In a series of papers, Patrick Bajari and Steve Tadelis have explored contract design when the 
object of the contract is subject to ex post changes.2 When there is a high probability that 
extensive changes will have to be made, a cost-plus contract is preferred over a fixed-price 
contract, even though the latter gives stronger incentives. The reason is that renegotiation will be 
easier under cost-plus contracting. 

McAfee and McMillan, 1986, and Baron and Besanko, 1987, study procurement contracting 
when there is both adverse selection and moral hazard, when the agent is risk averse and when 
imperfect monitoring is possible. The latter paper ends with the observation that “[t]he 
interactions among these four considerations are complex [so that] the properties of optimal 
contracts […] can differ substantially from contracts that ignore one or more of these problems.” 
We note that relatively little quantitative empirical research has addressed the issue of how moral 
hazard affects quality-of-service in public procurement – and what actions the principal can take 
to ameliorate those concerns. 

Watson et al, 2013, survey the existing literature on trust in procurement. Many academics from 
the public sector management literature advocate trust as a mechanism that can prompt the 
suppliers to maintain quality, while others, including many economists, believe that the private 
providers must be held in tight reins, if opportunistic behaviour is to be avoided. Watson et al 
also report findings from a survey directed to public and private procurers. In particular, they 
find that moral hazard is more commonly perceived as a problem than other detrimental effects 
of asymmetric information, that opportunistic behaviour is more common in “complex” 
situations (i.e., when sunk costs are large and when there is high uncertainty and task 
complexity), that in particular reputational mechanisms can be effective against opportunism, but 
that less such mechanisms are used in complex situations.  

[Additional references + a summary of our findings] 

������������������������������������������������������������
1�Grossman�and�Hart,�1986;�Hart�and�Holmstrom,�1986;�Hart�and�Moore,�1990;�and�Holmstrom�and�Milgrom,�
1994.�
2�Bajari,�Houghton�and�Tadelis,�2010;�Bajari,�McMillan�and�Tadelis,�2009;�and�Bajari�and�Tadelis,�2001.�
�
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The�Swedish�market�for�elder�care�and�the�legislative�framework�
Since 1992 elder care is the responsibility of the municipalities. Close to 100,000 persons live 
permanently in elder care units (or nursing homes), while more than 150,000 receive assistance 
in their homes. The total cost of elder care was approximately SEK 90 billion in 2012, or close to 
3 percent of GDP.3 

Elderly living at nursing homes constitute 7 percent of the population aged 65 or more – less 
than in Norway and the Netherlands, more than in Germany and about the same as in France 
(Larsson et al., 2008). People aged 80 or more make up 80 percent of the residents; in this age 
group 16 percent of the population lives permanently in care units. For those above 95 years of 
age, the fraction rises to about 50 percent.4 

Procurement has become an important mechanism for organizing elderly care in Sweden since 
the early 1990s, when it became clear that the municipalities had the right to tender the 
management of nursing homes and following the introduction, in 1994, of a procurement act that 
conformed to the EU’s public procurement directives. Public procurement regulation was, 
however, rather liberal prior to the revised 2008 Procurement Act, in the sense that the buyer had 
relatively large freedom to select the winner.�  

There are about 2,600 nursing homes in Sweden. In 2012 private firms operated homes that 
together housed about 20 percent of all residents.5 Almost all of these are owned by for-profit 
corporations and many of the owners are private-equity firms. However, the admittance decision 
is made by the municipality. A private provider cannot decide whom to accept and nor does it 
have the right to decline, given that it has capacity (free beds). Income-dependent fees cover on 
averages 4 percent of the cost, with the municipalities paying the rest. Although a unit is 
privately operated, the facility itself is often owned by the municipality. 

Up until 2009 the legal status of voucher systems for elder care remained unclear, so only a tiny 
fraction of the private provision has been organized as a consumer-choice system, but there has 
been a strong growth in the privately provided share since the early 1990s. Simultaneously, there 
has been a shift from nursing homes to home care: Larsson et al. (2008) report that among people 
aged 80 or more, the fraction living in permanent care fell by about a quarter between 1995 and 
2004, due to better health and because of the policy that encouraged home assistance in order to 
delay entry into nursing homes. 

 

������������������������������������������������������������
3 NBHW, 2009. 
4 SALAR, 2007; NBHW, 2009.  
5 NBHW, 2008. In addition, there are about 150 transitory (short-stay) nursing homes, with another 11 000 
residents. The fraction of private provision has risen rapidly since, to almost 20 percent in 2011. 
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Data�collection�and�descriptive�statistics�
We have data on 208 public procurements of the management of nursing homes. In those 
procurements, 317 separate contracts were tendered and those contracts attracted 1669 bids. The 
procurements were arranged by 76 (out of the 290 existing) Swedish municipalities – mainly the 
larger ones. We observe approximately 30 nursing homes that were subject to at least two 
consecutive procurements and two of those were procured three times. 

The data were collected through keyword-based searches in the two dominant publicly available 
databases for public tenders, e-Avrop and Opic/Visma. Figure 1 illustrates the distribution of the 
procurement dates. 

Figure 1. Number of contracts per year. 

 

 

On average there were 1.5 contracts per procurement, ranging from 1 to 14, with the majority 
consisting of one contract only. Almost 100 % of the contracts were procured under the 
simplified procedure. The average number of flats (beds or elderly) per contract is 50 (and 
slightly decreasing over time). For those contracts where we have information, over 50 % of the 
elderly have dementia. 

In most cases the contracts consisted of two periods: an initial period and an optional extension 
period. Under the Swedish Procurement Act, the buyer has the exclusive and discretional right to 
chose whether or not use the extension period. The average length of the initial period was close 
to 3.5 years and the length of the extension period was, on average, just over 3 years. The length 
of the initial period has decreased somewhat over the observed period, while the length of the 
extension period has moved in the opposite direction. All contracts except one used at least one 
extension period. The ratio of the length of the extension period to the total contract length is 
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illustrated in the Figure 2, which confirms that the relative length of the option period has 
increased with time. 

 

Figur 2. Length of extension period as a fraction of total contract length 

 

 

Contractual regulation of quality 

We measure 18 (mainly dummy) variables of the quality demanded or the type of services that 
should be included in the price. Examples include minimum staff-density requirements and 
requirements that palliative care, dental care, rehabilitation and/or interpreter services should be 
provided. Most of the services were required in 75-99 % of the contracts.  

The average number of staff per elderly is around 0.75. In comparison, the NBHW measure the 
instantaneous average staff density during weekdays (daytime at weekends) to be 0.30 (0.25), as 
reported in Äldreguiden, based on an almost comprehensive survey study of work schedules at 
nursing homes in 2012. Assuming an average density of 0.1 during evenings and nights and an 
average of 1750 hours worked per full-time employee, this translates into approximately 0.8 full-
time employees per resident, i.e., very close to the average staffing requirement in our data. 

Bid scoring 

We have 17 variables that measure different aspects of the scoring rule. First, we classify the 
scoring model into 12 different types (lowest price, highest quality and different versions of 
price-to-score and quality-to-price models). The other variables mainly measure the weight given 
to different criteria.  
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For most of the contracts we can observe the weight given to price in the scoring rule. The main 
exceptions are those procurements where quality is given a monetary value that is added to or 
subtracted from the price, as appropriate, in order to calculate an evaluation price. Such models 
are used for 16 % of the contracts. 

The distribution of price weights among those contracts where we can observe the weight is 
shown in Figure 3. As can be seen, 42 % of those contracts, or 37 % of all contracts, were 
awarded in beauty contests. Lowest price was used for about a quarter of all contracts. 
Maximum-quality procurements (beauty contests) have become more frequent over time, 
accounting for 46 % during the second half of the period, up from about 30% during the first 
half. 

 

Figure 3. Distribution of price weights in the sample. N = 273. 

 

 

Bidders, bidding and price 

There are 27 variables that describe different aspects of the bids: the identity of the bidder, the 
number of bidders, the winner, the scores in different dimensions (including overall price score 
and quality score, respectively), the total value of the contract, the price per day and apartment 
etc. 

The price per day ranges from about 700 to just over 2000 SEK (€80-230). There has been an 
increasing trend, as seen in the Figure 4. During the first half of the period, the price averaged 
around 1180 SEK; during the second half the average price was around 1350 SEK. While a trend 
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has been plotted into the diagram, it seems more appropriate to say that there was a marked 
increase in the price in 2008. 
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Figure 4. Price per day 

 

On average, there were 5.3 bidders. The number of bidders increased over time, from around 4 in 
the beginning of the sample period to around 6 towards the end. There is a positive association 
between price and number of bidders. 

There were 154 bidders who submitted at least one bid, but only 58 of those secured one or more 
contracts. The nine largest, those which submitted at least 30 bids, are shown in Figure 5. These 
numbers should be compared against the number of contracts, 317. 

 

Figure 5. Large bidders; number of bids 
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The number of firms in number-of-bid categories is shown in Figure 6. Again, there were nine 
firms that submitted at least 30 bids each, six firms submitted between 20 and 29 bids each, 16 
firms submitted between 10 and 19 bids each etc. About half of all firms that appear in the 
dataset submitted only one bid. Of the bids, 70 were submitted by one of the 15 obviously 
bidding municipalities; other municipalities may have submitted a bid through a municipal 
company with a name that did not give the municipality away. 

Figure 6. Number of firms in number-of-bids categories 

 

 

Overall, almost one bid out of five was a winning bid (19%) and about 38 % of all bidders won 
at least one bid. The largest firms (those submitting many bids) were more successful. Among 
the five most frequent bidders the average success rate was 23 %; among the other 26 firms that 
submitted at least 10 bids the average success rate was 18 %; while the remaining less frequent 
bidders won, on average, only 12 % of the time. (Weighted averages.) However, a handful of the 
large firms (bidding at least ten times) were notably unsuccessful and won no contract; another 
five large firms won only 2-10 % of the times they bid. 

 

Contract enforcement 

In our dataset there are 24 variables that measure the existence of possible penalties, although 
many of these were never used in the sample. A few variables measure the ability of the buyer to 
terminate the contract; for almost all procurements this is possible if the supplier does not meet 
the contractual obligations. In contrast, no contract will automatically be broken just because an 
objectively measureable state is reached. 
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In 43 % of the contracts, the buyer will bill the supplier the cost of actions necessitated by the 
supplier’s negligence (or deduct a corresponding sum from the payment); in 88 % of the 
contracts the buyer will have to pay a sum corresponding to damages awarded to third parties by 
a court and payable by the municipality, if the cause of the damage is supplier negligence.  

In 60 % of the contracts there are fixed monetary penalties for at least some specified outcome, 
such as instances of serious mistreatments. The use of this instrument has increased sharply with 
time, from around 40 % during the first half to 80 % during the second half. On average, those 
municipalities that have any monetary penalty have about 2.5 different types of penalty scores in 
our coding.  

The most common type of fine clause, used by almost all municipalities that had any such clause, 
stipulates that the supplier will have to pay damages awarded by a court for not fulfilling the 
contract. The second most common clause, used by about 2/3 of those using any clause, 
stipulates that they will have to pay a specified amount “for not fulfilling the contract”. The third 
most common clause, used by close to half of those municipalities, is to have a specified penalty 
for the non-presence of certain staff categories or staff numbers. Here, the level of the fine range 
roughly between 1 and 30 % of the payment during the period of violation. (Although the 
methods of calculations vary and are difficult to compare.) The fourth most common clause, used 
by one quarter, sets a specified penalty on some well-specified and measureable quality 
deficiency. 

Only one municipality uses a fixed fine for occurrences of pressure wounds (Västerås), no 
municipality automatically fines fall fractures or serious criticism from the medically responsible 
nurse (“MAS”). In a few cases there are automatic fines for using illicit staff, for delays in 
commencing the provision of nursing services at the start of the contract period, for not having 
anti-discrimination plans etc. 

There are six variables that measure incentives. No contract uses bonuses for high quality. 
However, in some contracts the supplier will have to bear the risk of empty apartments. 

There are 24 variables that measure what control mechanisms are used by the municipality to 
ensure proper delivery. In 37 % of the contracts, it is explicitly stated that the procurer has the 
right to make surprise inspections. In 30 % of the contracts, it is explicitly stated that there will 
be pre-announced inspections. The use of inspections clauses has become more frequent over 
time. The right to inspect the premises is stated in more than 90 % of the contracts.  

In more than 80 % of the contracts it is stated that surveys will be sent to the elderly. In 40 % of 
the contracts it is stipulated that surveys will be sent to relatives; 17 % of the contracts provide 
for the right to send surveys to, or hold interviews with, the staff. However, surveys are 
mentioned less often in the recent contracts. 
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Different forms of self-assessments are mandated in between one and two thirds of the contracts. 
This has become more common in recent years. 

 

Analysis�
We analyze the determinants of contracting characteristics. We explore changes over time and 
differences between large and small municipalities. 

[The following is a preliminary analysis, which will be made more thorough.] 

 

Tough contract clauses and procurement practices that from theory can be expected to help 
sustain non-contractible quality have become more common over time and are more prevalent in 
big municipalities. E.g., long option periods, penalties and low scoring weight for price. These 
are also associated with higher average prices. I.e., small municipalities - and in the past all 
municipalities - can get away with lowest-price procurement, short option periods, few formal 
sanction mechanisms, because they can sustain a reputational equilibrium with informal threats. 
And are then able to pay low prices. Large municipalities and most municipalities in recent years 
have to be more formal - and will then pay a higher price. Small municipalities also get better 
customer satisfaction. Of course, costs may be somewhat lower in small towns.  

There seems to be quite small differences between large and small municipalities. Large 
municipalities have slightly shorter initial contract periods, slightly longer extension periods, put 
less weight on price and use quality-only procurement more often. Large municipalities less 
often specify the right to inspect premises but more often regulate that surveys should be used. 
They attract more bidders; Stockholm on average attracts 7 bidders while small municipalities 
attract five. Large municipalities have a higher staffing density. 

We will control for clustering, since three large municipalities account for close to a third of all 
contracts. 

Our data on contracts can be matched with data from the NBHW on staff density for various 
categories of staff, staff education and on the existence of a number of routines, such as a 
residents’ council, having a particular contact person, providing food at times according to the 
NBHW’s recommendations, having a current medication plan etc. These observations are at the 
nursing-home level.  

At the municipal level this dataset contains additional variables. For example, the number of 
elderly with home care or living in a nursing home and the number of elderly that receives 
municipal assistance (home care or in a nursing home) per staff member in the central elderly 
care administration. Also, what fraction of the elderly that has recently undergone an assessment 
for incontinence treatment etc and some other variables. 
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Finally, the NBHW is planning to release data on customer satisfaction at individual homes 
starting this year (2014). Which will then likely be from the 2013 survey. 

 

Conclusions�
 

[To be written]  
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Abstract: Central Bank of Nigeria (CBN) can be seen as one of the biggest 
construction  clients   in  Nigeria.  Today,   the   total  construction  cost  of  CBN’s  projects  
currently ongoing is not less than N180 billion (about 1.1 billion USD). This paper 
investigates   the   economics   of   public   procurement   on   CBN’s   Office   Projects. It 
determines  the  efficiency  of  project  managers’,  clients’  and  contractors’  roles  with  a  
view to evaluate the operational techniques that are used in executing public 
infrastructure projects in developing countries. The construction projects procurement 
process of the CBN under the national public procurement Act 2007 provides quality, 
timeliness, suitability and affordability of those procured inputs that largely determine 
whether the public investment will succeed or fail. Qualitative data obtained from 
ensued discussions with projects stakeholders were critically analyzed to establish 
success or failure of the projects in relation to the procurement process adopted.  
 
It was observed that technical assistance services can exceed their direct costs. It 
argues   that   even   though   CBN’s   office   buildings   procurement   costs   are   largely  
substantial, but they usually consume scarce resources of tightly constrained time and 
budget. 

 
The paper submits that both projects have not realized their objectives so also the BPP 
core objective of the PPA 2007. The chosen procurement method and the 
implementation process of its guidelines provided a level playing ground for all strata 
of bidders who tender for the job, but yet value for money has not been achieved 
because both projects have not been completed by the agreed completion dates and 
cost. Indeed a situation which cast so much doubt on the competence of the 
contractors to deliver the project within its contract period. The Paper finally argue 
that the tendering process might have been manipulated (perhaps in accordance with 
the BPP (2012) chain of corruption chat) to suit a pre-arranged outcome.   
  
The paper concludes that public procurement process in developing countries 
consumes scarce skilled resource to efficiently plan and implement the production 
process. It takes time, not merely for project delivery and satisfaction, but also for 
transparent/unbiased procurement planning, contracting and supervision. Much of 
these procurement processes are highly visible, as well as controversial; exposing 
public sector to scrutiny and second-guessing for procurement choices that are 
deferred or delayed.  
 
Key words: Public procurement, Central Bank of Nigeria, Economics. 
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1.� Introduction 
 

Decision as to the choice among procurement method has always remained critical to 
many clients in the construction industry. (Latham (1994) notes that “basic decision 
on the procurement   route   (is   difficult)…....inexperienced clients need advices”. 
Indeed, procurement stage is described as a sensitive stage to the eventual project 
success   and   a   significant   component   in   project   failure”   Morledge, Smith and 
Kashiwagi (2006). This position however is not unconnected with the fair of adverse 
consequences in the event of choosing a wrong system. But in the case CBN and any 
other Government agency in Nigeria, choice of procurement method to deliver capital 
project is not an alarming issue, especially when looking at the necessary need to 
comply with the provisions of the Public Procurement Acts 2007.  

 
Study reveals that conventional procurement analysis has long recognised that many 
building contracts  provide the machinery to adequately control two out of the three 
parameters of time, cost and quality, but that an employer must often accept that the 
third parameter is somewhat compromised (Forward, 2002). This clearly draws our 
attention as to the performance expectation of different procurement options in view 
of the given circumstances.  

  
The purpose of this paper is to observe and explore  the  efficacy  of  CBN’s  traditional 
procurement success on capital projects based on the provision of procurement Act of 
2007. 

 
This paper seeks to address the success or otherwise of traditional procurement on 
two Central Bank’s  capital  projects  namely: CBN Branch Office Project Katsina and 
Abakiliki, Nigeria.  Could the success or otherwise of these projects be associated 
with the choice of the procurement system used? Or are there other factors that could 
be tied to the achievement or otherwise of the projects objectives? Is there efficiency 
in the implementation process of the traditional system of procurement as prescribed 
by the Royal Institute of British Architects (RIBA)? 

   
2.� Traditional Method of Procurement 

 
The principle of contractual arrangement is to identify the right strategy and appoint 
the appropriate skilled contractor to deliver the project within some predetermine 
objectives. Different procurement options make different decision in relation to 
allocation risk and other forms of contractual responsibilities.  

 
In traditional procurement method, the client normally appoints two consultants; one 
for design and the other for cost control. A main contractor is appointed to carry out 
the construction work after the design has been fully or substantially completed 
(Nahapiet and Nahapiet  1985). The major advantage of this method of procurement is 
that the design can be controlled by the client and that the client can vary works 
during the course of the construction. Chiniyio (2009) suggests that the use of 
traditional system of procurement is on the increase with many clients perceiving it as 
being well tested method in both practice and law and with client being in full control 
of design and variations. Although many believe that negotiation and partnering could 
largely enhance value for money, there are increasing evidences that where traditional 
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system of procurement  is in use success could still be achieve if the process is 
efficiently implemented (Frank 1998). 

 
Indeed, the traditional contracting approach is professed to have problems of 
variations and the production of late design information (Latham, 1994 in Abrahams 
and Farrels 2003). There is also a wide belief that the system offers a balanced tender 
for contractors to compete on same footing with equitable fluctuation clauses. Also 
the system creates an opportunity for the client to enjoy contributions of specialist 
subcontractors in the design and drafting of specifications.  

 
Traditional system of procurement is perceived as Design Precedes Construction 
Method where the design is fully or substantially completed before contractor is 
appointed. This concept unarguably entails splitting of responsibilities which 
unavoidably prolong the start and completion of the project. Unlike in other forms of 
procurement like Design and Build where client pass to contractors the risk of late 
project completion due to late receipt of information (Abrahams and Farrels 2003).  

 
3.� Public Procurement Act 2007 

 
The Nigerian Public procurement Act 2007 (PPA 2007) was essentially provided to 
establish the regulatory agencies responsible for the monitoring and oversight of 
public procurement, harmonizing the existing government policies and practice by 
regulating and developing the legal framework and professional capacity for public 
procurement and other related matters. Since then, Nigeria has been among the 
countries in the world with legislative guide on how public funds are expended. This 
brings about the establishment of the National Council on Public Procurement and the 
Bureau of Public Procurement.   

 
Section No. 14 of the PPA 2007 highlights in some details, how contracts that are 
related to physical works on site should be executed. Also Section 17, 18 and 21 
(Page B592) of the same documents (PPA 2007) spell out clearly that for each 
financial year, every procurement entity or contract shall establish a procurement 
planning based on the following: 

 
All procurement shall be undertaken within the approved budget of the procuring 
entity (P.E) and be based on a meticulously prepared procurement plan. This should 
be done by: 
a. Closely coordinating with the budget department to ensure that expenditure is 

provided for in the budget. 
b. Indicate the appropriate procurement methods for each project and ensure that no 

contract splitting is carried out 
c. Detail the procurement steps and associated expenditure outlays for not less than 

the first 18 months thereof for projects sufficiently developed and conclude 
d. Details indicating the procurement steps and associated expenditure outlays for 

the remaining period of the contract 
e. Provide for grouping of contracts to obtain economies of scale and reduce 

procurement cost 
f. Be continuously updated as the process progresses or new projects are developed 

in accordance with budgetary provisions. 
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The public procurement Act (2007) according to the BPP is set to establish 
regulatory functions to achieve the following core objectives: 

 
a. Economy and Efficiency 
b. Competition – providing level playing ground for all strata of bidders 
c. Achieve Value for Money 
d. Enhance Transparency 

 
 

4. RESEARCH DESIGN AND ADMINISTRATION 
 

The research paper commenced with in-depth literature search in the relevant 
international Journal papers, text books, e-textbooks, government and academic 
articles, published MSc and Ph.D. theses, and other published and unpublished 
documents. This enabled the research to identify key issues relating to construction 
project procurement and established the fundamental requirement of the Nigerian 
public procurement Act 2007 as it relates to procurement of capital projects. 

 
A quite number of papers on the nature and principles of traditional method of 
procurement were studied. This is because all CBN projects (including the on-going 
ones) are procured using the traditional system of procurement. This also include 
CBN project  Katsina and Abakaliki where this research paper concentrated its study. 
The study also looked at the Nigerian public procurement Act 2007 as it applies to 
procurement of capital projects in Nigeria. This provided the foundation upon which 
this research paper was built. It also established good bases for understanding its 
operational guidelines and established where (in principles and objectives) has any 
correlation or otherwise with the traditional system of procurement. 
 
The method used in this research paper was Focused Group Discussions (FGDs) 
where data was collected and analysed using funnel approach starting from the 
general to specific.  
 
The level of confidence was determined as one from the discussions held amongst 
CBN project managers and construction experts. The locations used in conducting this 
research paper work were Katsina and Abakaliki. While CBN Katsina is already a 
completed project, Abakaliki is still on-going. These two project sites were randomly 
chosen, because there are currently many on-going CBN Branch Office projects that 
are taking place in Nigeria. Random sampling was used in selecting the project 
locations. This research paper limits itself to these two project sites, because it cannot 
cover the entire projects being executed by CBN in Nigeria. 
 

5. DATA PRESENTATION AND ANALYSIS 
 

Twenty (20) numbers of respondents were engaged in general discussion on the CBN 
traditional procurement method, before it was narrowed to the specific discusssions. 
Ten (10) respondents from each project site were sat down and discussions ensued on 
their understanding of why CBN projects are not delivered on time and within the 
stipulated 2007 procurement  Act  provision  as  enshrined   in   the  Nigeria’s  Bureau   for  
Public Procurement rules and guidelines. 
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6.� THE CASE STUDY OF CBN BRANCH OFFICE KATSINA 
 
CBN Branch Office building Katsina is among the development branch buildings and 
currency centres in all state capitals in Nigeria. The projects according CBN report 
(2009) is to provide quality banking structure and easy access to banking services 
nationwide. The project which was awarded in 2006 set to achieve the following set 
objectives; to be completed within 24 months i.e. (commenced on 9th of Febuary 
2006, and to be completed by 9th of March, 2008), at a total contract sum of N4.409 
billion and in accordance with the specified quality and functions described in the 
contract documents.  
 
The discussion/interview on this project involved stakeholders from the consultants 
team, contractors, specialist subcontractors and the client team who had been 
involved( in one way or the other) in the project since from the beginning and 
participated in the preparation of the contract documents, tender process and 
execution/supervision of the project during construction.  
 
Response revealed that although Katsina CBN Project has been completed and 
handed over to the client, there were some recorded impediments in attaining the 
objectives of the project. The project suffers completion delay of 12 months with cost 
overruns of about N1billion. 
 
Based on the pre-contract stage the following were observed by the respondents: 
x Adequate documentation including complete design before tender 
x There was advertisement, prequalification and tender. 
 
However, based on post-contract stage, the following problems were identified as 
major setbacks to Katsina State  CBN’s  Office  project. 
 
x Delay in all clients supply items (spiral reinforcements, cashier cubicles and  

security doors/installation)  
x Programme of work submitted by the contractor is not prepared based on any 

form of resources allocation hence could not be applied to track progress or 
measure delayed activity on site. 

 
 

7.� THE CASE STUDY OF CBN BRANCH OFFICE ABAKILIKI 
 

This is among the Nine (9) New CBN Prototype branch office projects which were 
awarded in November 2010. As mentioned earlier in this paper, the projects according 
CBN report (2009) is to provide quality banking structure and easy access to banking 
services nationwide. The completion period of the project is 24 months, 
commencement date was November 2010, and the project is to be delivered in 
accordance with the specified quality and functions described in the contract 
documents at a contract sum of N 7,157,416,177.50 billion. To date the project is still 
on-going. The initial contract period had expired since November. 2012 and the 
overall progress of work to date is at about 60% only. 
 
Nonetheless, the discussion/interview on this project involved stakeholders from the 
consultants team, contractors, specialist subcontractors and the client team who had 
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been involved( in one way or the other) in the project since from the beginning and 
participated in the preparation of the contract documents, tender process and 
execution/supervision of the project during construction.  

 
Response revealed that CBN Project Abakiliki has already suffered time overruns of 2 
years to date. Although the project is still on going, the respondents lamented on some 
pre and post contract issues considered as their experience on the project.  
 
At the pre-contract stage: 
 
x Inadequate time in preparation of pre-contract documents. Architectural and 

structural drawings were all complete before tender but many issues on 
mechanical and electrical services were not detailed. 

x There was adequate cost plan and budget estimate as required by the PPA 2007 
before going to tender.  

x The scope of work in terms of quality, and function were adequately defined at the 
pre-contract stage (except the Mechanical and Electrical (M&E) services) 

x The contract duration was estimated to last 24 months before tender. But the 
respondents revealed that 2 years completion period for the project is grossly 
inadequate.  

x There was strict adherence to procurement guidelines in selecting the contractor 
for the job. There was advertisement, prequalification exercise and tender before 
finally selecting the contractor for award. 
 

However, at the post-contract stage, the following issues were identified as major 
setbacks to CBN Abakiliki Office project. 
 
x Delay in all clients supply items (spiral, casheir cubicles, security 

doors/installation)    
x Inability of the contractor to work according to the designed programme of work 

(PoW).  All the PoW (initial and revised) submitted by the contractor was not 
prepared in consideration of any sort of resources allocation hence could not be 
applied to track progress or measure delayed activity on site. 

x Incomplete services drawings even upon engagement of the PC Items 
subcontractors.  

x Most of the specialist subcontractors lack requisite knowledge, skills and 
experience to deliver the project within its predetermine objective of time and 
quality. 

x Despite late engagement of PC items subcontractors on the projects, the entire 
selection process was not subjected to any forms of tendering process as enshrine 
in the PPA 2007 hence incompetent subcontractors scaled through.  

x Interruptions due to ground water on site. 
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8.� DISCUSSION OF RESULTS 
 

From the foregoing, it can be seen that none of the two CBN projects achieved its set 
objectives. To date, the ongoing Abakiliki project had already suffers time overruns of 
about 13 months. The completed Katsina project incurred both time and cost overruns 
of 12 months and about 1.0 billion Naira respectively.  
 
It can also be seen that although the procurement process of both projects were 
subjected to the principle of the procurement guidelines as enshrine in the PPA 2007 
and RIBA traditional method of procurement, there is strong evidence as revealed by 
the respondents that the procurement principles have not been efficiently 
implemented. The respondents believed that with efficient implementation of the 
principles of the traditional system of procurement as used on these projects, (which is 
also in conformity with the principle of the Nigerian PPA 2007) success could have 
been unavoidably achieved.  
 
On CBN Katsina project, the study revealed that prior to award of contract, the 
procurement rules guidelines with respect to adequate planning, proper 
documentations and tendering process was strictly adhere to. There was 
advertisement, prequalification exercise and tender before finally selecting the 
contractor for award. This means that documentations were properly completed at 
agreed time and all contractors were given equal opportunity to tender for the 
contract. The post contract exercises were equally not in deviation from the 
requirement of the procurement Act 2007. Few of the major project challenges 
obtained from the respondents include late delivery of the client's supply items to site. 
These include spiral reinforcement, cashier cubicle and security doors/installation.  
 
The CBN project Abakiliki though still on-going is not much different from CBN 
Katsina in terms of pre-contract planning and documentation. The only clear 
difference is that while in the case of Katsina, drawings and cost plan for M&E 
services were completed before tender, same items in the case of CBN Abakiliki were 
allowed as prime cost sums (PC) items for specialist subcontractors to execute. 
 
This research paper revealed that proper procedure was followed in, advertisement, 
prequalification and tendering process for the job. The contract duration was 
estimated to last 24 months. Although the respondents revealed that 2 years 
completion period for the project is grossly inadequate, this argument however, 
cannot be accepted, because CBN Katsina and Abakiliki have the same volume of 
work, and from the findings above, CBN Katsina would have been completed in 2 
years if not because of the incurred delay in the delivery of the client’s  supply  items  to  
site. However, in addition to late delivery of the client's supply items to site, few of 
the major project challenges obtained from the respondents include: failure of the 
contractor to work according to the prepared programme of work for the project. This 
could be due to the difficulty faced in coordinating the builders work with the 
diversified M&E specialist activities on site. As highlighted by the respondents, both 
the initial and revised programme of works submitted by the contractor were not 
prepared based on any form of resources allocation hence could not be applied to 
track progress or measure delayed activity on site. This situation cast so much doubt 
on the competence of the contractor to deliver the project within its contract period. 
Perhaps, the process was manipulated (in accordance with the BPP chain of 



8 
 

corruption chat) to suit a pre-arranged outcome. In other word, not most economical 
tender was selected for the job. The paper also revealed that most of the specialist 
subcontractors on the project lack the requisite knowledge, skills and experience to 
deliver the project within its predetermined objective of time and quality. Despite late 
engagement of these subcontractors, the entire selection process was not subjected to 
any form of tendering process as enshrine in the PPA 2007 rules and guidelines, 
hence incompetent subcontractors scaled through.  
 
The paper further submits that the PC items subcontractors for M&E services were 
engaged around July 2012 about 4 Months to the end of the project. This duration 
appeared inadequate for documentation, procurement and delivery and installation of 
Security Equipment, Lift, BMS, ICT and AC and Ventilation System for the project. 
Most of these items are outsourced from their place of production to project site.  
 
 

9.� Conclusion 
On the whole, it can be seen that the core objective of the public procurement Act 
2007 was only partially achieved in both projects. The paper summits that both 
projects were not able to be completed by the agreed completion dates and cost.  
 
However, In the case of CBN Katsina project, late  delivery  of  client’s  supplied  items  
(such as spiral reinforcement, security doors etc.) to site was seen as being responsible 
for the delay in completion. This mean that the failure of the project in Katsina was 
not in any way to do with the choice of the procurement method by the client (CBN) 
neither the implementation process of the traditional system of procurement or the 
PPA 2007 rules and guidelines.    
 
The paper further summits that on CBN Abakiliki, evidence revealed that there was 
complete adherence to the PPA guidelines and the principles of traditional method of 
procurement at the pre-contract stage of the project. But at the post contract stage, the 
process by which the PC items subcontractors were engaged was completely different. 
No prequalification exercises, no tender process, no consultants were involved. What 
was there was a system which produced 6 different subcontractors to execute the 
M&E services.  Their obligation was to outsource the equipment (pay and order for 
manufacturing process to commence), deliver to site before installation, all within 4 
months.  
 
On the whole, both projects have not realized their objectives so also the BPP core 
objective of the PPA 2007. The chosen procurement method and the implementation 
process of its guidelines provided a level playing ground for all strata of bidders who 
tender for the job, but yet value for money has not been achieved. Perhaps because 
there were no valid programme of work guiding the operations on site hence delay is 
incurred. Indeed a situation which cast so much doubt on the competence of the 
contractor to deliver the project within its contract period. As lamented by the 
respondents , the process might have been manipulated (perhaps in accordance with 
the BPP (2012) chain of corruption chat) to suit a pre-arranged outcome.   
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ABSTRACT 
 
Although the single or pure project alliance has credited with outstanding achievements 
in the private sector, its relevance in the public sector is doubted. While in the private 
sector, a project is undertaken only if it meets the required level of expected return, the 
usual position in public sector application is that the project is almost always sure to 
proceed. Thus, the alliance partners do not have the same pressure for reducing the target 
outturn cost (TOC). The recommended solution, which is to introduce competition in the 
selection process by recruiting two or more proponents in the first phase, and then to pick 
the one that offers the best value-for money is very expensive and can damage trust and 
collaborative relationships. I propose a new risk and rewards sharing formula that 
encourages the alliance partners to submit truthfully the lowest possible TOC, which 
makes needless the use of competition in the selection process. The most significant 
advantages of the formula are in saving a substantial amount of cost and time and in 
fostering trust and better cooperation. The formula can be extended to any non-
competitive negotiated contract. 
 
 
INTRODUCTION 
 
Since the early nineties, partnering has very strongly been advocated as the best way for 
preventing claims and disputes in large and complex construction projects. In the 
literature, a distinction is usually made between, on the one hand, strategic partnering for 
sustaining long-term collaborative business relationships, and on the other hand, project 
partnering and project alliancing, which refer to a single and non-repeated transaction. 
 
Project partnering stands on the argument that, despite their conflicting interests, the 
contractual parties also share sufficient common goals to warrant a more collaborative 
relationship by settling their differences through joint problem-solving rather than 
recourse to litigation (Benett and Jayes, 1995; Larson, 1997). However, a real tension 
remains between the need for the development of trust between the contractual partners 
and surrounding economic conditions that predispose them to act in more exploitative 
ways (Bresnan and Marshall, 2000 ). Hence, it falls short of guaranteeing that each party 
will equally benefit from the relationship (Walker et al., 2002). 
 
Project alliancing, instead, involves a legally enforceable agreement between the owner 
and the non-owner’s partners, which include designers, service providers and contractors, 
that undertake to work cooperatively, on the basis of a sharing of project risk and reward 
(e.g., Ross, 2003; Sakal, 2005). The owner selects the partners on the basis of their 
expertise, skills and capabilities. Once selected, they cooperatively develop the 



! 2!

conceptual design of the project and the target outturn cost (TOC) with agreed risk and 
reward sharing arrangements. More specifically, they agree on a target 
cost (TOC), a target profit and a sharing formula of any difference between the actual 
cost and the target cost (TOC), a.k.a pain-share/gain-share. 
 
Although this so-called pure project alliance has been credited with the achievement of 
outstanding results in the private sector, especially in oil and gas industry, its relevance in 
the public sector is doubted (Cowan and Davies, 2005). The argument is that, in the 
private sector, the owner would not proceed with the project unless the identified 
corporate business case hurdles were met while the usual situation in public sector 
application is that the project is almost always certain to proceed. 
 
As a remedy, the introduction of competition in the selection process of alliance partners 
is recommended. Typically, the owner selects two or more proponents in the first 
instance with no regard to price, as under a pure alliance. Then, with the owner’s input 
and support, each proponent-team develops the concept design and associated TOC as 
well as a signed project alliance agreement. Finally, the owner selects and appoints the 
proponent with the “best value” offer. 
 
Aside from the obvious additional costs involved in establishing the alliance, the 
introduction of price competition into the selection process alters the fundamental nature 
of the bargain and changes the very “DNA” of the eventual alliance. The focus of the 
competing teams is shifted away from developing a high-performance team focused on 
meeting or exceeding the owner’s objectives to a more traditional design and build bid 
approach looking for ways to win the job (Ross, 2008).  
 
Consistent with this, Love et al. (2010) reported that when the alliance partners are 
forecasting a loss, different attitudes start to emerge and trust is lost. Conversely, 
delivering under the TOC may suggest that the partners have overcharged, which can also 
destroy the trust that has been established. When trust is absent, confidence in decision-
making may be jeopardized and opportunities for innovation can be missed. 
By its very nature, the linear sharing formula, which is currently used in target cost 
contracting, gives the contractors the opportunity to increase profit either by reducing 
cost, which is intended by the owner or, contrarily, by artificially inflating their target 
cost. Actually, the alignment of interests after the signing of the contract conceals a “win-
lose” game in setting the target cost beforehand. Say it another way, the risk-reward 
sharing mechanism may work like a “money laundering," which is to pass off as fair 
compensation of a cost reduction effort something that actually was a false gain secured 
by an ex-ante cheating. 
 
The aim of this paper is to propose a new risk sharing formula that, in contrast to 
previous approaches, incentivizes the alliance’s partners to submit the target cost estimate 
truthfully. In other words, the partners maximize profit when they submit the lowest but 
realistic target cost. Before presenting an illustrative example, we begin with providing 
the logical reasoning behind the formula instead of its complex mathematical 
development in order to make it understandable for practitioners. 
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RISK SHARING AS AN EXCHANGE OF CONTINGENT CLAIMS  
 
In its simplest form, the sharing profile of the target cost contract consists of a constant 
share fraction that splits any cost over- or under-run relative to the target between the 
contracting parties. Formally, the contractor’s profit can be expressed as follows: 
 
P = f +α (K − X)  (1) 
 
Where: 
- f : the target profit or fee, 
- K: the target cost (TOC) 
- X: the actual cost (unknown until the end of the project) 
- α: the contractor’s share of cost under- and over-run. 
 
The cost-plus and fixed price contracts represent the extreme cases where the risk is 
entirely shifted to the owner (α =0) or the contractor (α =1). Under these two polarized 
contracts, the party that bears the obligation to assume cost overruns is entitled by the 
same token to benefit alone from cost under-runs. These rights and obligations can be 
considered as contingent claims in that sense that their value depends upon an uncertain 
outcome, which is the actual cost. 
 
Actually, target cost contracts have no observable market price as they are not 
standardized contracts but mutual agreements concluded for creating a specified asset. 
Nonetheless, for illustrative purpose, we can consider a target-cost contract for delivering 
a commodity that is traded in an organized market instead of a specific asset. In this way, 
we shall show how the target cost contract can be replicated using an options strategy 
(Boukendour, 2012; Boukendour and Hughes, 2014). 
 
Let us consider a target cost contract, which is concluded between the owner and the 
contractor for delivering a given quantity of a traded commodity. For instance, let us 
assume that the parties commit for delivering 100 units of the commodity at $50 per unit 
in six months from now. Further, the parties agree on sharing equally any positive or 
negative difference that would results from price changes on the spot market at maturity. 
For example, if the price of the commodity rises to $60, the contractor will be obliged to 
deliver the commodity for the price specified in the contract, that is $50 per unit. This 
will result in a loss of $1,000, which will be shared on an equal basis between the owner 
and the contractor, or $500 each. If the price falls to $40, the total gain is $1,000, which 
will also be shared equally between the parties. 
 
Now, suppose that the owner and the contractor conclude a standard firm fixed-price 
contract for delivering 100 units of the commodity at $50 per unit in six months. The 
fixed-price contract has all the characteristics of a forward or futures contract. Hence, the 
parties can design the same pain-gain sharing mechanism through trading options on a 
futures contract, which mimics the fixed-price contract. Specifically, the owner can buy a 
half of a put option on a futures contract of 100 units of the commodity, at $50 per unit as 
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the exercise price, and expiring at the same date, in six months. The contractor can buy a 
half of a call option on the same futures contract. Further, the options are of the so-called 
European style, which means that they must only be exercised on the expiry date. 
Alternatively, the parties can exchange these options over the counter. Thus, the owner 
writes a half of call option on a futures contract, which is identical to the fixed price 
contract, to the contractor who in return, writes a half of a put option on the same futures 
contract to the owner. This transaction involves zero cash, for the options premiums are 
equal since they are at parity, i.e.: their exercise price is set equal to the price of the 
underlying commodity at the conclusion date of the contract. 
 
Later, we will lift this restriction to consider any strike price of the options. The 
beneficiary gets the right, but not the obligation, to exercise the option while the writer 
commits to abide by the beneficiary’s decision. Hence, at maturity, the put option is 
exercised only if the spot price is lower than the exercise price. Conversely, the call 
option is only exercised if the spot price is higher than the exercise price. 
 
Their value at maturity is equal to the difference between their exercise price and the 
market spot price. For instance, if the price remains stable at $50, the value of the options 
will be equal to zero. But, if the price goes up to $60, the half of a call option will be 
worth $500 and will be exercised by the contractor against the owner. The put option will 
not be exercised by the owner who will end up with a total expenditure of $5,500 while 
the contractor with a reduced loss of $500. If the price drops to $40 unit, the put option 
will be worth $500 and the call option will expire worthless. The owner will end up with 
a net expense of $4,500, and the contractor with a reduced profit of $500. 
 
As we have mentioned above, the premiums of the options are equal only if they are at 
parity. Otherwise, the premiums will differ, and they must be adjusted to make the 
exchange fair, i.e.: the amount of what is given by one side is equal to the amount of what 
is given back by the other side. More generally, let p, be the pain share, and g, be the 
gain-share, and “Call” and “Put”, be the options premiums. The fair exchange involves: 
 

!×!"## = !×!"#!!!!!!!!!(1) 
 
Using the futures options pricing model (Black, 1979), and Taylor’s expansions, we get 
the approximation function (Boukendour, 2012): 
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Where: F stands for the price of the futures contract at date 0, K, for the strike price, and 
σ, for the futures cumulated price volatility. The futures price F denotes the price of the 
commodity at the future specified date of the delivery, which is beforehand forecasted by 
the market at the conclusion date of the contract. This corresponds to the project cost 
estimate made by an independent estimator, with σ as the range of its accuracy expressed 
in percentage, i.e.: the percentage by which the actual costs are likely to deviate from the 
estimate. The strike price K is the price at which the option can be exercised which 
corresponds to the target cost (TOC), i.e.: the threshold against which the actual cost is 
compared in order to determine the amount of gain and loss that should be shared 
between the owner and the contractor. 
 
To sum up, the gain-share (g) depends on the following parameters: the pain-share (p), 
the project cost estimate (F), the cost uncertainty (σ), and the target cost (K). The key of 
the formula is that the gain share (g) decreases exponentially as the target cost (K) 
increases in comparison to the owner’s estimate (F), which penalizes the potential 
inflation of the target cost. 
 
The objective of the contractor or the alliance partners is to maximize total expected 
profit E(P), which is made of the fixed profit (f) and the profit resulting from the gain-
share (g). 
 

!(!) = ! + !(! − !(!))!!!!!!!!(5)! !

 
 
Where E(X) stands for the expected project cost by the alliance partners or the contractor. 
It is worth emphasizing that the fixed fee (f) must be determined as a percentage 
calculated on the basis of the owner’s estimate (F) but not on the basis of the target cost 
(K) submitted by the contractor. Otherwise, the contractor or the alliance partners will be 
encouraged to inflate the cost target to secure a high fixed profit. 
 
Substituting (3) for g in equation (5), and differentiating for the logarithm of P in respect 
of K, we get the optimal target cost: 
 

! ∗= !!
!!!! ! ! !!!!!!!!!!!!(6) 

 
 
Note that the optimal target cost estimate K* depends only on the contractor’s cost 
estimate E(X) and the relative standard deviation of the independent cost estimate. 
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STYLIZED EXAMPLE 
 
To demonstrate the practical interest of this formula, and how it may work, let us take a 
very simple example. First, the owner hires an independent estimator to estimate the cost 
of the project. Then, this estimate with its range of accuracy1 is communicated to the 
alliance partners who freely choose the pain-share rate p (share in the cost overrun) and 
the target cost K. The gain-sharing rate g (share of cost under-runs) is then derived using 
formula (3). Similarly, if the alliance partners submit g, p is derived using formula (4). 
 
Suppose a project be estimated to cost $100 million with 20% as a range of accuracy. 
Assume for the purpose of the demonstration that the alliance partners know the project 
final cost E(X) with certainty, say $105 million. Using equation (6), the optimal target 
cost K* that maximize their profit is $114.1 million. 
 
When the alliance partners submit their TOC, the owner can know their expected cost by 
inverse calculation. 
 
For simplicity, let us assume that the alliance partners submit p=100%, and 
K=$114.1m. Using formula (3), we get g=19.14%. Using formula (5), and assuming f=0, 
we get: E(P) = 0.1914($114.1m−$105m) = $1.74m. 
 
If the alliance partners inflate their target cost to $120 million, for example, they will 
get: g = 10.17%, and E(P) = 0.1017($120m−$105m) = $1.52m 
 
Table 1 below shows the evolution of the gain-share and the profit of the partners as a 
function of their submitted TOC with F=100, and p=100%. 
 
The range of accuracy can be determined using a standard classification of cost estimation 
 
Table 1. Gain share (g) and expected profit E(P) in respect of TOC (million of $) 
 
 
CONCLUSION 
 
The use of competitive TOC alliance is expensive, time consuming, and damageable for 
trust and very valuable collaborative relationships. The new formula discourages the 
alliance partners from inflating their TOC. The significant advantages are twofold. 
 
It make unnecessary to hire a second proponent alliance partners, and it fosters the 
development of trust and collaboration for achieving better performance. The formula is 
not limited to project alliancing but it can be extended to any non-competitive negotiated 
contract. 
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I.� Introduction 

 

Many have noted the declining infrastructure in the United States (e.g. [1]) and the extent to which traditional 
funding sources such as the Federal Highway Trust Fund have increasingly provided insufficient funds to repair 
structurally deficient infrastructure and build new roadways  and bridges [2]. Identifying the source of funds to 
repair or build this infrastructure has led many state and local governments to consider adopting a Public Private 
Partnership (P3) approach.  

P3s may take a variety of forms or approaches, including the Design-Build-Finance-Operate-Maintain type, also 
known as the Concessionaire form [3]. This is the most complex form, in which the role of the private partner has 
the most impact, as almost all of the efforts needed to build or repair new infrastructure are performed by the private 
partners. Many of these efforts, especially those associated with financing a project and performing operations such 
as collecting tolls, are unfamiliar to public procurement officials. The complexity of P3s, the lack of familiarity with 
appropriate processes, analyses, and procurement approaches, and the greater risk of inadequate expertise should 
lead public procurement officials to consider the optimal process and goal achievement for P3s prior to initiating a 
P3 approach.  

The following analysis suggests criteria and standards which may be used to evaluate a P3 project after it has 
completed construction and entered into the operations phase—in a summative manner; or could be used prior to 
embarking on a P3 contract to ensure that all appropriate steps or phases are in place—a formative evaluation.  

Not only can outcomes or goal achievement be measured or assessed, the processes relevant to P3 relationships can 
provide evaluative criteria as well.  Generally, the P3 creation process can be divided into three phases: 

1) Planning efforts, in which decisions are made to support a given roadway project and a  P3 is chosen as 
the preferred approach to complete the project;   
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2) Pre contract award steps, in which the private partner is chosen; and  
3) Post contract award relationships, those most relevant to contract administration or contract 

management,  including: 
a. Construction; and 
b. Operations and Maintenance  

 
What makes the evaluation process challenging is the larger time frame or scope of the P3 process, with pre-award 
time periods taking up to six years, for example, and post-award contracts existing for up to 99 years.  The results of 
any evaluation, then, must be interpreted as applicable to the time period within the process that is relevant. Results 
of evaluations of a given project, for example, may vary, as measurements and standards chosen during the pre-
contract award period may differ from those chosen ex post. 

P3 process criteria can include assessing the degree to which specific efforts outlined in each of the three phases has 
effectively occurred, meeting standards proscribed in government publications and policies as well as generally 
accepted practices.  Ideally, assessment should occur throughout the process. For example, VfM analysis could 
occur more than once during the planning process, as well as during the post award phase.   

Evaluation must also review and recognize the extent to which decisions made in one phase affect decisions made in 
subsequent phases. Ideally, a well-conceived business case completed during the planning phase will result in a 
stronger P3 agreement, one less prone to errors; and better performance during the operations and maintenance 
phases.  The lack of such analysis can contribute to resulting problems during the procurement phase and throughout 
the remainder of the P3 contractual relationship. 

Evaluation of P3s should include a variety of criteria and standards.  Evaluative criteria should be measureable, 
leading to an assessment of the extent to which the criteria have been met.  Evaluative standards should identify the 
bases on which these assessments are made.  Evaluative criteria include: 

1) P3 specific project goals, such as relieving congestion along a specific roadway or corridor—assessing 
the benefits of the project; should be in line with those identified during the planning stage, especially if a 
benefit cost analysis is performed. 

2) Larger societal or regional goals such as improving safety for travelers;  

3) Specific stakeholder goals such as for those using the roadway and those living in communities located 
near the roadway; and  

4) More conceptual goals such as maintaining or  adhering to the public interest, assessing the degree to 
which the interests of non-travelers and those who would represent the relevant community or society 
benefit from the P3 roadway.  

Evaluations of goal achievement have been to a large degree inadequate. Many assessments of P3 projects have 
focused on the roadway completion, indicating that projects have delivered cost and time savings, been completed 
under budget and prior to stated deadlines [4-6].  What is lacking is assessment of 1) specific project goals and 2) 
the operations and maintenance (O&M) performance of the P3 project.   Even if many projects are only a few years 
into O & M, performance data should be forthcoming and disclosed as part of usual public sector contract 
management efforts.   Evaluations of the extent to which performance-based contracts have met stated contractual 
goals are therefore largely missing from the literature (one exception: [7]). 

The following sections first assesses the three phases of the P3 agreement process—planning, pre contract award 
and post contract award—identifying those practices deemed to be optimal or ideal throughout.  The intent is not to 
review specific steps in how to perform parts of the process, but to offer guidance that enable optimal levels of 
accountability and maximize goal achievement. 
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II.� Phase One: The Planning Phase 
 

The start of the P3 process is a planning phase that includes reaching the decision to choose a P3 as a means of 
building a roadway or other infrastructure as preferable compared to traditional or alternative means of doing so.   It 
consists of all efforts and decisions made prior to the procurement phase, the start of which is marked by the 
issuance of a Request for Qualifications or Request for Information.   

There are at least four processes or research efforts that should occur during this planning phase: 

A. Review and documentation of the need for  a given greenway road project; 
B. Benefit-cost analysis; 
C. Value for Money Analysis; 
D. Business Case Development. 

 
To maximize accountability and transparency, all research performed during this phase should be released to 
relevant stakeholders including the general public. 

A.� Need for the Roadway Project 
 

A variety of sources support the need for the agencies and relevant stakeholders to determine the need for the 
infrastructure. The Australian National Guidelines, for example, state that the choice of proceeding with a specific 
capital project should result from a determination that existing infrastructure is insufficient to achieve government or 
agency goals [8].  

The decision to build a new roadway or expand/repair an existing roadway should result from an analysis made as 
part  of  the  review  process  associated  with  Metropolitan  Planning  Organizations  (MPO’s).    State  Departments  of  
Transportation should contribute to this review as part of the planning relevant to their future work plans.  

As part of the normal review process for all transportation planning initiatives, committee reviews such as those 
made by Technical Advisory and Citizen Advisory Committees provide a means by which experts and professionals 
throughout a given region can contribute to a prioritizing process.  Consultants may be charged with providing more 
detailed analyses. 

MPO staff guides both a long term visioning process as well as a short term programming process. These processes 
result in a 20 year long term plan and a Five year short term plan.   The long term plan may contain technical 
advisory reports, including those that reflect sources of revenue.  Ideally, these discussions should include P3s as 
one alternative source of funds. 

In other countries, a similar process occurs. In Australia, a scoping study is the first step in identifying infrastructure 
related projects that may be completed using the P3 approach.   

B.� Benefit Cost Analysis 
 

To validly assess the value of a P3 contract, benefits and costs (B/C) beyond that identified by a value for money 
(VfM) analysis should be performed. This B/C analysis identifies benefits, termed non-financial because they are 
separate from revenue collection or the financial aspects of VfM, that can add to the value of a P3 project.   A new 
roadway can allow travelers to reach their destinations sooner.  A rebuilt roadway can relieve congestion, lessening 
the commute time of travelers on a daily basis. If the roadway can be built sooner by using a P3 approach instead of 
alternatives, then these non-financial  benefits  (NFB’s)  should be recognized, even if the VfM analysis does not 
conclude that a P3 project will produced a net financial benefit.  

Three  NFB’s are possible: 

x Accelerated delivery (services delivered sooner) 
x Enhanced delivery (delivering services to a higher standard) 
x Wider Social Impacts (greater benefits to society as a whole)[9]  
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Accelerated Delivery: the roadway can be built sooner than expected, because the private financing contributed as 
part of the P3 allows the work schedule or overall capital investment program to be advanced.  In addition, given the 
risk transfer and incentives that are part of the P3 contract, the likelihood that the roadway will be built on-time is 
much greater. 

To the extent possible, these benefits should be quantified. For example, the Sea to Sky Highway P3 project (British 
Columbia) identified specific user benefits, resulting from upgrades to the existing 81.5 mile highway. These 
upgrades included: 

x Additional Passing Lanes 
x Wider medians 
x Additional highly reflective pavement markings 
x Additional shoulder and center lane rumble strips 
x Improved lighting and earthquake resistance construction 
x Safer and more effective intersections [10: 21] 

 
These upgrades have led to two types of benefits: increased safety and reduced travel times, resulting in travel time 
savings.  Over the life of the P3 contract, from 2009 to 2030, savings from fewer accidents were estimated at 
$222M, while travel time savings were estimated at $327M. [10]. These  savings  reflect  all  three  types  of  NFB’s,  as  
calculations estimating savings if the project had been completed later than 2009 would reflect lower amounts. 
 
A useful example of the accelerated delivery analysis is relevant to the Port of Miami Tunnel P3 project ( 
http://www.portofmiamitunnel.com/ ). Poole (2007) estimated time savings of trucks traveling through a Port of 
Miami Tunnel once the project is completed.  Once the tunnel is completed, trucks could avoid traveling on the 
downtown streets of Miami, thereby able to travel at much higher speeds to reach their destinations. Trucks 
embarked on drayage trips—short hauls to area distribution centers—could add one additional roundtrip for each 
eight hour shift. Since the gross revenue received for each trip adds an estimated $147, this amount would constitute 
added income for each truck driver [11]. 

 
C.� Value for Money Analysis 

 
Value for Money (VfM) analysis can be defined as: 

The optimum combination of life-cycle costs and quality (or fitness of purpose) of a good or service to 
meet  the  user’s  requirement [12] 

Its purpose is to enable policy planners to determine if a P3 approach to building a roadway, for example, will result 
in a cost savings compared to the design bid build traditional approach.  If the VfM is not performed correctly, 
especially containing poorly devised risk assessment based on assumptions that bias the result in favor of a P3 
contract, a higher than anticipated cost for the project is likely. [8]. Furthermore, accountability of public officials 
who have approved the project suffers. 

Several aspects of VfM can contribute to faulty analysis. Two of the most prominent are the: 

x Risk determination; and 
x Choice of Discount Rate 
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1.� Risk Analysis 
 

To the extent that risk analysis is less than optimal, there is a greater chance that private sector bankruptcy will occur 
and higher public cost is likely.  

As cited by many sources, including Infrastructure Australia (2008), optimal risk analysis  

seeks to assign project risks to the party in the best position to control 
them and therefore minimize both project costs and risks. The party with  
greatest control of a particular risk has the best opportunity to reduce the  
likelihood of the risk eventuating and to control the consequences if it does. [8] 

 

Risk analysis can be considered less than optimal if: 

1) risks are assessed incorrectly;  
2) risks are not assigned to the partner best able to control them; and/or 
3) risk must be assumed by the public partners at some point in the life of the P3 contract. 

All three of these factors or aspects are interrelated. 

A discussion of risk categories and the process of assessing risks in each of these categories can be found elsewhere 
[for example, 13]. Similarly, there are many descriptions of risk typically assigned to private and public partners, 
including those that may be shared.  Conceptually, optimal risk occurs when there is a balance between risk and 
reward. To the extent that risks are seriously underestimated, as has been the case with overly optimistic  forecasts 
of travel on a greenway roadway, higher than anticipated public costs are likely and the P3 project must be judged as 
less than successful.  

If all of the risk has been assigned to one partner, and evidence suggests that sharing should have occurred because 
the partner is not able to effectively manage the risk, then optimal risk is less likely to occur.  To the extent that risks 
cannot be correctly assigned because there is too much uncertainty to assess them correctly, public and private 
partners should agree to share the risk. For example, traffic revenue risk sharing can occur via a number of methods, 
including establishing a minimum revenue guarantee as well as a toll revenue cap [14].  If traffic revenues fall below 
90% of projected revenue, for example, the public partner could reimburse the private partner a specified amount. 
This amount may vary, with a lower amount occurring after the first years of operations.   Likewise, if revenue 
exceeds a specified amount, e.g., 110% of forecasted traffic revenue, a portion of this revenue would be returned to 
the public partner (see [15]). 

 

2.� Discount Rate Choice 
 

The choice of the discount rate (DR) chosen as part of the Vim is a crucial determinant of the final analysis.  The 
higher the discount rate chosen, the greater the risk that concluding analysis will bias a P3 option over the Public 
Service Comparator or alternative means of building a roadway. To the extent that there is no one accepted or 
“correct”  discount  rate  (see  [16]  for  a  review  of  various  approaches  to  determine  an  acceptable  discount  rate,  
including those by Australia and Partnerships British Columbia), there is a greater need to apply sensitivity analysis 
to the VfM calculations, applying a range of discount rates to identify a range of VfM conclusions.  

Moreover, the more the DR is above the current inflation rate, or the current cost of borrowing money,  the greater 
the likelihood that the public will perceive that the VfM analysis is invalid, and that any decision to proceed with a 
P3 approach may reflect a lack of accountability to the public interest. As discussed by the California legislative 
analysis of the Presidio Parkway Business Case that included applying a discount rate of 8.5%, accepting the 
legislature’s  recommendation  of  a  5%  DR  would  have  resulted  in  the  choice  of  a  DBB  or  DB  option  over  the  
DBFOM option that was chosen [17]. 
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Discount rate can be defined as: 
 
 a percentage by which a cash flow element in the future is reduced per year,  
 applied exponentially. It is used to estimate how much money would have to 
 be invested currently, as a rate of return equal to the discount rate, to yield the 
 cash flow in the future [18] 
 
Analyzing various factors should contribute to the choice of a discount rate. A riskier project requires a higher 
internal rate of return (IRR) than a lower risk project, as the interest paid to obtain funding from equity investors and 
banks would be higher than if the project were less risky. Ideally, the cost of obtaining this capital should constitute 
a significant determinant of the discount rate choice.  

As a result, the appropriate discount rate should vary for each potential P3 project.  As indicated by Infrastructure 
Australia guidelines, for example, systematic risk, present in almost all P3 contracts, should be separated from 
specific project risk. The determination of systematic risk includes factors such as demand risk related to the level of 
“general  economic  activity”;;  unexpected  inflation,  and  increased  risk  of  economic  downturns.  An  assessment  the  
amount of systematic risk that is transferred to the private partner is made, and this amount determines the discount 
rate [8].  

Also, since the cost of capital will vary at different time periods throughout the P3 contract, as such borrowing costs 
may vary during each year of the construction phase, as well as throughout operations and maintenance phases. As 
indicated by Partnerships BC, the most valid, accurate discount rate must recognize these varying costs, resulting in 
what is called a Weighted Average Capital Cost (WACC).  

The key issue is to what degree the cost of obtaining the capital should be separated from the cost of using the 
capital when determining the discount rate.  Some sources suggest that part of the discount rate calculation should 
include some risks with using capital, as there are limitations to usual risk analysis, including the choice of the 
probability percentile that the identified risk will occur, the potential correlation or interaction among risk types, and 
the  “unknown  unknowns”,  those  risks  omitted  from  the  initial  risk  analysis  because  they are completely 
unanticipated [8].  

On the other hand, some sources suggest that the cost of using capital will be reflected in the choice of risk 
premiums attached by bidders when determining costs of a project for each risk type, depending on their analysis of 
to what degree different risk types will occur. To choose a higher discount rate that reflects these risk premiums is 
“double  counting”  the  risks,  and  will  have  the  impact  of  further  biasing  the  resulting  decision  in  favor  of  the  P3  
alternative [18]. 

For example, in the I-595 VfM analysis, FDOT assumed that the base construction costs proposed by the bidders 
would  include  a  5%  cost  overrun  risk  premium.    This  was  chosen  as  a  “medium  to  conservative”  estimate  given  that  
the proposed project was not considered highly risky, and it was based on past experience with DB projects ([19]: 
23). The final 2009 revised VfM analyzed various scenarios, including one that did not assume any adjustment in the 
cost made by bidders for risk, and one that included a 10% adjustment in the cost for risk.  In the former case, the 
resulting VfM was a minus $13M (-.07%), whereas assuming the 10% risk adjustment, the resulting VfM for the 
DBFOM P3 option was $244 M or 12% better than alternatives [19]. 

Although the WACC approach does recognize that risks will vary throughout the life of a P3 project, and that the 
cost of borrowing capital will also vary, choosing a higher discount rate a portion of which reflects risk has 
drawbacks.  Choosing a discount rate that only reflects the cost of borrowing capital, and not reflecting the use of 
that capital for construction or operations costs is preferred.  Estimations of the risk premium added by bidders for 
construction overruns, for example, can be made separately from the choice of a discount rate.  Overall, given the 
complexity of risk assessment, the best approach is to run a sensitivity analysis using a variety of risk assumptions 
and discount rates, and report the results in the overall business case analysis. 

 

 



7 

 

D.�  Business Case Analysis 
 

There are a variety of names that are given to business case analysis, including scoping study and feasibility 
analysis.  The business case can also contain a variety of analyses, including different combinations of benefit cost 
assessment and VfM (Canada).  The business case can reflect in large part a summary of these analyses, the results 
of MPO processes and decisions, and a proposal to proceed with a P3 approach to build a roadway. The benefit of 
requiring a business case to be crafted includes making sure that the public partners  have  performed  sufficient  “due  
diligence”,  resulting  in  furthering  public  support,    increasing  accountability,  and  avoiding  perceptions  of  making  
decisions that are not in the public interest.  To the extent that the above mentioned aspects of the planning phase 
have already occurred, the business case analysis may largely consist of a summary of these efforts.  To the extent 
that previous steps have omitted key information or data, these can be captured in the business case analysis. 

Commonly found in business case analyses are the following components (adapted from [20]): 

A. Planning Future Service Delivery 
This component contains analysis that specifies the need for the project, including both present and future demand.  
For transportation projects, current and future travelers, level of service roadway analysis, as well as reference to 
planned economic development could be considered in this component.  Any review process and previous analysis, 
such as those resulting from MPO deliberations, should be placed here. 
 

B. Service Delivery Options 
Analysis that specifies in more detail the objectives and scope of the project, and reviews all service delivery 
options, identifying and supporting the one that is preferable. For a new roadway project, alternative routes could be 
identified. To meet area or corridor mobility goals, consideration of bus transit, light rail, and other means of 
moving travelers could be considered. 
 

C. Procurement Options  
All options for choosing the private partners or contractors to deliver the service are described and evaluated.  
Benefit cost and VfM analysis should be performed, resulting in support for a specific P3 option [21]. 
 

D. Accounting and Funding Analysis 
Projected payments and sources of revenue should be presented in the form  of  an  “affordability”  analysis,  along  
with identifying the financial system and relevant accounting procedures 
 
The planning phase should be as complete as possible, with all aspects and documents shared with legislators, 
citizens, and other stakeholders. Maximizing transparency is critical to gain support for the specific project, with 
documents released in a timely fashion. The documents created during this phase identify goals, objectives, and 
optimal decisions which can guide efforts in the remaining life of the P3 agreement. These become formal criteria 
by which to judge accountability in subsequent periods 
 

 
 

III.� Phase Two: the Procurement Process—Pre Award 
 

After a roadway project has completed the planning phase and the P3 approach is deemed to be preferable, then the 
procurement process begins.  It ends when the private partners have been chosen and the contract is awarded.  Goals 
of this process include: 

1. Choosing the private partners who will provide the most benefits compared with costs and the best value 
for money  

2. Choosing private partners who are estimated to provide  the highest or most project goal achievement 
3. Maximizing the flexibility necessary to arrive at the most optimal means to build the roadway, allowing for 

suggestions of innovation and creativity by bidders. 
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4. Lowering the time and cost needed to complete the procurement process, i.e., lowering transaction costs. 
5. Avoiding power in balances  among  public  and  potential  private  partners  while  negotiating,  known  as  “Deal  

Drift”. 
6. Maximizing adherence to the public interest over the 30-50 year life of the contract or partnership. 

 
To some extent efforts to achieve these goals will conflict, as for example lowering transaction costs may lead to 
choosing less than optimal private partners.   Choosing the most flexible procurement process, involving negotiation 
among more than one bidder teams, could result in less amount of time spent during pre-award as well as better 
VfM.  The optional procurement process must result from achieving as much as possible a balance among 
competing goal achievement efforts.  

Usual or standard procurement approaches such as the Invitation to Bid or Request for Proposal are insufficient 
when creating a P3.  Negotiation among top rated bidders, in essence inviting bidders to help solve the problem or 
meet the need, should be maximized.  Competitive Dialogue, one example of this approach, is practiced in European 
nations.  

  

Competitive Dialogue 
 

Competitive Dialogue (CD), created in 2004 by the European Union, is designed  specifically  to  address  “particularly  
complex  contracts”  and  is  explicitly  linked  to  the  creation  of  infrastructure  P3s [22].  Complexity is defined as 
relevant to one or both of two instances, when contracting authorities: 

x are not objectively able  to  define  the  technical  means…capable  of  satisfying  their  needs  or  objectives;;  
and/or 

x are not objectively able to specify the legal and/or financial make up of a project [23] 
 

Technical complexity includes the lack of ability to ascertain which of several possible solutions may be best.  The 
financial complexity of a project includes the willingness of a contracting authority, e.g., a transportation agency, to 
build a roadway at the least cost possible by allowing the bidders to suggest the means of doing so. CD provides the 
flexibility to negotiate the lowest cost approach as supported by financial markets, including changing the contract 
from a DBFOM to an alternative approach if appropriate [23]. 

Other relevant aspects of CD include: 

x Contracting authorities can discuss all aspects of the contract with bidders (minimum of three) 
x Discussions or negotiations can occur in stages 
x It ends when the contracting agency determines its needs have been met; each bidder issues a last and 

best final offer 
x After the final  offer,  the  evaluation  of  all  bidders’  proposals  occurs;;  there  is  no  additional  negotiation  

allowed with the preferred bidder. 
 
 The benefits of the CD approach include: 

x Allows public officials to remain open to innovative/creative ideas coming from the proposer; 
alternative procurement means do not [22]. 

x Allows for more complete information to be gathered about each bidder, avoiding the risk that 
insufficient information will be collected. 

x Avoids  “Deal  Drift”  in  which  the  preferred  bidder,  if  identified by an alternative procurement means, 
can prolong the procurement process and bargain from a position of strength. 

x Less risk of a challenge  
x Clearer audit trail for subsequent VfM analysis [24] 
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A common procurement alternative, often present in a RFP process, results in a scaled listing of bidder proposals, 
with one achieving the highest evaluation score and others ranked below it. Typically negotiation occurs with the 
preferred bidder, with the potential for negotiations to occur with the second ranked bidder if those with the highest 
ranked are deemed unsuccessful. This process can lead to protracted negotiations with the preferred bidder, as no 
real competition exists: the likelihood of negotiating with the second preferred bidder is slight [25]. 

One factor in ensuring that the CD process is effective and efficient is the extent to which there is flexibility in the 
design of the roadway at the start of the process. In one case study, the Coen Tunnel project (the Netherlands), 
alternative solutions, such as building an entirely new tunnel instead of rebuilding and expanding the existing tunnel, 
were deemed too drastic a change to  the design proposed by the government and were not permitted. Innovative 
alternative solutions were not accepted.   In other instances, such as the LBJ Express lanes (Texas), the original 
design required dual tunnels to expand managed lanes. Although CD was not the procurement approach applied, the 
flexibility of the procurement approach permitted Cintra, the winning bidder, to suggest alternatives to using this 
roadway approach, leading to savings of over $250M [26]. 

 
 

IV.� Phase Two: Key Contract Issues 
 

An evaluation of a P3 project must include some analysis of contract components that may be considered essential 
to a successful project.  Some of these can be found in other recommended documents, while others have evolved as 
the  result  of  “bad  outcomes”  or  analysis  made  in  hindsight.  The  following  is  not  intended  to  be  a  complete  list. 

The elements of an optimal P3 contract should build upon the analysis made in the planning stage, and should 
contain those aspects that provide a framework for the relationships among all partners during the post contract 
award period. The results of Benefit Cost Analysis, as well as the VfM analysis—especially dealing with risk 
transfer—should strongly influence the content and design of the P3 contract.  As such, it should be as clear and as 
certain as possible, outlining the roles and responsibilities of the public and private partners as much as possible. 

The most significant elements or aspects relevant to the design of a P3 contract are those relevant to performance 
requirements and payment mechanisms [27].   It is anticipated that all of the contract design elements will be subject 
to negotiation.  The discussion below reflects key issues that may appear and provides guidelines or solutions.  

 

Performance Requirements and Payment Mechanisms 

The contract should specify  

x the measures by which the performance of the private partner will be measured; 
x the mechanisms or processes  by which performance data will be collected and evaluated;   
x the standards by which the measures will be assessed and penalties and/or incentives applied; and 
x the payment amount and mechanism resulting from the performance, including penalties for not 

meeting identified standards. 
 

The context within which to best assess the effectiveness or success of a performance management system can be 
best viewed in terms of the payment mechanism associated with the performance. Two contexts can be identified: 

x User Fees payment  mechanism 
x Availability payment mechanism with performance measures and standards [28].   

 
With the user fee payment type of P3, the private partner or concessionaire performs design, build finance, operate 
and maintain functions (DBFOM) over a long term contract, and collects all fees or tolls to pay for incurred costs, 
including financing and profit.  In doing so, all demand risk is assumed, along with the technical and construction 
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risks associated with road building—for a greenway project. It is assumed that the acquisition of this risk is a 
sufficient incentive to maximize efficiencies during operations and maintenance periods, as well as throughout 
construction.  Although measures such as safety and road smoothness may exist, penalties for not meeting standards 
may not exist, as no payments from the public partners are provided. 3  

In contrast, the public partners assume all demand risk using the availability payment approach. Given that there is 
no link between usage and payment, without the implementation of a much more formal performance measurement 
system, there is a lack of incentives for the private partners to operate as efficiently and effectively as possible.  

An alternative to these two approaches involves sharing of risk between public and private partners, as well as 
employing performance measures to ensure maximum efficiency.  Demand risk and relevant revenue sharing is 
discussed in the following section, followed by a more in-depth analysis of availability payments and performance 
management system characteristic and issues. 

1. User Fee Issues and Contract Alternatives 

a. Sharing Demand Risk 

Demand risk should be allocated to the partner most able to control it.  In many cases, this is the private partner. The 
greater the uncertainty of the demand risk, however, the more this risk should be shared by public and private 
partners. If all of the risk is transferred to the private partners, the risk premium demanded may result in the project 
cost being much higher than if the risk is shared. Sharing the risk caps the amount of risk absorbed by the private 
sector [29]. The more risk is shared, however, the lower the incentive to the private partner to provide efficient and 
effective service quality. 

Revenue sharing could occur instead of or in addition to demand risk sharing.  Public partners can subsidize part of 
construction costs, providing payments to meet construction milestones.  These may not be recoverable if the project 
receives less revenue than expected, as senior debt would be paid first after operations have begun [30].  In order to 
reduce tolls to more publically acceptable levels, a subsidy for operating costs could be provided in lieu of the 
projected toll shortfall. Similarly, grants or subsidies can occur, identifying either a fixed or variable amount to 
support operating costs.  

Revenue guarantees, which may occur to lessen the potential for private partner bankruptcy or the need for 
renegotiation, must be chosen carefully. If the public sector were willing to guarantee 100% of what is needed to 
cover operating costs and pay debt and equity investors, the availability payment approach may be preferable. The 
guarantee, then, should be less than 100% of what is needed to cover all expenses and profit.  Guarantees can take 
the form of a fixed amount, a percentage of expected revenues, or a sliding scale, with a higher percentage during 
the ramp up period than in later years of operations [30]. 

b. User Charge Rates and Changes 

If demand risk is fully assumed by the private partners, or is shared by public partners, key contract issues include 
rate setting and adjustment of user fees.  Options range from the private partners having full control over rate setting 
to full government regulation, with rates dictated by the public partners.  The key issue is identifying under what 
circumstances the user fees will be allowed to change, either at the rate of inflation, for example, or due to increase 
in costs or other reasons [27]. 

Optimal user  fees  and  change  rates  are  difficult  to  determine,  as  the  unknown  factor  is  the  traveling  public’s  
“willingness  to  pay”.    If  rates  are  too  high,  then  ridership  is  likely  to  fall;;  if  rates  are  too  low,  then  insufficient  
revenue results and nearby non-tolled highways suffer greater congestion.  The history of the Dulles Greenway P3 
reflects a series of changes in fees over time, as the private partners attempted to identify rates that maximized usage 
[31].   When SanDag took over the South Bay expressway after the private partner declared bankruptcy, rates were 
lowered significantly to encourage more ridership [32]. 
                                                           
3 East Link P3 contract is one exception, as penalties are assessed by not meeting proscribed standards, resulting in 
refunds to travelers who have paid tolls 
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If public partners are sharing demand risk, then allowing private partners maximum control over rate setting would 
risk rates that diminish ridership, requiring higher revenues to be paid by public partners. In contrast, allowing 
public partners complete control over rate setting risks no rate increases, as illustrated by the situation faced by the 
Indiana Turnpike prior to leasing the roadway to the Indiana Toll Road Concession Company [33]. 

Removing some control over rate setting from any partners in a P3 project lessens the risks of decisions made that 
do not result in optimal revenue collection. State statutes that support and require rates to rise at least by the rate of 
inflation provide some public interest protection.  One example is found in State of Florida Statutes:  

Notwithstanding any other provision of law, the department, including the turnpike enterprise, shall index 
toll rates on existing toll facilities to the annual Consumer Price Index or similar inflation indicators. Toll 
rate adjustments for inflation under this subsection may be made no more frequently than once a year and 
must be made no less frequently than once every 5 years as necessary to accommodate cash toll rate 
schedules. Toll rates may be increased beyond these limits as directed by bond documents, covenants, or 
governing body authorization or pursuant to department administrative rule. (338.165) 

Some flexibility is inherent in this section, as tolls do not have to be raised annually.  The advantage of doing so, 
however, is that the percentage increase is smaller and less noticed by the traveling public.  With the advent of 
electronic tolling, it is administratively easy to charge and collect small percentage increases.   

c.� Shadow Tolls or Public Partner Usage Fees 
 

Sharing  demand  risk  can  be  based  solely  on  user  charges  or  “shadow  tolls”,  in  which  the  public  partner  pays  a  per 
vehicle or per vehicle mile traveled amount. It is an approach that allows all demand risk to be transferred to the 
public partner, or, if appropriate, some risk sharing can occur. The choice of bands and amounts for each can still 
depend on forecasted demand, providing similar incentives to private partners during O&M.  

According to Yescombe (2007), in part based on the experience of Portugal, four travel bands can be identified.  The 
first band reflects the most conservative traffic estimate and results in an amount intended to cover operating costs 
and  debt  service.    The  second  band  produces  an  amount  that  covers  the  investors’  base  case—or minimum 
acceptable amount—in terms of producing an acceptable internal rate of return. The third band provides an 
incentive, increasing profit or return for investors, and the fourth band identifies the limit beyond which no public 
payment will be forthcoming [30]. 

A different four band design is offered by Gatti (2008). The first band covers fixed O&M costs and senior debt 
service; the second band includes estimates of variable operating costs and subordinated debt service; the third band 
provides dividends for investors; and the fourth band identifies no public payment [34]. 

Advantages to the public partners of shadow tolling include: 

x Incentives exist for the private partner to complete construction as soon as possible and management 
the resulting roadway/facilities efficiently 

x Private equity investment may be increased, as a more consistent revenue stream is attractive and the 
overall demand risk may be lowered 

x Public financial contributions are capped, along with the IRR for private investors, removing the 
existence of “windfall”  profits  [34]. 
 

When demand risk is shared, a significant challenge is to ensure sufficient incentives exist for private partners to 
operate as efficiently and effectively as possible while encouraging usage.  If revenue bands are used as described, 
analysis of optimal bands should reflect the extent to which rates proposed by the bidders actually reflect projected 
operational costs—plus any risk premium that is deemed appropriate.  The more demand risk is shared, that is, 
retained by the public partners, the greater the emphasis on and importance placed on the performance measures and 
standards—as discussed in the next section. The challenge is to provide sufficient incentives to maintain optimal 
operational performance. 
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d.� Preventing Windfall Profits 
 

News  that  private  partners  have  made  “windfall  profits”  will  likely  erode  public  support for an on-going P3 project 
and for future projects.  As much as possible, contract language should prevent windfall profits from occurring. 
Public partner sharing of such profits is one approach that would limit criticism. 

Two scenarios are relevant: 

1) Demand risk is entirely assumed by the private partner, and demand is higher than expected, leading to 
larger than predicted private partner profits. 

2) Refinancing occurs, allowing for greater private partner profits. 
 

Refinancing is likely to occur no matter how much demand risk is shared. 

5HYHQXH�6KDULQJ�

Bands can be created that specify the percentage of profit in reference to the base case IRR. A banded revenue 
sharing arrangement can be identified, with the public partner receiving a greater share of toll revenue as revenue 
increases and the subsequent rate of return for the private partner increases. For example, in the original P3 contract 
for the Pocahontas Parkway, public partners were to receive:  
 

x 40% of real net cash flow after IRR on total investment = 6.5%; 
x 80% of real net cash flow after IRR=8.0% 
x 4.65% of gross revenue until IRR on equity = 11% 
x 9.3% of next band of gross until IRR = 15% 
x 50% of all further gross revenue [35] 

 
6KDULQJ�RI�5HILQDQFLQJ�*DLQV�

There are at least three sources of such profits: 

x Initial high returns on equity investment—occurring before P3 contract award 
x Refinancing of debt 
x Sale of equity holdings—occurring at any time after P3 contract award, most likely after construction 

is completed 
 

There are several challenges with understanding and defining profit, and communicating the appropriate message to 
the public. There must be the recognition that the amount of risk for a P3 project lessens over time for a successful 
P3 project, as once construction is completed the risk associated with the ramp up period is less.  At a later time 
period, operations and maintenance risk will be less.  Equity investors at these time periods should be expected to 
achieve different internal rates of return (IRR). Since private investors are taking risk that the project will succeed, 
any gain they can obtain due to market forces, some may state, is deserved and should be outside the control of 
public partners. 

If equity investors enter into a P3 contract at different time periods before the contract is signed, and those entering 
later receive a lower IRR than those who first agreed, then requiring the later investors to pay a premium for shares 
in the SPV limits the difference in IRRs between these groups of investors [30].  This may occur, for example, if 
another investor commits to provide the balance of equity needed at the time of financial close. If the resulting IRR 
is not viewed as excessive, then this may be viewed as necessary to reach agreement to fund the P3 project. 

Refinancing debt results in higher equity IRR because increased cash flows can occur earlier in the project, even if 
the overall amount of cash paid out to the investors decreases over the life of the contract. However, the degree of 
success of the project must be taken into account, that is, to what extent is revenue collected by the private partners 
is the same as originally projected in the original P3 agreement. If it is higher than expected, then public partners 



13 

 

should share in the refinancing.  If less than expected, then any refinancing gains that result in the original IRR 
being met should not be shared.  

The considerations and issues relevant to sale of equity holdings are similar to those for refinancing debt. Sales of 
initial equity investments, made during construction, are often made to secondary equity investors, who are willing 
to accept a lower IRR over the remainder of the P3 project.  

(OHPHQWV�RI�$SSURSULDWH�&RQWUDFW�/DQJXDJH�

Refinancing language should contain the following elements: 

1. The private partners must ask permission from the public partners to engage in any activities that 
can be considered refinancing.  

2. The reasons for the refinancing, associated processes and appropriate data must be conveyed to the 
public partners. 

3. Sharing of refinancing gains among private and public partners must be identified, e.g., 50% of all 
refinancing gains 

4. Refinancing language should include gains from resale of equity as well as the refinancing of debt. 
 
Contract language should contain sufficient detail to ensure private partners do not engage in actions leading to 
hidden or windfall profits.   

However, given the various reasons and methods associated with refinancing, as well as the complexity of the 
relevant financial transactions, it may be best to not emphasize specific refinancing issues but to identify a process 
by which public and private partners can share appropriate information in a timely manner. 

 

2.� Availability Payments and Performance Measurement Issues 
 

Availability payments (APs) are periodic payments, made over the life of a P3 contract, that respond to specific 
efforts made by the private partner.  These efforts can occur during the time periods devoted to operations or 
maintenance. In its simplest form, during the operations period, if a roadway remains open for a specified time 
period, then a corresponding AP will be made. If lanes on a roadway are closed for any reason, such as for 
maintenance purposes, incident management or snow removal, then the AP will be reduced according to a specified 
formula.  This  situation  may  reflect  conditions  of  “pure  availability”:  unobstructed  travel  by  motorists  on  the  
roadway [36].  

Another  category  of  AP’s  refers  to  “constructive  availability”:  the  use  of   

…performance,  safety  and  quality  criteria—specified in the contract, often providing the public owner with 
stronger metrics and management tools to assure a high quality service than it may be able to apply to 
services it self-performs [36]. 

These could include, for example, level-of-service performance measures, used as the primary payment measure 
involving the implementation of managed lanes. 
 

APs are similar to payments that would be made for traditional design bid build roadway contracts.  They act as 
incentives in the same manner as bonuses paid to a contractor to meet early completion deadlines for a greenway 
roadway. The earlier a roadway is available for travel, the sooner the private partner will be paid. 

From  the  perspective  of  the  private  partner,  AP’s  have  the  benefit  of  limiting  or  removing entirely the traffic demand 
risk, as either no tolls are collected on the roadway  or the public partner assumes all of the traffic demand risk by 
collecting the toll revenue.  Another variation of APs would be similar to other forms of government subsidies.  The 
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private partner could collect tolls; with the public partner providing APs if toll revenue falls below a prescribed 
amount, making up the difference.  

During the operations and maintenance periods, APs are tied to performance measures or Key Performance 
Indicators  (KPI’s).  Data  must  be  collected  and  monitored  relevant  to  the  KPI’s,  with  corresponding  levels  of  APs  
related  to  the  KPI’s  achieved.  If  the  data  is  not  collected,  or  if  monitoring  of  KPI’s  does  not  occur,  then  the  use  of  
AP’s  are  simply another way of the public sector borrowing funds [28]. 

a.� Benefits of Availability Payments 
 

If demand is highly uncertain, and revenue from user charges is difficult to predict, then using an AP approach can 
include the following potential benefits: 

x The  use  of  Key  Performance  Indicators  (KPI’s)  ensures  that  private  partner  performance  will  remain  at  
high, specified levels  

x Private partners are more attracted to P3 projects, as there is less risk 
x The potential for private partner bankruptcy is likely reduced.  
x Public contributions to the overall cost of the P3 are capped 
x Private  profit  is  also  capped,  eliminating  the  likelihood  of  “windfall”  profits. 
x Financing costs are less, since public bonds and other debt mechanisms can be accessed at a lower 

cost. 
x The cost of debt is lower, as debt service coverage ratios would be lower. 
x Greater transparency and public support for the P3 project can be more easily achieved because 

payment amounts are known. 
x Maintenance and future capital renewal costs are fully funded. 
x If demand is deemed to be more highly certain, and revenues projected to be very positive, then the AP 

approach provides a new revenue stream for the public partners. 
 
 

b.� Challenges/Potential Problems with Availability Payments 
 

Availability risk does not disappear, and may increase. Availability risk can be defined as: 

 an underperformance linked to the state of the PPP assets [that] results in services 
being partially or wholly unavailable, or where these services fail to meet the 
quality standards specified in the PPP contract [9]. 

 

By removing the demand risk from the P3 contract, there is a potential disincentive for the developer during 
construction to use resources in ways that optimize asset usage. During operations, the private partner may meet 
minimum performance standards to limit availability risk, but will have no incentive to go beyond these standards as 
the payment received remains constant. Furthermore, if more travelers are using the road, operations and 
maintenance costs may increase, further reducing profit [37]. 

Additional related challenges refer to the KPIs chosen and the resulting enforcement or contract management system 
created. Optimal KPI choice results in measures that reflect achievement of project and societal goals. The choice of 
penalties and enforcement of them by public partners must be an ongoing, accepted part of the relationship among 
partners after contract award. 

In addition, the benefit of assigning all demand risks to the private partners must be captured in a different way if 
demand risk is retained by the public partners.  

The single most important reason for allocating demand risk to the  
private sector is so that the private sector can act as a reasonability  
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and  feasibility  check  for  government  agencies…  By allocating demand  
risk to the private sector, the public sector eliminates the risk of  
overestimating or underestimating project scope [37]. 

 
The risk is that with an AP P3 approach that a true partnership will not occur, and the relationship among the public 
agencies and private contractors reflect more than found in privatization contracts and not P3s (for more discussion, 
see [38]). 
 
 

V.� Phase Three: Post Contract Award  
 

The optimal relationships and actions during the post contract award time period should be 
characterized by all partners effectively working toward the P3 project and relevant societal 
goals while maintaining high levels of transparency and accountability. To the extent that these 
are governed by efforts made during the previous phases, the greater the likelihood of success in 
implementing the remaining years of the P3 agreement.  

Identifying appropriate roles, problem solving processes, and policies and procedures may be 
challenging if past experience is minimal, especially if the individuals involved have not 
participated in past P3 efforts.  The risk is that relationships will regress into those associated 
with traditional privatization or outsourcing contracts, in which the contractor works for the 
government.   

Traditionally, the public sector retains a great deal of control over both the service delivery process and the resulting 
outputs and outcomes. The nature of the relationship between government and contractors, then, can be 
characterized as vertical, as the private contractor role is to follow the direction of the government or agency 
representative.  In contrast, a public private partnership by definition encompasses a more significant decision 
making role for private partners, one more horizontal, in which all partners should be considered as equals, all 
working collaboratively toward stated goals.   A P3 contract is less likely to succeed if relationships are not 
cooperative and may become adversarial, with public partner perceptions, for example, that private partners are not 
achieving stated performance standards and are resisting making changes to improve performance. 

The following suggests characteristics of the post contract award process. Each aspect should be formalized as much 
as possible. For example, a Contract Management Plan (CMP) could formalize all aspects, containing information 
about: 

 
•   the organization structure for all stakeholders, their responsibilities for the management of the contract, 
their governance arrangements and the resources necessary to effectively manage the contract;  

•   the   risks,   opportunities   and   benefits   that   contract  management activities and resources are intended to 
manage;  

•  the  method  of  managing  the  delivery  of  the  contractual  outputs,  monitoring  the  contractor’s  performance  
and compliance with the requirements of the contract and its terms;  

•  the  approach  to  partnering with the contractor and how it will be measured and managed; and  

•  how  the  plans  for  the  management  of  the  contract  will be developed and implemented [39]. 
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Ideally, the CMP could be written at earlier stages of the P3 contractual process, ideally before the contract has been 
awarded.  Doing so would clarify the roles and relationships among all partners during the post contract award 
period.  If a formal CMP is not adopted, the listed information should be identified as much as possible.    

The post contract award process can be divided into two periods: 

x Construction (years 1-5) 
x Operations and Maintenance (years 6-30) 

 
The relationships that are created during construction can be carried over into the O&M period. In a performance 
based contract, as well as in a Design Build contract, the public partners monitor results, allowing private partners to 
choose the processes by which the roadway is built. As long as deadlines are met, and predetermined construction 
quality standards are met, the public partner role is one of review and certification. If changes must occur, if initiated 
by the public partner, then change order procedures identified in the contract govern  

A.� Construction 
 

Optimal procedures and management approaches relevant to building a roadway are beyond the scope of this 
analysis. Several studies have reported that P3 agreements lead to a higher percentage of projects meeting 
construction deadlines  and  are  completed  “on  time”.  Furthermore, whatever decisions made during the construction 
period will affect efforts exhibited during the operations phase that follows. To the extent that problems and issues 
that arise during construction impact future performance, they will be evaluated and resolved during the operations 
phase.  

Several assumptions are made about the P3 process that impact the construction phase. First, it is assumed that the 
ability of the private partners to build a road using innovative, value engineering and other management approaches 
that maximize efficiency and resulting construction value will be reviewed during procurement. A review of all 
potential bidders that respond to a Request for Qualifications will lead to a short listing of top rated private partners. 
Given that the combination of contractors and sub-contractors will be unique to each P3 project, it must be assumed 
that the evaluation of bidder proposals—not matter what procurement approach is employed—will identify those 
who will build a roadway according to the needs of the traveling public. 

Second, to the extent that the planning phase has involved studies that have not only identified the need for a 
roadway but have contributed some information about design alternatives, enough information should be available 
for the design build approach to facilitate subsequent private partner decisions concerning design and resulting 
construction. Third, since much if not all of construction risk has been transferred to the private partners, how 
unexpected problems and issues are resolved by private partners is not relevant to an evaluation of the P3 process.  

Two aspects are relevant: public partner initiated change orders, and continued risk management and monitoring. If 
change orders are necessary, it is assumed that standard contractual provisions for review, discussion and additional 
payment will be followed. In addition, continual risk management and monitoring should occur, identifying the 
extent to which the transfer of specific risks have actually occurred and/or need to be passed back to the public 
partners [40].   

 

B.� Operations and Maintenance 
 

The O&M period should be characterized by: 

x A specified governance structure and process, reflecting an ongoing positive relationship among all 
partners 

x Implementation of the Operating Management System established during the pre-award period 
x Continued, periodic interaction with stakeholders 
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To the extent that the same individuals representing the public and private partners can continue their role into the 
O&M period, the less conflict is likely. Optimally, the Operating Maintenance system identified and discussed 
during the pre-contract award phase can add structure to the O&M period relationships among all partners. 

1.� Governance Issues: Structure and Process 
 

Characteristics of an optimal O&M governance structure and process include: 

x Identification of appropriate roles and role expectations of all partners 
x Formal, periodic meeting times of P3 Team 
x Consistent agenda and review processes 
x Decision-making processes identified 
x Creation  of  an  “organizational  culture,  one  that  is  flexible, innovative, and evolutionary 

 
Role expectations for public partners include those aspects traditionally identified as contract monitoring, 
management or administration [41].   Public partner representatives must review private partner efforts, assess them 
according to performance specifications, and issue incentives or penalties. Additional expectations, not necessarily 
found in traditional contract administration, include the adoption of issue resolution and problem solving decision 
making processes. 

The creation of the team that represents the public partners must be properly resourced and adequately trained. 
Ideally this should be determined during the pre-contract award phase [28].  It can be anticipated that the private 
sector will bring substantial resources to the table.  The goal for the public partners is to balance the contribution of 
the public partners to avoid being overwhelmed by the scale of the resources contributed by the private partners. 

A useful approach to this need for resource balancing would be the publication of both the public and private sector 
proposed organizational charts for the project.  This would reveal any resource imbalance and also empower the 
private sector to have a detailed understanding of points of contact and approval on the public sector side.  If a 
project partnering meeting was held soon after contract award, the understanding of both public and private sector 
organizational arrangements could be reinforced through the establishment of personal relationships between the 
relevant parties [42]. 

Depending on the scope of the P3 project, the public partner team could consist of time contributed by a variety of 
staff members, not all of which may be devoted full time to the project.   The risk in choosing the number of staff 
and the amount of time devoted to a P3 project, though, is that the public side will underestimate what is needed. As 
a result, review of private partner performance, for example, may not be as sufficient as needed [43]. 

 
The availability payment approach involves greater involvement of the government partner management team than 
if demand risk is transferred totally to the private partners. It is preferable to involve the public partners team in later 
stages of procurement process to ensure familiarity with the contract, easing both construction and O&M time 
periods 

Private partners will be required to provide performance reports as specified by the performance management 
system identified in the P3 Contract. These can be assessed in terms of the timeliness of these reports and the 
accuracy of the data.  Also, the public partners can review the Quality Management system established as part of 
O&M.  

The process by which the private partners identify problems and solve them must be a key aspect of optimal O&M. 
The creation of a QM system can include, for example, an internal identification of problems and solutions by the 
private partners, followed by a review and further assistance in problem resolution by the public partners. If the 
system is deemed inadequate, additional dialogue and negotiations can occur to resolve outstanding issue [44]. 

A process must be established to link performance reviews with payments. This process should be formalized and 
documented to enable appropriate audit findings, with a specific review of each performance report by the 
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designated contract management team member and a subsequent interaction with the team member in charge of 
approving payments. If this process does not exist, the risk is that payments will be issued without collection of 
performance data and/or formal review and assessment of what data is provided [7].  

Also, there is a need to review the risk sharing or allocation and determine if it is appropriate as the O&M time 
period progresses.  Ideally this should reflect a continuation of processes begun during the construction phase. 

Overall, the optimal partnership creates a culture that allows for some flexibility to enable 
sensible approaches to be taken to problems and unforeseen issues [28]. The very best partnerships are based on a 
positive, deliberate and structured approach to establishing and maintaining the partnership.  The approach should be 
based on a simple philosophy – magnets work better than handcuffs.  The establishment of an effective partnership 
requires a detailed understanding of the common and the uncommon ground between both partners.  It is also 
required to both partners understand each other in some detail with respect to motivation and preferences.  The 
whole  objective  here  is  to  avoid  an  “us  and  them”  situation  and  instead  develop  a  situation  of  mutual  respect and 
cooperative actions towards success on both sides [42].   

 

2.� Stakeholder Involvement 
 

Traditional public involvement in infrastructure development has occurred during the planning stages of projects. 
Metropolitan  Planning  Organizations  (MPO’s)  have employed a variety of techniques to engage citizens during the 
planning process. What has been missing, however, is public involvement in the post contract award or O&M time 
period. As stated by Duvall in 2007: 

The current policy framework largely disconnects highway users from the ownership, operation and 
management of highway assets despite the fact that users depend on these facilities and indirectly finance 
their  existence.  This  disconnect  weakens  the  facility  owner’s  incentive  to  provide  superior  customer 
service, as well as reduces opportunities for customers to voice complaints [45]. 
 

There is a need to ensure continued public support throughout all stages of the P3 process.  During the O&M phase, 
efforts change to include a greater focus on uses of the roadway, as well as key stakeholders.  These efforts should 
build upon public education and outreach efforts that had previously occurred, allowing all partners to manage 
expectations about the outcome of the project [40]. 

What is not recognized is the appropriate role of citizens and clients/travelers—as well as other stakeholders--
throughout the life of the P3 agreement. Issues to be resolved include: 

x Mechanisms by which stakeholder input is obtained 
x Content of interaction among public and private partners and relevant stakeholders 
x Frequency of interaction 

 
The framework proposed by the National Audit Office, United Kingdom, recommends that user satisfaction surveys 
be implemented periodically, obtaining views on the performance of the private partners.  Past and present concerns 
or complaints should be elicited, along with views on how well past concerns have been resolved. Overall, some 
measure of on-going satisfaction with the private partners should be noted [40]. 

Along with user satisfaction surveys, a customer or traveler complaint system can be established. Complaints could 
be added to the data submitted along with performance reports required as part of the operating or performance 
measurement system established during the pre-contract award process and further refined after contract award.  A 
process by which complaints are logged, notice sent to the appropriate staff member to resolve them, and follow up 
efforts to ensure the complaint is resolved or responded to could be part of period public and private partner 
meetings. This information could be considered during any review and potential changes of performance 
measurements, standards, and data collection. 
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In addition to surveys, interaction with specific monitoring groups of relevant stakeholders can occur [28]. The 
challenge is to determine to what degree these groups are formalized, and to what extent input can be obtained in 
addition to complaints or concerned.  One option is a formalized, citizen advisory board structure, such as the 
Indiana Toll Road Oversight Board, as discussed below.  

Possible functions of a citizen advisory board include:  

1) The existing or proposed standards could be reviewed  This could occur begin during the initial review 
process dealing with operational standards, for example, as well as throughout the multi-year P3 agreement 
time period. For example, standards dealing with the cleanliness of the restrooms at roadway rest stops 
could be established. 

2) Serve as the body that would process any customer complaints and oversee resolutions of these complaints. 
3) Assist with other public partner duties, including: 1) reviewing periodic reports provided by private 

contractor; and 2) assisting in physically monitoring maintenance problems [46] e.g., abandoned cars along 
side of roadway;  

4)  Check on contract milestones and progress toward meeting those milestones, e.g., contractor has agreed to 
implement electronic tolling; contractor has agreed to widen and/or refurbish roadways; contractor has 
agreed to build new connector roadway. 

5) Acting as a conduit for new issues and problems—those unanticipated in the contract language—that may 
occur during the extended time period of the lease. 

 
 

a.� Indiana Toll Road Oversight Board 
 
On July 26, 2006, Indiana Governor Mitch E. Daniels, by executive order, established the Indiana Toll Road 
Oversight  Board.  Members  are  appointed  by  the  Governor  for  a  two  year  term.  The  Board’s  function  is  to  advise  the  
Governor and the Indiana Finance Authority—the public agency overseeing the P3 contract—on matters relevant to 
the  relating  to  the  “lease,  maintenance,  financing,  planning,  tolling,  construction  and  operation  of  the  Toll  Road.”    It  
is to devise metrics that assess contractor performance; meet at least quarterly; and produce semiannual reports.  
Four  Indiana  residents  “with  knowledge,  experience  or  education  in  economic  and  business  development,  or  
highway  engineering,  construction,  planning  or  operation”  will  serve  along  with  the  Governor,  the  Director  of  
INDOT (private partner organization) and the Commissioner of the IFA (or their representatives) [47]. 

The initially appointed Board Members were: 

Aaron Carlberg, Hobart, Indiana political director, Indiana/Kentucky Regional Council of Carpenters  
Kevin Kelly, South Bend, president of Walsh & Kelly Paving Contractors  
Leigh Morris, mayor of the city of LaPorte  
Kristin Sine, Angola, principal of Hendry Park Elementary School  
Tom Sharp, INDOT commissioner  
Charles Schalliol, IFA chairman and executive director of the state Office of Budget and Management  
Earl Goode, deputy chief of staff to Governor Daniels. He served as board chairman. 
 
The Board reviews a wide range of topics. An agenda for the September 24, 2008 meeting included a discussion of 
suggested metrics for the private partner. Complaints made by citizens such as higher prices for gasoline at stations 
along the toll road, line lines at the toll booths and potholes are examples of those that could be considered by the 
Board [48]. 

Almost five years later, at the April 24, 2013 meeting, topics for discussion include the continued review of the 
Fourth Quarter Reports from the private partner as required under the lease, along with a review of economic 
development efforts along the Toll Road corridor.  

Creation of a formal oversight or citizens advisory board offers challenges. If not required by state statute, as is the 
case in Indiana, a procedure for choosing who would serve on the board would need to be identified, along with 
length of terms, compensation for travel, etc.. Representatives from stakeholder groups and community leaders from 
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those most impacted by a new roadway would be likely candidates. Functions and responsibilities of the Board 
would have to be identified. Some training and education about P3s and performance reporting will be necessary. 

 
VI.� Evaluation: Goal Achievement 

 
As indicated by the previous discussion, evaluation entails a review of all aspects of the P3 agreement process. 
Throughout the optimal P3 process, a variety of goals and objectives should have been identified, including those 
found in the planning phase, especially the benefit/cost analysis. The performance management system established 
during the pre-contract award stage and implemented during O&M also identifies specific goals and links them to 
performance measures and standards. 

An optimal evaluation of goal achievement could include:  

x Statewide Transportation Goals: safety, public transportation 
x Regional or Corridor Transportation Goals: travel times 
x P3 Project Goals: travel time savings, customer satisfaction 
x Individual Stakeholder Goals: ensuring public support 

 
Without systematic evaluation of goal achievement, the risk is that performance may diminish. In cases where 
evaluation only occurs if made by an auditor general or other audit function [49], the threat of disclosure may 
prevent the most extreme violations of performance standards, but not permit the timely resolution of issues to the 
satisfaction of customers or users. 

Goal achievement evaluated should include regional and statewide goals, as only focusing on project goals may 
overlook other impacts. During O&M, private partners may not consider their tolled roadway as part of a larger 
roadway network, one that includes, for example, non-tolled  roadways.    This  “system  distortion  risk” [45] may not 
take into account the impact on nearby roadways of accidents, other long term roadway construction delays, or the 
raising of tolls.  If congestion were to increase greatly on neighboring community roadways, [50] or if there were 
changed traffic patterns on the toll roads, there may be no contractual incentives or means to produce a quick 
resolution. 

The incentives available for the private partner to maintain the roadway in an acceptable condition to the traveling 
public and to maintain safety include attract users and avoid liability—as well as adhering to legally binding contract 
language [51].  The strength of these incentives, however, depends on the viability of alternative travel routes as 
well as the timeliness of response to identified problems and enforceability of the contract.  In at least one case, the 
407 Highway in Toronto, the private partner has been cited for failing to maintain at least minimal highway safety 
standards [52].  Furthermore, the performance standards that should be part of maintenance and operations contract 
language may not be able to fully anticipate that new technological changes to roadway materials and/or increased 
safety measures [53] 

Evaluations of P3 agreement goal achievements internationally as well as US larger regional and statewide impacts 
are non-existent [54]. Data to support such evaluations may not be available, as performance data for specific 
projects is not disclosed. or it may be available but not used for evaluation of P3 agreement purposes. The following 
analysis only suggests approaches that ultimately will require more research and refinement before implementation. 

A.� Statewide Goals 
 

Because statewide transportation goals are broadly stated, several challenges exist in evaluating the extent to which 
specific P3 project efforts impact achieving these goals. Yet these goals cannot be ignored, as the extent to which 
they guide or can be aligned with regional and project goals helps to provide overall evaluation.  

Two goals from the Florida 2060 Transportation Plan can serve as examples: 
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o Improve mobility and connectivity for people and freight efficiently and reliably; especially 
between  Florida’s  economic  centers  and  regions. 

o Strengthen coordination of transportation, land use, and development decisions to reduce trip 
lengths, increase motor vehicle occupancies, and increase public transportation. 
(http://www.2060ftp.org/) 

 

To the extent that both reflect increased mobility, regional or project goals stressing reduced congestion can be 
identified.  Also, these are examples of goals that could be assessed, judging the impact of a specific P3 project on a 
given region or geographical area. 

The Florida 2012 Safety and Security Performance Report [55] offers additional examples of statewide goals that 
could be also adopted by P3 projects. The stated objective to reduce highway fatalities and injuries by 5% annually 
could be adopted by a specific roadway. The reasons for the success in meeting this objective can also indicate 
efforts  that  can  be  adopted  by  private  and  public  partners  to  help  achieve  this  goal:  “This  downward  trend  in  
fatalities is attributed to safety programs and initiatives such as enforcement of safety belt use and crackdowns on 
drunk  driving…”  [55] 

This statement suggests that private partners ensure that agreements with relevant law enforcement personnel 
maximize relevant safety programs and initiatives as stated. 

B.� Regional and Project Goals 
 

The M25 P3 Project in the United Kingdom provides one example of identifying regional and project goals and 
using them as the basis on which performance measures and standards are chosen. For safety, there is an identified 
portion of the national casualty reducing goals relevant to the M25 roadway. A reliability goal is also identified, 
with corresponding measures related to lane availability and route performance.  

Lane availability reflects traffic flow and the availability of traffic lanes. The incentive here is to minimize road 
closures for roadway maintenance, indicating that lanes should be closed at times to minimize impact on travelers. 
Reliability reflects the reliability of travel times and the impact of incidents [56] 

One common goal of a new roadway is to relieve congestion in a given region or roadway corridor. To adequately 
assess goal achievement, travel times on competing roadways must be measured before and after the new roadway is 
built, or upgrades to existing roadways have been completed. The 2012 Indiana Mobility Report, reflecting collected 
data on Interstate Highways within the State, provides one example of measures reflecting congestion relief that 
could be used on any highway [57]. 

 

Table One 

Performance measure  
Definition 

 
Congestion hours 

 
The number of hours during which an interstate segment or 
series of segments has an average speed of less than 45 mph. 
This binary performance measure provides perfor- mance 
measure graphics for identifying locations along the interstate 
with substantial congestion. 
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Distance-weighted 
congestion hours 

 
The number of congestion hours multiplied by the seg- ment 
length in miles. This performance measure provides summary 
statistics for the interstate system. 

 
Congestion index 

 
The total number of congestion hours along an interstate 
divided by the total length of the interstate, yielding an average 
congestion hour per mile for the entire roadway. 

 

C.� Challenges  

 
Given the often 30+ year life of a P3 relationship, the evaluation of P3s  is a challenging, multi-faceted, complex 
task that must contain several components that reflect various aspects of the P3 project. These include assessing the 
extent to which: overall statewide goals have been met; overall project goals have been met; goals of individual 
partners have been met; as well as aspects of the P3 process already discussed. 
 
Challenges include availability of data.  Recent technological advances in data collection as represented by INRIX 
(www.INRIX.com) and Golden River (http://www.clearviewtraffic.com/golden-river) have provided a wealth of 
data that is useful on roadways that employ transponders and collect tolls. For less traveled roads, however, such 
data may not be available.  Judging the extent to which a newly built roadway impacts local roads may not be 
feasible. 
 
The value of identifying goal achievement is that management systems put into place by private partners during 
O&M are deemed sufficient to lead to validly judge to what extent they contribute to measures collected and 
standards reviewed. If the goals are identified as part of the P3 contract, then efforts leading to greater collaboration 
among public and private partners may more easily occur. 
 
The dynamics of determining public accountability are made more difficult by the often conflicting efforts made to 
be accountable to stakeholders. These stakeholders include: 

regular toll road users, commercial truck and bus drivers, emergency response vehicles, toll road 
employees, and members of the public who may be affected by ancillary effects of a highway public-
private partnership, including users of nearby roads, land owners, special interest groups and taxpayers, in 
general.[43] 

Being more accountable to one group, such as commercial truck drivers, may conflict with accountability to users of 
nearby roads, for example, as higher tolls or user charges may result in commercial truck drivers choosing local 
roads without tolls.  

VII.� Conclusion 
 

Future growth of P3s seems likely. Success or effectiveness greatly depends on evaluation of both process and goal 
achievement. The omission of reports/analysis, and the incomplete or ill- timed release of such information will not 
contribute to success. Future efforts may rely more on benefit cost analysis, de-emphasizing the importance of 
determining value for money. If revenue is not easily available in sufficient amounts to build or repair roadways 
using traditional means, as long as benefits outweigh costs, it may be appropriate to proceed with P3 agreements 
even if value for money is not demonstrated.  Releasing all data and analysis related to VfM calculations is essential 
to avoid the perception that biases exist favoring adoption of a P3 approach. 

If availability payments, in which the public partners assume all demand risk become more accepted and more the 
norm, then it is crucial that performance or operating management systems are implemented with a strong 
commitment to identifying standards, celebrating success, and sanctioning poor performance. Without an extensive 
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review of performance, availability payments become just another way of borrowing money, and do not lead to an 
effective partnership.  To the extent that performance measures and standards can be aligned with goals identified 
for a project, the availability payment approach is strengthened. 

The role of the public procurement official is to ensure that an optimal procurement process is undertaken, 
recognizing that many of the needed efforts may be unfamiliar to process participants.  Throughout, the public 
interest must be safeguarded.  Relationships among all partners during the O&M phase of the P3 agreement must be 
flexible and innovative, recognizing the evolutionary nature of the partnership over the length of the agreement. 
Essential to maintaining sufficient public support are efforts to elicit and welcome inquires and feedback, 
establishing mechanisms to resolve problems as they occur. 

The long term nature of the P3 leases and contracts raises a variety of issues that are relevant to accountability and 
the maintenance of the public interest over this timeframe. In one sense the issues represent risks since they are 
relevant to instances or situations that may or may not occur. The danger is that without appropriate public 
involvement or input in a timely enough fashion problems that occur will not be dealt with sufficiently by usual 
means and mechanisms.  Given that P3 contracts by their very nature must be considered incomplete, it is difficult to 
claim that all future public needs can be anticipated and met by considerations discussed prior to contract award. 
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I.�Introduction�
Public procurement is estimated to have a value of 19 % of GDP in the EU.[1] In general, the hypothesis is that 
regulation of public procurement will prevent protectionism and corruption, increase competition and ultimately 
lead to cheaper contracts for the public authorities.[2] The EU Public Procurement Directives [3] prescribe that 
public contracts of a certain value need to be subject to a public tender. According to an impact assessment 
published by the Commission, only 20 % of public procurement is advertised at EU level; this is explained by the 
available exemptions and exclusions from the Directives.[4] Therefore, in this paper, focus will be on situations 
where contracts are awarded to an economic operator without prior advertising at EU level and in most cases 
without competition. It is necessary to distinguish between illegitimate and legitimate direct award of public 
contracts.  
 
Illegitimate direct award of a contract covered by the EU Public Procurement Directives is the most serious breach 
of public procurement law. Direct award of contracts constitutes a circumvention of the rules, may waste taxpayers 
money, and singles out an economic operator as preferred provider over other potential providers who have not 
been granted the opportunity to compete for the contract. The sanction for illegitimate direct award of contracts is 
suitably the most serious sanction prevailing in the Remedies Directive, namely ineffectiveness of the contract.[5] 
Direct award of public contracts as well as award of public contracts without application of the EU Public 
Procurement Directives, is legitimate under certain circumstances. The former is authorised by the negotiated 
procedure without prior publication of a contract notice, which is available, subject to conditions, in all of the 
Public Procurement Directives; this procedure essentially allows for direct award of the contract, but a contract 
award notice must be published. The latter occurs when the relevant public contract does not have a value above the 
threshold provided in the EU Public Procurement Directive, or when explicit exemptions apply. Where the award of 
public contracts is outside the scope of the Public Procurement Directives, the award may however be governed by 
the general principles of EU law, if there is a certain cross-border interest in the contract and/or by national 
procurement law. Together with the ineffectiveness sanction, in 2010, a possibility of publishing a transparency 
notice in order to prevent directly awarded contracts from being subject to ineffectiveness was introduced.[6] 
Transparency notices hereby provides legal certainty for contracting authorities when they reasonably assume that 
direct award of a public contract is legitimate or not covered by the EU Public Procurement Directives by shielding 
the awarded contract from ineffectiveness. The degree of legal scrutiny of the discretion exercised by contracting 
authorities in this regard is currently subject of a preliminary reference to the Court of Justice of the European 
Union (CJEU).[7]   
 
On the basis of a search in the TED database (see further Section II.1), the use of transparency notices varies 
considerably between Member States, cf. Table 1: 
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Country Transp. notices (TN) 

Number 
Contract Awards (CA)

Number 
TN/CA 

% 
Population (P) 

Mill. 2010 
TN/P

Number/mill 
Austria 328 9650 3.4 8.4 39.2 
Belgium 24 15032 0.2 10.8 2.2 
Bulgaria 96 13061 0.7 7.4 12.9 
Cypruc 47 1590 3.0 0.8 57.4 
Czech Rep. 95 18555 0.5 10.5 9.1 
Germany 181 79144 0.2 81.8 2.2 
Denmark 1429 8546 16.7 5.5 258.2 
Estonia 18 4434 0.4 1.3 13.5 
Spain 349 39151 0.9 46.5 7.5 
Finland 843 10498 8.0 5.4 157.5 
France 27305 155762 17.5 64.7 422.3 
Greece 27 5403 0.5 11.2 2.4 
Croatia 57 359 15.9 11.2 5.1 
Hungary 3 9158 0.0 10.0 0.3 
Ireland 31 3247 1.0 4.5 6.8 
Italy 935 31940 2.9 59.2 15.8 
Lithuania 198 8847 2.2 3.1 63.0 
Luxemburg 3 2117 0.1 0.5 6.0 
Latvia 102 4889 2.1 2.1 48.1 
Malta 0 735 0.0 0.4 0.0 
Netherlands 196 15104 1.3 16.6 11.8 
Poland 3531 92602 3.8 38.2 92.5 
Portugal 17 4947 0.3 10.6 1.6 
Romania 1 15079 0.0 20.3 0.0 
Sweden 291 15140 1.9 9.3 31.2 
Slovenia 705 5557 12.7 2.0 344.4 
Slovakia 559 4442 12.6 5.4 103.7 
UK 1741 34408 5.1 62.5 27.9 
Table 1: Data from TED (Tender Electronic Daily) and EUROSTAT. The number of transparency notices and contract award 
notices is for the period 1. January 2010 – 31. December 2013. 
 
In this paper, an empirical study is carried out of all transparency notices published in the TED database by 
contracting authorities in Sweden and in the United Kingdom (as highlighted in Table 1). Initially, it was planned 
to include Ireland and Norway as well, but due to the low number of transparency notices and the difficulty of 
extracting data due to differences in registration, respectively, these two countries were not included in the analysis. 
Moreover, the data on Denmark was supposed to be examined; however, it was not conceivable to finish the data 
analysis in due time. As this is work in progress, the data on Denmark will subsequently be included and presented 
at the IPPC6 conference in Dublin 2014.  
 
In Section II, the methodology applied will be explained. In Section III, an overview of the data is given. In Section 
IV, the results of the data analysis with a focus on the reasons given to justify the use of a transparency notice, will 
be presented and discussed, and in Section V, conclusions are made.    

II.�Methodology�
In this Section, the applied methodology will be explained. Firstly, the origin of the data, the Tender Electronic 
Daily, will be described. Secondly, the treatment and categorisation of data is accounted for.   
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II.1�The�TED�database.�
In the present study we work with TED: The Tender Electronic Daily which is “an online version of the 
'Supplement to the Official Journal of the European Union', dedicated to European public procurement”.[8] In 
addition to being a forum for doing business in the procurement field with announcements and notices and links to 
detailed specifications of the projects, the site also contains a database of contract award notices. It is only possible 
to retrieve data via the TED archives 5 years back in time. As the present study exclusively uses data from 
transparency notices and not awarded contracts or tender announcements this timespan suffices; the possibility of 
using transparency notices was introduced ultimo 2009. The data is basically text documents and are not made 
readily available for use in a more traditional database sense. Hence in order to use these data a large amount of 
work has to be done. For the present study we use SAS software to extract and pre-process the information 
contained in the transparency notices for the time period 2010 to 2013. We focus exclusively on data for Sweden 
and the United Kingdom. The transparency notices contain information on the contracting authority, the legal basis 
(the Directive, and most often the Article relied on) for the use of a transparency notice, the main reason for the use 
of a transparency notice, additional reasons – if any, the type of work (services, supply, works, other), and  the 
industry by CPV-codes. It must be noted, however, that sometimes the data is rather incomplete which necessitates 
thorough assessment and discretionary legal judgment to allow categorisation of the data. Even though information 
on the value of the contract would be very interesting for empirical studies, it is rarely available, and often the 
numbers do not make much sense; therefore, this variable has not been included in the present study.  

II.2�Treatment�of�data�
The data from TED has systematically been registered in excel sheets, identified by the TED ID, and where 
observations were missing, the available information has been individually assessed, in order to make the best 
possible estimate constructing the unavailable information. For example, if it was clear from the information that 
the contract has been awarded directly on grounds of prevailing exclusive rights, but no legal basis was provided (in 
more than 30 % of all the analysed transparency notices no reference was made to a specific Article in the EU 
Public Procurement Directives), the relevant legal basis has been applied, dependent on which EU Public 
Procurement Directive was applying to the award. If only a national legal basis was provided, this was examined 
further by looking up the relevant national legislation to confirm the legal basis, and translation into the legal basis 
provided in the relevant EU Public Procurement Directive was made. Another example is where the specific ground 
for the legitimate use of a transparency notice was not explicitly provided, but instead, the technical charateristics 
of the relevant product was listed. In these cases, it was assumed that the ground for the use of a transparency notice 
was “technical reasons”, which may justify the use of the negotiated procedure without prior publication of a 
contract notice. In addition, it appears that the templates used to publish a transparency notice in some instances 
contain errors; e.g. in 2010-2011 most transparency notices from Sweden refer to the Utilities Directive even 
though it is clear that the contracting authority in most cases is subject to the Public Sector Directive, and in 2010 
most transparency notices from the United Kingdom indicated that both the Utilities Directive and the Public Sector 
Directive applied. Another type of error occurs in the observations from the United Kingdom, as some contracting 
authorities systematically refer to the ground that no suitable tenders were received (without accounting for a 
previous tender) or that exclusive rights exist, in addition to other grounds which are clearly more relevant. This 
necessitates a critical assessment of the relevant ground to use a transparency notice. 
 It is acknowledged that the use of the best estimate made by the authors may be subject to criticism and that 
the perfect way to account for missing observations would be to call on the relevant contracting authority to require 
more information. This would however be very cumbersome and time consuming; moreover, data goes back to 
2010, and tracking past grounds for the use of transparency notices would very likely be unsuccessful.  
 
The categorisation of data relies on the actual ground provided by the contracting authority, without questioning the 
validity or applicability of the ground (except from the mentioned “systematic” errors). However, observations on 
general trends or possible mistakes will be included in the results of the data analysis. In many instances, 25 % of 
all the observations, contracting authorities provide more than one reason to justify their use of a transparency 
notice to advertise the direct award of a contract. Sometimes, it appears that, instead of thoroughly develop the 
central reason justifying the use of a transparency notice, contracting authorities state a variety of grounds to be 
sure that at least one will apply.  
 In order to facilitate the quantification of results, it was decided to distinguish between the most important 
reason, which is used for the analysis below in Section IV, and other reasons, which may be mentioned in the 
analysis as well, but are not displayed in the presentation of the data. The most important reason is either the first 
mentioned reason, or the reason which, on the basis of a legal assessment of the text, is the reason which in the first 
place justified the direct award of a contract. For example, if the contracting authority states that the award concerns 
Annex II B services, and then further adds that the provider has unique competences making the choice of 
economic operator the only feasible one due to technical reasons, the character of the service has been registered as 
the most important reason, even though technical reasons could be the ground justifying absence of competition. 
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In the following sections, each of the grounds used by the two countries to justify the advertising of a transparency 
notice will be discussed, with reference back to Figures 5-7 above and supported by additional data.   

IV.1�Below�threshold�
Where the value of the contract is below the threshold stipulated in the EU Public Procurement Directives, the 
Directives do not have to be followed.[12] In situations where there are national procurement rules, these will apply 
instead, subject to national value thresholds. In circumstances where the contract has a cross-border interest, the 
principles of equal treatment and transparency apply, irrespective of the low value of the contract,[13] implying that 
the contract will have to be advertised to ensure that interested tenderers from other Member States are aware of the 
award and have the possibility to express their interest in the relevant contract.[14] As is evident from Figures 6 
and 7, transparency notices are used both in Sweden and in the United Kingdom to advertise the award of below 
threshold contracts; however, most years they represent less than 4 % of the Transparency notices in both countries.  

IV.2�Awards�under�framework�agreements�
A framework agreement is a type of contract, which is awarded by the contracting authority to one or several 
economic operators according to one of the procedures in the EU Public Procurement Directives.[15] However, the 
individual economic operator is not as such certain to actually supply any goods/services/works under the 
framework agreement. When the contracting authority decides to utilise the framework agreement, it could be done 
by direct award of a contract to the, or one of the, economic operator(s), or by issuing a mini-competition between 
the economic operators in the framework agreement. It is the actual awards under the framework agreements which 
may be secured by the use of a transparency notice. Hence, when in the data analysis it is indicated that the reason 
for the use of a transparency notice is a framework agreement, it implies that a framework agreement has been used 
to award a contract. There are a couple of observations where transparency notices have been used to inform of the 
award of the framework agreement in itself, but in those instances it is not as such the character of framework 
agreement which justifies the use of the transparency notice, but other grounds.  
 It appears that the use of framework agreements, or at least the use of transparency notices to indicate the 
award of public contract by utilisation of a framework agreement, is more common in the United Kingdom, where, 
according to Figure 5, more than 5 % of the transparency notices are published for this reason. Where the data is 
displayed by year, cf. Figure 6, it shows that transparency notices advertising award of contracts under framework 
agreements were also used above the 4 % limit in Sweden in 2010 and 2011. In the Public Sector Directive and the 
Defence Directive, it is specified that framework agreements can only be used by the contracting authorities and the 
economic operators who were originally part to the agreement. In the data from the United Kingdom, there a few 
observations suggesting that contracting authorities are publishing transparency notices to indicate that they will 
join and utilise an existing framework agreement contrary to the rules. The Utilities Directive is different, as the use 
of framework agreement is not as strictly regulated as in the two other Directives.     

IV.3�Award�of�contracts�for�Annex�II�B�services�
Annex II B services are services listed in Annex II B of the Public Sector Directive. They include the services 
which – compared to Annex II A services – showed less potential for cross-border interest, and have therefore up 
until now been exempted from the public procurement procedures prescribed in the EU Public Procurement 
Directives.[16] There are similar lists on non-priority services in the Utilities Directive (Annex XVII B) and the 
Defence Directive (Annex II, where the list is however reduced compared to the other Directives, probably 
according to relevance; e.g. cultural services are not particularly relevant for contracting authorities in the Defence 
sector). Contract awards for services listed in these Annexes of the EU Public Procurement Directives are only 
subject to certain provisions, namely the requirement to make technical specifications and to publish an award 
notice. Nevertheless, in its case law, the CJEU has required contracting authorities awarding contracts for this kind 
of services, which display cross-border interest, to apply the principles of equal treatment and transparency.[17] 
Therefore, the use of transparency notices could be expected to be significant for the award of this type of contracts 
to shield the contract from ineffectiveness.   
 
In quite at large number of transparency notices from the United Kingdom published in 2010, the indication of 
applicable Directive is indecisive, as both the Utilities Directive and the Public Sector Directive are mentioned. 
There is a similar situation in Sweden, as mentioned in Section II.2, where in 2010 and most of 2011, all contract 
awards are indicated to be under the Utilities Directive. Most of these contracts for both countries are, nevertheless, 
according to the authors’ best estimate, contracts awarded by contracting authorities subject to the Public Sector 
Directive.   
 This problem with registration of data is mentioned in the context of Annex II B service, because, for the 
United Kingdom, a number of these contract awards concern Annex II B services, but is registered as maybe 
concerning Annex XVII B services under the Utilities Directive (25 out of the total of 211 transparency notices 
published by the United Kingdom in 2010; see Table 2). All of these contract awards were estimated to actually 
concern Annex II B services under the Public Sector Directive.  



 10 

 If it were possible to generalise on the basis of the total number of analysed observations of transparency 
notices it might be said that the non-priority services are only relevant for contracting authorities subject to the 
Public Sector Directive, as there are no registration of valid reference to Annex XVII B in the Utilities Directive, or 
Annex II in the Defence Directive. This is even though the lists of non-priority service in the various Annexes of 
the EU Public Procurement Directives include a residual category of other services. However, the data is not 
complete as the publication of transparency notices is voluntary, and as contract award notices could give a more 
correct picture.[18] 
 
It is possible to observe that the award of Annex II B services accounts for a stable proportion of transparency 
notices in the United Kingdom of about 20 %, whereas for Sweden the proportion is below the 4 % limit, 
irrespectively of whether the data is accumulated or displayed by year (cf. Figures 5-7). This difference is 
significant,[19] but might be explained by the more frequent use of the market for provision of this kind of services 
in the United Kingdom. 

IV.4�Award�of�service�concession�contracts�
According to Article 17 of the Public Sector Directive and Article 18 of the Utilities Directive, the award of service 
concession contracts is outside the scope of the current Directives.[20] Nevertheless, the CJEU has stated that if the 
concession has cross-border interest, the principles of equal treatment and transparency apply.[21] The award of a 
service concession as ground to publish a transparency notice has not been used in Sweden, and according to the 
authors’ best estimate it has only been used ten times in the United Kingdom. Therefore, it falls in to the “Other” 
category of Figures 5 and 7.  One of the observations from the United Kingdom was not reasoned as the award of a 
service concession contract, but rather as a sale of land not involving any public works, in order to argue that the 
award fell outside the EU Public Procurement Directives which do not apply to sale, cf. Section IV.6.i. However, 
from the transparency notice it is clear that the transaction involved the long term (250 years) lease of land at a low 
cost to the economic operator (“peppercorn rent”) but contingent on the construction and operation of a foodstore 
on the land. The contracting authority argued that it did not have any influence on the construction of the foodstore, 
and that the economic operator was not legally obliged to construct the store, hence, no public works contract 
existed. However, the set-up, i.e. providing of the foodstore as a shopping facility (presumably in a commercially 
unattractive location) which could be a service in the interest of the contracting authority, and the economic 
operator being remunerated by the low rent and the right to explore the service (the foodstore) retaining of all the 
risk, is, without knowing further details, similar to a service concession contract and the observation was therefore 
categorised as such. 

IV.5�Amendment�of�an�existing�contract�
Since the Pressetext-judgment,[22] it has been clear that where material amendments are made to an awarded 
contract, it may constitute a new contract which needs to be (re)tendered according to the EU Public Procurement 
Directives. The use of a transparency notice on the ground of amendments to an existing contract indicates that the 
contracting authority does not find that the amendment constitutes a new contract, and is a relatively frequent 
ground in both Sweden and in the United Kingdom (on average 8 % per year in both countries, or a total of 20 and 
112 notices, respectively).  
 The typical amendment to the contracts is prolongation of the contract period, typically based on options in 
the original contract, which is unproblematic, as the option has been part of the original (tendered) award. Another 
frequent ground for prolonging the contract is to cover a transitional period until a new provider has been chosen in 
a(n ongoing) tender.  
 However, there are also a couple of amendments which may be problematic, such as inclusion of another 
contracting authority’s demand in an existing contract, and situations where no explanation is provided for the 
prolongation of the contract.  
 

IV.6�Specific�exclusions�
All of the 3 current EU Public Procurement Directives have provisions on specific exclusions from their 
application. Largely the same grounds for exclusion prevail, but there are adaptions for relevance reasons in the 
three Directives. The specific grounds for exclusion in the Public Sector Directive includes acquisition and rental of 
land or existing property, the “broadcasting exemption”, arbitration and conciliation services, certain financial 
services, employment contracts and contracts for R&D, except from where the R&D service is paid for by, and the 
benefits accrue to, the contracting authority (which would be a service contract). In the Utilities Directive and 
Defence Directive there are other specific exclusions. The only additional grounds for exclusion which seem 
relevant according to the dataset is Article 26 in the Utilities Directive excluding certain contracts concerning the 
purchase of water or electricity, when the contracting authority operates within those sectors, and Article 40(3)(j) of 
the Utilities Directive on bargains. The specific exclusions which have been observed in the dataset are examined 
below. 
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IV.6.i�Acquisition�or�rental�of�land�or�existing�property��
This exclusion provides for direct award in situations where the contracting authority purchases land (where there is 
not always an actual choice) and existing property. However, the actual construction of works on the acquired land 
may be a public works contracts depending on the circumstances, and the distinction between existing property and 
property constructed for the contracting authority’s purposes, but only purchased subsequent to its construction 
gives rise to grey zones for the use of this exclusion. In relatively recent case law from the CJEU, there have been a 
number of cases concerning the distinction between works contracts and public authorities’ sale or purchase of 
land/properties as well as their administrative planning powers.[23] In this case law, the CJEU makes clear that the 
sale of land by a public authority is not a public contract in the sense of the EU Public Procurement Directives. 
Moreover, in order to constitute a public works contract, the transaction must involve a pecuniary interest which 
implies that the contract must be carried out for the contracting authority’s immediate economic benefit in the 
public interest; it is, however, not necessary that the service should take the form of the acquisition of a material or 
physical object. The mere exercise of planning powers to fulfil the public interest does not constitute an economic 
interest and it does not constitute the necessary specification of a contracting authority’s requirements in order to 
make the transaction a public works contract.[24] In addition to the requirement of immediate economic benefit and 
a prevailing public interest, the economic operator must be legally obliged to carry out the works. In a number of 
observations in the dataset, the case law in this area is directly or indirectly referred to justify the direct award of the 
contract.    
 In the United Kingdom, there are 27 observations where Article 16(a) has explicitly or implicitly been relied 
on by the contracting authority in order to directly award contracts or justify transactions, and they are mainly from 
2012 and 2013, but do not show up in Figure 7, due to the 4 % limit. Six of these were ignored as they concern sale 
of land, which is outside the scope of public procurement regulation; instead, the rules on State aid apply. However 
one of these is more difficult to categorise as it concerns urban development on land owned by an economic 
operator, and ancillary works for the immediate economic benefit of the contracting authority is involved; it is 
explicitly recognised that this works constitutes a public contract for the purpose of the Public Sector Directive, but 
economic reasons are used to reject any obligation to tender the contract separately. The included observations for 
the United Kingdom concerning land and property may be divided into broadly two different types: firstly, pure 
purchase or rental contracts; and, secondly, situations where the land is owned by the economic operator who is 
therefore being awarded the works contract. The only observation concerning acquisition or rental of land or 
property in Sweden is of the latter type. This type of contract has not been subject of case law before the CJEU, and 
it is questionable in legal terms. However, if the contracting authority cannot convince the owner of the land to 
separate the acquisition or rental of the land owned by the economic operator from the works contract, then urban 
development may be impossible due to the shortage of available land.     
 The case law does not so far clearly outline all the different types of arrangements used by contracting 
authorities, therefore there is still some legal uncertainty. The use of transparency notices for transactions 
concerning land and property combined with works contracts is therefore probably a good example of instances 
where the legal certainty provided by the publication of transparency notices is welcome.    

IV.6.ii�The�“broadcasting�exemption”�
This exemption only prevails in the Public Sector Directive, and excludes public service contracts relating to the 
acquisition, development, production or co-production of programme material intended for broadcasting by 
broadcasters and contracts for broadcasting time. The exclusion has only been interpreted by the CJEU in 
Bayerische Rundfunk,[25]  where the CJEU concluded that cleaning services carried out at the premises of a public 
service broadcaster were not excluded according to Article 16(b) of the Public Sector Directive; that is, the CJEU 
opted for a narrow construction implying that the exclusion only applies to the contracts specifically mentioned in 
the text of the provision. The broadcasting exemption has been used to justify the use of transparency notices twice 
in the United Kingdom. In one of these instances, however, the contracting authority stated that it had intended to 
use a competitive process, despite the exemption, but had realised that due to technical reasons, only the incumbent 
provider could deliver the required services. This indicates uncertainty as to the applicability of the exemption to 
the relevant services, which were TV subtitling, audio description and signing.  

IV.6.iii�Contracts�for�R&D,�where�the�benefits�do�not�accrue�to�the�contracting�authority�
Usually, State aid rules would apply to public authorities’ funding of R&D where the benefits accrue to economic 
operators, and public procurement rules would not apply. However, the wording of the exclusions on R&D in the 
Public Sector Directive and the Defence Directive[26] allows for direct award of contracts where the financing and 
sharing of benefits are divided between the contracting authority and the economic operator. The wording of the 
R&D exclusion in the Utilities Directive is worded differently, and is more permissive, it excludes all contracts 
awarded for the purpose of research, experiment, study or development, without regulating the financing or sharing 
of benefits between the economic operator and the contracting authority; but seemingly the Utility R&D exclusion 
has not been relied on by any contracting authorities. The R&D exclusions in the Public Sector Directive and the 
Defence Directive are used in a number of cases, in particular for R&D in the defence sector in the United 
Kingdom (below 20 observations in total). In all cases where the exclusion is relied on, however, there is no 
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specification of how the R&D is financed, or how the benefits are divided between the parties. A related ground for 
direct award where R&D is involved is the possibility to use the negotiated procedure without prior publication of a 
contract notice when the procured product is manufactured purely for the purpose of research, experimentation, 
study or development.[27] this reason has been used twice in Sweden and five times in the United Kingdom 
(whereof four observations are within the scope of the Defence Directive). 

For Defence contracts on R&D, the lack of specification with regard to legal basis for the direct award of R&D 
contracts might be explained by the general exclusion on supply and service contracts concerning R&D in Article 
28(2)(a), stating that the negotiated procedure without prior publication of a contract notice may be used for other 
service contracts on R&D. Hence, there is a sense of confusion for the regulation of the award of R&D contracts 
within the scope of the Defence Directive, as it is ambiguous why three separate legal bases are needed, especially 
when one of those is a very broad lex generalis kind of exemption.         

IV.6.iv�Purchase�of�water�or�electricity�
There is a special exclusion in the Utilities Directive for particular contracting entities in the water and energy 
sectors: when they purchase water and energy or fuel for production of energy, respectively. This exclusion has 
only been used infrequently to justify the publication of a transparency notice, namely twice in Sweden and once in 
the United Kingdom.[28]  

IV.6.v�Bargains�
The exclusion for bargains is only available in the Utilities Directive,[29] however, there is a similar but more 
narrow possibility in the Public Sector Directive, where Article 31(2)(d) allows for the use of a negotiated 
procedure without prior publication of a contract notice  where the economic operator is winding up the business, is 
going bankrupt or is in a similar situation according to national law. In Sweden, only one transparency notice has 
been published on this ground (winding up of a business). In the United Kingdom the reason that a bargain or an 
advantageous price has been obtained has been used four times. In two of these four instances, the Public Sector 
Directive applied, and in one of those the strict condition of winding up was not explicitly stated to be fulfilled. The 
two bargains in the United Kingdom obtained by contracting authorities under the Utilities Directive were for 
mobile harbour cranes.  

IV.7�Negotiated�procedure�without�prior�notification�of�a�contract�notice�
In the EU Public Procurement Directives the negotiated procedure without publication of a contract notice, i.e. 
direct award of a contract, may be used in the specific situations stipulated in the relevant provisions, which varies 
from Directive to Directive. It can be seen from the examined data that the three main grounds provided for the use 
of the negotiated procedure without prior publication of a contract notice – no suitable tenders received in response 
to an advertised tender; artistic, technical reasons or exclusive rights; and, urgency – are used very frequently by 
contracting authorities in Sweden (about 70 %, counting in also categories below the 4 % limit) and in the United 
Kingdom (more than 45 %, counting in also categories below the 4 % limit), cf. Figure 5, to justify the use of a 
transparency notice; other reasons to use the negotiated procedure without prior publication of a contract notice 
includes additional supply, works or services. The application in practice of these different grounds for direct 
awards is considered below.  

IV.7.i�No�suitable�tenders�
The applicability of this ground for use of the negotiated procedure without prior publication of a contract notice in 
the Public Sector Directive requires that the contracting authority in response to a public or restricted procedure 
does not receive any tenders, does not receive any suitable tender, or does not receive any applications for 
participation in the procedure (application for pre-qualification). However, in the Utilities Directive and the 
Defence Directive, there is no requirements of specific procedures having been used in the unsuccessful tender, as 
long as a procedure from the Directive has been used; hence, the access to direct award of contracts on the ground 
that no, or no suitable, tenders were received is wider in scope, but the reasons for this difference is not evident.  
 The number of observations of no suitable tenders is 10 for Sweden and 16 for the United Kingdom. In 
Sweden, this is used as ground for the publication of a transparency notice on average in approximately 5 % of the 
observations, cf. Figure 5, whereas this ground is below the 4 % limit for the United Kingdom in all years, cf. 
Figure 7.  
 In Sweden, there  is one observation where a contracting authority subject to the Public Sector Directive   
unsuccessfully had used a negotiate procedure with prior award of a contract notice; even though this is strictly not 
allowed in the Public Sector Directive, as mentioned, this difference in the Directives does not necessarily make 
much sense. More problematic is another observation from Sweden, where the contracting authority indicates that 
on two previous occasions it has had no responses to contract notices, therefore it decided to opt directly for a 
transparency notice. This could lead to a foreclosure of a market which might develop over time, as the demand of 
the contracting authority becomes visible for potential entrants into the market through contract notices. However, 
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it could be argued that the publication of a transparency notice ensures sufficient transparency about the demand for 
potential future suppliers to contact the contracting authority and make their existence and interest known. 
 When the ground is used in the United Kingdom it appears from the few observations available that generally, 
there has been some response to the original tender, but either the tenders were not admissible or there was only one 
tender.  

IV.7.ii�Artistic�reasons�
This ground for the publication of transparency notices is less than the 4 % limit in both countries. It has been used 
for the purchase of art on 6 occasions in Sweden. It appears that there is some uncertainty as to how “artistic 
reasons” could be used, as in the United Kingdom this reason is sometimes referred to where the contract concerns 
R&D in the defence sector,[30] and provision of services on urban development planning, involving drawings etc.    
 

IV.7.iii�Technical�reasons�
The test developed by the CJEU for assessment of the applicability of the negotiated procedure without prior 
publication of a contract notice on ground of technical reasons has been developed in cases concerning works 
contracts, and it has two steps:[31] firstly, it must be shown that technical reasons exist; and, secondly, it must be 
shown that these reasons make it “absolutely essential” that the contract is awarded to one particular economic 
operator, because of the insurmountable difficulties the award to another economic operator would imply.[32] Even 
though the provision constitutes an exemption, the CJEU has generally taken a lenient approach to identify 
technical reasons. However, so far no Member State has been able to lift the burden of proof to show that the 
technical reasons imply that only one particular undertaking could be awarded the contract. Therefore, the 
assessment made by the CJEU does in reality not leave much discretion to the contracting authority; on a scale, the 
test is further towards whether an actual monopoly exists, than on when the contracting authority may reasonably 
perceive a provider as monopolist in the specific situation. Claiming that the chosen provider provides the most 
efficient solution to the contracting authority is not sufficient to constitute a technical reason.[33] Neither is, 
generally, the particular proximity or location of an economic operator.[34] The capabilities of the economic 
operator – that is, the ability to use the particular method chosen by the contracting authority - is not considered 
sufficient to constitute a technical reason.[35] Hence, the exemption is interpreted narrowly, and generally, there 
will be an obligation to test the market for similar, reasonably appropriate solutions.[36] 
 In more than 60 % of the transparency notices on supply (goods) from Sweden, the ground for using a 
transparency notice is technical reasons, whereas this is only the case for about 30 % of these observations from the 
United Kingdom.  
 The details given in different transparency notices on the technical reasons relied on varies greatly; 
sometimes, it is evident that the contracting authority really argues its case, whereas in other observations the 
technical reasons is merely  list of product specifications, or there is not any specification of the technical reasons. 
This could indicate that technical reasons are used as default justification where no other reasons apply, or when the 
contracting authority has a preferred product/service provider.    
 There is some difference with regard to the use of technical grounds as justification for direct awards, as it is 
used twice as often in Sweden, compared to the United Kingdom, see Figure 5. There might be a good explanation 
for this difference, namely that in the United Kingdom, existence of exclusive rights is often the primary reason 
used, mentioning technical reasons as a supporting reason for publication of a transparency notice. If the 
percentages for technical reasons and exclusive rights are added up, the total is about 55 % for Sweden and 40 % 
for the United Kingdom. It is clear that technical reasons and exclusive rights as grounds for direct award of 
contracts is not the same, as the ground “exclusive rights” actually requires the existence of such, whereas technical 
reasons are reasons other than exclusive rights. Moreover, the use of the ground exclusive rights might be perceived 
as legally safer as it can be documented; see further below on exclusive rights.     

IV.7.iv�Exclusive�rights�
The use of exclusive rights as ground for direct award of a contract does not as such imply that any IPR protected 
product or service can be procured by direct award. There is a requirement for contracting authorities to hold a 
competition where the market for similar products is tested.[37] 
In addition to what has already been stated on the relation between technical reasons and exclusive rights, it may be 
observed that the use of the ground exclusive rights varied considerably in Sweden, with a 18 % high in 2012, cf. 
Figure 6, whereas its use is more stable over time in the United Kingdom, about 13-25 % per year, cf. Figure 7.  
 In Sweden, the number of observations on exclusive rights in 2012 is 13, and 11 of these concern IT services, 
support, upgrading etc. Three of these contracts concerning IT services are awarded by the same contracting 
authority to the same economic operator on the ground that the economic operator own IPR to the programmes for 
which support is needed. The two transparency notices which do not concern IT are for consultancy services. 
 It is difficult to generalise over the large number of observations from the United Kingdom, but many 
instances concern IT and other products protected by IPR or maintenance services, where the serviced product is 
protected by IPR. 
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In a few transparency notices where exclusive rights is used as ground for direct award it is stated that the economic 
operator is the only provider with a license to produce the product or provide the service in the United Kingdom. 
Examples of products include vaccine, other medicines and particular weapons, and the IPR owner for these 
products is from another country, using selective distribution systems, or has set up branches in various countries. 
The “license” argument is also sometimes reversed in the sense that it is stated that the producer of an IPR protected 
product has decided not to give any licenses for the production or servicing of the product, as a kind of superfluous 
excuse: it is usually the right of the IPR holder to choose not to license.  In any event, competition between license 
holders of the same product might be influenced by the license conditions granted by the license owner. Hence, the 
creation of competition would have to be between reasonable substitutes, rather than between licensees of the same 
product. 

IV.7.v�Urgency�
There is only relatively sparse case law on the interpretation of this provision.[38] However, the CJEU has 
emphasised the three cumulative conditions for application of the urgency exemption: existence of an unforeseeable 
event, extreme urgency rendering the observance of time-limits laid down by other procedures impossible, and a 
causal link between the unforeseeable event and the extreme urgency resulting therefrom.[39] The provision is used 
as legal basis for the use of a transparency notice in nearly 10 % of the observations from Sweden and in 6 % from 
the United Kingdom. In several instances, urgency is backed by other reasons, such as additional 
supply/works/services or technical reasons, seemingly to make additional justification for the choice of provider. 
 In Sweden, the urgency reasons have been used in 11 cases where the urgency was caused by complaints 
being issued over the conduct of a public procurement procedure and the contract could therefore not be awarded 
until a decision on the complaint had been issued by the relevant national court – one such case has come up in the 
United Kingdom as well. In these cases, typically the contract with the existing provider was prolonged and this 
prolongation was advertised by transparency notice. There is also one case in Sweden, and three in the United 
Kingdom, where it turned out that the successful tenderer could not fulfil the contract, and the contracting authority 
used a transparency notice to re-award the contract to the second tenderer in the original public procurement 
procedure. Moreover, there is a case in Sweden where the tenderer was suddenly arrested for serious economic 
crimes. All of these situations seem to constitute genuine urgency which is not attributable to the contracting 
authority. 
 In the United Kingdom, many of the transparency notices using urgency to legitimise direct award of contracts 
do not explain how the urgency occurred, only that it is present. Some attribute urgency to political decisions and 
budgeting, and 50 % of the transparency notices issued on ground of urgency was from contracting authorities in 
the defence sector (48 out of 98). There is a variant of the urgency ground in the Defence Directive, where urgency 
due to a “crisis” can also justify the use of the negotiated procedure without publication of a contract notice.[40] 
The crisis referred to is defined in Article 1(10) as: “… any situation in a Member State or third country in which a 
harmful event has occurred which clearly exceeds the dimensions of harmful events in everyday life and which 
substantially endangers or restricts the life and health of people, or has a substantial impact on property values, or 
requires measures in order to supply the population with necessities; a crisis shall also be deemed to have arisen if 
the occurrence of such a harmful event is deemed to be impending; armed conflicts and wars shall be regarded as 
crises for the purposes of this Directive.” It is not obvious which value this provision adds as, surely, crisis would 
be conditions of extreme urgency not attributable to the contracting authority. According to the authors’ best 
estimate, this special exemption has been used 8 times, but the actual “crisis” is not consistently identified. 

IV.7.vi�Additional�supply/works�or�services�
This exemption from the obligation to hold a tender applies under specific conditions mentioned in the EU Public 
Procurement Directives.  
 
For supply, these conditions are that it must be purchases from the original supplier that replaces or extends normal 
supplies or situations where a change of supplier would imply products with different technical characteristics 
resulting in incompatibility or disproportionate technical difficulties. In the Public Sector Directive, this exemption 
is limited to three years, in the Defence Directive to five years, whereas in the Utilities Directive, there is no time 
limit.[41] In many transparency notices, contracting authorities referring to technical reasons (cf. above Section 
IV.7.iii), as ground for the use of the negotiated procedure without prior publication of a contract notice, also refer 
to disproportionate technical difficulties indicating that they will buy from a previous provider. Hence, there is a 
tendency to mix the two reasons, even though they have quite different scope of application. Firstly, the provision 
on additional supply assumes an existing or a previous contract between the parties, which is not required by the 
exemption on grounds of technical reasons.  Secondly, the provision on additional supply is fairly elaborate on the 
relevant circumstances, i.e. the purchase of different products with different technical characteristics which makes 
them unable to function together or gives rise to disproportionate difficulties in such regard. It is also clear that, in 
accordance with the general state of law under free movement rules, it is the technical aspects that matter, not e.g. 
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economic considerations; e.g. the cost of training staff is not perceived as a technical reason by the CJEU.[42] 
Thirdly, the timeframe of three years set in the Public Sector Directive for additional supply implies that, even 
though it is an exemption, it may have a wider scope of application than the provision giving exemption on 
technical grounds. However, when the three years have expired, it is generally not possible to use incompatibility 
with existing equipment to justify direct awards on the basis of technical grounds. Compatibility and 
interoperability are relevant technical reasons, and the system of justifications in the Public Sector Directive has 
taken this into account for supply by setting the timeframe of 3 years (5 years in the Defence Directive). Clearly, in 
the Utilities Directive the important difference between technical reasons and additional supplies is the first 
mentioned, i.e. whether there is a previous contract or not.  
 Due to the lack of reference to legal basis and the tendency to mix technical reasons and additional supply, 
often the registration has been made by the best estimate considering the text of the transparency notice. Only rarely 
is there a reference to the timeframe of original and new supply, and there is generally no comments on whether the 
original contract was tendered or not, which would seem to be a condition for using direct award of additional 
supply, unless, of course, an exemption applied.  
 From Figure 5 it is clear that additional supply as a ground to use the negotiated procedure without prior 
publication of a contract notice is used in a similar proportion by contracting authorities in Sweden and the United 
Kingdom, namely in about 6-10 % of the observations. In Sweden the yearly frequency ranges from 0-13 %, 
whereas in the United Kingdom it is more stable at 4-12 %; cf. Figures 6 and 7. 
 
For works and services, the condition for using additional purchases which were not included in the original 
contract, the conditions are that the works or service must have become necessary due to unforeseen circumstances, 
and either that the additional works or services cannot technically or economically be separated from the original 
contract without major inconvenience for the contracting authority, or that the works or service can be separated 
from the original contract, but are necessary for the completion of this contract. It is also a condition that the value 
of the additional works or services is not more than 50 % of the value of the original contract.[43] This limit on 
value is not required in the Utilities Directive. The same reservations with regard to the identification of situations 
where this legal basis has been relied on as indicated just above for additional supply applies, due to the wording of 
the provision where technical difficulties are mentioned. 
 The best estimate of the use of the exemption for additional works/services is below the 4 % limit for Sweden 
(it has seemingly only been used twice, in 2011), whereas in the United Kingdom it is generally used in just above 
4 % of the observations (except from 2011, where the proportion is 3.5 %, i.e. just below the 4 % limit), cf. Figure 
7.  The 50 % value threshold is generally referred to in observations from the United Kingdom.  

IV.8�Inhouse� �
Since Commsision v Germany (the Hamburg case), [44] there has been a lot of focus on uncertainty of contracting 
authorities with regard to public-public cooperation.[45] However, even though it might be obvious to reduce the 
legal uncertainty by use of transparency notices for inhouse award of contracts and public-public cooperation, there 
is seemingly only 1 observation from Sweden and 7 observations from the United Kingdom on inhouse awards.  
 However, from Sweden there is 1 additional observation, where the original intention had been to employ a 
person to provide certain services. The result of the interviews with applicants was that the person the contracting 
authority wanted to employ had his own company providing the demanded services, and therefore a service 
contract was being awarded instead of an employment taking place.  
 Two of the observations ignored from the United Kingdom, because they was difficult to categorise in one of 
the available exemptions, concern two transactions on the same case where employees of the contracting authority 
were transferred to a separate economic entity and contracts were part of the separation. However, the text is 
implicit and the context difficult to grasp, but it appears to be the opposite of inhouse, i.e. the externalisation of a 
department. It is not clear how this could be done without tendering the contracts which were for auditing services, 
i.e. a service where there clearly is a market. One reason given by the contracting authority is that the transfer of 
employees to a separate legal entity is in line with the United Kingdom’s Government objective of increasing 
employee participation in the leadership of organisations.   

V.�Conclusions�
The purpose of this paper has been to give an overview and an impression of the use of transparency notices, and to 
compare the use in Sweden and the United Kingdom. There are fundamental differences between the countries, for 
example the lack of observations on Annex II B services from Sweden, compared to the large number of 
observations on Annex II B services in the United Kingdom. However, there are also similarities, such as the use of 
technical reasons and exclusive rights as grounds for publishing transparency notices. There are no general sectors 
which display an excessive use of transparency notices, but the IT-sector and the sector for medical equipment are 
represented in a fair share of observations for both countries. This could indicate that some sectors are more widely 
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perceived to be outside the scope of meaningful tendering under the EU Public Procurement Directives than others. 
One general observation which can be made on the basis of the data analysis is that consideration of possible cross-
border interest in the contract is only very rarely mentioned, even though this should be part of any award of Annex 
II B service contracts, services concession contracts and below threshold awards.  
 
The overall impression when studying the data is that the quality of data greatly varies. This makes it difficult to 
ensure the stability of observations and findings. Some contracting authorities simply do not provide the required 
data in the template for transparency notices, some are being very ambiguous on the reason to use a transparency 
notice, whereas others do not choose one reason for the direct award but a range of reasons which makes the 
argument blurred. One reason for contracting authorities to use several grounds could be legal uncertainty as to the 
scope of the various exemptions, as case law on many of the exemptions is sparse. This might be an important area 
for guidelines from the Commission since now, compared to earlier, data is actually available because of the 
introduction of the transparency notice instrument. As mentioned in the introduction, the CJEU will in the near 
future take a position on the scope of review of the reasons provided by contracting authorities in transparency 
notices. It shall be interesting to observe how the judgment will affect the quality of data provided in transparency 
notices.  
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Introduction 

Generally speaking, there are various forums available to submit and to facilitate bid protest in public procurement. 
Usually, the complaint is submitted to the authority which review the bidding proposal and/or to its superior 
institution. In addition, whenever the protester is dissatisfied with the result; he may lodge his protest to judicial 
agencies or to an independent body that has a judicial character. Indeed, the bid protest mechanism in Indonesia has 
similar logic as above; however, on the implementation, it becomes unclear whether it should be submitted to: (i) 
administrative court; (ii) general (civil) court, or (iii) business competition supervisory commission (KPPU). The 
latest name mentioned is a new agency that has judicial character. This creates some confusion on the practical 
level, not only to the justice seekers, but also to the administrations and legal enforcers. From principle of good 
governance perspective, situation above infringes principle of effectiveness, particularly effectiveness of the 
accountability in bid protest mechanism.  

This paper tries to elaborate the above mentioned problems, by addressing questions: (i) why bid protest 
mechanisms is less effective in Indonesia?; (ii) what should be done to increase its effectiveness; and, (iii) what 
lesson learned can be obtained by other countries from this experiences? In relation to that, the structure of 
elaboration will be as follows.  

This paper will first describe the concept of bid protest from the perspective of control and accountability. Later on, 
it will elaborate on the regulation concerning the bid protest system in Indonesia. Some fundamental information 
will be exposed, such as: what bid protest means, when the protest can be submitted, where/which forums can be 
used to submit the protest, and who will be in charge of the complaints. In the next step, urgency of the principle of 
effectiveness will be distinguished. It will then be discussed further, on how ineffectiveness in the system happens. 
Furthermore, this paper will expose why ineffectiveness can happen. This elaboration will be followed by 
suggestions on how the problem should be handled. Finally, this paper will be wrapped up, not only by two 
concluding answers from the questions above, but also by providing lesson learned for other countries from 
Indonesia’s experience. 

This paper will argue as follows. The causes of ineffectiveness can be classified by three layers, namely: (i) 
symptom; (ii) core problem; and (iii) root cause. In symptomatic level, the problem is caused by the inconsistencies 
decisions among the judges and commissioners related to court competence for handling this matter. The core 
problem level is caused by the absent of clear regulation. It is also caused by the “everlasting” problem in public 
procurement. Likewise in some other countries, the central purchasing body has double functions: as the 
administrative evaluator for deciding the award winner and as the representative of the institution to sign the 
contract. In the root cause level, this paper will argue that the amendment of constitution, which shifted Indonesia 
from continental legal traditions to mixed legal tradition, contributes to some confusion in this matter. 

This paper offers two solutions for the problem above: first, enhancing dialogue among the stakeholders to obtain 
same perception concerning on (legal) accountability forum for bid protest. Second, embodying clear procedures 
related to bid protest mechanism in the public procurement law. This paper reminds countries which have desire to 
shift their legal traditions. These countries may face the same problem above. To avoid the problem, implementing 
the offered solutions can be used as alternative prevention. 
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The Concept of Bid Protest: Control or Accountability?   

Bid protest is a complaint by dissatisfied bidder about procurement processes which happens before and/or in the 
contract phase [1]. It aims to evaluate the correctness of the administrator’s  action  in  purchasing body. It can also 
be used as feedback to improve the quality of the procurement system. According to Wittig, bid protest should be 
differentiated from disputes, as disputes should be meant as collision between contracting officer with the private 
parties who has been awarded the procurement contract [2].   

From the conceptual level, it is interesting to evaluate the position of bid protest: whether it is the manifestation of 
control or manifestation of accountability. This section is aimed to find the answer from a conceptual perspective.  

For some people, control and accountability are two interchangeable concepts. Indeed, those are  two different 
things that can be separated. It is relevant to regard Scott’s  point  of  view: in Anglo Saxon countries, the concept of 
control covers the concept of accountability [3].   

There are three dimensions of control, namely: ex-ante control, on-going control, and post control, as following [4]. 
The first terminology refers to a concept that limits the autonomy action of the agents. In this context, agents refer 
to procurement officers themselves. Ex-ante control refers to a type of   direct   control   exercised   by   the   agent’s 
principal: the superior(s) of procurement officers. The last terminology is part of control, but in retrospective 
process. This term can be used interchangeably with accountability. Besides the concept above, this paper would 
add an emphasis that unlike with the two previous controls, the character control in accountability is less direct, as 
it is performed by the institutions beyond the institutions where ex ante and on-going structures are laid.    

Related to the discussion above, accountability refers to the conceptual framework that has seven constitutive 
elements as follows [5]: (i) there should be a relationship between an actor and a forum; (ii) (in which) the actor is 
obliged; (iii) to explain and justify; (iv) his conduct; (v) then, the forum can pose questions; (vi) and pass the 
judgements; (vii) thus, the actor may face the consequences. In addition, Bovens also distinguished at least five 
forums on accountability as discussed below, namely: political, legal, administrative, professional, and social 
accountability [6]. In essence, political accountability refers to the oversight conducted by elected representatives, 
political parties, voters and media. Legal accountability is a supervision that is represented by courts. 
Administrative accountability refers to the oversight conducted by auditors, inspectors and controllers. Professional 
accountability is the oversight that is conducted by professional bodies. Lastly, social accountability is variety of 
supervision which manifested by NGOs or interest groups. 

Going back to the discussion about bid protest mechanism, generally speaking, a dissatisfied bidder submits his 
complaint to the procurement committee. After it proceeded, the committee will give the answer. Whenever the 
bidder feels dissatisfied with the answer, he can lodge the administrative appeal to the procurement committee 
superior. If after having gone thorugh that process, he still feels aggrieved, then he can submit his protest to the 
court or independent review body. From the complaint flow as above, it can be concluded that bid protest 
mechanism precisely falls in all three dimensions of control: ex ante, on-going and post. In addition, the 
information above also implies that, even though theoretically there are five accountability forums; bid protest in 
public procurement relies heavily on legal accountability forums.  

Ex-ante control On-going control Post-control (accountability) 

Complaint to procurement 
committee 

Administrative appeal to the 
superior of procurement 

committee  

Protest to the court or 
independent review body 

Fig. 1. Control in relation to bid protest mechanism 

It is already clear that the court is categorized as a legal accountability forum, but what about the independent 
review body? An independent review body is classified as administrative agency. This agency can either be agent 
of the executive or independent agency. It is not a court but can act as quasi-judicial bodies [7]. Hence, as quasi-
judicial body has judicial character, independent review body can be classified as legal accountability forum.  

 

Regulation on Bid Protest in Indonesia 

Ex ante and on-going control 

Before elaborating bid protest mechanism in Indonesia, it is essential to explain the key person who is involved in 
public procurement system. The procurement structure is slightly different to the structure in some other countries. 
In Europe for instance, people refer to a “central purchasing body” as one single institution whereas in Indonesia, 
this body is separated into two bodies, as: “procurement committee” and “commitment officer”.  
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In Indonesia, people refer to  “procurement  committee”  as those who are in charge of evaluating the bid proposals. 
Sometime,   this   paper   will   also   refer   to   the   term   “procurement   service   unit”,   as   the   office   that   unifies the 
procurement committee.  

The evaluation result from the committee will describe which proposal (bidder) that should be awarded the 
contract, and which proposals that may be considered as the second and third alternatives. This result is handed 
over to the “commitment officer”.  This  officer   is   the  one  who will award and sign the contract together with the 
contract winner.  

Procurement committee and commitment officer have two superiors which so called   “budget   owner”   and  
“representative  of  budget  owner”.  Usually the budget owner is the head of the institution, a minister for instance, 
while representative of budget owner is also the top management of the structure, but under budget owner’s 
position. It can be the general director or other relevant structures.   

Procurement committee and commitment officer share an equal position. Commitment officer can reject the 
suggestion from procurement committee. On the other hand, the committee also can disagree with commitment 
officer decision. Whenever this situation happens, budget owner or its representative will be the decision maker.    

 
Fig. 2. Procurement structure in Indonesia 

In Indonesia, public procurement is regulated under Presidential Regulation number 54/2010 (hereinafter PR 
54/2010). Some mechanisms about bid protest are embodied in this regulation. According to the regulation, bid 
protest refers to protest submitted by the bidder whenever he finds [8]: (a) violation of the regulation or bidding 
document on the procurement process; (b) manipulation that impacts to unfair competition; (c) abuse of power 
performed by procurement committee and/or other civil servants.  

Unsatisfied bidding participant are required to submit the letter protest to procurement service unit, and give its 
carbon copy to the commitment officer, budget owner (or its representative), and inspectorate general of the 
institutions. Regulation mandates that the protester should lodge his complaint within five working days after the 
contract winner is announced. Hence, unlike some other counties, bid protest in Indonesia only can be conducted 
before the contract has been signed, at the stage after the publication of the award winner but before the contract is 
signed.  

Having the protest letter, procurement committee/procurement service unit has to respond in writting within five 
working days, starting from when the letter is received. The response can be an acknowledgement that the protest is 
correct, but  it  can  also  be  the  clarification  that  the  committee’s  performance  is  justified. 

Whenever the earlier situation exists, then the committee will make correction. In contrast, if the later situation 
happens, and the protester is unsatisfied with the answer; then they may submit their protest to the superior of 
procurement committee: the budget owner. This mechanism is called the appeal of bid protest, creates automatic 
suspension for the procurement procedure [9].  

In order to ensure that the appeal of bid protest is based on good will and serious reason, the protester has to put in a 
sum of money  as guarantee. The value is two per mill (2/1000) from the total value of owner estimate, or a 
maximum of 50 million IDR (approx 4200 USD). The budget owners (or its representative) has maximum fifteen 
working days.  

If after thorough examination, budget owner or its representative considers the complaint to be unjustified, then the 
complaint will be rejected, and the guarantee will be stored as government assets. In reverse, if the complaint is 
correct, then budget owner will instruct the procurement committee to revise its decision. In addition, the guarantee 
will be returned to the protester.  
All those mentioned above are the administrative procedure on   bid protest in Indonesia’s  procurement  regulation.  
As it can be seen, those mechanisms fall in ex ante and on-going control. This mechanism is essential as: (i) a 
corrective procedure of the administration, and as (ii) a communicative tool between bidders and administration. By 
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providing these points, it can minimize the bidder’s   chance to lodge complaint to legal accountability forums. 
Furthermore, it can create and maintain public trust towards civil servant involved in public procurement activities.  

 

Ex post control or accountability 

Similar to other countries, people in Indonesia go to the court demanding legal accountability. There are two courts 
available to ask for the review related to public procurement, namely: general court and administrative court. The 
following below will elaborate on legal foundation for those forums to examine case on bid protest. 

First, complaint bidder may submit their suit in general court. Usually, the bidder will argue that civil servant 
involved in public procurement processes has performed unlawful action. The bidder will use article 1365 of Civil 
Code for legal basis of their suit [10]. This article states  that every unlawful act that causes damage onto another 
person obliges the wrongdoer to compensate such damage [11]. 

Second, complaint bidder may submit their suit in administrative court. Usually the bidder will argue that the 
(announcement of) contract award is categorized as administrative decision. In the law, it is declared that 
“administrative decision is a written determination issued by the board or administrative officer containing legal 
action of the administration which is based on regulations, has concrete characteristic , individual and final, and 
brings particular legal consequences for a person or private legal entities” [12]. 

 

Application of Bid Protest in Indonesia 

Distrust in ex ante and on-going control stage 

Based on the elaboration above, one may assume that Indonesia has such a comprehensive mechanism of bid 
protest in ex-ante and on-going control type. It has also various forums in ex-post control stage. Indeed, some 
problems exist  in the system.  

Generally speaking, people do not fully trust the administration to perform ex-ante and on-going control. 
Conceptually, the foremost reason is that civil servants involved in procurement activities are not immune to being 
influenced by outside incentives. In addition, they are susceptible to the temptation to save time and effort by 
“cutting   corners”,   either   because   slothfulness,   insufficient   incentives   to   maximize   taxpayer’s   interest,   lack   of  
resources, or wrong perception [13]. 

Such situation as above also happens in Indonesia. My interview with the director of a construction company 
explicitly shows his distrust to bid protest in some regency in Indonesia [14]. Another reason to not fully trust ex-
ante and on-going control is that the involvement of top management in corrupt activities. Evidences from several 
corruption cases, shows that top officials of the institution are the one who steer procurement committee to perform 
unequal treatment; they use their influence to ensure their affiliation win the contract award [15]. Indeed, many of 
these top officials are seated as budget owner or its representative; the two key positions who are in charge to 
review the appeal of bid protest. Hence, the complainant can easily distrust ex-ante and on-going stage in bid 
protest mechanism, as the reviewers have been assumed to perform unequal examination. 

For the purpose of this paper, even though it is also essential, the explanation in ex-ante and on-going stages will 
not be continued. It is used merely to describe the comprehensiveness of the problem. Rather, this paper will focus 
on ex-post (accountability) stage, as this problem should obtain more attention.        

 

Inconsistencies on the forum review in ex post control/accountability stage 

Condition in ex-ante control and on-going control as  mentioned above create such incentives for justice seeker to 
rely more on legal accountability forum; however, the availability of the forums is not ruled by the procurement 
regulation. It is interpreted from other available regulations. This interpretation creates inconsistencies and 
confusions in the applicative level, as the following examples.    

There was a case about lamp procurement in Sampang regency, East Java as follow [16]. One of the bidders who 
failed on obtaining contract submitted a protest to the procurement committee. As he was not satisfied with the 
answer from the committee, he then submitted bid protest appeal to the budget owner. Indeed, regulation mandates 
that the appeal should be answered, and the procurement process should be stopped; however, he did not obtain any 
response, and the procurement process continued. Having this condition, he decided to lodge protest to Sampang 
general district court. The object of his suit was to annul the decision of the award winner. After the examination, 
judges decided to deny this case. According to the judges, this case should be submitted to administrative court 
instead of general court. The judges regard the decision of the award winner case falls in the category of 
administrative decision; therefore, the suit for annulment of administrative decision should be the competence of 
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administrative court. In addition, judges argued that the bid protest procedure and its appeal refers to a particular 
mechanism which is only recognized by the administrative law, so called “administrative appeal”; therefore, when 
someone has followed this step and felt dissatisfied, he should continue his protest to administrative (high) court. 

On the other hand, there was a case about providing health infrastructure in Lebong Regency, Bengkulu as below 
[17]. There was a bidder who failed to obtain the contract and feel aggrieved. Then, he followed the process for bid 
protest; he submitted bid protest to the procurement committee, and later on he submitted an appeal to the budget 
owner/its representative. Dissatisfied with the result, he lodged protest to Bengkulu’s administrative court. Same as 
the case above, the object of his suit was to annul the decision of award winner. After having such examination on 
the case, judges considered to not accept his suit. According to the judges, this case should fall in the competence of 
general court, because the administrative decision (contract award decision) is a series of government activity 
towards a contract; therefore, the decision should be categorized as a private law action. In addition, judges argued 
by referring to article 2 of administrative court regulation: all government decision made for private law action 
cannot be classified as administrative decision; therefore, administrative court does not have the competence to 
handle the case. 

Indeed, an administrative court judge has admitted that inconsistencies could happen in practical level, exactly as 
the above cases. He said that some of his colleagues, judges in administrative court, accommodate to handle bid 
protest case in administrative court; however, his other colleagues reject it and regard it should be submitted to 
general court [18] [19].  Unfortunately, he only admits about the problem, and does not offer any solution. What he 
does, merely share his position that the case should be handled by administrative court.  

 

KPPU as additional legal accountability forum = additional confusion 

Unfortunately, the puzzle above becomes more complicated when Business Competition Supervisory Commission 
(KPPU) is considered as another legal accountability forum in this matter. KPPU is a commission formed to 
oversee entrepreneurs in conducting their business activities to ensure that they do not conduct monopolistic 
practices and/or unfair business competition. It is enacted that the commission is an independent institution, free 
from government or other parties influence or power. This agency is independent and has some various authorities, 
i.e. receiving reports, conducting investigations, summoning the entrepreneurs, deciding and determining the loss of 
other entrepreneurs or the public; imposing and administrating sanction to entrepreneurs who violate provisions 
[20]. Hence, conceptually, KPPU is an independent administrative agency that has a judicial characteristic.  

KPPU admitted that they received a lot of report about public procurement activities, for instance bid rigging 
performed by the bidders, or manipulation between the bidder(s) with civil servants involved in procurement 
processes. According to their internal report, from 2006 to 2011, KPPU handled 205 cases. 90 percent of these were 
based on the public reports while the rest were based on KPPU initiative. Surprisingly, 75 percent of the handled 
cases by KPPU were related to public procurement [21].  

In their decision, KPPU commisioners regarded KPPU to have the competence to handle procurement case. KPPU 
refer to Article 22 Law on Banning Monopolistic Practices and Unfair Business Competition, which mandates 
entrepreneurs are prohibited from conspiring with other parties to arrange and/or determine the winner of the 
tender, and thus causing unfair business competition. KPPU considers that public procurement process as business 
activities. In addition, KPPU regards that not only the bidders that can be classified as entrepreneur, but also civil 
servants. Based on these two interpretations, KPPU beliefs that public procurement cases are under their 
jurisdiction. Based on the jurisprudence, Supreme Court agrees with KPPU perspective.    

Procedurally, someone submits his report to KPPU, then KPPU will investigate and summon the parties, and 
determines the decision concerning guilty or not guilty and the sanction. The decision can be challenged in district 
court, and whenever any party is still dissatisfied, it can be re-challenged in Supreme Court as the final mechanism.  

For better illustration, it is worth noting to see the following case. KPPU reviewed a tender for irrigation 
infrastructure which happened in 2010 in Sanggau regency, West Kalimantan. This case was triggered by a report 
submitted to KPPU. It is unknown who the reporter was, as KPPU always conceal the information  on their 
decision; however, said to be that it was submitted by the unsuccessful bidder who felt discriminated during the 
procurement process. Allegedly, as they are the most likely party who has information advantages concerning 
violations of procurement law. They are the one who are able to work more effectively to oversight the 
infringement, as they are pushed by profit incentive if they can obtain the contract [22]. 

The report alleged that unfair business competition happened between procurement committee (first party), joint 
operation of PT. CBGA and PT BPB (second party), PT TM, PT GMP, and PT SK (third, fourth and fifth party). 
After having investigations and reviews, commissions decide that there was a horizontal conspiracy between 
second party and third, fourth and fifth party to perform moot competition. In addition, there was also a vertical 
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conspiracy between second party and first party. The first party sets a particular procurement requirement to ensure 
the second party would be the winner easily. This requirement, hence, reduced the quality of competition [23]. 

Commissions concluded this case with three conclusion points: first, all the parties are guilty; second, fining second 
party for 651 million IDR (approx 54 thousand USD); third, banning second, third, fourth and fifth party to 
participate in public tender for two years.  This decision had been final and binding, as the Supreme Court decision 
agreed  with  the  commissions’  decision [24]. 

Actually, Supreme Court has agreed many times for similar cases. Miller Marpaung cs v KPPU case in 2010 is just 
another instance [25]. From these decisions, it can be extracted that KPPU and Supreme Courts have performed 
progressive legal finding as follow: (i) public procurement is seen as a business activity, even though it is 
conducted purely by the government bodies (and not state owned enterprises, for instance); (ii) those who can 
impose by the sanction are not merely the private entities, but also civil servants who are involved in public 
procurement activities; (iii) KPPU becomes an alternative of legal accountability forum for bid protest, as long as 
the protester can convince the commissioners that unfair business competition happens.      

 

Analysis of the problem, its solution, and lesson learned  

Overlapping legal interpretation 

Whenever legal enforcers are confused about which forums should accommodate the suit, then the worse condition 
will be felt by common people, particularly those who are positioned as justice seeker. This confusion, will give 
incentive to bid protester for submitting the application to all available forums at the same time. This condition is 
more likely to happen, as a protester is always motivated  to struggle his rights and interest. This action cannot be 
prevented, because there is no system to monitor whether or not a suit has been accepted in another forum.   

At the beginning of this analysis, only two available forums are available: administrative and civil courts. 
Regarding the situation in paragraph above; what if both of the forums regard that the case are under their courts’ 
competence? When this situation arises, it can create another debate: which decision should be implemented, from 
the administrative court or from civil court? Alternatively, it is also possible that both of the courts regard that the 
case is not under their courts’ competence. It means that the courts, unintentionally, have closed or obstructed the 
opportunity of bid protester to seek justice. Before the problem above is solved, KPPU (with the endorsement of 
Supreme Court) has added the confusion about the position of the government in public procurement process.  

Beforehand, at the discussion regarding the court competence, there were two perspectives. First, the government is 
considered as public body; so that, the decision of contract award should be classified as administrative decision 
and thus it falls within the competence of administrative court.  Second, even though the government is considered 
as public body; its decision of contract award should not be classified as administrative decision, but as private 
action; therefore, it falls in the competence of civil court. After KPPU created progressive interpretation, the third 
perspective arises. KPPU regards that the government can be categorized as private bodies. Whenever the 
government institutions/officers are involved in unfair business competition, KPPU considers itself to have the  
competence to handle the case, and even giving sanctions both to the private entities and to government institution.  

The description above illustrate fundamental problem that happens when a legal interpretation overlaps with other 
legal interpretations. This overlapping situation creates ineffectiveness on the legal accountability system. 
Effectiveness, indeed, is a legal principle. It has just been relatively developed due to the need to know whether or 
not a certain regulation has produced the desired result [26]. From this point of view, problem elaborations above 
clearly shown that the regulations did not produce the desired result, at least for the context of bid protest. In 
addition, the overlapping interpretation creates confusion, and the confusion creates delay on the presence of 
justice. Consequently, as legal maxim said, justice delayed is justice denied.  

One may address a question, why a similar problem does not happen in other countries while they also have several 
accountability forums? It can happen because public in that country succeeded to build common perception 
concerning which forum should be applicable based on the characteristic of the case itself. In the US for instance, 
bidder prefers to submit protest to Government Accountability Officer (GAO) even though bidder can also submit 
protest to judicial branch either district courts or court of federal claim [27]. One submits complain to GAO when 
he cannot determine clear violation of the contracting authority [28], if he is able to do so, then he may submit to 
the court. In addition, take the EU for another instance, protester can submit bid protest to more than one forum and 
even at the same time, to: (i) European Commission (in which by its own discretion, the commission will decide 
later whether or not to bring the complaint to EU Court of Justice); and (ii) national review bodies; however, there 
is already perception that minor breaches which are not of general importance (of the member states) will be 
expected to be reviewed through national review bodies [29].  
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Anatomy of the problems 

It is worth noting, to map the anatomy of the problems mentioned above, in order to seek the most precise solution. 
The structure of the problems can be classified into three layers as illustrated by figure 2 below [30]: (i) symptom; 
(ii) core problem; and (iii) root cause.  

  
Fig.3. Anatomy of the problems in bid protest mechanism  

Usually, symptom problem is very easy to be found, as it is located on the surface level. In the problem description 
above, symptom problem is the inconsistency of judges regarding which accountability forum that should be 
applied for bid protest mechanism. The inconsistencies worsen the confusion on the implementation level.  

Core problem in here refers to the cause of the symptom problem. From the previous discussion, there are two core 
problems that can be detected. First, unclear public procurement regulation creates core problem. Presidential 
Regulation Number 54/2010 only explains about bid protest mechanism for ex-ante and on-going stage. It does not 
explain about the mechanism for ex-post stage. Consequently, judges use their interpretation to cover the loopholes. 
Commissioners worsen the condition by interpreting that KPPU has an attribution to handle the case. As a result, 
overlapping interpretations happen. Unfortunately, due to poor communication among them/these institutions; the 
problem remains.  

Second, the “everlasting” problem in public procurement also contributes to core problem. In some other countries, 
officer in the purchasing body has double functions: as the administrative evaluator for deciding the award winner 
and as the representative of the institution to sign the contract. Similar condition happens in Indonesia. Officer in 
the purchasing body (in this context: commitment officer) has an administrative duty to appoint the award winner 
based on procurement committee suggestion [31]. In addition, commitment officer also represents the government 
institution to sign the procurement contract [32]. These two actions are regulated by two different legal regimes; the 
former mentioned is by administrative law and the later mentioned is by contract (private) law. As commitment 
officer conducts two different legal actions but in the adjacent time, it may cause the confusions which law that 
should apply administrative or private contract law.   

Root cause is the hardest one to be found; so that, it is relevant to seek this by guidance. Indeed, root cause has four 
specific characteristics, as the following [33]: (i) root causes are specific underlying causes; (ii) root causes are 
those that can reasonably be identified; (iii) root causes are those that management has the control to fix; (iv) root 
causes are those for which effective recommendations for preventing recurrences can be generated. From the 
characteristics above, it is believed that the root cause of the problem is caused by the unclear situation in which 
legal tradition Indonesia stands for: as a Continental, Anglo Saxon, or Mix legal tradition. It can be so because 
Indonesia has been transitioning from Continental to Mix legal tradition.    

Each legal tradition has its particular consequences on public procurement system. The differences laid on the 
character or nature of the regulations, the structural relationship between the government and bidders, and the 
procedure to challenge the government action/decision. Regarding this, it is worth noting to explain the differences 
between those three legal traditions, as it is described below.  

Continental legal tradition country exercises heavily on the government power by public law [34] [35]. This 
country regards liberty and progressive reform by the existence of the state; henceforth, it is also called stateness 
country [36]. In public procurement, this condition influences the relationship structure between the government 
and the private party. Private party is in the sub-ordinate position, carrying the task from the government. 
Therefore, if someone wants to seek justice from legal accountability forum, he should lodge his complaint to the 
administrative court.  

Anglo Saxon legal tradition countries exercise heavily on the power of their government by private law. These 
countries praise liberty by the absence of the government [37] [38]; therefore, it is also called stateless country [39]. 
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This condition creates equal relationship between the government and private party. Hence, if someone wants to 
seek justice from legal accountability forum, he should lodge his complaint to the general court. 

Unlike two legal traditions above, mix legal tradition tries to hybrid the good practice from two or more legal 
traditions, usually between Continental and Anglo Saxon [40]. Orucu also regards that all the legal systems are 
basically mixed; however, it varies the level of combinations. It can be so because it is performed based on the 
needs of the adopted countries. In addition, he also warned that government should understand the contextual and 
functional aspect of the law that want to be adopted (transplanted); otherwise, the adoption of the law will not work 
properly, and may be dangerous for the legal system [41]. 

Returning to problem on bid protest mechanism in Indonesia, as it has been identified above, overlapping 
interpretations among the judges and the commissioners reflect that these legal enforcers are confused by which 
legal tradition Indonesia currently stands for. This confusion influences their perspective in handling bid protest 
case, particularly about the relationship between government (contracting officer) and bidders or award winner, and 
about which legal accountability forum that should be implemented.  

That hypothesis is based on the fact that Indonesia has been shifting its legal development from continental to 
mixed legal tradition. From the legal history perspective, founding father clearly formulates Indonesia to be a 
stateness country [42]. In  addition,  on  its  constitution,  it   is  stated  that:  “Indonesia  is  a  state  that  based  on  the  law  
(rechtstaat)”. As it is known, terminologies of stateness and rechtstaat refer to continental legal tradition. However, 
the situation changed in 9 November 2001 when third amendment of constitution happened. After amendment, the 
sentence “Indonesia is a state that based on the law” is kept, but the bracket word of rechtstaat is erased. Mahfud 
MD, ex-chief of constitutional court commented: “the deletion of rechtstaat stresses   Indonesia’s   position   to   not  
only follow Continental legal traditions, but also Anglo Saxon or even other legal tradition, as long as it matches 
with Pancasila, Indonesia’s fundamental norms” [43]. Unfortunately, public relatively do not know about this 
development.  

This shift in legal tradition has been desired since long time before by some Indonesian scholars. They realize that 
Indonesia has obtained significant influence from Anglo Saxon legal tradition due to globalization process. Lots of 
Indonesia’s legal scholars studied in Anglo Saxon legal countries too; therefore, they may have different 
perspective. Mahfud regards this situation positively; he cited Fred Riggs’   idea about prismatic paradigm which 
illustrates a good society that can absorb all the good things and blend it together to make it better [44]. Indeed, this 
belief is in contrast with the problem evidences shown above..  

 

Solutions 

Absorbing many good things and integrating these together are  a good objective, it aims to improve the legal 
system; however, blending legal idea without clear direction can create overlapping interpretations among legal 
scholars. It has been proved by the cases explained in this paper. To eliminate this, there should be more dialogue 
among legal scholar in order to prevent conflict on legal interpretation. This dialogue is also important to ensure 
correct action is taken by particular person/institution.   

It is sad to realize this problem exists for a long period of time. This phenomenon is similar to bureau-pathology 
which happens in executive level:      “nobody   admits   responsibility;;   nobody   confesses   errors;;   nobody   ends  
wrongdoing”   [45]. Nobody in here may refer also to institution. But why legal scholar or legal  enforcers in 
Indonesia seem to abandon this problem? Probably, it is caused by poor digitalization of court decision, so it cannot 
be traced easily via internet. Indeed, the current situation is better now, as people can access court decision through 
the website. However, the decision is less categorized. Hence, it reduces public accessibility. Another possibility 
that seems to be the reason why public abandons this problem is that because legal scholars are seems to be more 
focused on other significant issues, for instance: eradicating corruption. 

As Indonesia has amended its constitution to be a mixed legal country; then all the regulations and interpretation 
should reflect this position. All regulations which do not reflect mixed legal tradition should be adjusted to 
minimize the “impossibility of joint compliances”. The good illustration concerning this terminology is described 
by Hill as follows: if the two cues hit a billiard ball at the same time, the ball will not travel directly into the desired 
pocket, the same situation will occur if two different norms guide subject into different directions [46]. This 
undesired situation should be prevented.  

To ensure that legal enforcers have the same perspective, the possibility for them to conduct interpretation should 
be minimized. It can be done by creating clear regulation. Presidential Regulation No 54/2010 should be revised. 
The regulation already has ex-ante and on-going stages; therefore, it should also add clear procedure mechanism for 
ex-post stage. Ideally, the regulation should mention court competence; on this matter is general civil court within 
the following reasons.  
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Based on its nature, award decision should be admitted as an administrative decision. It can be so as commitment 
officer (together with procurement committee) exercise their actions by administrative law; however, because 
administrative decision is issued to reach contract, and contract falls in private legal regime; thus, the administrative 
decision should be seen as the ongoing process of government action to private action. This concept is known as 
blended theory (teori melebur (Indonesia) or oplosing theory (Dutch)) [47]. This theory has been distinguished 
since many years ago; it is unknown why some judges do not affirm this theory in their decisions above. As the 
award decision is seen as the ongoing process to private action; therefore, it can be reviewed in civil court. This 
idea is coherent with mixed legal tradition, as it recognizes the character of public law, but also allows civil court to 
be the legal accountability forum.  

Having said the discussion above, to ensure legal certainty, the regulation should clearly states that bid legal 
accountability forum for bid protest is civil court. In addition, it should also states that civil court should also 
accommodate both civil and administrative law during case examination. It should be so, as it is undeniable that the 
processes of bid procurement from call for proposals to pause time are exercised by administrative law.   

 
Fig. 4. Legal regimes that covers the processes of bid procurement and bid protest 

Additional advantage is obtained by declaring civil court as the legal accountability forum for bid protest. It is 
easier for justice seeker to reach civil court, as it is situated in almost all 414 capital regencies/cities in Indonesia. 
The accessibility of civil court cannot be compared to administrative court, as this court is situated merely in 28 out 
of 34 capital province. KPPU is also far from ideal to be the legal accountability forum, as it is located only in 
Jakarta the capital city of Indonesia. It is better and more professional if KPPU focuses on merger, acquisition or 
other big market domination case.     

 

Lesson learned 

The problem happened in Indonesia may also happen in  other countries. Particularly to those which wants to shift 
their legal tradition. Rwanda is a good example. Due to its accession in East Africa Community, there is discussion 
in there to shift from continental legal tradition country to mix legal tradition [48]. The Government of Rwanda 
should prevent similar problems as mentioned above by: (i) building same perception among legal enforcers; and 
(ii) providing clear regulation to minimize extensive interpretation among them. 

 

Conclusion 
Bid protest procedure can be categorized into three stages of control, namely: ex ante, on-going, and ex-post 
(accountability). Similar to other countries, bidders in Indonesia do not fully trust  ex-ante and on-going control. 
They tend to rely more on ex-post control/accountability. Despite this, it is unclear which legal accountability 
forums  should apply for bid protest case. Originally, there are two forums available: administrative and general-
civil court. Sometime judges accept the case in administrative court, but in other similar cases, judges reject these. 
Similar inconsistencies also happen in civil court. The unclear situation worsened when business competition 
supervisory commission (KPPU) regard themselves also has competence to handle the bid protest case. The unclear 
situation and confusion above indicate that bid protest mechanism in Indonesia is ineffective  

The condition above is caused by the overlapping interpretations among the judges and commissioners. It happens 
due to three causes. First, procurement regulation in Indonesia do not regulate about mechanism for bid protest in 
ex-post stage. As a consequence, the absent of such regulation create loopholes. To cope with the loopholes, legal 
enforcers conduct legal finding by interpreting other regulations, such as: administrative court law, civil code law, 
and ban on monopolistic practices and unfair business competition law.  
Second, it is believed that overlapping interpretations are also caused by the confusion related to the position of 
commitment officer. Commitment officer has an administrative duty to appoint the award winner, and this action is 
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exercised by administrative law. In addition, he also represents the government institution to sign the procurement 
contract which is exercised by private law. As these two actions are regulated by two different legal regimes; it may 
cause confusions which law and which court competence that that should be applied.  

Third, that overlapping interpretations are also caused by the different perspective of the judges and commissioners 
who handle the case. Some of them use continental legal tradition perspective to analyze the case; some others use 
anglo saxon legal traditions, while the rest use mixed legal tradition. Indeed, it is believed that the constitutional 
changes in Indonesia, which shift from continental legal tradition to mixed legal tradition, contribute to the variety 
of perspectives above. 

To increase the effectiveness, the legal enforcers (particularly judges and the commissioners) should have same 
perspective. The possibility for them to conduct wide interpretation should perhaps be constricted. To do so, it can 
be done by refining the procurement regulation to incorporate which legal accountability forum that has 
competence to review. This paper suggested that civil court should be the legal reviewer institution, because: (i) 
procurement processes are initiated to create a contract exercised by civil law; (ii) it is coherence with the concept 
of mixed legal tradition; and (iii) civil law is spread in almost all 414 regencies and cities in Indonesia; hence, it is 
easier to be accessed by justice seekers. In spite of these arguments, realizing the character of administrative law in 
the procurement processes, civil court should accommodate both civil law and administrative law to be applied on 
the examined case.    

The problem that happens in  Indonesia may occur to other countries, particularly to those who desires to reform its 
legal tradition. To prevent the same problem to happen, it is worth noting for the stake holder of  the country to 
build the same perception related to which law that should be applied. In addition, it is also important to 
create/refine clear regulation concerning which legal accountability forum  should apply. By doing so, it can 
minimize inconsistency among the legal enforcers. 
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Abstract 
 
Contrary to expectations, extant models of public procurement regulation not only fail to support transparency and 
integrity but also do not deliver value for taxpayer/donor investments.  Traditional ways of controlling public 
procurement consisting of procedural requirements serve to create a black box in which the machinations of 
fraudulent, corrupt and other exploitative dealings may be obscured.  This phenomenon is explored using three case 
studies each involving substantial procurement related expenditure.  It is argued that exploitative dealings are 
difficult to conceal when there is intra-organizational transparency of procurement strategy based on documented 
research and analysis of the requirement, of the relevant supply market and of stakeholders’ needs and issues. 
However, challenging the conventional wisdom on public procurement practice and governance requires producing 
coherent evidence that explains how and why the dominant public procurement paradigm is deficient, managing the 
objections of those who would benefit from the status quo and demonstrating effective models of how public 
procurement may be and is being transformed. 
 
Introduction 
 
Public procurement transactions are generally undertaken in the context of regulation or policies that prescribe 
procedural requirements.  Regardless of the legal form that such prescription takes, it will generally have two 
explicit or implicit aims:  to ensure that public funds are not diverted for fraudulent or corrupt purposes and to make 
the best use of the funds in meeting certain policy objectives. The latter generally relates to minimising cost but in 
public policy terms, much more maybe expected of the impact of public procurement.  Associated policy objectives 
include: the direct impact of minimising government budgetary outlays; maximisation of quantity and quality of the 
services, infrastructure and programmatic benefits that may be delivered; the furtherance of benefits to particular 
groups such as women, minorities or others that may be considered socially or economically disadvantaged;  
supporting the economic benefits of sustainability; promoting economic efficiency through facilitating or 
supporting particular market conditions including free trade; as well as,  minimising the market distortions 
associated with the fraudulent or corrupt misdirection of economic resources. 
 
Traditional procurement management is transactional in focus and the overall procurement effort of public sector 
organisations is generally conceived of as the sum of all transactions.  The procedures to be applied to each 
transaction usually vary according to relative estimated value.  Transaction value thresholds are generally the basis 
for determining:  who is permitted to undertake the process including their function,  qualifications and experience;  
the extent of competition to supply to be solicited from the market including the characteristics of potential 
suppliers from which offers may be sought; the nature, duration and timing of any public advertising of tenders;  
procedures governing  bid solicitation, receipt and  evaluation;  procedures for contract award including any review 
of the procurement process; who is permitted to bind a the public sector entity contractually and how; and, 
requirements for public disclosure of information about the award of contracts.  
 
Procedural compliance and associated controls such as delegation of authority, segregation of duties, use of generic 
specifications and avoidance of splitting requirements to circumvent thresholds are thought to mitigate potential for 
fraud and corruption and support the achievement of policy objectives. 
 
Audit of public procurement is generally concerned with procedural compliance.  Commentary on outcomes is 
mostly limited to instances where: it is arguable that the “best offer” was not selected; there was failure on the part 
of the supplier to deliver as expected; or if the value of the contract awarded subsequently exceeded that expected at 
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the time of award.  Where empowered to do so, public sector audit functions may consider performance issues but 
these are often expressed in terms of transaction processing efficiency rather than effectiveness.   
 
A primary consideration in traditional public procurement is that of facilitating competition to supply. It is assumed 
that compliance with the prescribed procurement procedure will generate competition and as a consequence least 
cost at the optimal quality will be achieved. It is almost an article of faith that more competition will result in better 
procurement outcomes. [1] Various elements of the traditional procurement policy frameworks are thought to be 
instrumental in facilitating competition.  These include the use of generic specifications, the advertising of tenders, 
the use of standardised solicitation processes including requirements to solicit a minimum numbers of bids as well 
as the use of evaluation processes that do not discriminate unfairly against suppliers on the basis of extraneous 
factors.  It is widely assumed that the extent of competition achieved is a function of the public procurement 
procedure that is used.  Thus the same procedures are applied regardless of the conditions in the supply market from 
which goods and services are being procured.   
 
Competition is actually a function of the supply markets themselves rather than resulting from the imposition of 
public procurement procedures. Different supply markets exhibit different characteristics and potentially differing 
levels of responsiveness to different customers. There are various factors that influence the way in which supply 
markets operate including: the ways in which suppliers in a market compete with each other, (price, quality, 
innovation etc);  the structure of the market, (monopoly, oligopoly, monopolistic competition, competitive); the 
nature and quality of the supply chain; the availability of substitutes; the customer’s value to each supplier, 
(nuisance, exploitable, development prospect or core); as well as other factors such as regulation, the environment 
etc.  It is noteworthy that anecdotally public sector procurers often view themselves as universally attractive to 
suppliers.  Whereas suppliers attitudes to public sector buyers will vary widely both within and between supply 
markets and they will thus be in varying degrees responsive to meeting the public sector customers’ needs.  
 
Certainly there are markets that are highly competitive such as mass consumer markets where the public sector 
buyer may find it difficult to get the attention of suppliers especially where public procurement procedures are at 
odds with normal customer behaviour and business practice. There are other markets that may be on the face of it 
competitive but where few, if any suppliers will be responsive to the public sector procurer’s expressed needs. It 
may be that suppliers find the public sector procurer unattractive as a customer or that the needs are expressed in a 
way that makes it difficult or costly for the supplier to be responsive. In monopolistic and oligopolistic markets, the 
standard, predictable public procurement procedures may leave the public sector buyer open to exploitation. Indeed, 
it is possible for the public sector buyer to create a self-imposed monopoly or oligopoly by the manner in which 
their requirements are bundled or expressed or by the way in which responses are solicited from the supply market.  
Failing to understand the nature and quality of the supply chain may see the public sector procurer seeking to attract 
offers from the wrong part of the supply chain. An extreme example is that, while it may be possible to achieve 
very low prices by buying pencils and other individual stationary items direct from manufacturers, the transaction 
costs of managing the supply of stationary to end users on an item by item basis may significantly outweigh any 
price advantage of buying direct from manufacturers. Where customers are unclear about their requirements, or ask 
suppliers to do business in a manner that is not normal business practice, or present particular risks in the minds of 
suppliers, premium prices will be sought from public sector customers notwithstanding the application of a so-
called competitive public procurement procedure.  
 
One of the key reasons why traditional procurement processes fail to support transparency and integrity and achieve 
value for taxpayer/donor investments is because of the assumption that it is public procurement procedures that 
facilitate competition.  Because the nature and extent of competition is a function of supply markets, the flexibility 
to adjust procurement strategy in response to known market conditions is essential but generally unavailable to 
those working within traditional public procurement frameworks. While deep knowledge of every supply market is 
unnecessary to achieving a satisfactory procurement outcome, it is necessary in the case of high risk and/or high 
value procurements which actually represent relatively few transactions in any one year. For example, statistical 
information published by the Australian Government about its procurement identifies that over 88% of contracts by 
value present only 11% of the contracts entered into in the 2011/2012 financial year.  [2] 
 
Public procurement regulatory frameworks come in three distinct forms:  legalistic or rules based, principles based 
and the outcomes or strategic management approach.  The legalistic/rules based and the principles based 
approaches represent the traditional forms.  
 
Legalistic or rules based approach 
The legalistic or rules based approach includes that found in the US jurisdictions, in the European Commission’s 
Procurement Directives and in the UNCITRAL Model Law on Procurement of Goods, Services and Construction.  
This approach is also widely adopted in developing countries notably in Latin America.  The focus is on adherence 
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to the regulation of individual procurement transactions within the legal framework of the jurisdiction. Generally, 
there is little discretion exercised because ultimately decision-making and the exercise of any discretion may be 
challenged through legal and/or quasi legal process.  Importantly, accountability is for compliance with the 
regulations or rules in the context of managing each transaction.  
 
It is the received wisdom that strictly controlling procurement processes and decision-making within a legal 
framework mitigates the potential for fraud and corruption.  It is assumed that limited discretion and strict 
compliance achieves transparency and fairness and that ultimately the policy objectives for procurement will be 
met.  The achievement of such policy objectives may be assumed as is the case with the European Union’s 
imperative to create a single European market to supply member states or explicit as in the US in directing a 
proportion of procurement related expenditure to small business, minority and women owned businesses.  This 
latter policy occurs on a transaction by transaction basis in the hope that the overall objective of economic benefit 
to such firms occurs.   
 
Principles based approach 
The principles based approach is that commonly adopted by UN system organisations and in certain common law 
jurisdictions.  The principles are embodied in process related rules governing each procurement transaction.  Unlike 
the legalistic/rules based approach there is generally no legal or quasi legal process for challenging procurement 
processes or decisions. While offering more discretion in practice than the legalistic/rules based approach, there is a 
reliance on compliance with process as a basis for achieving fairness and transparency as well as other policy 
objectives.  As with the legalistic/rules based approach, documentation is focussed on process and on how decision-
making is compliant with the rules. Accountability is for compliance. The achievement of policy objectives is likely 
only to the extent to which the principles are given meaningful impetus in the rules.  However, if compliance is the 
goal, even with rules that may incorporate an impetus for following certain principles, the route to the desired 
policy outcomes is very indirect.   
 
Outcomes or strategic management approach 
The outcomes or strategic management approach focuses on delivering beneficial outcomes from procurement 
effort at both the level of each transaction and across the aggregate of the organisation’s procurement effort.  
Different categories of goods and services are treated differently depending on the value and complexity of 
procuring that goods or services in the category.  At the organisational level strategy under this approach is called 
portfolio management and is a management technique commonly used in the private sector. The differentiated 
management of categories of goods and services being procured is known as category management in the private 
sector. There are few public sector jurisdictions that apply this approach systematically.  However, the International 
Atomic Energy Agency, a UN system organisation is a notable example.  The approach was also developed and 
applied in the Queensland State Government from 2000 and has also been used in practice in the Republic of 
Ireland and in the United Nations Development Programme where the approach is now incorporated into its 
procurement training programme. 
 
Accountability at the level of individual transactions is for the application of the correct and defensible strategy to 
achieve the programmatic goals/objectives and best value for money based on evidence derived from analysis of 
relevant data.  Accountability is also required for the performance of the procurement function overall.  At the 
aggregate organisational level procurement strategy is framed and organisational level performance is monitored 
and managed.  Thus under this approach to procurement governance, accountability is multi-dimensional. 
 
Transparency and fairness are achieved by basing the approach to the market on documented evidence derived from 
analysis of the requirement, of the needs and issues of stakeholders and of the focal supply market. The extent of 
detail in such analysis depends on the complexity and/or relative value of the procurement.  For high relative value 
and/or complex procurements, teams consisting of a procurement team leader and procurement staff as well as the 
programme and technical staff specifying the requirement are formed to undertake the research and analysis 
necessary to frame the procurement strategy including associated risk management.   Those specifying 
requirements must concur in writing with the strategy to approach the market for all but low value, simple 
procurements before procurement strategy is executed.  Thus there is cross functional ownership of the approach to 
the supply market and therefore of the outcomes achieved.  Transaction level procurement strategies are subject to 
audit and may be reviewed to determine that they defensible and have been followed as approved.  
 
The achievement of policy objectives is a fundamental requirement of this approach to procurement governance.  
By taking into account complexity of procurement both in managing the procurement portfolio of the organisation 
and individual transactions, the approach involves risk management.  Accountability is strong and directly focusing 
on outcomes achieved. The extent of transparently and fairness evident in procurement processes is readily 
reviewed through examining relevant documentation. The use of teams for developing and documenting 
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procurement strategy is in itself an effective internal control because the rationale for procurement action is well 
documented, readily subject to review and based on shared understandings of the evidence. 
 
It is feasible for the outcomes or strategic management approach to operate as practice under the traditional public 
procurement frameworks. For example, the practices inherent in this approach have been used in the Republic of 
Ireland which is bound by the European Procurement Directives.  It has reported that the Irish Government 
achieved savings on pharmaceutical related expenditure of some €300M over a four period between 2006 and 2010 
as a consequence of the implementation of improved supply arrangements with the industry. [3] The procurement 
strategy underpinning the achievement of this outcome was initially developed in 2003 using a strategic 
management approach to the pharmaceuticals category.  
 
While it is possible for a strategic management approach to practice to co-exist with traditional public procurement 
regulation, it is easier to make supporting changes to principles-based policy frameworks. Reforming 
legalistic/rules based regimes in a sympathetic way likely to be near impossible. Not only is it necessary to counter 
conventional wisdom but it is also necessary to convince political stakeholders of the vision and value of such 
change.  It is also a matter that immediately raises issues with the legal system and its stakeholders.  In many 
jurisdictions, public procurement is the domain of the legal profession and of the judiciary whose perspectives are 
not amenable to anything other than legal/ procedural frameworks based on the letter of the law, convention and 
legal precedence.  In this context, it may be  possible to introduce private sector analogous practice reforms that 
have very positive effects on public procurement outcomes because such practices are not contemplated in, or 
prohibited by the legal frameworks.   
 
Is there evidence that public procurement regulatory frameworks work as intended? 
 
There are very few examples of where public procurement regulation has been developed or modified through 
evidence based policy development processes even though this is the extant public policy paradigm. [4] This is 
slightly different for the outcomes or strategic management approach which is derived from private sector analogies 
and where the literature is replete with examples providing evidence of the efficacy of this approach in practice in 
the private sector.  In the public sector, the Queensland State Government’s procurement policy, which was first 
implemented as an outcomes/ strategic management approach in 2000, was developed based on a number research 
analyses undertaken between 1995 and 1999 that were used as evidence in shaping what was then a unique public 
procurement regulatory framework.  The European Commission has also undertaken a number of evaluative studies 
in considering modification of its Procurement Directives.   
 
Overall, however, there is very little published information that could provide confidence that traditional 
procurement regulatory regimes actually work as intended.  In fact there is evidence that traditional frameworks do 
not achieve the policy objectives that have been set for them. For example, the European Commission in evaluating 
its Procurement Directives commissioned a study of cross border procurement above EU thresholds.  This study 
found that import penetration in the public sector estimated at 18.2% was marginally less than for the private sector 
at 19.1% if the public sector procured same proportion of each type goods and services as the private sector.  The 
actual level of cross border procurement by the public sector was much lower at 7.5% overall with intra EU 
procurement accounting for 60-65 percent of this figure.  It was found that larger economies imported less than 
smaller ones and that the average geographical distance between a public sector procurer and its supplier was 
176km and even less for works suppliers.  German contracting entities awarded only 1.4 percent of all contracts to 
suppliers outside Germany while Members States with similar language and geography were more likely to source 
from each other. In summary, it seems therefore, given the similar levels of import penetration between the public 
sector and the private sector when the mix of goods and services procured is controlled for, that the Procurement 
Directives have no impact on the achievement of the core policy objective underpinning their establishment – 
encouraging cross border trade through the creation of a single market to supply Member States. [5] 

 

The economic significance of public procurement related expenditures is often cited in the literature with 
Transparency International estimating that it amounts to an average of between 15 and 30 percent of GDP and in 
some cases more.  This organisation also estimates that the cost of corruption where it is evident is normally 
between 10 and 25 percent of contract value. [6] The cost impacts of inefficiency and ineffectiveness are more 
difficult to estimate systematically with mainly anecdotal evidence occasionally publicised.  
 
It is a significant piece of research in itself to determine how such an apparent lack of interest in measuring the 
outcomes of public procurement arises. It could be that public procurement policy is developed and promulgated in 
an environment where objectives are merely aspirational and accepted as such within a political process. Having 
developed, negotiated and implemented a public procurement policy framework, political and bureaucratic actors 
may have no interest in assessing the outcomes because failure to achieve policy objectives could reflect badly with 
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stakeholders. Public procurement policy development is often a lengthy and difficulty process of political 
negotiation involving satisficing solutions to policy dilemmas and such solutions may not be consistent with 
efficient and effective procurement management.  Having endured such processes, stakeholders may be reticent to 
obtain information that upon consideration necessitates a revisitation of established policy.  Further, those public 
practitioners with sufficient expertise to understand how to manage procurement to achieve particular objectives 
may not be involved in, or contribute meaningfully to the policy process. Even when such practitioners are 
involved, their views on the feasibility of implementing various policy agendas are likely to be subservient to 
political expedience.  This is especially the case where public procurement is most commonly identified as being 
concerned with legal/regulatory considerations rather than being an aspect of business or economic management. 
Practitioners who have functioned effectively in a particular policy environment may, in any case, be change 
resistant due to a lack of knowledge or interest in more effective procedures and practices for securing desired 
policy outcomes. There is also the often insurmountable difficulty of gaining access to useful data that would 
enable an assessment of the outcomes of effort to be made. Public procurement is generally managed on a 
transaction case-wise basis and with considerable commercial sensitivity surrounding processes and the associated 
documentation. Much of the data that is published is statistical and generalised.  With the achievement of policy 
objectives often assumed to arise through procedural compliance, there are likely to be few measures of the actual 
achievement of policy objectives considered or documented. 
 
It has been suggested there are three enabling factors underpinning evidence based policy development including 
high-quality and relevant  information sources, cadres of professionals with skills in data analysis and policy 
evaluation as well as political incentives for using such analysis as a source of policy advice to government. [7] It 
would appear that none of these pre-conditions exists generally in the arena of public procurement. 
 
There is reasonable doubt, in the absence of published evidence to the contrary, that traditional public procurement 
regulatory regimes actually deliver the outcomes expected. How then can a case be made for meaningful reform 
and the more widespread adoption of practices that support transparency, integrity and better deliver value for 
taxpayer/donor investments? One path is to chip away at the edifice of conventional wisdom concerning traditional 
public procurement regulation by highlighting evidence of policy failure and associated costs.  This is the path that 
has been taken here. 
 
Some insights derived from case studies 
 
It is usually assumed in traditional public procurement regulation that transparency of process is sufficient to 
guarantee integrity and accountability as well as to deliver value for money. However, the lack of the explicit 
articulation of strategy and the evidence from which it is derived makes traditional public procurement into black 
box of procedural compliance with little or no transparency of the machinations inside. 
 
It is useful to demonstrate this phenomenon through actual examples.  These are drawn from different settings but 
all involve substantial cost to the procuring organisations and therefore opportunity for the unscrupulous to derive 
significant benefits at the cost of the taxpayer or donor. They are each drawn from traditional public procurement 
regulatory settings. Certain of these case examples involve actual or alleged fraud, corruption or other forms of 
exploitation.  They are used to demonstrate the deficiencies in traditional public procurement management and how 
these deficiencies may be exploited. The names and details have been disguised to protect the guilty and their 
victims. 
 
Example 1 
To support delivery of a key programme, a public sector entity needed to obtain a mix of complex goods and 
associated services involving distribution over a wide geographic area and under very difficult circumstances.  The 
entity did not have the internal expertise to frame the specifications/terms of reference and sought the assistance of 
expert consultants.  Some highly reputable consultants, under a minor contract given to them directly because it was 
below the threshold for a competitive selection procedure, framed the terms of reference for competitively sourcing 
consultants who would establish the specifications/ terms of reference for acquisition of the goods and associated 
services. Thus there were three contracts: one for an initial low value consultancy; one for the larger consultancy; 
and, finally a contract for the delivery of the goods and associated services.   
 
All three procurement processes were conducted by the procuring entity in compliance with its established and 
traditional procurement procedures.  The competitive selection for the major consultancy was of such high value 
that a formal process of competitive public bidding with the associated processes was undertaken.  The consultants 
who were awarded that contract were those that had framed the terms of reference for it under the minor 
consultancy. In this instance, although it appears that it was not necessarily understood by the organisational unit 
concerned, it was against the policy of the procuring entity to allow a consultant involved in an earlier phase of a 
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larger procurement process to bid for a subsequent phase in which they had been involved by framing terms of 
reference used for a competitive bidding process in which they would compete. However, such action is permitted 
by under the procurement regulations of other public entities. Under the second and major consultancy, the experts 
then framed the specifications/ terms of reference for the contract for the goods and associated services worth in 
excess of USD40M. 
 
The process of selecting a supplier for the major contract was undertaken under a closed process.  A number of 
companies that had been previously pre-qualified by the procuring entity in a separate process, in compliance with 
its procurement rules, were asked to bid to deliver the goods and associated services under the specifications/terms 
of reference framed by the consultants.  In the end, certain of the prequalified entities did not bid and only one 
bidder was deemed to be qualified. It was recommended that this company be awarded the contract. A review of the 
procurement process found certain deficiencies and initially determined that the recommended company should not 
be awarded the contract. One such deficiency was a lack of transparency in the pricing and another was a lack of 
apparent experience by the recommended supplier in the delivery of one of the key service components.  A further 
procurement process that was presumed would address deficiencies in the main procurement process was 
undertaken without any result and without any real resolution of the apparent deficiencies in the initial process.  
After a subsequent review, the contract was awarded to the company that had been recommended in the first 
instance. The contract was then effectively delivered in a timely manner. 
 
In summary, the procurement procedures of the organisation had been followed and the company that was selected 
delivered the goods and associated services as required at the agreed price.  So there was no problem: or was there?   
Unfortunately it was subsequently alleged that there had been an association between the consultants that had 
framed the terms of reference for the delivery of the goods and associated services and the company to which the 
contract had been awarded.  It was further alleged that a large secret commission was paid to the consultants by that 
company.   The company that allegedly paid the secret commission to the consultants has settled a substantial 
penalty imposed by authorities for its part.  One of the consultants has admitted guilt in this matter.  
  
The procuring entity had not been aware of the payment of any secret commission and had been very pleased with 
the outcome of the procurement and with its positive impact on the delivery of its programme. However, it was 
estimated that the secret commission that was include in the pricing of the supplier, would have amounted to 
approximately 10% of the contract’s substantial value.  As such the procuring entity had paid a corrupt premium for 
the goods and associated services. 
 
In this case, the procuring entity relied on seemingly reputable consultants to fill a significant gap in its own 
knowledge.  This gap concerned: how the relevant supply markets operated; the capabilities of the full range of 
potential suppliers and their respective supply chains; how to approach the market in a way that avoided the 
payment of a risk premium; and, how to achieve transparent pricing for the component goods and services. Without 
any verification of its own, the procuring entity blindly accepted the advice of the consultants to its detriment. 
 
Example 2 
A public sector entity required complex products on an ongoing basis.  In compliance with its traditional 
procurement rules, it established a panel of suppliers with which orders would be placed from time to time over a 
pre-determined period and under pre-negotiated terms, conditions and pricing. 
   
The public sector entity would bring the pre-qualified suppliers together on a regular basis to explain programme 
delivery objectives and challenges over the ensuing period.  This it was thought enabled suppliers to better plan 
their production and to highlight any problems or issues that could arise in terms of continuity of supply. Such 
continuity was of critical importance to the achievement of the programme objectives.  
 
After one such meeting and over a period of a few months, the public sector entity received requests from each of 
the suppliers under the arrangement for unexpected price increases.  The suppliers argued that the cost of one of the 
key inputs to the products had suddenly increased significantly and that they were unable to continue to fulfil orders 
at the pre-negotiated price.  This they said was because they could not readily substitute alternative sources for the 
key input. 
 
When the procuring entity subsequently analysed the supply market, including the supply chain for the product it 
was buying, it was found that one of its direct suppliers was also the producer of the key input to the finished 
product to all the other suppliers on the panel.  Under its arrangement with the procuring entity, that supplier 
fulfilled orders for a relatively small proportion of the total demand for the finished product.  However, indirectly, 
through the sales of the key component to all the other panel suppliers, it received a large share of the total value of 
the procuring entity’s demand.  
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The key input component supplier had apparently bid to supply the finished product in order to exploit the 
procuring entity. It did so by using the knowledge it gained about the anticipated demand and the imperatives of 
programme delivery to manipulate its pricing of the key input to the other suppliers under the arrangement. 
   
Up to that point in time the procuring entity had relied on compliance with the traditional procurement regulations 
of the organisation to secure best value. The introduction of the practice of undertaking structured supply market 
analysis as a part of the information gathering needed to frame an effective procurement strategy was used by the 
procuring entity for the first time in response to the unexpected price rises under this panel arrangement. As a result 
of the somewhat belated supply market analysis, the exploitative behaviour of the key component supplier was 
uncovered. 
 
Example 3 
A public sector entity requires certain goods and associated services and bundles its requirements in a way that is 
convenient for the organisation in terms of eventual contract management. For ease of contract management, there 
is only one supplier contemplated and therefore only one contract to administer.  The entity procures the 
requirement in compliance with its rules which represent a traditional approach to procurement regulation.  
 
There are only two companies that are prepared to bid to provide the total bundle of goods and services in the 
manner specified by the procuring entity. It is thought that these are genuine competitors. They share between them 
contracts worth about USD200M per year. 
 
No effort is made to break-down the requirement in a manner that would enable other suppliers that may be 
specialists in elements of the supply chain to address parts of the requirement. In any case, partial offers would not 
be entertained.  There is no analysis of the supply chains undertaken by the procuring entity to determine if there is 
a better way to approach the relevant supply market and/or to bundle or unbundle its requirements.  The procuring 
entity relies entirely on its procurement procedures to secure value for money and to ensure probity and 
accountability. The same configuration of requirements is repeatedly put to market with only minor variations to 
the requirement. In this way the procuring entity has effectively created a self-imposed duopoly. 
 
So what happens?  The suppliers that bid for the contract do so by pricing in a premium to cover the risk of any 
uncertainty in the elements of the supply chain in which they are not expert or which in other ways present them 
with potentially costly risks in the future. The aspects of the specifications/ terms of reference in which the 
suppliers are expert make up a relatively small proportion of the overall value of the requirement.  Therefore the 
pricing offered is generally inflated with risk premiums.  Negotiations in the form of clarifications are undertaken 
with the bidder whose offer is preferred upon initial evaluation.  
 
What is not known is what the final contract price includes, because it is not transparent even after negotiation.  
Certainly the substantial contract pricing will contain the direct cost of the goods and services, indirect costs, 
overheads and the reasonable profit of the supplier.  There will also be residual risk premiums.  The lack of 
transparency of pricing means that the total amount paid could include forms of exploitative pricing such as 
oligopolistic rents and potentially corrupt transfers. However, the procurement process is always undertaken in full 
compliance with the rules and there is no apparent dissatisfaction with the manner of procuring these particular 
goods and services formally expressed. 
 
Can black boxes be opened? 
There are certain commonalities between the three case examples that have been provided.  Each involved very 
high contract values so the cost to the taxpayer or donor of any misdirection of related expenditure is significant.  
The high potential gains to the unscrupulous provide a suitably large return on investment in fraud, corruption and 
other forms of exploitation. The size and/or complexity of such contracts also facilitates the hiding of corrupt 
premiums.  
 
All three cases were conducted in accordance with the procurement rules of the respective organisations.  In no case 
was there any indication that the organisation was dissatisfied with the procurement procedure itself or with the 
immediate outcome in terms of the selected suppliers or contract formation with them.  In the first case, the public 
sector entity considered the contract and its delivery to be a great success. In the second, the organisation remained 
satisfied with the procurement process and contract delivery until each of the members of a panel of suppliers 
sought unexpected price increases.  In the third instance no-one has formally expressed any dissatisfaction with the 
conduct of the procurement or with the contracts formed and delivered as a result – except perhaps lamenting 
occasionally the high cost. 
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Significantly, in no case did the internal or external audit functions of any of the organisations raise any issues.  In 
the first example the alleged fraud was detected in an unrelated investigation by a third party that traced certain 
information and events back to the procurement. In the second case, it was the procuring unit itself that uncovered 
the exploitation through adoption of a new practice in the form of structured supply market analysis. In the third 
instance nobody apparently sees that there is a problem because history continues to repeat itself and the self-
imposed oligopoly thrives.  
 
In each case, there had been no evidence gathered internally by the procuring unit in the planning phase for these 
procurements that: critically considered the way in which the need is expressed in terms of specifications, 
statements of work, or terms of reference; provided an understanding of the dynamics of the relevant supply 
markets; and/or, systematically assessed the needs and issues of stakeholders.   
 
In the first case the procuring unit did not have the capability internally to undertake such research and analysis and 
relied exclusively on the unverified advice of consultants. In the second example, the procuring unit belatedly took 
the opportunity to learn the skill of supply market analysis and demonstrated its utility. In the third case, the 
procuring entity does not see the need for such information gathering. 
 
Without the documentation of essential evidence as a basis for strategy during the procurement planning phase, 
public procurement related fraud, corruption and exploitation will thrive and be will remain largely undetected.  
  
Conclusion 
 
The three case studies demonstrate significant policy failure under traditional procurement regulatory regimes. 
They also provide evidence that transparency of process is not sufficient to deliver the fundamental policy 
objectives of public procurement. The rote following of procedure appears to dull corporate thinking about 
procurement strategy with consequential costly and deleterious results.  
   
For auditors and investigators, it is relatively easy to identify low grade procurement fraud and corruption where 
there was a lack of compliance with rules or a lack respect for internal controls.  It is far less likely that the 
misdirection of substantial procurement related expenditure in major or complex contracts will be detected because 
auditors and investigators generally lack the knowledge and skill to recognise the “red” flags in this context.  
 
In this paper evidence is presented that contrary to expectations, extant models of public procurement regulation not 
only fail to support transparency and integrity but also do not deliver value for taxpayer/donor investments.  
Traditional ways of controlling public procurement consisting of procedural requirements serve to create a black 
box in which the machinations of fraudulent, corrupt and other exploitative dealings may be obscured.  It is argued 
here that exploitative dealings are difficult to conceal when there is intra-organizational transparency of 
procurement strategy based on documented research and analysis of the requirement, of the relevant supply market 
and of stakeholders’ needs and issues.   
 
The adoption of private sector analogous procurement practice is a useful reform and an effective means of deriving 
better outcomes from public procurement effort.  However, challenging the conventional wisdom about traditional 
public procurement practice and governance requires producing coherent evidence that explains how and why the 
dominant public procurement paradigm is deficient, managing the objections of those who would benefit from the 
status quo and demonstrating effective models of how public procurement may be and is being transformed. In this 
paper the limitations of traditional public procurement regulation has been explored.  As outlined herein there are 
significant obstacles to be overcome in order to bring about much needed change. Not the least of these is the 
difficultly of engaging and sensitizing key bureaucratic and political stakeholders through the production of 
evidence that public procurement can be governed and managed in much better ways and with significantly better 
outcomes.  
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INTRODUCTION 

The government sector is, to a large degree, a service sector, which in the last decade has become 
more externally sourced than it used to be in the past. In Europe, it is estimated that around 50% of 
the total external sourcing in local governments is made up of contracts for services, such as 
construction work, maintenance work, public transport, municipal waste collection, social services 
and consultants, network services, etc.  Municipal Waste Services (MWS) provision is one of the 
services shifting from public in-house management to outsourcing to private firms. Typically, 
MWS contracting-out involves a single commissioner placing contracts with a single provider and 
is based on an explicit specification of the service and performance criteria. These criteria are 
predetermined taking into account environmental and technical constraints, with the aim of meeting 
user requirements.  
The growth of public service outsourcing implies that public buyers increasingly operate in service 
triads, whereby the provider directly delivers services to the citizen. Public buyers are for their 
business performance highly dependent on providers, who control service delivery and must 
therefore take measures to ensure appropriate behaviour, through contracts and Service Level 
agreements (van der Valk and van Iwaarden, 2011). With respect to equivalent service triads in the 
private sector, the relationships involved in public sector triads are much more complex (Ancarani, 
2009). On the one hand, many public services are offered under monopolistic market conditions, 
leading to lower power of control and “voice” of citizens. On the other, public purchasers’ decisions 
are under scrutiny through administrative controls and internal audits (Pettijohn and Qiao, 2000), 
leading public purchasers to be more focused on the public’s perception that policies and 
procedures are being followed (Schiele, 2005), rather than on value for money spent, sustainability, 
quality, customer focus in service delivery, and cost reduction (Murray, 2001). 

However, in recent years due to the processes of rationalization of public expenses and to 
increasing customer demand for improvements in service quality (Sweeney and Soutar, 2001), the 
evaluation of the performance of suppliers of public services is gaining more importance (Bovaird, 
2006). In particular, the rising emphasis on customer-orientation and customer value (Brady and 
Cronin, 2001) also in public services (Osborne et al., 2013; Thomas, 2013) makes it essential for 
public organizations to understand how to assess value from the customer’s perspective (Woodruff, 
1997; Leroi-Werelds et al., 2013). This implies that the attributes of the service should be carefully 
planned considering customer needs and expectations, in order to maximise benefits provided with 



the service (Lai and Chen, 2011).  
Further, in some specific public services, among which MSW is prominent, providing customer 

value is crucial also to avoid a lack of customer collaboration, which may undermine the 
effectiveness of the service provision itself (Ancarani and Mascali, 2012). In MWS the 
collaboration of users is paramount and a proactive role of the users is asked for, as the capacity of 
the provider to meet the targets strongly depends on the willingness of the users to differentiate 
waste before passing it to the collector for waste recycling. In this perspective, effective service 
provision and value co-creation is grounded in a commitment to collaborative processes among 
users, public buyers, and providers (Lusch et al., 2007; Lusch et al., 2008). The novelty of this 
approach consists in the fact that service providers are only providing partial inputs into the 
customer’s value-creating processes, with input coming from other sources (Vargo and Lusch, 
2011), including the customer’s own activities.  

A corollary to above line of reasoning is that the assessment of users’ preferences is crucial for 
service design, in order to motivate and promote collaboration and maximise customer value. 
Therefore, prior to proceeding to entrusting a provider with service delivery, public procurers 
should incorporate these preferences in the definition of Service Level Agreements.  

Various qualitative and quantitative approaches have been proposed in the literature to measure 
users’ preferences for service attributes. In this paper we propose the use of Choice Experiments 
(CEs), a quantitative methodology in the tradition of environmental economics and management in 
alternative to other qualitative methodologies proposed in the marketing literature (Sánchez-
Fernández and Iniesta-Bonillo, 2007). CEs are built on random utility theory, which assumes that 
choices are based on utility comparisons between the available alternatives, and that the alternative 
providing the highest utility will be the preferred choice (McFadden, 1974; Louviere et al., 2000).  

CEs have been already been used to analyse MWS (among others Jin et al., 2006) but the 
relevance for public procurement has never been underlined. This paper presents and contrasts the 
results of two CEs studies conducted in two municipalities in a Southern region in Italy with the 
aim to illustrate the insights that public buyers can derive from such an analysis, and to show 
implications for public procurement. The CEs studies investigate the relevance for customers of 
significant service attributes (waste tax, frequency of door-to-door waste collection, percentage of 
recycling).  

The rest of the paper is organised as follows: First an overview of the concept of customer 
value is provided. Next, the main features of the choice experiment methodology adopted, and the 
case-studies description and analysis are presented. The paper concludes with a discussion and 
implications of results. 

 
VALUE FOR CUSTOMER 

A review of the literature on customer value provides some key insights into the nature of the 
concept. First, a well-accepted definition is that proposed by Zeithaml (1988, p. 14), in which 
customer value is “the consumer’s overall assessment of the utility of a product based on 
perceptions of what is received and what is given”. Second, customer value is perceived by the 
customer, i.e. it is the customer who defines the value of a product/service and not the supplier 
(Vargo and Lusch, 2008; Woodruff, 1997). Third, customer value is personal. Each customer 
perceives value based upon personal characteristics such as his/her own needs and desires 
knowledge, previous experience, and financial resources (Grönroos, 2011; Holbrook, 1999; 



Woodall, 2003). Fourth, the value perceived by the customer depends on circumstances, time frame, 
and location (Woodruff, 1997; Woodruff and Gardial, 1996). Fifth, customer value implies an 
interaction between the customer and the product/service and is experiential, which means that it 
resides in the consumption experiences derived therefrom. According to the notion of value-in use, 
which implies that real value only emerges during use, “value is not created and delivered by the 
supplier but emerges during usage in the customer’s process of value creation” (Grönroos and 
Ravald, 2011, p. 8). The supplier facilitates the customer’s value creation process by producing and 
delivering resources that represent potential value (or expected value-in-use). 

Research in service markets suggests that measuring value requires the consideration of 
personal interactions, in line with the notion of value co-creation mentioned by Grönroos and 
colleagues (Grönroos, 2011; Grönroos and Ravald, 2011; Grönroos and Voima, 2013). Customers 
may integrate resources to achieve benefits from sources other than the supplier, and, in particular, 
from the customer’s self-generated activities (e.g., by accessing their own personal knowledge and 
skill sets and through their cerebral processes) that contribute to and that ultimately become part of 
this co-creation (Vargo and Lusch, 2011). The importance of these activities to the customers 
consists in the fact that they may offer both enjoyment from the actual experience and rewards from 
being able to customize and being in control (Bateson 1985; Dabholkar, 1996). However, this is 
likely to require effort and to determine physical, financial, psychological, performance, social, and 
time related risks (Etgar, 2008). Consequently, not all customers are likely to engage in these 
activities. 

In the MWS setting, value co-created by the actors involved can be defined as “benefit realized 
from integration of resources through activities and interactions with collaborators in the customer’s 
service network.” That is, a multiparty all-encompassing process of resources integrator including 
the supplier, the public sources, the private sources, as well as the personal customer activities. This 
conceptualization of customer value co-creation includes the definition of the customer value-
creation process as a series of activities performed by the customer as part of a broad multi-play of 
activities to achieve a desired outcome (Payne et al., 2008; Vargo and Lusch, 2008). Activities 
involved in MWS may range from simple (low level) activities such as compliance with service 
provider/providers, and collating information to complex (high level) activities such as co-learning, 
actively searching for information and providing feedback.  

All these activities take place within social systems and individuals have the potential to learn, 
adapt, and make choices based on their perceptions of their socially constructed world. Central to 
this view is that the only way to understand reality is through asking individuals directly about their 
“sense-making” activities, as they are associated with social interactions as well as roles and 
positions within a social system (Edvardsson et al., 2011). Schau et al. (2009) suggest that not all 
customers have the same motivations when engaging in customer value co-creation. Some 
individuals may see greater value in engaging in certain activities than others and will have 
preferences for ways of interacting based on their mental model of their world, in particular their 
view of their role as a resource integrator within the given context.  

The view that value co-creation is essentially personal and experiential is in line with 
Woodall’s classification (2003), which identified five primary forms of value for the customer, 
namely net VC (in terms of balance of benefits and sacrifices), derived VC (in terms of 
use/experience outcomes), marketing VC (in terms of perceived product attributes), sale VC (in 
terms of reduction in sacrifice or cost), and rational VC (in terms of assessment of fairness in the 
benefit–sacrifice relative comparison). In the context of MWS, we can apply this theoretical 



conceptualization considering the customer value provided by the service management as an 
aggregated amount including all the customer perceptions along the different time phases of 
interactions, experience cycle with the service and experience cycle with the supplier. The relevant 
time phases for a generic public service are reported in table 1. 

Table 1 - Time and experience phases along the public service provision 

Time phases Experience phases 
1) Ex ante (pre-purchase) Collecting information 
2) Transaction (at the point of contract and during experience) Purchase 
3) Routine operations (normal operation) Learning 
3 bis) Failure/Recovery from failures (during use/experience) Emergency 
4) Re-agreement or Disposition Purchase/Disposition 

 
Combining the forms of value and the phases along the service experience, the model of value 

can be sketched as a Rubik cube in which each small face represents one of the components of the 
value perceived (fig. 1).  
 

 

Figure 1 – Model of aggregated value for customer for MWS 

In particular, the model takes into account both the longitudinal perspective (temporal 
dimension of value for the customer) and the transversal perspective (value perceptions change 
during the transition from an experience phase to another). The model of value for customer can be 
applied by considering aggregated value cube projections on planes corresponding to the time 
phases.  

 
 

VALUE FOR CUSTOMER IN PUBLIC PROCUREMENT 

The concept of customer value can be applied to the public sector, where the object of public 
procurement is to enhance delivered value to the users of public services (Jackson, 2001). Kelly and 
Muers (2002) defined the concept of public value as the means to deliver the goals and performance 
of public policy. Several authors have argued that the public value concept involves finding out 
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what the public thinks, and requires techniques effective at investigating public preferences. 
Further, Erridge (2007) reinforces the link between public value and procurement, emphasizing the 
importance of consultation to ensure that what is being delivered to citizens reflects public 
preferences. In the same vein, other authors have argued that the operative definition of public value 
calls for a deliberation involving the key stakeholders. As a consequence, public procurement for 
services must incorporate consultative and participative processes in order to “mediate between the 
particular values pursued by potentially competing publics” (Stoker, 2006). 
In terms of stakeholder theory (Parent and Deephouse, 2007), the need for participative procedures 
and consultations has increased in the last few years, as the direct customers of public services have 
acquired salience by exhibiting attributes (power and urgency) they did not own before. This has 
turned end-users into key stakeholders whose preferences need to be measured in order to assure 
their participation in value creation.  

Though the difficulties of achieving more than notional participation cannot be denied, research 
has engaged in the study of ways of addressing the problems of participation and of measuring 
perceived value. Among these are studies of the public’s motivations for participating (Lowndes et 
al. 2001), organising service users in “participation chains” (Simmonds and Birchall, 2005), and 
newer ways of assessing customer value (Leroi-Werelds et al., 2013). These approaches offer 
grounds for basing public procurement not only on value for money concepts but also on the wider 
concept of value for customer.  

 
ANALYSIS OF USERS’ PREFERENCES 

The relevance of customers’ preferences for the appropriate design of MWS provision has been 
investigated through two case studies in which the current service was considered unsatisfactory 
and in which the buyers (local governments) were in the process of entrusting through a public 
tender a private supplier with the service provision, and of defining the new attributes of the service 
itself. 

Both buyers implemented a consultation with the residents in order to measure user preferences 
for various attributes of MWS by means of the discrete choice experiments methodology. In what 
follows, the results of such studies are reported with the aim to show the kind of information that 
can be retrieved from choice based methods as opposed to more traditional methods based on 
intention to participate or on the rating of the desirability of single attributes of the MWS. From a 
managerial point of view, the two cases further show how even a small municipality can implement 
this approach as an effective tool to evaluate the most appropriate attributes of the service and to 
foster customer participation. 

 
Method: Discrete Choice Experiments 

The Discrete Choice Experiment (DCE henceforth) method is a systematic approach for 
identifying the relative weights of a set of attributes among which the decision maker trade-offs 
when choosing among a possible set of alternatives. The method has its theoretical underpinnings in 
the random utility model and has been increasingly employed in the field of environmental 
management, marketing and the social sciences to analyse user preferences and to estimate the 
value of non-market goods and services (Adamowicz et al., 1994; 1998). Hence, the DCE method is 
suitable when the service to be evaluated is multi-dimensional, and trade-offs between them of 
particular interest. DCE allows modelling complex trade-offs between attributes by treating the 



price of the service as just one component attribute of the valued good. Typically, a DCE compares 
various hypothetical policies/scenarios that are composed of attributes and estimates the values of 
improvements with respect to the status quo. 

DCE has been previously used to measure the various economic values of the urban waste 
disposal system (Birol et al., 2008; Ezebilo, 2013; Karousakis and Birol, 2008; Ku et al., 2009 
among others), by designing several experimental scenarios of waste disposal/collection (described 
by a combination of attribute levels). In the case of waste disposal, relevant attributes of the service 
are price, frequency, mode of collection, cleanliness, percentage of recycling, etc. After the 
identification of the relevant attributes and their possible numerical/categorical values, experimental 
design procedures are utilized to generate a set of alternatives. In our experiment, we follow the 
design used by Verma and Pullman (1998) based on fractional factorial design.  

 
Organization of service 

In the first Municipality (population 10859 as of 2012), the service has been run by a private 
entity since 2010 and has been implemented through door-to-door collection of the organic fraction 
of waste for about 25% of the population residing in the town centre. For the rest of the town 
population, the service collects waste and/or recyclables and/or organics on a scheduled basis from 
waste bins distributed across town, and dedicated to plastic, paper, glass and to non-recyclable 
matter. About 20% of waste is currently recycled. 

In the second Municipality (population 10391) service was run in-house at the time of data 
collection. The mode of waste collection involved waste being dumped in street dustbins, emptied 
by collectors who load the contents into a garbage truck to take it to a landfill. Recycling of paper, 
plastic, glass, clothing and tin is further undertaken with the same method. Only 5% of waste is 
currently recycled. At the time of the study the Municipality was contemplating the possibility of 
introducing door-to-door collection. 

 
Study deployment 

In both municipalities data collection was carried out in the period May-July 2013. Scenarios 
based on the Choice Experiment methodology were built and administered to a randomly extracted 
sample of the population.ͳ 

In the first municipality, only residents that received the door-to-door service were included in 
the study. Three attributes of service provision were considered (waste tariff, schedule of collection, 
percentage of recycling). Three levels were considered for each attribute. The resulting factor 
structure (Table 2) was used to build 8 scenarios (plus the status quo configuration), which were 
then combined into 4 choice sets, each made up of two scenarios and the status quo:  

 
Table 2 - Attributes and levels of attributes – First Municipality 

ATTRIBUTE LEVEL 1 LEVEL 2 STATUS QUO 

Schedule of collection 
twice a week for organics and 
non-recyclable, once a week 

recyclables 

Once a week irrespective of 
type of solid waste 

3 times a week for organic
and non- recyclable, once a

week recyclables 

��������������������������������������������������������
ͳ�A second section of the study (not reported in this paper) collected information about the degree of satisfaction with 
the current service in terms of tax, percentage of recycling, customer care of the service provider, kindness and 
competence of personnel. 
�



Tax reduction 10% 40% none 

% recycling 30% 60% 20% 

 
In the second Municipality, the mode of collection was further added among the attributes, 

distinguishing among the standard collection system through dustbins, door-to-door, and Municipal 
Collection Centre (MCC). 

 
Table 3 - Attributes and levels of attributes – Second Municipality 

ATTRIBUTE LEVEL 1 LEVEL 2 STATUS QUO 

Mode of collection 
 MCC 

Group A - Door-to-door (3 times a week for 
organics, once a week for other types of waste) 

Group B - Door-to-door (twice a week for 
organics, once a week for other types of waste) 

Waste bins 

Tax reduction 10% 40% none 

% recycling 30% 60% 5% 
 

Respondents were further split into two groups (Group A and Group B) in order to allow for 
the evaluation of different schedules of door-to-door collection. This practice is common among 
researchers undertaking DCE studies (Verma and Pullman, 1998). Table 4 summarizes the 
characteristics of the two samples: 
 
Table 4 – Sample characteristics 

Municipality 2 (n = 211) Municipality 1 (n = 86) 
Group A Group B Standard Door to Door 

Gender 
Males 58% 57% 44% 42% 

Females 42% 43% 56% 58% 

 
Age 

<40 40% 43% 50% 47% 
40 - 60 39% 39% 40% 38% 

>60 21% 18% 10% 15% 

 
Education 

Primary 17% 13% 12% 19% 
Secondary-Low 44% 37% 36% 27% 
Secondary_High 34% 42% 45% 39% 
University degree 5% 8% 7% 15% 

 
 
 
RESULTS 

First Municipality 
Data obtained from the scenarios were analysed through logit and alternative specific 

conditional logit (ASCL) models.  
Data Analysis shows some distinct patterns of choice: first, respondents prefer scenarios 

offering a high frequency of waste collection, and/or a marked reduction in the waste service tax. 
Marginal attention is paid to the fraction of recycled waste. In particular, the condition leading users 
to opt for a service configuration alternative to the status quo is the joint presence of a marked 
reduction in the tax (-40%) and only a moderate decrease in the frequency of waste collection.  



This pattern suggests that the frequency of collection is a key attribute for the citizen, who is on 
average willing to trade off a reduction in frequency only in exchange for a significant reduction in 
the payment. 

This conclusion is further strengthened by the finding that the majority of respondents opted for 
the maintenance of the status quo configuration (in which the frequency of service collection was 
highest). 

Table 5 shows the estimated coefficients for the three attributes as obtained from a logit 
regression. The size of the coefficients shows that the tax reduction is the most important attribute 
in determining the choice of a waste collection scenario, followed by the frequency of collection. 
Conversely, the percentage of recycling attribute is negatively related to the probability of choosing 
a scenario. This can be attributed to the fact that many households interviewed perceived a higher 
percentage of recycling as involving extra effort in separating waste for collection on different days, 
disposing it in separate street bins, etc. Interestingly enough, in the questionnaire that accompanied 
the DCE and aimed at investigating the most relevant and valuable aspects of a waste collection 
service, recycling emerged as one of the most valued attributes. The fact that this statement is at 
odds with the results of the DCE is a testament to the fact that when faced with trade-off choices, 
single attributes may not turn out to be as important as they may appear to be in principle. 

 
Table 5 - Logit model on service attributes – First municipality 

 Coefficient Standard deviation p-value 

Tax reduction 1.688 0.543 0.002*** 

Frequency of collection 0.270 0.097 0.005*** 

% recycling -4.238 0.473 0.000*** 

constant -0.313 0.263 0.232 

 
The application of the ASCL model allows disaggregating results based on selected control 

variables. In the first municipality, this model was applied to the valuation of different percentages 
of waste recycling. Choice was disaggregated according to the binary variable gender (males = 0, 
women = 1). The interest in the gender variable rest with the fact that women are often, especially 
in the south of Italy were data were gathered, the “waste managers” of the household. Therefore, 
their preferences are important because they may be more sensitive to non-economic attributes of 
the service which require active participation or which have effects on the life of the family. Quite 
interestingly, women seem to be the least interested in the attribute “percentage of recycling,” and 
the ones most in favour of the current configuration of the service.  

 
Table 6 – Condition specific logit model – by gender 
 Coefficient Standard 

Deviation 
p-value 

Tax reduction 6.413 0.9113 0.000 

Frequency of collection 0.1260 0.0996 0.206 



30%  recycling 
-gender 
 
-constant 

 
-0.7835 
 
-3.0501 

 
0.3286 
 
0.4120 

 
0.017 
 
0.000 

60%  recycling 
-gender 
 
-constant 

 
-0.6036 
 
-2.5821 

 
0.2870 
 
0.3710 

 
0.035 
 
0.000 

 
 

Second Municipality 
Results from the second study basically confirm the same choice patterns found in the first 

municipality. In particular, frequency of collection for the door-to-door mode and tax reduction are 
viewed as the two most important attributes of the service, while recycling is only marginally 
related to the probability that a scenario is chosen. Again, this is at odds with the results obtained 
from the questionnaires measuring the perceived importance of each attribute and the willingness to 
engage in recycling. 

For the A group, the most frequently selected scenarios involve the high-frequency door to 
door collection (3 times a week) with MCC selected only by 8% of respondents. For group B, in 
which the frequency of the door-to-door collection is lower, MCC is selected by 19% of 
respondents. Further, while the variable “frequency of door to door collection” is statistically 
significant for Group A it is not for Group B. This suggests that door-to-door collection is 
considered a valuable attribute of the service only if it is matched by a high frequency. Tables 7 
summarise the estimates from a logit model for the two groups. 

 
Table7 - Logit with covariates– Group A 

LR chi2(8) = 180.01, Prob > chi2 = 0.0000 
Log likelihood = -698.70452 

Pseudo R2 = 0.1141 
 Coefficienti Dev.Strd p-value 

Tax 4.851968 .5066191 0.000 
Door-to-door (2) -.3109455 .300491 0.301 

MCC -.1867763 .2985241 0.532 
% recycling .5642148 .5011758 0.260 

Age ,0188591 .113505 0.868 
Gender -.0581048 .140082 0.678 

Education .0312956 .078164 0.689 
Titolo di studio .049627 .103353 0.631 

Intellectual Prof. -1.864091 .4330784 0.000 
Constant    

 
Table 8 - Logit with covariates– Group B 

LR chi2(9) = 497.83, Prob > chi2= 0.0000 
Pseudo R2= 0.3046 

Log likelihood = -568.36705 
 Coefficienti Dev.Strd p-value 

Tax 7.3019 0.555988 0.000 
Door-to-door (3) 0.8471388 0.3411861 0.013 

MCC -0.2979454 0.3634279 0.412 
% recycling 1.064225 0.5345671 0.047 

Age -4.98e-17 0.1386741 1.000 



Gender 3.81e-17 0.1606571 1.000 
Education -2.10e-17 0.0816393 1.000 

Titolo di studio -3.67e-17 0.1211106 1.000 
Intellectual Prof. -6.25e-18 0.092037 1.000 

Constant -2.751336 0.5785987 0.000 
 
 
CONCLUSIONS 

Public service procurement needs to be grounded in a greater participation of the stakeholders 
involved in service attribute design. Direct users are clearly key among these stakeholders and this 
entails that consumer preferences must be explicitly held into account through various forms of 
consultations. MWS has a special role among services provided by the public sector, since the 
match between consumer needs and service specification is crucial to guarantee the collaboration of 
users and thus service effectiveness.  

Although customer participation to MWS design cannot be given for granted, various 
qualitative forms of customer participation (focus groups or general consultations to elicit customer 
motivations and expectations) have been experienced. In this paper we suggest that these qualitative 
approaches may be inferior to choice based methods, which are no more difficult to administer than 
standard questionnaires, but offer the advantage of presenting customers with trade-offs between 
alternative specifications of the same service. Our two cases clearly show that while waste recycling 
emerged as an important feature of the MWS in questionnaires measuring desirability of each 
individual attribute, they rate quite poorly in the choice based study, where waste tariff and 
frequency of collection appear to be far more important. 
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The Impact of Changing Patterns of Commercial Card Use by the U.S. 
Government on Governmental Efficiency and Cost Savings1 

 

ABSTRACT.  The U.S. Government has used bank commercial card technology since the 1980’s 
to simplify and reduce the cost of the process to acquire goods and services.  The benefits derived 
from card use vary by type of card, manner of card use, and degree of integration with the 
acquisition process.  In fiscal year 2013, the U.S. Government spent $26 billion on commercial 
cards and identified $1.7 billion in administrative cost savings and card issuer rebates.   

Notwithstanding the putative benefits, U.S. Government spending on all commercial 
cards has been in decline since 2011 and spending on purchasing cards (the card platform on 
which most spending is directed) peaked in 2008.  Since the U.S. Government reaps benefits from 
card use, the purpose of this paper is to explore (a) potential causal factors driving reductions in 
commercial card spending, both in absolute terms and as a percentage of budgeted spending, and 
(b) the countermeasures available to government to optimize the benefits derived from 
commercial card use.  
 
 

INTRODUCTION 

The U.S. Government has used bank commercial card technology since the 1980’s to 
simplify and reduce the cost of the process to acquire goods and services.  The term “commercial 
cards” includes purchase, travel, and fleet cards.  Generally, purchase cards are used to acquire 
non-travel-related goods and services of lower dollar value; travel cards are used to facilitate 
employee travel on government business and primarily used to purchase airline tickets, hotels, 
and auto rentals; and fleet cards support employee purchases of fuel and other automotive 
services for government vehicles.   
 

The benefits derived from card use vary by type of card, manner of card use, and degree of 
integration with the acquisition process.  Purchasing cards are a bank commercial card product 
designed to increase the efficiency of the procure-to-payment cycle by the delegation of certain 
types of purchase decisions to employee-cardholders.  The government agency is obligated to pay 
one bill that summarizes monthly purchases made by all cardholders. The agency supports this 
distributed purchasing activity by assigning each cardholder a (revolving) monthly credit line.  
This process reduces or eliminates many activities and paperwork previously required to process 
these purchases, including approvals, requisitions, purchase orders, invoices, and payment while 
increasing days that payables are outstanding by extending the time to payment (Federal Reserve 
Bank of Philadelphia, 2011; McHugh, 2011).  Estimates of government agency cost savings by 
use of purchase cards have ranged from $54 to $92 (Cohen, 1998; U.S. GAO, 1998).  The 
General Services Administration estimates that, on average, government agencies save about $70 
per transaction in administrative cost savings each time a purchase card is used (instead of a paper 
procedure) (General Service Administration, 2013a).   
 

1  Authors:  Richard Palmer, Professor of Accounting, Harrison College of Business, Southeast 
Missouri State University; Mahendra Gupta, Geraldine J. and Robert L. Virgil Professor of 
Accounting and Management, Olin School of Business, Washington University in St. Louis, 
Nathan Palmer, Master’s of Accountancy, Southern Illinois University at Carbondale. 
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By contrast, travel and fleet cards do not produce clear transactional cost savings but do 
provide convenience to the government agency, efficiency and transparency in travel spend 
reporting and management, and the elimination of cash travel advances.  When employees charge 
travel and fleet expenses the government avoids the expense and reduce risk associated with 
controlling cash advances while enhance visibility of spending activity.  Aggregation and 
enhanced visibility of travel spending activity can be very important to obtaining discounts on 
airfare, hotels, or auto rentals.  Modest transactional cost savings can be obtained with the use of 
travel cards when paired with expense management software, reducing the time it takes to 
complete requests for reimbursement from the government.  
 

Given the benefits of commercial card use, spending on commercial cards increased steadily 
from the 1990’s through 2008 where it peaked at $30.8 billion.  Since 2008, commercial card 
spending (both in dollars and as a percentage of budgeted spending) has been lower than the 2008 
level and dropped sharply in 2012 and 2013.  In fiscal year (FY) 2013, the U.S. Government 
spent $26 billion on commercial cards, accumulating approximately $1.7 billion in administrative 
cost savings and card issuer refunds from their use (General Services Administration, 2013b).2   

 
Since the U.S. Government clearly recognizes benefits from card use, the purpose of this 

paper is to understand (a) the causal factors driving reductions in commercial card spending both 
in absolute terms and as a percentage of budgeted spending, and (b) the countermeasures 
available to government to optimize the benefits derived from commercial card use.  Specifically, 
the paper is broken into four sections:  The first section identifies the different types of 
commercial cards and pinpoints the card platform primarily responsible for changes in the 
benefits being obtained from commercial card use (purchasing cards).  The second section looks 
more closely at purchasing card spending and activity data.  The third section breaks out the 
purchasing card program performance of Military and Civilian agencies and provides a historical 
timeline of events and policy changes affecting purchasing card use. The final section examines 
the cost and benefits of current changes to the purchasing card program and how the government 
can optimize the benefits derived from the use of purchasing cards.   
 

 
HISTORICAL PATTERNS OF COMMERCIAL CARD USE AND BENEFIT 

 
Figure 1 shows that U.S. Government commercial card spending increased steadily from 

$17.7 billion in 2000 to its zenith of $30.8 billion in 2008.  In 2009, commercial card spending 
fell to $29.4 billion, but bounced back to $30.8 billion in 2011.  After 2011, commercial card 
spending dropped by $1.5 billion (to $29.3 billion) in 2012 and dropped another $3.3 billion in 
2013 to $26.1 billion.  Figure 1 also shows that U.S. Government commercial card transactions 
increased from 78.7 million in 2000 to the high point of 102.1 million transactions in 2008.  In a 
pattern similar to spending, the number of commercial card transactions fell by 17.6 million 
transactions (to 84.5 million) by 2013. 
  

2   Total savings reflects a combination of card issuer rebates and internal transaction processing cost savings associated 
with purchasing card activities (to be discussed in greater detail later in this paper). 
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FIGURE 1 
Total U.S. Government Commercial Card (Purchasing, Travel, and Fleet)  

Spending and Transactions, 2000-2013 

 
 
 

To put commercial card spending in the larger context of the governmental operations, Figure 
2 displays commercial card spending as a percent of budgeted spending by Federal government 
agencies.  Figure 2 shows that, excepting 2008 and 2010, the pattern of U.S. government 
commercial card spending as a percentage of the government budget has trended downward since 
the high water mark of 1.11% in 2002, falling to 0.75% in 2013.   

 
FIGURE 2 

Commercial Card Spending as a Percentage of Budgeted Spending by the U.S. 
Government, 2000-2013 
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Based on a combination of spending and transaction activity, Figure 3 presents overall cost 
savings to the U.S. Government generated from commercial card spending and a breakdown of 
those savings into two key components:  administrative cost savings associated with purchasing 
card transactions and card issuer rebates related to spending across all card platforms.3   As 
shown in Figure 3, overall cost savings steadily increased from $1.673 billion in 2000 to $1.980 
billion in 2004, remained relatively flat between 2004 and 2010, and has since fallen every year 
since to its current level of $1.661 billion.  Administrative cost savings--which are driven by the 
number of transactions paid with purchasing cards--have been falling (albeit unevenly).  In 2004, 
administrative cost savings peaked at $1.857 billion; by FY 2013 those saving were $1.389 
billion.  By contrast, the U.S. Government has reported steady increases in card issuer refunds 
between 2002 ($64 million) to 2010 ($326 million).  Since 2010, card issuer refunds have trended 
lower to the FY 2013 level of $272 million.   

 
FIGURE 3 

Total Cost Savings, Administrative Transaction Cost Savings, and Card Issuer Rebate from 
Commercial Card Spending by U.S. Government, 2000-2013* 

 
*  Administrative cost savings are calculated by multiplying $70 per purchasing card transaction (as per GSA estimate 

found at https://smartpay.gsa.gov/about-gsa-smartpay).  Likewise, card issuer refund data ($272 million in FY 2013) 
may be found at https://smartpay.gsa.gov/program-refunds. 

 
 

  

3   Card issuers bid for the business of providing commercial cards to U.S. Government agencies.  Part of the 
contractual arrangement with a bid winner is a pre-negotiated “rebate” (cash back incentive) which is primarily 
based on the amount of spending conducted on the cards.  The refund percentage is renegotiated at the beginning of 
each contract period. 
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Benefits and Use of Different Card Platforms 

As noted above, benefits derived by commercial card use vary by type of card used, manner 
of card use, and degree of integration with the procedural and technological fabric of the 
acquisition process.  To understand the drop in overall commercial card spending more clearly, a 
breakdown of the spending by type of card is shown in Figure 4, which indicates that:  
 
� Purchasing card spending rose steadily from $12.3 billion in 2000 to $19.8 billion in 2008, 

but has since fallen by $2.9 billion to its 2013 level of $16.9 billion, 
 

� Travel card spending followed a generally upward trend, rising from $4.9 billion in 2000 to 
$9.1 in 2011, but has since fallen by $2.1 billion to $7.0 billion in FY 2013,  
 

� Fleet card spending has risen from $500 million in 2002 to $2.2 billion in 2012.  In FY 2013, 
fleet spending dropped modestly to $2.1 billion, and  
 

� While it has declined recently in its share of total spending, purchasing card spending 
continues to be the main component of total commercial card spending, accounting for 65% 
of the $26 billion of commercial card spending in FY 2013. 
 
Given the spending patterns in Figure 4, it appears that the decline in purchasing card 

spending is the primary cause of the decline in overall commercial card spending by the U.S. 
Government.  Due to the higher percentage of total spending, changes in purchasing card 
spending have a greater effect on the benefits of card use that accrue to the U.S. Government.  
Further, because of the impact on the administrative aspects of the purchasing process, 
purchasing cards drive all of the administrative cost savings reported by the government and (by 
virtue of the amount spent) the majority of card issuer rebate incentives.  Therefore, the 
remainder of this paper will focus attention on governmental use of purchasing cards. 
 

FIGURE 4 
U.S. Government Spending on Purchasing, Travel, and Fleet Cards, 2000-2013 

 
*  Spending, transactions, and cardholders at the Department of Interior (a “one card” program where both travel and 

purchasing applications are paid with the same card) are prorated to match purchasing and travel card spending, 
transactions, and card distribution across the rest of the U.S. Government.   
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A CLOSER LOOK AT PURCHASING CARD USE 
 

Figure 4 showed that purchasing card spending by the U.S. Government steadily increased 
between fiscal years 2000 and 2008.4   Purchasing card spending gyrated between $19.5 and 
$19.7 billion in the 2009-2011 timeframe, thereafter falling steadily to the FY 2013 level of $16.9 
billion.  Figure 5 below shows that the number of transactions paid with the purchasing card 
actually began falling four years earlier.  The highest number of annual purchasing card 
transactions was reported in 2004 (26.5 million).  Since then annual purchasing card transactions 
have had headed in a generally downward direction to the FY 2013 level of 19.8 million, a 25% 
decrease from the FY 2004 peak.  Figure 5 also shows that total purchasing spending did not 
decline in the 2005-2008 time frame because increases in the average amount transaction amount 
more than offset the reduction in the number of transactions.  The average purchasing card 
transaction amount rose steadily from $446 in 1997 to $872 in 2009, but has since fallen to $851 
in FY 2013.   

 
FIGURE 5 

Purchasing Card Transactions and Spending Per Transaction by U.S. Government,  
1997-2013* 

 
*  Purchasing card data is available from the GSA from 1997 forward.  Card issuer refunds and travel and fleet card 

data availability is available only from 2000 forward.  Thus, this graph extends the timeframe to suit purchasing 
card data availability. 

 
Purchasing Card Distribution.  One potential contributor to the reduction in purchasing card 

spending and transactions by the U.S. Government is change in employee access to purchasing 
cards.  Figure 6 shows that the number of purchasing cards distributed to employees of the U.S. 
Government peaked at 465,000 in 2001 and has since fallen to its current level of 301,926 (a 35% 
drop).  Though not shown in the Figure, the percentage of U.S. Government employees has also 
slowly declined 12.2% in FY 2001 to 7.6% in FY 2013.  The possible reasons for the drop will be 
discussed below when we examine various audit outcomes and changes in Federal guidelines 
over the past decade. 

 

4  Actually, purchasing card spending increased consistently from 1990 to 2008.  Exhibit 4 was constrained to the year 
2000 and beyond because that is when data for all three card platforms was made available by the GSA. 
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FIGURE 6 
Purchasing Cards Distributed to Employees, by U.S. Government, 2000-2013 

 
 

Cardholder Spending Behavior.  Changes in card distribution patterns may affect spending at 
the cardholder level.  For example, Figure 5 above revealed that the average transaction amount 
of a purchasing card purchase had been trending upwards for most of the past sixteen years.  
Thus, when purchasing cards are in the hands of fewer employees, those cardholding employees 
tend to make larger purchases (perhaps buying for themselves and others in their department who 
no longer have a purchasing card).  Likewise, Figure 7 shows that the decline in card distribution 
that began in 2002 has meant that employees with cards are conducting more purchases.  Figure 6 
showed that (with one exception in 2009) card distribution across the employee base steadily 
declined from 2001 to 2010.  In that time frame, the annual purchasing card spending per card 
rose from $30,000 in 2001 to $71,000 in 2010.  After 2010, the level of card distribution rose 
modestly (9%) while the annual spending per card declined 21% (from $71 to $56 thousand per 
year). 
 

FIGURE 7 
Annual Purchasing Card Spending per Card, by U.S. Government, 2000-2013 
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Size-Adjusted Performance Metrics.  While “per card” metrics give an insight into cardholder 
behavior, size-adjusted metrics provide a more comprehensive view if the impact of the 
purchasing cards on U.S. Government spending habits.  Purchasing card spending per employee 
is a program performance metric that reflects the extent of the transformation of governmental 
buying practices away from non-card payment methods to the purchasing card.  Figure 8 shows 
that annual purchasing card spending per employee rose steadily from $1,300 in 2000 to $5,200 
in 2007 where it plateaued for one year.  Since 2008, purchasing card spending per employee has 
fallen to $4,200 in 2013. 

 
FIGURE 8 

Purchasing Card Spending Per Employee, by U.S. Government, 2000-2013 

 

Another size-adjusted performance metric which reflects the relative influence of purchasing 
cards on governmental buying practices is purchasing card spending as a percent of total 
budgeted spending. Figure 9 presents U.S. Government purchasing card spending as a percentage 
of the U.S. Government budget (lagged on year) in relation to the purchasing card-to-employee 
ratio for the 1997-2013 time period.5  The Figure reveals that purchasing card spending as a 
percentage of budget was highest when card distribution was most liberal. Thus, the Figure shows 
the high point of card distribution (in 2001 at 12.16% of the employee base) is associated with the 
highest level of purchasing card spending as a percentage of the budget (in 2002 at .76%).  Since 
2001, both card distribution and purchasing card spending as a percentage of budgeted spending 
have tracked downward.   

 
  

5   Purchasing card spending as a percentage of budget is lagged to allow for cardholder adaptation to card spending 
policies and procedures. 
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FIGURE 9 
Card to Employee Ratio with Spend as a Percent of Budget (one year lagged), 1990-2013* 

 
 
*  Budgeted spending data from the Department of Treasury Financial Management Service Monthly Treasury 

Statements of Receipts and Outlays of the U.S. Government.  Government headcount data available at Federal 
Civilian Workforce Statistics: Employment and Trends available at the Office of Personnel Management.  
Purchasing card spending data from 90-96 is taken from McHarg (2002). 

 
Cost savings.  The net effect of changes in purchasing card distribution and cardholder usage 

patterns associated is reflected in the savings experienced by the U.S. Government.  Figure 10 
shows that the benefit derived from purchasing card use peaked in 2004 (at $1.942 billion in 
combined rebates and transaction cost savings), primarily due to the record number of purchasing 
card transactions conducted in that year (26.5 million).   With the exception of 2008 (where 
transaction activity spiked up to 25.5 million), total cost savings associated with purchasing card 
use drifted downward to $1.565 billion in FY 2013.  Figure 10 also shows a FY 2010-2013 
decline in administrative cost saving (a 15% drop from $1.631 million to $1.389 million) and a 
16%  drop in card issuer rebates associated with purchasing card spending (from $210 million to 
$176 million). 
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FIGURE 10 
Total Administrative Transaction Cost Savings and Card Issuer Rebates from Purchasing 

Card Spending by U.S. Government, 2000-2013 

 

*  Administrative cost savings are calculated by multiplying purchasing card transactions by $70 as per GSA estimate 
found at https://smartpay.gsa.gov/about-gsa-smartpay).  Card issuer rebate data is calculated by multiplying the 
percentage rate of the rebate experienced in each fiscal year times the purchasing card spending in that year.  
Presentation is limited to the years after 1999 due to availability of refund data. 

 
In sum, we find five key points associated with U.S. government use of purchasing cards, as 

follows:  
 

x Purchasing card spending peaked in 2008 at $19.8 billion, was flat between 2008 and 
2011, and dropped significantly in both 2012 (to $18.5 billion) and 2013 (to $16.9 
billion).   
 

x Annual purchasing card transactions peaked in 2004 (at 26.5 million) and have declined 
(albeit unevenly) to 19.8 million in 2013.  Purchasing card spending (and corresponding 
card issuer rebates) did not decline immediately upon reduction in transaction volume 
because the average card transaction amount was rising rapidly. 
 

x The percentage of employees with purchasing cards fell from 12.2% in 2001 to 7.0% in 
2010 (from 465,000 to 277,000 cards).  Since 2010, the number of and percentage of 
employees holding purchasing cards has ticked upward modestly.  
 

x Purchasing card spending as a percent of the budget was highest in 2002 and 2003, years 
in which card distribution was at high levels.  
 

x The cost savings from purchasing card use peaked in 2004 (at $1.942 billion), the year of 
a record number of purchasing card transactions.  While transactions were lower after 
2004 the total cost savings were buoyed by rising card issuer rebates in the 2004 to 2010 
time frame.  Notwithstanding, all of the decline in the benefits from U.S. Government 
commercial card use since 2010 is explained by changes in purchasing card use. 
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MILITARY VERSUS CIVILIAN PURCHASING CARD ACTIVITY  
 

Palmer and Gupta (2010) observed that marked differences existed between Military and 
Civilian governmental agencies with respect to the use of purchasing cards. 6  Unlike Civilian 
agencies, Military agencies had begun a pattern of movement away from purchasing card use in 
2002.  The analysis of purchasing card spending in Figure 11 breaks down Civilian and Military 
purchasing card spending and extends Palmer and Gupta’s earlier analysis. The Figure shows that 
while Civilian purchasing card spending increased from $2.8 billion in 1997 to $12.1 billion in 
2011, it has since dropped by 4% ($0.5 billion) to $11.6 billion in 2013.  By contrast, Military 
purchasing card spending increased from $2.2 billion in 1997 to the high point of $8.4 billion in 
2008, but has since decreased by 37% ($3.1 billion) to $5.3 billion in 2013.  In fact, the Military 
reduction in purchasing card spending between 2010 and 2013 ($2.4 billion) accounts for 86% of 
the $2.8 billion drop in total U.S. Government purchasing card spending (see Figure 4) and 53% 
of the $4.5 billion drop in total commercial card spending (see Figure 1) in the 2010-2013 time 
frame.  Military spending as a percentage of total purchasing card spending has also slowly 
dropped from 47% in 1998 to 42% in 2009.  Thereafter, annual Military purchasing card 
spending as a percent of total purchasing card spending dropped more steeply, falling to 31% in 
2013.  

 
FIGURE 11 

Civilian versus Military Purchasing Card Spending, 2000-2013 

 
 

Figure 12 presents purchasing card transaction activity in the 1997-2013 time frame by 
Military and Civilian agencies.  The Figure shows that annual Civilian purchasing card 
transactions increased from 6.3 million in 1997 to 16.1 million in 2004, remained relatively flat 
through 2008, dropped to 13.4 million in 2009, and then rose again to 13.7 million by 2013.  By 
contrast, annual Military purchasing card transactions increased from 5.0 million in 1997 to 11.0 
million in 2002, thereafter steadily decreasing to 6.1 million in 2013. 

6   Military is defined as the Department of the Army, Navy, Air Force, and DOD-other.  All other agencies are 
considered civilian in nature.   
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FIGURE 12 
Civilian versus Military Purchasing Card Transactions, 2000-2013 

 
 

 
Purchasing Card Distribution.  Figure 13(a) presents the number of purchasing cardholders 

among Civilian and Military U.S. government agencies.  The Figure shows that the number of 
Civilian purchasing cards rose from 150,000 to 233,000 in 2000, but fell sharply in 2002 to 
189,000.  After a brief uptick in 2003, the number of Civilian purchasing cards generally fell 
between 2003 and 2010 (where it landed at 174,000).  It has since risen back to 202,000 in 2013, 
13.3% off of its peak level in 2001.  By contrast, the number of Military purchasing cards rose 
dramatically from 90,000 in 1997 to 235,000 in 2001, followed thereafter by an equally dramatic 
decline to 133,000 cards four years later in 2004.  From 2004 to 2013 the number of purchasing 
cards declined by another 33,000 cards to 100,000, 57% lower than its peak level in 2000.  
 

Figure 13(b) shows the changes in the percentage of the Civilian and Military employees 
provided with purchasing cards between 1997 and 2013.  Civilian cards started at 6% in 1997 and 
increased to the high point of 11% in 2001.  Thereafter, the percentage of Civilian employees 
given purchasing cards dropped to 9% by 2002 and has remained relatively constant since that 
time.  The percentage of Military personnel given purchasing cards, by contrast, started at 6% in 
1997 and increased to the high point of 14% in 1999, and then dropped significantly to 7% by 
2004.  Since 2004, the percentage of Military personnel given purchasing cards has gradually 
decreased to its 2013 level of 5%.  
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FIGURE 13(a) 
Civilian versus Military Number of Purchasing Cards, 2000-2013 

 
 
 
 

FIGURE 13(b) 
Civilian versus Military Purchasing Cards as a Percent of Employees, 2000-2013 
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Purchasing Card Spending as a Percent of Budgeted Spending.  Figure 14 presents Civilian 
and Military purchasing card spending as a percentage of their budget.  The Figure indicates that 
Civilian purchasing card spending as a percent of their budget increased from 0.2% in 1997 to 
0.5% in 2000 where it has remained relatively consistent, dropping to 0.4% in 2009 and staying at 
that level through 2013.  By contrast, Military purchasing card spending as a percentage of 
budget has changed dramatically, increasing from 0.9% in 1997 to the high point of 1.9% in 
2001, thereafter falling every year (except 2007) to its 2013 level of 0.8%. 

 
FIGURE 14 

Civilian versus Military Purchasing Card Spend as a Percent of Budget, 2000-2013 

 

Cost Savings from Purchasing Card Use.  In a manner corresponding to spending, Figure 15 
shows the estimated total cost savings (including card issuer rebates and administrative cost 
savings) to the U.S. Government by Military and Civilian agency use of the purchasing card.7  
The annual cost savings to Civilian agencies increased from $948 million in 2000 to $1.198 
billion in 2008, and has since dropped by 10% (to $1.083 billion) in 2013.   Annual cost savings 
attributable to Military agency use of purchasing cards remained relatively flat between 2000 and 
2010.  Military cost savings attributable to purchasing card use peaked in 2002 (at $788 million), 
but have since dropped 39% to its 2013 level of $482 million.   

 
  

7  Card issuer rebate data for analysis of cost savings over time is available only for 2000-2013.  Further, the percentage 
rebate obtained by the U.S. Government (in part of function of negotiations between the government and card 
issuers) has changed over time.  The total card issuer rebate as a percentage total commercial card spending has risen 
from .175% in 2000 to 1.045% in 2013. 
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 FIGURE 15  
Total Military and Civilian Cost Savings Due to Purchasing Card Use, 2000-2013 
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In Summary.  As shown in Table 1 below, the changes in purchasing card use by the Military 

agencies has been more volatile than that experienced by Civilian agencies over time, explaining 
how Military purchasing card spending as a percentage of total U.S. Government purchasing card 
spending has fallen from 47% in 1998 to 31% in 2013 (as shown in Figure 11(b) above).   What 
would be more troubling to the U.S. Government (in terms of cost savings) is if the pattern set by 
the Military is now at the nascent stage of duplication among Civilian agencies.   

 
TABLE 1 

Summary of Differences in Military and Civilian Purchasing Card Statistics 1997-2013 

 Military Civilian 
Annual purchasing 
card spending 

Peaked in 2008 at $8.4 billion, falling 
by 37% thereafter to $5.3 billion in 
2013.   

Peaked in 2011 at $12.1 billion, falling 
by 4% thereafter to $11.6 billion in 2013.   

Annual purchasing 
card transactions 

Peaked in 2002 (at 11.0 million) and 
has since fallen steadily to 6.1 million 
in 2013 (a 45% decline in transactions). 

Peaked in 2008 (at 16.1 million) and has 
since fallen to 13.7 million in 2013 (a 
15% decline in transactions). 

Number of cards The number of purchasing cards given 
to Military employees has been 
reduced by 57% since its high point in 
2000, falling from 235,000 (14% of 
employees) to 100,000 (5% of 
employees) in 2013.  

The number of purchasing cards given to 
Civilian employees has been reduced by 
13% since its high point in 2001, falling 
from 233,000 (11% of employees) to 
202,000 (10% of employees) in 2013.  

Purchasing card 
spending as a 
percent of budget 

Rose to its high point in 2001 (1.9%) 
and has since dropped by more than 
half to its 2013 level of 0.8%.   

Has remained steady between 0.4% and 
0.5%. 

Annual cost savings 
attributable to 
purchasing card use 

Peaked in 2002 (at $788 million), but 
has since dropped 39% to its 2013 level 
of $482 million.   

Peaked in 2008 (at $1,198 million), but 
has since dropped 10% to its 2013 level 
of $1,083 million 
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UNDERSTANDING CHANGES IN MILITARY PURCHASING CARD USE: THE COST OF 
CONTROL AND PROGRAM TRANSFORMATION  

 
This section seeks to explore potential explanatory factors for the changes in purchasing card 

spending, transactions, and cost savings by the Military (and to a lesser extent, Civilian) agencies 
of the U.S. Government.  To that end, we examine (a) alternative payment tools supplanting card 
use, (b) changes in Military budgets, (c) the history of policy and legal changes that might affect 
card program structure or performance, and (d) the changes in card distribution patterns that 
might influence agency use of purchasing cards.   
 
Alternative Payment Models 
 

Differing methods of purchasing goods within the Military may explain the changing patterns 
of purchasing card use.  For example, “Wide Area Workflow” (WAWF) is a secure web-based 
system for electronic submission and processing of receiving reports and invoices in order to 
support the Department of Defense’s goal of moving to paperless acquisition processes (Defense 
Logistics Agency, 2013).  WAWF provides the technology for government contractors and 
authorized DoD personnel to generate, capture, and process receipt and payment-related 
documentation.  The 2009 Defense Authorization Act directed a plan to enable capture of 
acceptance data for items bought with a purchasing cards by modifying the WAWF to enable 
receiving reports for card transactions (Public Law 110-417, 2008). Because the system has not 
been previously compatible with purchasing cards, its ability to support purchasing card use could 
be or become a cause for a decrease in card use. 
 

Another potential factor that could alter purchasing card is the Federal Strategic Sourcing 
Initiative (General Services Administration, 2014).  The General Services Administration, 
through the FSSI, has been implementing strategic sourcing solutions for the government since 
2005.  The primary goals of FSSI are increase total cost savings, value, and socioeconomic 
participation by collaborating with agencies across the Federal government to strategically source 
goods and services widely needed across federal agencies (office supplies, delivery services, print 
management, telecommunications services).  Greater use of FSSI will result in more bulk 
purchases of items that were previously under the micro-purchase threshold and purchased with a 
purchasing card. 

 
Changes in Military Activities and Funding 
 

Military activities and readiness may have had an impact on purchasing card use in the 
timeframe under review.  The war in Iraq began in March of 2003 and ended in late 2011.  The 
war in Afghanistan has been active since 2001 but is beginning a winding down process as of this 
writing.   
 

In 2013, the Congress agreed to “sequester” discretionary spending levels.  The sequester 
began in March of 2013 and could have significantly influence the more recent decrease in 
purchasing card spending in the Military (since defense is the largest component of discretionary 
spending by the U.S. government and is expected to absorb a 10% budget reduction).   In 2014, 
the Military is expected to absorb a $52 billion cut from its budget. 
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History of Policy Changes 
 

A variety of audit findings, laws, and policy changes have influenced the growth of 
purchasing card spending since its initial use in 1982.  We separate the chronology by Military 
and Civilian agencies into four time periods and discuss each time period below.  
 

The Developmental Years.  Palmer and Gupta (2007) summarized the developmental years of 
purchasing card use in the U.S government.  Briefly, the government's interest in purchase cards 
began in 1982 as a procurement reform initiative embodied in Executive Order 12,352 (Exec. 
Order No. 12,352, 1982).  The Executive Order called for federal government agencies to reduce 
administrative costs connected with procurement and that purchase cards be implemented to cut 
the cost of buying goods and services.  Three years later, the Department of Commerce initiated a 
pilot program to test the use of a credit card program from the Office of Federal Procurement 
Policy (Poole and Welch, 2002).  The pilot program results indicated that purchasing cards were a 
more efficient way to buy goods and services that enabled end-users to acquire items directly 
from vendors instead of running the gauntlet of supporting procurement offices.  The analysis of 
pilot program results indicated that instances of card abuse were negligible and, in some 
circumstances, purchase cards offered the potential to implement controls in areas where 
sufficient controls had not previously existed.  As a consequence of the positive results of the 
pilot program, the GSA introduced a government-wide purchase card system in 1989.   

 
Despite the potential for increased productivity, agencies resisted large scale use of 

purchasing cards in the early years (McHarg, 2002).  Purchasing card use got a boost in 1993 
when the Clinton administration launched the National Partnership for Reinventing Government.  
As part of this initiative, Vice President Gore led a review which resulted in a report that 
recommended that all federal agencies increase the use of the purchase cards (Gore, 1993).   

 
Responding to the recommendation, the OFPP took the lead in advancing card use through a 

“pledge” program among members of the Procurement Executives Association (Poole and Welch, 
2002). 8   The Procurement Executives Association asked members to volunteer managers with 
the ability to authorize employees to buy small-dollar items directly and to double card spending 
over a one year period.9  By September 1994, the Procurement Executives Association presented 
a report to the Director of the OMB, which read, in part:  
 

“by the end of the tenth month (after signing the pledge), [our agencies] had increased 
purchase card usage by 119%, making 82,000 purchases per month worth almost 
$19,000,000 . . . . Since starting this project, the ten agencies have made 750,000 
purchases faster, better and at less cost with the card. Plus, they report virtually no waste 
or abuse.10    
 

  

8  The Procurement Executives Association was a group of senior procurement executives from the U.S. Departments 
of Commerce, Treasury, Interior, Health and Human Services, Transportation, Energy, State, and GSA. 

9   Later, other agencies, including the Office of Personnel Management (OPM), the Federal Emergency Management 
Agency (FEMA), the Drug Enforcement Agency (DEA), and Federal Prison Industries, joined in the effort. An 
interagency work group, the Purchase Card Council, was chartered to lead the effort under the Treasury Department. 

10  Procurement Executives Association. 1994. The Government Purchase Card. Report to Alice Rivlin, Director, 
OMB.  September, 2004.  
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1994-2000: Rapid Growth and Expansion.  The pace of change in the use of purchase cards 
accelerated when Congress passed the Federal Acquisition Streamlining Act (FASA) of 1994 
(FASA 1994).  FASA encouraged the use of purchase cards by removing certain restrictions and 
shifting micro-purchase (purchase transactions of less than $2,500 at that time) authority to 
personnel other than government procurement professionals.  Specifically, FASA reduced 
restrictions that required purchases from small businesses when certain conditions and 
competition standards were met and raised the Simplified Acquisition Threshold from $25,000 to 
$100,000.  Thus, after FASA, micro-purchases could be awarded non-competitively (and 
acquired via purchase cards) if the item being purchased was a non-recurring purchase of a 
competitively priced off-the-shelf item.11   As part of FASA implementation, an interim Federal 
Acquisition Regulation was issued in December 1994 (Federal Acquisition Circular, 1994) that 
identified the purchase card as the preferred method for micro-purchases and enabled their use 
for payments above the $2,500 threshold.  
 

An Executive order (Executive Order 12,931, 1994) issued late in 1994 further promoted the 
opportunities made available by FASA by instructing agencies to take maximum advantage of the 
new micro-purchase authority by delegating the authority, to the maximum extent practicable, to 
the offices that would be using the supplies or services to be purchased.  The order focused on 
micro-purchases partly because these purchases account for the bulk of government transactions 
(but only a fraction of spending), do not require extensive procurement knowledge, and are often 
available for immediate delivery.  The Executive Order also promoted spending by front-line 
employees, eliminating the need for contracting officials to be involved in purchases where their 
expertise was not required.  
 

Military agencies were particularly supportive of purchasing card programs.  In a 1997 memo 
to the Military agencies, Under Secretary of Defense John Hamre stated that the Army Audit 
agency had found that, when compared to using purchase orders, the use of purchasing cards 
provided a savings of $92 per transaction (Hamre, 1997).  Further, Hamre stated that purchasing 
cards are “now considered by the Army organizations as the preferred method of obtaining goods 
and services valued at or less than $2,500.”  Within two years of the letter, Military purchasing 
card spending doubled (going from $2.2 billion in 1997 to $4.5 billion in 1999.  By the year 
2000, Military agencies used 235,465 purchasing cards to pay for $5.4 billion of goods and 
services while Civilian agencies used 212,705 purchasing cards to pay for $6.8 billion of goods 
and services.   

 
2001-2002: Troubling Audit Findings Focus on Level of Card Distribution.  A series of 

General Accounting Office (GAO) reports beginning in 2001 were to have a strong impact on the 
purchasing card program configuration and use for the next twelve years.  In 2001, a GAO audit 
of the Navy card program (U.S. GOA, 2001a) reported significant breakdowns of internal control 
over purchasing card use.  These breakdowns included a lack of: 
 

x key policies regarding the issuance of purchase cards, establishing credit limits, and 
minimizing the federal government’s financial exposure, 

x employee training on card use policy, 
x appropriate purchase documentation related to card purchases, and 
x internal review to ensure that internal controls were being effectively implemented. 

 

11 Notwithstanding the relaxation in procurement requirements, employees are required to “equitably distribute 
[purchases not greater than $2,500] among qualified suppliers (41 U.S.C. §428(d)(2004). 
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The weak control environment led to many cases of alleged fraud and abuse. The GAO 
connected many of these internal control issues to the high number of cards, recommending that 
the two Navy commands under review “establish specific policies and strategies governing the 
number of purchase cards to be issued with a focus on minimizing the number of cardholders” (p. 
5, emphasis added) and that they “develop criteria for identifying employees eligible for the 
privilege of cardholder status” (p. 5).  
 

Due to the concerns raised in the Navy audit, the scopes of a subsequent Army (U.S. GAO 
2002a) and Air Force (U.S. GAO, 2002b) audits in 2002 were expanded.  The GAO audit of the 
Army found that the purchasing card program had significant benefits, but a weak overall control 
environment and breakdowns in key internal control activities left it vulnerable to fraud, improper 
use, and abuse.  As with the earlier Navy audit, the GAO pointed to the level of card distribution 
as a causal factor, stating that the audit failures “…illustrate that the Army as a whole may also 
need to reduce its active cards” (p. 22, emphasis added) and that the Army “…can reduce the 
government’s exposure to fraud, waste, and abuse by monitoring cardholder account activity and 
determining whether issued cards continue to be required.” (p. 20, emphasis added).   

 
 The GAO audit of the Air Force held to the same pattern as the Navy and Army, with 
weaknesses in the control environment and breakdowns in key controls.  Among its 
recommendations, the GAO also called on the Air Force to change its card distribution policy, 
specifically recommending that it:  
 

x “establish specific policies and strategies governing the number of purchase cards to be 
issued with a focus on minimizing the number of cardholders” (p. 54, emphasis added), 

x “direct all … agency program coordinators to review purchase card use with a view 
toward eliminating unneeded purchase card accounts” (p. 54, emphasis added), 

x “eliminate purchase cards used to facilitate line item accounting.” (p. 54), 
x “deactivate purchase card accounts of alternate cardholders and approving officials when 

primary cardholders and approving officials are available.” (p. 55), and 
x “require cardholders and/or approving officials to reimburse the government for any 

unauthorized or erroneous purchase card transactions that were not disputed.” (p. 55) 

The GAO findings associated with Military agencies engendered significant political 
criticism and drove the OMB to issue a memorandum in 2002 to executive branch agencies 
stating that card misuse identified by the GAO and Inspectors General was unacceptable and 
required prompt remedial action if the purchase card programs were to continue (Office of 
Management and Budget, 2002).12  The memo requested that each agency review the adequacy of 
internal controls used to manage risk associated with purchase card programs, including an 
examination of the number of cards issued at each agency.  The OMB recommended that 
agencies deactivate all purchase cards at that time and reactivate them selectively for a smaller 
number of cardholders. 

 

12 The problems in Military agencies were so acute that Senator Charles Grassley (R- Iowa) concluded that the 
Department of Defense’s (DoD) purchase card program did little more than “create an army of spenders.  With a 
DoD credit card in hand, they have almost unlimited authority to spend money.  There are no controls, no 
responsibilities, and no accountability . . . Pentagon credit cards are being taken on a shopping spree, and taxpayers 
are footing the bill.”  Senator Grassley further asserted that charge cards had given the Pentagon a “short-cut to the 
cash pile” and that Pentagon leaders were “giving everyone a big scoop shovel and telling them to rip into the 
national money sack at both ends,” found in The Use and Abuse of Government Purchase Cards: Is Anyone 
Watching?: Hearing Before the H. Comm. on Gov’t Reform, 107th Cong. 3 (2001) (statement of Sen. Grassley). 
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Congress also responded legislatively to the unflattering audit outcomes of Military agencies.  
The Bob Stump National Defense Authorization Act for Fiscal Year 2003 (2003) required the 
DoD to take actions to improve the management of the purchase card program.   Specifically, the 
Act required the DoD to limit the number of purchase cards, train purchase card officials, monitor 
purchase card activity, review purchase card activity to better aggregate purchases and obtain 
lower prices, establish guidelines and procedures to discipline cardholders who misused the 
purchase card, and assess the credit worthiness of cardholders.  The 2003 DOD Appropriations 
Bill was more specific—requiring the DOD to limit the combined number of purchasing and 
travel cards to 1.5 million for FY-03.   

 
2003—2007:  On-Going Evaluation of Purchasing Card Programs.  The 2003-2007 

timeframe was a period of on-going evaluation of purchasing cards.  In this time frame, the GAO 
engaged in two major initiatives.  First, the GAO followed up on the Military audits of 2001 and 
2002.  Second, they performed initial audits of purchasing card programs at the FAA (GAO, 
2003a), HUD (GAO, 2003b), Forest Services (GAO, 2003c), VHA (GAO, 2004), and the DHS 
(GAO, 2006). 

 
In December of 2003, the GAO completed a review of the actions taken by the Department of 

Defense to implement provisions included in the Bob Stump National Defense Authorization Act 
as well evaluate the status of the response to recommendations and disciplinary actions taken 
against individuals identified in the prior GAO report (U.S. GAO, 2003a).  In this second audit 
review, the GAO reported that the DOD and the Military services had taken strong actions to 
improve the controls over the purchase card program and had responded to nearly all of 109 
recommendations made in its four reports on the purchase card program.  The GAO noted that the 
DOD had issued key policy giving guidance to field activities to (a) perform periodic reviews of 
all purchase card accounts to reestablish a continuing bona fide need for each card account, (b) 
cancelled accounts that were no longer needed, and (c) devised additional controls over 
infrequently used accounts to protect the government from potential cardholder or outside 
fraudulent use.  These policy, the GAO observed, resulted in a substantial reduction in the 
number of purchasing cards in Military agencies – going from 239,000 in 2001 to 145,000 in 
2003 (as shown in Figure 13(a) above).   
 

Audits of Civilian agencies by the GAO in the 2003-2007 time frame resulted in many 
similar concerns over internal control but no recommendation to significantly change card 
distribution policies.  As with Military agencies, the GAO found remarked on Civilian agency 
purchases of a questionable nature, the proper accounting for asset acquisitions made with the 
purchasing card, split purchases, and lack of timely reconciliation by cardholders.  Some GAO 
issues--non-closure of accounts, use of card by someone other than the authorized cardholder, 
inadequate segregation of duties, and disputed purchases not being tracked-- occurred slightly 
more frequently in Civilian agencies than in the Military.  Other issues--problems related to lack 
of training, excessive span of control, purchases made from "non-preferential" sources, allocation 
of inadequate resources to manage and monitor program, and improper purchases--were found 
slightly more frequently in Military agencies.  In spite of the similar results the between the 
Civilian and Military agencies, the GAO did not recommend that Civilian agencies reduce the 
number of cards.  Nevertheless, apparently taking their cue from earlier GAO recommendations 
to the Military, the number of purchasing cards issued at Civilian agencies did drop from 213,000 
in 2000 to 196,000 in 2004, a decline far less precipitous than that undertaken by their Military 
counterparts. 

 
Going forward, the GAO declared its focus would turn to the establishment of procedures to 

enhance accountability for purchase card spending, including the monitoring the results of 
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purchase card reviews conducted by the agencies, tracking whether agencies were consistently 
applying disciplinary guidelines to those who made and/or authorized improper or abusive 
acquisitions, and notifying the appropriate officials if disciplinary guidelines were not being 
consistently applied.  

 
2008-2013: Tightening Control over Purchasing Cards.  Given the range of findings over the 

preceding seven years, the GAO was asked to analyze government-wide purchasing card 
transactions in 2008 to determine whether internal control weaknesses existed in the government 
purchase card program and, if so, to identify examples of fraudulent, improper, and abusive 
activity (U.S GAO, 2008).  To examine these issues, the GAO extracted samples from two 
populations—one covering the population of purchasing card transactions over $50 from July 1, 
2005 through June 30, 2006 (over 16 million transactions totaling almost $14 billion) and a 
second of about 600,000 purchase card acquisitions (totaling nearly $6 billion) over the micro-
purchase threshold during the same time period.13   From these two populations, two samples of 
96 transactions each were extracted and examined for (a) proper authorization14 and (2) 
independent receipt and acceptance.15   Additionally, the GAO drew a non-representative sample 
of 550 transactions “data mined” from purchasing card activity from July 1, 2005 to September 
30, 2006.  The transactions were extracted because their “profile” matched that of a purchase of 
“highly pilferable” goods or services (e.g., the purchase was from a vendor or a vendor in a 
merchant category that offered goods or services found on restricted/prohibited lists, personal in 
nature, or of questionable government need). 
 

In summarizing their analysis, the GAO recognized that purchasing cards could play a large 
part in adding to efficiency to government operations by reducing the amount administrative time 
required to process a purchase and increasing flexibility to meet a variety of government needs.  
If used properly purchasing cards can be a very effective tool to save time and money.  However, 
since 2001 the GAO had found a number of agencies that demonstrated that when card programs 
are not properly controlled and managed, the use of purchasing cards results in fraud, waste, and 
abuse.  Their 2008 analysis also showed that the government-wide purchasing card program 
overall internal control “failure rate” to be unacceptably high.  An estimated 41% of all 
transactions were not properly authorized, or had no evidence that the goods or services were 
received by an independent third party.16  For purchases over the micro-purchase threshold 
($2,500 at the time) an estimated 48% of transactions did not have proper authorization or 

13 The second sample was selected because of additional requirements associated with purchases over the micro-
purchase threshold and the higher dollar amount associated with these transactions.  Specifically, while only 3% of 
government-wide purchase card transactions from July 1, 2005 to June 30, 2006 were over the micro-purchase 
threshold, they accounted for 44% of the dollars spent during that period.  

14 To determine if a transaction was properly authorized, the GAO review documentation to ascertain if an individual 
other than the cardholder was involved in the approval of the purchase.  Such documentation might include (in the 
case of under $2,500 purchases) purchase requests from responsible officials, requisitions, e-mails, or other 
documents of government need.  Transactions exceeding $2,500 required prior purchase authorization, such as a 
contract, a requisition, or other approval document.  Additionally, the transaction had to comply with the Javits-
Wagner-O’Day Act for sourcing. 

15 To determine whether goods were independently received and accepted, the GAO compared the quantity, price, and 
item descriptions on the vendor invoice and shipping receipt to the purchase requisition to verify that the items 
received and paid for were actually the items ordered.  In addition, they sought evidence that a person other than the 
cardholder was involved in the receipt of the goods or services purchased.  Independent receipt and acceptance 
existed if the vendor invoice, shipping documents, and receipt materially matched the transaction data, and if the 
signature or initial of someone other than the cardholder was on the sales invoice, packing slip, bill of lading, or any 
other shipping or receiving document indicating receipt.; 

16 The GAO noted that the 41% rate was actually a significant improvement of earlier audits from 2002 to 2006 (some 
of which had 85% appropriate authorization failure rate and 60% independent receipt failure rate.   
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independent receipt and acceptance.  It was also found that agencies could not provide evidence 
showing possession or otherwise account for a significant amount of pilferable items.17   

The GAO made thirteen recommendations to improve internal control over the government 
purchasing card program, and to strengthen monitoring and oversight of purchasing cards.  Of 
these recommendations, three were clearly directed at purchasing card programs.  First, the GAO 
recommended enhanced financial accountability from agency employees.  Specifically, the GAO 
recommended that cardholders, approving officials, or both should reimburse the government ͒
for any unauthorized or erroneous purchase card transactions that were not disputed.  Further, if 
and when an official directed a cardholder to purchase a person item for that official, and 
management later determines that the purchase was improper, the official who requested the item 
should reimburse the government for the cost of the improper item.   

Second, to address the internal control failure rates, the GAO recommended that the General 
Services Administration provide agencies guidance on how cardholders can document 
independent receipt and acceptance of items obtained with a purchase card.  Specifically, the 
GAO called on the GSA to promulgate guidelines to encourage agencies to (a) identify a “de 
minimus” purchasing card purchase amount that would not be subject to internal control testing 
for independent receipt or acceptance and (b) indicate that the approving official or supervisor 
took the necessary steps to ensure that items purchased were actually received.  In response to the 
recommendations, the GSA argued that it was not within the scope of its authority to issue 
guidance of this nature. 

Third, the GAO recommended that the GSA provide agencies guidance regarding what 
should be considered sensitive and  pilferable property.  Pilferable property (i.e., iPods, digital 
cameras, computers) is easily converted to personal use and the GAO recommended that the GSA 
remind agencies that purchases of such nature should be subject to property accountability 
controls (e.g., tagging and logging equipment in the property records) and that property 
accountability officers promptly record sensitive and pilferable property that is obtained with a 
purchasing card.   

The Military was an early adopter of GAO recommendations, attaching financial liability for 
purchasing card spending not only on to cardholder but also to departmental accountable officials 
and certifying officials.  A memo from the department of the Under Secretary of Defense on 
November 7, 2008 stated, “a certifying officer is pecuniarily liable for illegal, improper or 
incorrect payments resulting from improper certification”  (Under Secretary of Defense, 2008).  
The memo also stated  that “accountable officials may be held pecuniarily liable for erroneous 
payments resulting from their fault or negligence…” Military agency implementation of 
enhanced accountability may have been a driving factor in the increased decline since 2009 of (a) 
purchasing card spending (Figure 11(a)), (b) purchasing card spending as a percentage of 
budgeted spending (Figure 14), (c) the percentage of Military personnel provided with purchasing 
cards (Figure 13(b)), and (d) purchasing card cost savings as a percentage of budgeted spending 
(Figure 15).   Declines of this nature have not been experienced by Civilian agencies.   

17 Specifically, the results of the GAO analysis indicated that estimated 15% of transactions did not have appropriate 
authorization and for 34% of transaction independent receipt and acceptance could not be verified.  We believe that 
these failure rates to be misleading. Purchasing cards are generally used for low-dollar purchases where independent 
receipt is not feasible (an employee purchases a good at a hardware store while in the field) or economically 
irrational.  We also disagree with the measurement of proper authorization.  By its nature, when an agency provides 
an employee with a purchasing card it is “pre-approving” their purchases with that card.  The technology of card will 
control much of their use of it (per transaction and monthly spending limits, restricted merchant category codes, 
etc.).  If an employee must go through all the same steps to get approval from a supervisor it reduces the benefits to 
be derived and purpose of issuing the employee a card. 
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In January 2009, the OMB drafted a memo in response to the recommendations made by the 
GAO. The OMB memo discussed four changes made to their Circular A-123 guidance, including 
(a) raising the micro-purchase threshold to $3,000, (b) expanding descriptions for erroneous and 
improper purchases and the practices for minimizing such purchases, and (c) adding a 
requirement for charge cardholders, approving officials, or both to reimburse the government for 
any unauthorized transactions or erroneous purchase card transactions that were not disputed, and 
(d) guidance on disciplinary actions for fraud and other abuse of a government charge card 

 
GAO recommendations with respect to employee financial accountability (and the recovering 

costs for erroneous or improper purchases) on purchases cards found their way into 
Congressional discussions and became law in October of 2012 when President Obama signed the 
Government Charge Card Abuse Prevention Act (Public Law 112-94, 2011).  The Act, which is 
consistent with the existing guidance in OMB Circular No. A-123 (OMB, 2014), addresses the 
requirement of recovering costs for erroneous or improper purchases on purchasing cards.18 Since 
the Act became law, Figure 16 shows that purchasing card spending by Civilian agencies has 
shrunk by similar increments as experienced by Military agencies when they began implementing 
their enhanced accountability in 2009.   

 
FIGURE 16 

Military and Civilian Annual Increase in Purchasing Card Spending, 2000-2013 

 
Despite the heightened sensitivity to control issues and the criticisms of overly liberal 

distribution of purchasing cards, some governmental reports have strongly supported expanded 
purchasing card use.  In 2004, the GAO (U.S. GAO 2004(b)) remarked on how agencies 
generally did not take advantage of opportunities to obtain more favorable prices on purchase 
card buys with frequently used vendors and that “automating” the discounts through card 
technology could save hundreds of millions of dollars.  In 2013, the VA Office of the Inspector 
General (2013) issued a report that chided the VHA for its failure to use maximize purchasing 
card use and “…miss[ing] opportunities to decrease procurement processing costs by about $20 
million and obtain additional rebates of about $4 million.” (p. 2). 

18 Such requirements relating to employee misuse of government travel cards have already been established.  
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Decentralized to Centralized “Transformation Failure”  
 
As shown in Figure 17, three key performance measures form the framework necessary to 

understand Government purchasing card spending.  They are the number of active cards, card 
transaction activity, and average transaction (or “ticket”) size.  The multiplication of these 
elements yields monthly purchasing card spending and provides insight into card program 
performance.  The framework illustrates how agencies can make trade-offs to improve their 
purchasing card program.  The key performance measures are derived from intermediate 
calculations which, in turn, are composed of basic organizational data.  For example, the number 
of active cards in an organization is a function of the number of employees, the percent of 
employees given a purchasing card, and of those employees given a purchasing card, the percent 
who use the card to acquire goods or services.  Thus, increases in the raw number of active cards 
can be accomplished by either giving a larger percentage of employees a purchasing card or by 
taking measures to insure that employees actually use the purchasing cards already in their 
possession.  Similarly, the number of transactions per card and the average transaction amount 
can be influenced by restrictions on the types of goods and services that may be purchased, the 
vendor from whom goods and services may be purchased, and the transaction dollar amount of a 
purchase.  

 
FIGURE 17 

A FRAMEWORK FOR UNDERSTANDING PURCHASING CARD SPENDING 
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The framework provides insight into why successful agency purchasing card programs may 
differ in their approach to card program management.  Because the key performance measures are 
multiplicative, agencies make trade-offs to achieve their purchasing card spending goals.  For 
example, an organization can have a relatively large base of cardholders who individually engage 
in a modest number of transactions.  Collectively, this can add up to a high dollar value of 
organizational spending. We call this the decentralized card distribution model.  This model 
maximizes the potential for work reduction in Purchasing and moves low dollar purchasing out of 
the Purchasing function.  By contrast, an agency can give cards to a relatively small number of 
employees.  In this case, the agency may distribute fewer cards, but each card is associated with a 
high number of transactions and/or high average ticket amounts that ultimately increase overall 
organizational spending.  We call this a centralized card distribution model.     
 

Though in theory both models can generate similar card program spending, the evidence 
indicates that the Military agencies have not made an effective transition from a decentralized to a 
centralized purchasing card program model.  The first row of Table 3 shows the actual Military 
(and Civilian) number of cards, spending per card, transactions per card, average transaction 
amount, and total purchasing card spending in 2001.  The rightmost column of the second row of 
Table 3 shows the purchasing card spending that would have occurred in 2013 had the Military 
(Civilian) agencies spent at the 2001 level of purchasing card spending as a percent of agency 
budget.  The second row also presents the actual number of Military (Civilian) purchasing cards 
in 2013, a 2001 average transaction amount (CPI-adjusted to the 2013 level), and calculated 
amounts for annual spending per purchasing card and the annual number of purchasing card 
transactions per card.   

Table 2 shows that Military agencies have conceded cost savings by failing to direct the same 
level of spending to a shrinking number of purchasing cards.  The Table shows that if the Military 
had captured 1.87% of its budget on purchasing cards (as it had it 2001), then 2013 purchasing 
card spending would have been $11.5 billion instead of the $5.3 billion it actually spent on 
purchasing cards (a $6.2 billion transformation failure).  If the Military had shrunk the number of 
cards but maintained its 2001 level of spending, it would have spent (on average) $115,193 per 
year on each card instead of the $52,930 per card it actually experienced in 2013. Further, if the 
Military had shrunk the number of cards but maintained its 2001 level of spending, it would have 
conducted (on average) 153.1 transactions per year on each card instead of the 61.1 annual 
transactions per card actually experienced in 2013.  These differences are offset by a modestly 
higher average transaction amount, to wit: a CPI-adjusted average transaction amount in 2013 
would be $752.28, but Military agencies actually report a higher average transaction amount in 
2013 ($865.60), indicating that the reduction in cards is pushing up the amount of goods 
purchased when the cards are used.   

Civilian agencies, by contrast, have maintained more of their cost savings despite changes in 
their level of purchasing card distribution.  Table 2 shows that if the Civilian agencies had 
captured 0.5% of their budget on purchasing cards (as they had in 2001), then 2013 purchasing 
card spending would have been $13.9 billion instead of the $11.6 billion actually spent on 
purchasing cards (a $2.3 billion difference).  If the Civilian agencies had shrunk the number of 
cards but maintained their 2001 level of spending, it would have spent (on average) $68,914 per 
year on each card instead of the $57,369 per card it actually experienced in 2013.  Further, if the 
Civilian agencies had shrunk the number of cards but maintained their 2001 level of spending, it 
would have conducted (on average) 93.5 transactions per year on each card instead of the 68 
annual transactions per card actually experienced in 2013.  As with the Military, Civilian agencies 
report a 2013 average transaction amount ($844.02) that is higher than a CPI-adjusted average 
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transaction amount of $737.32, indicating that the reduction in the number of cards is pushing up 
the amount of goods purchased when cards are used.   

In sum, Table 2 indicates that Military agencies have had less success at maintaining 
purchasing card spending in light of reductions in the number of cards than their Civilian 
counterparts.  For the Military to generate the same purchasing card spending as a percent of their 
budget as in 2001, their 2013 cardholders would need to more than double their current annual 
spending (going from the current $52,930 to over $115,000).  By contrast, for Civilian agencies 
to generate the same purchasing card spending as a percent of budget as in 2001, their 2013 
cardholders would only need to increase their current annual spending by only 20% (going from 
$57,369 to $68,914).   

 
TABLE 2 

Projected versus Actual Military and Civilian Purchasing Card Spending Based on 2001 
Purchasing Card Spending as a Percent of Budget and 2013 Actual Purchasing Card 

Distribution 

 1XPEHU�RI�
&DUGV 

6SHQG�3HU�
&DUG 

7UDQVDFWLRQV�
3HU�&DUG 

$YHUDJH�
7UDQVDFWLRQ 7RWDO�6SHQG 

Military Agencies      

2001 Actual 
               

232,928  $26,230.16  46.0  $570.43 $6,109,745,552 
2013 Projection based on 
2001 P-card Spending as a 
Percent of Budget, the 2013 
Actual Number of P-cards, 
and a CPI-adjusted Average 
Transaction Amount* 

                 
99,754  $115,193.45  153.1  $752.28 $11,490,978,130 

2013 Actual 
                 

99,754  $52,930.40  61.1  $865.60 $5,280,006,248 
Military Transformation 
Failure  ($62,263.04) (92.0) $113.32  ($6,210,971,882) 
Civilian Agencies       

2001 Actual 
               

232,505  $33,022.61  59.1  $559.08 $7,677,923,124 
2013 Projection based on 
2001 P-card Spending as a 
Percent of Budget, the 2013 
Actual Number of P-cards, 
and a CPI-adjusted Average 
Transaction Amount# 

               
202,172  $68,913.99  93.5  $737.32 $13,932,496,127 

2013 Actual 
               

202,172  $57,368.77  68.0  $844.02 $11,598,374,012 
Civilian Transformation 
Failure  ($11,545.22) (25.5) $106.70 ($2,334,122,116) 

*  Projection is of Military spending is calculated based on a 1.87% of the budget as was the case in 2001.  The number 
of cards is based on total actual cardholders in 2013.  Average transaction is based on 2001 figure adjusted for 
changes in the CPI. 

#  Projection is of Civilian spending is calculated based on a 0.50% of the budget as was the case in 2001.  The 
number of cards is based on total actual cardholders in 2013.  Average transaction is based on 2001 figure adjusted 
for changes in the CPI. 
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CONCLUSION 
 

The U.S. Government and its agencies acknowledge significant administrative cost savings 
and cash rebates based on its spending on commercial cards.  However, since 2008, commercial 
card spending (both in dollars and as a percentage of budgeted spending) has been lower than the 
2008 level and dropped sharply in 2012 and 2013.  An analysis of U.S. Government commercial 
card spending indicates that the changing patterns of purchasing card spending are primarily 
responsible for the overall decline in commercial card spending.   

 
U.S. Government spending on purchasing cards reached its zenith in 2008 (at $19.8 billion) 

and has to $16.9 billion in 2013.  The highest number of annual purchasing card transactions 
(26.5 million) harks back to 2004, 6.7 million more than the 16.9 million transactions paid with 
purchasing cards in 2013.  The number of purchasing card distributed throughout U.S. 
Government agencies has fallen from 465,000 in 2001 to 302,000 in 2013.   Even among 
employees given purchasing cards, the average number of transactions for which they are used in 
a year has fallen from 89 in 2008 to 65.7 in 2013. 
 

An examination separating Military and Civilian agency purchasing card use provides some 
insight into the changing patterns of purchasing card use across U.S. Government agencies.  Our 
analysis shows that Civilian purchasing card spending increased from $2.8 billion in 1997 to 
$12.1 billion in 2011, but dropped by 4% ($0.5 billion) to $11.6 billion in 2013.  By contrast, 
Military purchasing card spending increased from $2.2 billion in 1997 to the high point of $8.4 
billion in 2008, but has since decreased by 37% ($3.1 billion) to $5.3 billion in 2013.  In fact, the 
Military reduction in purchasing card spending between 2010 and 2013 ($2.4 billion) accounts for 
86% of the $2.8 billion drop in total U.S. Government purchasing card spending and 53% of the 
$4.5 billion drop in total commercial card spending in the 2010-2013 time frame.  Military 
agency transactions with purchasing cards have fallen steadily from a zenith of 11 million in 2002 
to 6.1 million in 2013. Card distribution in the Military has been cut by more than half since 
2001. 
 

A historical analysis of Governmental card use indicates that several factors may have 
influenced the trends revealed in the record of Military purchasing card spending.  First, Military 
purchasing card programs grew rapidly in the early years with the support of top leadership.  By 
2001, Military agencies had distributed purchasing cards to 13% of their employee base and paid 
for 1.9% of their budgeted purchases with the purchasing card, figures that far outpaced their 
Civilian counterparts (11%, 0.5%).  GAO audit recommendations in 2001 to the Navy and in 
2002 to Army and Air Force to reduce the number of purchasing cards had a notably negative 
short and long-term impact on the Military purchasing card program. Military spending as a 
percent of budget fell from 1.9% in 2001 to 1.3% in 2005 where it leveled off through 2008.  In 
short, the Military was not able to transform its successful decentralized purchasing card model to 
a more centralized edition -- as the number of purchasing cards fell, the use of the remaining 
cards did not expand to support previous levels of spending  

 
A second wave of decline occurred in 2009 when the Military heightened financial 

accountability for purchasing card spending.  Within the new control structure, officers may be 
held financially liable for illegal, improper or incorrect payments resulting from their improper 
certification of subordinate cardholder spending.  One can argue that this control is not overly 
onerous.  However, being held financially liable for a poor review of cardholder spending may 
not be viewed positively by certifying officers who may now discourage card use.  What is 
certain is that purchasing card spending and transactions have dropped significantly between 
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2008 and 2013 (spending falling by $3.1 billion and transactions by 3.3 million).   
 

Civilian agencies, which got off to a slower start with purchasing cards, have trod a less 
volatile path and were not subject to a GAO recommendation that they use fewer purchasing 
cards (though the GAO seemed to identify about the same degree of internal control issues within 
Civilian agencies as found in their Military counterparts).  Civilian agency purchasing card 
spending has grown at a steady pace and its recent downturn (from $12.1 billion in 2011 to $11.6 
billion in 2013) has been far less dramatic than that experience among Military agency 
counterparts (which fell from $7.4 billion to $5.3 billion in the same time period).  However, 
Civilian agencies may be soon be affected by the enhanced financial accountability of certifying 
officers due to recent changes in legislation. 

 
  In conclusion, the analysis of U.S. Government purchasing card spending shows that the 

Government needs to push its agencies to evaluate cost-benefit trade-offs and resolve control 
concerns to move forward.  While fraudulent spending on purchasing cards is not a financial issue 
(the card issuers absorb fraud loss provided personnel actions are taken by the government), they 
are a political issue.  The loss of $400 million of taxpayer resources due to failure to properly 
manage purchasing card program growth is not inconsequential.  The GAO has identified the 
GSA as the appropriate promulgator of “purchasing card program management” directives, a role 
the GSA does not accept.  Leadership is needed among the agencies to sort through and resolve 
the issues of accountability, control, and structure lest the taxpayer be asked to endure more 
unnecessary costs.  
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As a key government function, ensuring effective public procurement system is indispensable in order to promote 
sustainable and inclusive growth. Effective public procurement systems are defined as systems that offer a high 
level of transparency, accountability and better value for money in the application of a procurement budget (OECD, 
2009).  
 
Launched by the World Bank Group in 2013, the Benchmarking Public Procurement initiative measures 
effectiveness, accessibility and transparency of public procurement systems. It focuses on transaction costs incurred 
from procurement regulations (regulatory costs) and how their effect on businesses on a comparative basis globally. 
 
The Benchmarking Public Procurement project created and developed four actionable indicators that examine 
characteristics of laws and regulations (legal indicators) and their implementation in practice, essentially focusing 
on the time, the procedures and the cost involved (time and motion indicators).  
 
Hence, the main outputs of the initiative are the creation of a Benchmarking Public Procurement database as well as 
the production of reports presenting and analysing the data. Benchmarking Public Procurement database and reports 
will highlight areas for improvement and will guide policymakers towards regulatory reforms by serving as a 
diagnostic tool and a benchmarking instrument against recognized good practices. 
 
This working paper will present the rationale and theoretical framework of the initiative (1). It will further explain 
the Benchmarking Public Procurement approach, which is tailored to support decision-making by policymakers (2). 
The paper will then introduce the four key areas measured by the indicators (3) and conclude by providing the 
current status of the project (4). 
 
 

 

1. Promoting open competition is key to an effective public procurement system  
 
For governments, distorted competition is a barrier to obtaining the best offer for the most competitive price, which 
leads to substantial waste of public funds. For private entities, a defective competitive process is a vicious cycle: it 
reduces their visibility on the market and deters participation in public tenders, which in term results in even less 
competition. Finally, for the civil society, often the ultimate beneficiary of procurement contracts, it means weaker 
infrastructures and deteriorated public services and goods. 
 
There are at least three avenues through which competition can have desirable effects on procurement markets. 
First, with free entry and an absence of collusion, prices are driven towards marginal costs. Second, suppliers will 
have an incentive to reduce their production and other costs over time. Third, competition serves as an important 
driver of innovation (R. Anderson, W. Kovacic, and A.C. Müller, 2011).  
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Several factors affect competition in public procurement processes:  
 

o Corruption, by artificially setting unequal opportunities among participants, discourages bidders’ 
participation, in particular of small and medium enterprises. For example, a study done in Colombia on 
420 companies which had done business with the government showed that “84 percent of the country’s 
entrepreneurs abstained from participating in public procurement bids or auctions because they considered 
bidding conditions unfair due to corruption in contracting processes” (G. Ignacio and J. Arteaga, 2009).  
 

o In addition to corruption, the lack of transparency in public procurement has also been identified as a 
major impediment for private entities to participate in tenders. Increasing transparency will not only help 
prevent corruption and bidders’ collusion but also increase and facilitate suppliers’ participation, which 
will result in greater competition.  
 

o Accountability is complementary to transparency and an essential condition for public procurement 
systems to operate with integrity. It is key to ensure equal opportunities among bidders and prevent 
fraudulent behaviors. Holding procuring officials accountable for their actions and decisions curbs the risk 
of corruption, reduces favoritism and levels the playing field among suppliers.  
 

o Finally, transaction costs based in procurement regulations (and the lack of efficiency) notably affect the 
level of competition in procurement processes. Unnecessarily complex, costly or time-consuming 
procurement regulations could cause excessive delays to procurement, create possible opportunities for 
corruption and discourage enterprises participation (OECD, 2009). 
  

Although public procurement is a vital function of governments worldwide, it especially matters in low-income 
economies, where markets tend to be dominated by public spending, and companies (both foreign and domestic) 
aiming to enter these markets often depend on public procurement as a means of participating in the market. Public 
procurement typically represents a major segment of local demand for services and goods in low-income economies 
and can make or break a market industry (UNCTAD, 2013). Hence, all parties in the development process, from 
donors providing aid to low-income economies’ governments and civil society in these economies must have a 
vested interest in promoting this critical pillar of good governance, in the context of a macro-economic framework 
that promotes open competition, the free functioning of markets and the allocation of resources based on 
comparative advantages. Evidence shows that economies with competitive domestic markets tend to have higher 
levels and rates of growth in per capita income (World Bank, 2003 and R. S. Khemani, 2007). Competition in the 
domestic market, regardless of its origin, begets efficient, productive firms that are better able to compete on global 
markets, which in turn increases economic growth and standards of living. The World Development Report 2000-
2001 states that, “markets work for the poor because poor people rely on formal and informal markets to sell their 
labour and products, to finance investment, and to insure against risks. Well-functioning markets are important in 
generating growth and expanding opportunities for poor people.” 
 
A recent UNCTAD study revealed that a competitive local IT sector is essential for developing countries to reap 
full benefits from the world's rapid evolution in information and communication technology (ICT), and that smart 
public procurement can stimulate development of local information technology sectors. But the growth of IT firms 
in developing countries is often limited, due to lack of domestic demand. The report adds that the successful 
application of public procurement for the promotion of local IT sector development can be a powerful policy tool 
and a thriving local IT sector contributes to increased productivity, employment and innovation. A study on the 
Uganda public procurement system shows that over 55% of its budget is spent on public procurement. This is 
equivalent to Shs. 6,000 billion or $ 2.4 billion of this year’s government budget. If the government was able to 
achieve a 2% efficiency gain in public expenditure through procurement, this could represent $48 million annually 
which is sufficient to rehabilitate 10 regional referral hospitals or finance a 17% increase in teachers’ salaries. 
Procurement is therefore central to achieving better value for money in public expenditure and service delivery 
(Bariira Centenary, 2009). 
 
Given its complexity, the efficient handling of procurement outlays has been a policy and management concern for 
public procurement practitioners, all the more so as procurement contracts are subject to a series of specific risks 
that do not always characterize regular contracts, such as corruption and collusion and the involvement of players 
from both the private as well as public sector. Integrity in procurement has received particular attention especially 
in the current economic crisis. Billions of dollars in stimulus funds and accelerated procurement procedures raise 
additional risks of corruption and misuse of funds in the countries. 
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2. The Benchmarking Public Procurement initiative is based on an approach tailored to support decision-
making by policymakers 
 
Evidence shows that a well-functioning public sector, which offers public goods and services in an efficient and 
effective manner, can lead to poverty reduction. Same evidence shows that this is possible only if effective 
governance is in place (T. Khi V., 2008). As a key government function, efficiency of public procurement is 
indispensable to effective governance in the private sector.  
 
Research on the impact of effective and transparent public procurement systems on economic growth  has been 
limited due to the lack of comparable global statistics. This lack of comparable global statistics led the G20 Leaders 
at the 2010 Seoul Summit to voice their concern and emphasize the need for more transparent and competitive 
public procurement systems, and the necessary prevention of mismanagement and corruption. To achieve this goal, 
G20 leaders stressed the need for more research on good practices and challenges in the public procurement sector. 
Inspired by the Doing Business project, the G20 Anti-Corruption Working Group (ACWG) requested the World 
Bank to further consider what options exist for developing and using quantitative and actionable procurement 
transparency indicators to measure and promote anti-corruption activities. In early 2013, discussions within the G20 
group of nations, including discussions with business groups, resulted in a new focus on fighting corruption in 
procurement.  Stakeholders from the private sector also expressed the need for a benchmarking tool assessing the 
alignment of procurement systems with internationally accepted good practices and assessing key components of 
national procurement systems through new benchmarks. Finally, in February 2013, at an ACWG meeting in 
Moscow, the B20 emphasized the need for transparency procurement indicators. 
 
Hence, Benchmarking Public Procurement responds to the need for more analytical work to better identify 
shortcomings in public procurement legal frameworks. Given the magnitude of the public procurement sector, 
several organizations have developed initiatives assessing public procurement systems and addressing the issue of 
lack of transparency and accountability hereof. Some of these initiatives  aim at promoting comity in procurement 
law (such as the OECD Development Assistance Committee - World Bank Procurement Round Table initiative, 
which has developed two sets of indicators to measure public procurement) while others focus on refining 
government systems’ compliance with procurement rules (such as the World Bank’s Country Procurement 
Assessment Reports) or build countries’ capacity to maintain transparent public procurement systems.  
 
Unlike most instruments that measure public procurement systems’ performance, the Benchmarking Public 
Procurement data collection focuses on public procurement from the angle of the private sector and assesses the 
impact of transaction costs in regulations. The Benchmarking Public Procurement initiative could potentially be 
revolutionary, because while a number of studies had looked at transaction costs in procurement, no one had ever 
comprehensively assessed regulatory costs – probably the most significant transaction costs in procurement -- as a 
barrier to growth.  Previous studies have emphasized the need to reduce transaction costs incurred from public 
procurement laws and regulations but there has been no global effort to assess (and, over time, reduce) those costs. 
Finally, Benchmarking Public Procurement has a unique focus on the interplay among public procurement core 
aspects such as transparency, efficiency and accountability and their impact on 1) bringing more security and 
certainty to private entities and 2) increasing tender participation and stimulating competition. As a result, the 
Benchmarking Public Procurement initiative will complement the existing initiatives in several ways by:  
 

- Providing a time-and-motion as well as a legal analysis of the challenges that companies face in a given 
economy;  
 

- Conducting a yearly standardized assessment that allows for comparison and for capturing changes in 
practice and reforms over years;  
 

- Covering a wider range of countries from the ones currently measured by various existing studies. 
 

The main characteristics of the Benchmarking Public Procurement methodological approach are:  
 

- Focus on both laws and regulations (de jure indicators) and their implementation (de facto indicators); 
 

- Focus on selected number of policy areas of public procurement (for the pilot year, Benchmarking Public 
Procurement’s thematic coverage is limited to 4 areas and does not provide comprehensive measures of 
countries’ legal and regulatory frameworks for public procurement);  

 
- Annual data collection through a set of questionnaires administered to government officials, public 

procurement lawyers, consulting firms as well as academics; 
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- All contributions made by our local contributors are made on a pro bono basis. In exchange of their 

participation, and with their agreement, they will have the opportunity to have their names and the name of 
their institution acknowledged on the Benchmarking Public Procurement website as well as in the 
analytical report; 
 

- Questionnaire data complemented by a desk review of laws and survey responses by government agencies 
collected for reference and validation purposes;  
 

- Combined evaluation of the laws and policies in the books, and their execution, implementation and 
enforcement in practice measured through a case study approach of a hypothetical public tender which 
ensures comparability of responses across countries; 
 

- Focus on public procurement from the angle of the private sector, hence complementing existing 
initiatives. 

 
Benchmarking Public Procurement is based on an approach tailored to support decision-making by policymakers. 
Specifically, the project follows the successful approach undertaken by the World Bank Global Indicators Group, 
which has a recognized track-record for measuring countries’ laws and regulations and leveraging reforms. This 
approach has been implemented by the Doing Business project which assesses the business climate of 189 
economies globally. This approach has also been recently successfully duplicated on topics such as foreign direct 
investment (FDI) (FDI Regulations Database) and business regulations that affect women’s prospects as 
entrepreneurs and employees (with the Women, Business and the Law). 
 
Globally, indicators have been considered and recognized as being critical in contributing to decision-making and 
shaping public knowledge in global governance. Particularly, indicators are recognized as authoritative, because of 
their simplicity (K.E. Davis, B. Kingsbury, and S.M. Merry, 2010). Indeed, indicators can be easily communicated 
to any third parties and therefore “decisions based on indicators are expected to be, ceteris paribus, relatively 
transparent”. In addition, indicators provide “unequivocal ordinal data” and therefore more consistency in the 
decision-making process. Research has shown that, once an indicator is released and debated for a year or two, the 
indicator is then “presented simply as a fact that describes a country’s situation, with virtually no discussion about 
the source of the data or the nature of the indicator itself (K.E. Davis, B. Kingsbury, and S.M. Merry, 2010).  
 
In that respect, the Doing Business indicators are recognized to be extremely influential and successful in attracting 
the attention of senior policymakers, government officials and the business community in many of the World 
Bank’s client countries (World Bank Independent Evaluation Group, 2008), thus significantly contributing to 
benchmarking economies against good practices and motivating policy makers in improving their laws and 
regulations. 
 
Indicators are also recognized as a new way of governance where the decision-makers, the end-users (such as 
private firms) and any other participants in the system (such as lawyers, consultants or accountants) can partake. By 
involving all the possible stakeholders at the stage of the data collection, indicators allow the end-users of the 
procurement system to have a significant impact on the content of the indicators measuring this particular system, 
even if they are neither the formal promulgators of the indicators nor the governors (K.E. Davis, B. Kingsbury, and 
S.M. Merry, 2010). The unique characteristic of the Benchmarking Public Procurement initiative, in that sense, is 
that it specifically reaches out to private firms which are using the public procurement system of their country.   
 
This approach will allow the collection of comparable data on pertinent laws and their implementation. This 
approach will also allow the team to complement input from private sector practitioners with feedback from public 
sector officials who remain the main users of public procurement systems in the measured countries. The 
Benchmarking Public Procurement initiative plans to collect high quality data therefore providing a unique cross-
country analysis. In fact, similarly to Doing Business, the strength of the project’s methodology resides in the 
relevance and reliability of the data.  
 
Additionally, the BBP initiative will conduct a yearly assessment of the regulations and procedures, thus recording 
each reform and change of practice. This approach will help governments reforming public procurement by 
providing comparative models of good practice and reliable ways to measure progress over time. 
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3. The Benchmarking Public Procurement initiative is composed of four key areas and indicators 
 
An extensive consultation was organized with a roster of public procurement experts in order to refine the 
methodology, the thematic coverage and the final objectives of the initiative. In fact, the design and focus of each 
Benchmarking Public Procurement indicator and the associated questionnaires have been developed on the basis of 
the feedback received from periodic consultations with members of the Expert Consultative Group (ECG) 
comprising leading legal experts and practitioners from many organizations, among which: 
 

- The World Bank Group – including both the World Bank and IFC; 
 

- The George Washington University; 
 

- Organisation for Economic Co-operation and Development (OECD); 
 

- United Nations Commission on International Trade Law (UNCITRAL); 
 

- The American Bar Association (ABA); 
 

- General Electric (GE). 
 
As a result of the extensive consultation process, the focus of the pilot indicators was narrowed down to four 
thematic areas that will be anchored around three main pillars aiming at promoting a level playing field and fair 
competition in the public sector arena: transparency, accountability and efficiency.  
 
The four key areas of analysis will be anchored in the pre-tendering and tendering phases of a procurement process. 

Although the procurement process is divided into five phases, the pre-tendering phase (procurement planning, 
needs assessment and document preparation) and tendering phase of the procurement process are the most 
vulnerable to corruption. In the pre-tendering phase, transparency and accessibility of the needs assessment, 
procurement plan and specifications makes them less prone to manipulation. In the tendering phase, transparency of 
the award winner, the criteria for selecting the winning supplier, the price offered by this supplier etc., makes it 
more difficult to hide a fraudulent selection. However, it is important to note that even though the questionnaires 
developed do not ask about specific anti-corruption measures in place or perception of the impact of corruption, 
Benchmarking Public Procurement assesses transparency and accessibility of public procurement information, 
which have a direct impact on corruption and competition.   
 
The Benchmarking Public Procurement indicators measure the characteristics of laws and regulations (de jure) and 
their implementation in practice (de facto).  
 
The two legal indicators assess the regulatory framework on transparency and accountability:  
 
First indicator: Accessibility and clarity of public procurement regulations:  
 

The rationale behind measuring the accessibility and clarity of public procurement regulations relies in its close tie 
to the three pillars mentioned earlier. Transparency in public procurement refers to the accessibility to “laws and 
regulations, judicial and/or administrative decisions, standard contract clauses on public procurement, as well as to 
the actual means and processes by which specific procurements are defined, awarded and managed”.   Transparency 
also encapsulates the consistent, timely and user-friendly disclosure of information on public procurement 
opportunities.  
 
Balancing efficiency and effectiveness of the procurement process with the proper level of transparency to be able 
to enhance control and deter corruption is a challenging task.  
 
Information should be provided in a user-friendly way. If the rules provide for many sub-regimes and exceptions, 
potential bidders might feel that bidding is difficult, if not impossible, without counselling from attorneys and other 
experts. According to the OECD, “new technologies, such as a “one-stop-shop” portal, can play an important role 
in providing easy and real-time access to information for potential suppliers, track information and facilitate the 
monitoring of procurement processes (OECD, 2009).”  Governments can deal with those challenges to transparency 
by providing for accessibility and clarity of public procurement laws and policies, disclosure of the procurement 
contract specifications and management, and recording of the procurement procedures.   
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Questions capturing the data are chronological, following the typical sequences of a public procurement tender. A 
first series of survey questions covers access to procurement rules and data in general. They assess whether the 
regulatory framework provides that these rules and data must be published and accessible. A second series of 
questions covers access to information during the pre-tendering phase. This section of the survey asks about 
bidders’ accessibility to the procurement plan and pre-tendering consultations. A third series of questions covers the 
tendering phase and accessibility of procurement opportunities; the terms of the tender; bid submission and bid 
evaluation.  
 
Second indicator: The oversight mechanisms in place and the extent of public procuring official's 
accountability:  
 

As a key condition for a public procurement system to operate with integrity, the OECD Principles for Integrity in 
Public Procurement (2009) emphasize the availability and effectiveness of accountability and control mechanisms. 
The eighth OECD Principle highlights the importance for governments to establish a clear chain of responsibility, 
together with effective control mechanisms.  
 
The rationale behind measuring accountability of procurement officials is because it has important economic 
consequences. The lack of accountability of public procurement officials may lead to: 
 

- Additional costs due to non-commercial actions, such as corruption or favoritism; 
 

- Less competition, as suppliers are deterred from engaging in business with government. 
 
An over-rigorous rule-based approach that reduces discretion of public officials might impair the flexibility needed 
to achieve the best economic outcome, especially for more complex contracts governments conduct business in the 
most economically rational way, in order to save public money and ensure long-term growth of the market.  A risk-
based approach might be a suitable measure to balance accountability and control mechanisms in procurement. 
 
The purpose of procurement oversight and control is to ensure that governments act in a fair and cost-efficient 
manner in awarding contracts. Internal control systems and external audit and oversight are ideally part of the 
accountability framework of public procurement. Internal controls range from financial control, internal audit to 
management control.  Internal controls, for example, can be conducted as a preventive measure by tendering 
authorities, as they are aware of the administrative regulations and often familiar with fraudulent patterns. In 
addition to internal controls, external audits can be conducted by external experts or supreme audit institutions to 
reinforce monitoring and control. Their aim is to detect fraud and corruption or, in the case of performance audits, 
to ensure compliance with rules and review actual benefits of the procurement case.  In several countries, 
parliamentary committees serve as independent oversight bodies to review projects and review investigations. 
Bidders should be afforded a chance to report suspicious irregularities or appeal a decision. 
 
In the area of accountability, governments can design the strength of institutions in charge of overseeing the 
procurement process at its different stages that is, essentially, the resources allocated and level of independence and 
reporting structures. Further, it is important to ensure coordination and communication between the various 
accountability and control mechanisms.  
 
While the indicators presented in this proposal take primarily the perspective of a private sector company, this 
particular indicator takes the perspective from a government oversight institution, with the goal to measure the legal 
provisions applicable for an oversight entity to monitor and control a public procurement office and/or government 
procuring agency. It assesses the compliance of national legal and regulatory frameworks with international good 
practices. This topic particularly covers general reporting and recording obligations within local government 
entities. It collects data on whether public officials are required to provide feedback on procurement activities to the 
procuring entity or to report suspicions of fraud, misconduct or maladministration (and, if it is the case, if they are 
protected against retaliation). It also looks at recording obligations (scope and method). Recording of decisions in 
the procurement cycle is important to enhance transparency by keeping a trail to audit, to challenge the procedure, 
or enable public scrutiny.  Records should be relevant and complete throughout the procurement cycle, from needs 
assessment to contract management and payment.  
 
In addition, this topic also deals with internal control system and monitoring performance of the system at the 
procuring entity level. It measures the existence of internal control and management procedures throughout the 
procurement process, the type and frequency of internal controls, and the relevant recording obligations and 
whether there is a monitoring system within the procuring entity or, if not, within the central government (and, if 
they exist, the scope and frequency of internal audits). Finally, the indicator looks at external controls. It covers 
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routine external controls (the oversight entity, the scope and frequency of the audits, and the obligation to report). 
Particularly, this indicator asks about external auditors’ obligation to report suspicions of fraud and whether they 
are able to rely on a list of red flags indicators helping them in detecting fraudulent behaviours. It also covers ad 
hoc external controls, in case there is a permanent parliamentary committee in charge of overseeing high-profile 
procurement cases or an Ombudsman entitled to conduct investigations and solve matters by conciliation. 
 
In addition, two time and motion indicators examine the bidding process and the complexity to challenge a public 
procurement tender: 
 
Third indicator: The bidding process and ease of submitting a bid for the public procurement of a particular 
good or service:  
 

The objective of governments is to run public procurement in a qualitative and fair way, so that they meet both 
good governance standards and economic effectiveness in terms of good value for money.  For the private sector, 
efficiency in terms of the ease of bidding is key as it is closely linked to transparency and accountability. 
Transparency of procurement processes can enhance efficiency, because bidders get access to laws and documents 
thus allowing for easier and an increased participation in tenders. Transparency and efficiency will also lead to a 
more competitive process. The way procedures and rules are drafted need to be carefully balanced with measures of 
efficiency, transparency and accountability to avoid excessive burden for potential bidders. However, too loose 
dispositions may be ineffective in deterring corrupt behaviours. By assessing the bidding process for a typical 
procurement tender, this indicator offers data on the steps, time and cost associated with bidding for a tender from 
the point of view of small and medium enterprises (SMEs). The aim is to assess the complexity and efficiency of a 
procurement system and process in terms of procedural steps, time needed for each step and cost associated with 
bidding for a standardized contract. In order to capture data on competition, this particular indicator looks at the 
open competition process, as it includes a range of features such as, for instance, notice of procurement 
information, use of standards and technical specifications that can promote competition, and the dissemination of 
opportunities to bid. 
 
This indicator covers the pre-tendering phase. It gathers data on the needs assessment’s phase, particularly on the 
means of exchange of information and the ability of experts and potential bidders to participate in the consultation 
process. 
 
During the tendering phase, the indicator collects data on the ease for potential bidders to be informed about new 
public procurement opportunities (through the possibility, for bidders, to sign-up for electronic alerts on new 
procurement notices or to obtain additional information to determine interest in bidding), to obtain the tender 
documents (online and in a timely fashion manner), to perform preliminary procedures (to register as a bidder), to 
prepare, formulate an offer and submit the offer. It looks at the conditions under which a procuring entity may 
determine the eligibility of a potential bidder to participate in procurement and the legitimate grounds of exclusion, 
with the underlying assumption that criteria for qualification should be limited to criteria deemed essential (such as 
the legal and financial capabilities and technical and professional abilities to undertake the relevant procurement). 
This indicator also focuses on evaluation criteria and basis for the award determining the successful tender and the 
contract award.   
 
When it comes to the award of the contract, the indicator focuses on the bid opening session and the process to 
obtain feedback from the procuring entity, when a bidder is disqualified or when a bidder qualified but was not 
awarded the tender.  
 
Particular attention is given to the question of the price of the contract and whether or not non-price criteria could 
be taken into account as a basis for the award of the procurement contract (such as, for instance, payment schedule, 
delivery time, operating costs, …). This question will be discussed further during the second round of consultations 
scheduled with the Benchmarking Public Procurement experts in 2014. 
 
Fourth indicator: The complaint mechanism and the ease of filing a complaint:  
 

One important aspect of transparency in public procurement systems lies in effective review and complaints 
mechanisms. A transparent procurement system gives bidders the opportunity to ask for clarifications and reviews 
and get timely responses. Thus, well-functioning review and remedy systems are a part of an efficient procurement 
system and are crucial tools to reach the objectives of transparency and accountability of the public procurement 
system. Research recognizes that the complaint review system of a country plays a fundamental role in protecting 
the integrity of the system (D. Gordon, 2005). In light of the significant percentage of countries’ government budget 
spent on procurements, providing an effective domestic review mechanism for vendors who believe that 
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government procurement officials have not conducted an acquisition lawfully brings an important measure of 
transparency and accountability to public procurement systems (D. Gordon, 2005). In addition, the ninth Principle 
of the OECD Principles for Integrity in Public Procurement (2009) stresses that governments should handle 
complaints from potential suppliers in a fair and timely manner. To ensure an impartial review, a body independent 
from the procuring agency with the power to enforce its decisions should rule on procurement decisions and 
provide adequate remedies. Review and remedy systems and mechanisms are important to provide a check against 
fraud in the procurement process and thus contribute to enhancing transparency and accountability.  
 
This indicator measures the ease of resolving an irregularity in a public procurement process through a complaints 
review system. It will present data on the time, procedures and cost involved in a complaint process hence 
measuring the effectiveness of review and remedies procedures, which is fundamental to creating accountability in 
an institutional framework as well as its amenability to enforcement.  Hence, this particular indicator will measure 
whether the complaints mechanism of a country is timely, efficient, transparent and independent. In addition, this 
topic also presents legal indicators assessing the quality of complaint mechanism in place and gathers data on: 

 
 

- Complaints filed before the conclusion of the procurement contract; 
 

- Methods available to file a complaint; 
 

- Different review bodies authorized to hear complaints (first-tier, two-tier or third-tier review bodies); 
 

- Whether the supplier presenting the complaint has to show standing (including time, procedures and cost 
involved); 
 

- Whether complaints trigger a suspension of the procurement process; 
 

- Various aspects of the review process (including time, procedures and cost involved); 
 

- Alternative Dispute Resolution mechanisms available; 
 

- Complaints filed to challenge the award of the contract; 
 

- The procedure followed and how it differs from the process to file a complaint on the tender process. 
 
Results of this particular indicator are expected to be highly significant, as research has shown that complaints 
review systems across the world have a lot of similarities and “there are rich opportunities for comparative review” 
(D. Gordon, 2005). 
 
4.  The Benchmarking Public Procurement initiative is currently piloted in 10 pilot countries 
 
Launched in 2013, Benchmarking Public Procurement is in its pilot phase: survey questionnaires were successfully 
rolled-out in late 2013 to about 1,000 contributors in 10 pilot countries.  
 
The population to which the survey is currently being administered includes a diverse group of public procurement 
experts: government officials with knowledge of public procurement laws, regulations and practices; consultants; 
academics and lawyers with extensive professional experience related to public procurement law. 
 
For the pilot phase, the Benchmarking Public Procurement initiative covers 10 countries: Afghanistan, Chile, 
Ghana, Jordan, Mexico, Sweden, Thailand, Turkey, Uganda and the United States.  
The main selection criteria for these countries are as follows:  
 

- Countries with high capital expenditure and public procurement budgets; 
 

- Countries representing all 7 regions globally; 
 

- “Good comparator” countries from the high-income OECD list of economies; 
 

- Countries of interest to the study’s main funding donor, USAID; 
 

- Countries where the Global Indicators Group has active working programs (e.g. Sweden). 
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The team is about to include the Russian Federation to the list of the pilot countries, as the Moscow government 
warmly welcomed the initiative and expressed interest in the inclusion of the country as the 11th pilot country. 
 
The data collection is still in process. Once the data has been fully received, it will need to be coded, analysed and 
validated through extensive desktop research as well as consultation with the project’s advisors and members of the 
ECG. During the subsequent phase of refining the indicators, the Benchmarking Public Procurement team will hold 
consultations on the final results of the pilot. Funding permitting, the Benchmarking Public Procurement approach 
will be refined and the indicators and their methodology will be reassessed on the basis of the data collected in 
2013.  
 
After a subsequent phase of indicators refinement, Benchmarking Public Procurement’s geographical coverage will 
be expanded and data will be collected in 70 additional countries during 2014 and in 109 additional countries 
during 2015, to reach a global coverage of 189 countries, in line with the Doing Business project. At the end of the 
second and third years, when data collection has sufficiently progressed, the Benchmarking Public Procurement 
team will seek additional feedback based on data collection results. A comprehensive database will be maintained 
and updated on a yearly basis and a synthesis reports will be prepared at the end of each year, which will highlight 
the findings from the analysis of the data.  
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The development of a contemporary model of public procurement maturity provides an opportunity to develop 
standards of performance across public sectors in every jurisdiction. The Public Procurement Maturity 
Framework (PPMF) applies well established management structures (Fayol, 1917) to an analytical framework 
that is readily understood by senior executives while providing a sophisticated evaluation of the status of 
procurement in a public agency or entity.  
 
The heart of the PPMF is a detailed analytical tool which assesses the sophistication of procurement policy and 
practices within a public agency, following a detailed set of themes. The model differs from previous 
procurement maturity models because is not based around the performance of KPIs, although these will be 
positively influenced by the application of the PPMF. Rather the Framework provides both a tool of analysis 
and a diagnostic for public organisations 
 
This presentation outlines the operation of the PPMF and its ability to change perceptions of 
procurement and enhance procurement practices across public agencies. The authors also present data on the 
operation of the PPMF with the results of two groups of analysis which address the pre-installation and post-
implementation phases of the PPMF. 
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CIPS and NIGP – The Partnership for Public Procurement 

The Public Procurement Maturity Framework 

 

1.0   Developing the Public Procurement Maturity Framework 

The Chartered Institute of Purchasing and Supply (CIPS) and NIGP: The Institute for Public Procurement 
formalised a long-standing relationship in 2011, by the signing of a partnership agreement, the aim of which was 
specifically to build a stronger public procurement profession.    Together it was agreed that the CIPS and NIGP 
partnership  would  become  the  ‘Partnership  for  Public  Procurement’. 

The  Partnership’s  aim   is   to  accomplish a common approach to developing the public procurement profession 
globally and provide frameworks that determine clear and consistent pathways for strengthening the 
professional practices of the individual and the organisation. In the latter part of 2011, the Partnership 
commissioned the Asia Pacific Public Procurement Research Group (APPPRG), led by Professor Guy Callender 
to undertake research into public procurement maturity.  

 Dr. Callender’s  effort  provided  the  theoretical  underpinnings  and  empirical  evidence  that  would  later  be  used  to 
build the CIPS-NIGP Public Procurement Maturity Framework (PPMF). 

The APPPRG spent over a year examining the nature of procurement maturity including a number of 
approaches to: 

x Defining a profession 
x Exploring the parameters of procurement including particular emphasis on public procurement 
x Reviewing an extensive range of potential maturity and professional procurement models 
x Reviewing the attributes of procurement compared to other professions 
x Evaluating options for a designing and developing the maturity model 
x Developing a Public Procurement Maturity Model for adoption by the CIPS and NIGP Partnership 

The purpose of this paper is to explain the basis for the PPMF, an overview of its structure, content, measures 
and benefits and how it provides a pathway and a journey to continuous improvement and heightened maturity 
across public procurement. 
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2.0   The background to the development of the PPMF 

The public procurement profession is diverse geographically, culturally and, in terms of practice, does not align 
to a single, recognized body of standards.  Given the challenges of the public procurement profession in the 21st 
century, the high levels of visibility, accountability and responsibility, in addition to public procurement being 
viewed as a key economic driver, there appears to be scope for unacceptable practices to continue.  

In the last three years in particular, there has been a rise in the distrust of public procurement with the increasing 
spot light on the global economic crisis and the inability of governments to manage public procurement 
effectively.  There is also evidence of unethical and inappropriate behaviour in both the developed and 
developing world.  Recent news stories offer ample examples of: 

x Negligent procurement and the associated risks and the significant reputational damage arising 
(example) 

x Fraud, bribery and corruption which is inherent in many countries despite the best attempts of 
governments and professional bodies to enact policies designed to prevent such misbehaviour (example 
– reference) 

x Unethical practices, poor transparency and accountability (reference) 
x Misspent public funds (reference) 

The public procurement profession is acutely aware of the perception of its role and often exposed inadequacies. 
While public procurement is doing much to elevate its practice, it needs to undo and overcome a legacy of 
inappropriate behaviour that has sometimes tainted the perception of public procurement in many parts of the 
world.   

While previous commentators on public procurement on the world stage would have us believe that these issues 
are something experienced mainly in Africa, it has become clear that in recent times such practices are endemic 
even in the developed world. The European Commission has recently published a full report on Corruption 
across the EU,  “EU  Anti- Corruption Report” published February 2014. The full report, stating that corruption 
was higher than 120 Billion Euros.   There are high levels of bribery in Poland, Slovakia and Hungary, 
particularly prevalent in Healthcare, however, while bribery appears to be less of an issue in countries such as 
Italy, Spain and Greece, it is clear that corruption appears to be higher.  The EU Commission report highlighted 
the following: 

“Public procurement bodies (that is public bodies   forms   one   fifth   of   the   EU’s total output –GDP)  and is 
vulnerable to corruption, so better controls and integrity standards are needed. 

 

Further examples that these are not just developing world issues come from the UK National Fraud Authority’s 
(NFA) October 2011 report, “Procurement   Fraud   in   the   Public   Sector”. The report outlined the current and 
emerging risks from illegal activity in all aspects of public procurement during the pre-contract award phase 
through to false invoicing in the post-contract award stage. 

The US Department of Justice's National Procurement Fraud Task Force (NPFTF) has pursued more than 400 
cases of corruption since its inception in 2006 through to the end of 2010, 27 per cent of which have involved 
bribery. The NPFTF has also helped secure 300 criminal convictions and "hundreds of millions of dollars" in 
settlement 

It is these facts and many other examples of such issues across the world that brings together CIPS and NIGP 
under   the   umbrella   of   its   ‘Partnership   for   Public   Procurement,’   and   as   the   leading   professional   bodies  
representing the public procurement profession globally, seek to redress some of those issues.    It is the 
recognition that only by measuring performance against formalised and recognised professional standards that 
will allow the public procurement to understand how it is performing and how it can continue to improve and 
overcome such problems. 
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Looking inwards, however, the profession wishes to redress the balance and in doing so on a significant scale, 
become highly sophisticated, substantially more commercial in approach and involved in many government-led 
attempts to drive stronger and more sustainable economic growth.   

Concurrently, the public procurement profession is in search of status, value and recognition for practitioners 
and their public procurement organisations, which would benefit from standards and practices for public 
procurement,     

The  partnership  has  worked  with  key  stakeholders  in  the  profession  to  develop  a  ‘Public  Procurement  Body  of  
Knowledge’,   collaborating   to   enhance   the  maturity   of   public   procurement   around the world. In doing so the 
partnership seeks to address four key issues that Callender et al (2012) identified as part of the empirical 
research, which needed to be considered as part of the work to support the development of the PPMF: 

1. Developing a common language for the public procurement profession 
2. Developing a functional model for the profession 
3. Building opportunities for influence, power and control 
4. Building a professional self-consciousness and professional status for public procurement. 

An important part of any profession is to develop and own a body of knowledge that is exclusive to the 
profession. The aim being that the knowledge base is unique to the discipline of public procurement and stands 
as the foundation upon which all standards of practice for the profession may be developed and professional 
judgements formulated.   

The body of knowledge defines the basis for the practitioner in public procurement to manage the function 
consistent with determined standards of practice and a defined pathway for professionalism.  CIPS and NIGP 
has already made headway in this area through the development and adoption of Values and Guiding Principles 
(VGPs)  for the public procurement professional as well as developing and publishing key practices. Through 
the PPMF, the partnership continues its endeavours. 

In its latest step, developing a Public Procurement Maturity Framework, the Partnership for Public Procurement 
seeks to provide structures of accepted and evolutionary practice, which are designed to drive up the standards 
of public procurement around the world, enhancing the performance and maturity of public procurement.  It also 
seeks to fill a vacuum within public procurement for a single, comprehensive point of reference. 

While both organisations in the partnership recognise there are various related procurement maturity 
frameworks derived from  academia and consultancy models, there appears to be no one standard model of 
‘public procurement maturity’ that could provide the foundation formally recognised global model.   

Previous research undertaken by Telgen, Lohmann and Uenk (2011) evaluated over 20 models of Procurement 
Maturity of varying types and from varying sources.  Conclusions derived from this work showed there was a 
significant amount of commonality in terms of the frameworks, but it appears that no one maturity framework 
has been able to act as the lead framework for public procurement.  Telgen et al (2012) show in particular, that 
many consultancy firms apply the frameworks as part of commercial audit and development projects. Often 
those frameworks are used for commercial means and the criteria and measures for which remain hidden.  
However, whether commercially driven or not, it appears that no one model has gained a foot hold in the public 
procurement space. 

The difference in the approach by CIPS and NIGP partnership is that it has invested in the Public Procurement 
Maturity Framework for the public good in order that government organisations around the world have a 
common, recognised framework that can serve as the reference point for professionalising its practices.  In 
doing so, CIPS and NIGP will assess and recognise those organisations who wish to achieve a standard of 
excellence and professionalism and to be recognised as being committed to professionalising public 
procurement. 
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3.0 Measuring procurement maturity and why it is important for the public procurement   profession? 

The concept of measuring maturity is very popular and increasingly organisations in the public and private 
sector are keen to understand their strengths and weaknesses, as well as how they perform compared to other 
like organisations. The rise in benchmarking studies around the world is evidence of this. This said, Nongwa 
(2012) noted there is no generally accepted definition of a mature organisation, much less a profession.  It is 
therefore important to consider why it is so necessary for the public procurement profession to develop and 
evolve in order to significantly improve in the future. 

Maturity measurement has its roots in quality management (Albu and Panzar, 2010) and an extensive literature 
review has shown that maturity models are really inspired by the need to improve organisational processes, 
performance and functions, something which is increasing important to public procurement, due to the 
increasing external scrutiny of its work.  Again the EU Commission report shows an increase in the number of 
Anti-Corruption Programmes to reduce the risks in diversion of public funds for unfair or fowl means.   

An interdisciplinary literature review revealed that a maturity model assumes progress towards goal 
achievement comes in either stages or in a continuous cycle i.e. continuous improvement. The ultimate ideal as 
highlighted by Lutteroth et al (2007) who described a  maturity   level   as   a   ‘level   of   organisational   capability  
created  by  the  capability  of  one  or  more  domains  on  an  organisations  process’.    It  is  an  ‘evolutionary  plateau’  on  
an   organisation’s   improvement   path   or journey from ad hoc practices to a state of continuous improvement.  
This particular thought is planted in the work undertaken by the CIPS and NIGP partnership. 

It  is  well  known  that  procurement  models  aim  to  determine  the  maturity  state  of  an  organisation’s  procurement  
function.  Most models aim to development characteristics like the degree to which the model: 

x Is aimed at development rather than assessment alone 
x Builds on previous models as described in the Telgen et al report 
x Is scientifically/empirically tested 
x Aims at public procurement maturity specifically 
x Prescribes the best method or approach 

As such the research went on to suggest that the key features of the maturity of any profession and indeed the 
public procurement profession could be viewed under a number of headings, including: 

x Professional values  
x Professional standards 
x Professional responsibilities 
x Inter-professional roles and responsibilities 

CIPS and NIGP therefore viewed it as imperative to establish the Partnership for Public Procurement in order 
that it could ensure that the above aspects of maturity were embedded into Public Procurement.  In recent times 
the Partnership has embarked upon the first stages of this journey through the introduction of the “Values and 
Guiding Principles” by NIGP in 2010 and adopted by CIPS in 2012 as well as the development of the Public 
Procurement Principles and Practices, freely available resources for public procurement stakeholders.  These 
initiatives have been collaboratively developed with the public procurement profession in order to improve 
public procurement standards and practices, now reflected also in the new PPMF. 

4.0   What will the PPMF contribute to the public procurement profession? 

A significant feature of some maturity models is their capability to report on each maturity level, something the 
CIPS   and  NIGP   partnership’s  model   provides.      For   those   public   procurement   agencies   using   the   PPMF,   the  
benefit to the organisation’s performance will be significant, particularly when it has independently verified 
levels of maturity.  The investment in time and money ultimately provides public procurement agencies with a 
prioritised roadmap to get to the next level of maturity and a benchmark on which to gauge their performance 



8 
 

against some standard criteria. The PPMF has in its benchmarking capability identified and segmented all public 
procurement sectors in order to ensure benchmarking is sophisticated and meaningful.  Of course the PPMF has 
the added benefit of also provided a global bench marking, based again on similar or the same sectors. 

Research, (Jugdev & Thomas, 2002, Bourne and Tuffley, 2007. AICPA/CICA 2001) shows that organisations 
that pursue maturity improvements can expect to benefit from: 

x Improved budget 
x A measure of value for money and in the private sector profitability 
x Improved cycle times 
x Increased productivity 
x Improved quality 
x Customer and stakeholder satisfaction 
x Employee morale 
x Decreased cost of quality 
x Return on investment 

Historically, the Office of Government Commerce (OGC) in the UK, now known as Government Procurement 
Service, cited six of the above factors as a benefit to the UK Government when undertaking a maturity 
assessment of its project management processes.  The OGC suggested the benefit arose from putting in place 
continuous improvement plans with measurable outcomes based upon best practice.   Those benefits are 
expected to be in public procurement through the development of the CIPS and NIGP Public Procurement 
Maturity Framework.  

When undertaking the research, Callender et al (2012), ultimately made the following general assumptions that 
the CIPS and NIGP Maturity Framework will seek to address in order to help develop the maturity of the public 
procurement profession. 

1. A need for a common language in the public procurement profession in order that professionals can 
converse without intra-professional barriers. 

2. A learned society of public procurement practitioners which can be developed and nurtured and 
ultimate recognised in line with other key professions 

3. A knowledge base exists from which all procurement professionals can be developed, i.e. a common 
body of knowledge 

4. Public procurement has the potential to possess professional standing in the eyes of the wider 
community in every country. 

The Partnership recognised that the success of its PPMF must seek to achieve the following for government 
agencies in order to be of value and benefit, a framework that is balanced with key concepts, behavioural 
characteristics of an organisation, and key enablers and measures which ultimately seek to not only measure 
maturity but hasten the maturity of public procurement in order to achieve greater public benefit and ultimately 
work to change the perception of public procurement. 

The fundamental principles underpinning the approach of CIPS and NIGP is to allow the PPMF to be an enabler 
for continuous improvement, enhanced performance and a perspective of a growing and evolving global public 
procurement profession, in both the ‘developed’ and the ‘developing world’. 

 5.0   Why did CIPS and NIGP develop this model for maturity? 

There is no generally accepted definition of a mature procurement organisation within the public sector 
(Nongwa, 2012).  According to Telgen, Lohmann and Uenk (2011), the characteristics, type and number of 
elements used within maturity models differ; however, they typically provide  a  range  from  ‘Clerical’  through  to  
‘Strategic’.   Maturity models can be compared according to the type and number of elements used, general 
model characteristics, the number of development phases and the level of measurement detail (Telgen et al, 
2011).    The newly developed CIPS-NIGP Public Procurement Maturity Framework (PPMF) reflects a broad 
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range of organisational characteristics to provide a more robust and complete model of maturity grounded by 
academic research.  Specific characteristics that describe the value and underpinnings of the PPMF are as 
follows: 

x Serves as both an assessment model and a prescriptive developmental guide 
x Based on previous literature 
x Empirically tested 
x Supports first-and third-party assessment initiatives 
x Defines some optimum phases of procurement maturity Specific to public sector procurement 

The PPMF assessment owes much to the  “Five Pillars  of  Professional  Standing”  (Callender 2012).  The  “Five  
Pillars…”examines   and   defines   the   qualities   of organisational and environment behaviours that shape the 
maturity of procurement and management practice.  Callender’s  (2012) Five Pillars are: 

x Technical – continuously developed knowledge and practice built around the procurement body of 
knowledge 

x Functional – stewardship of the body of knowledge, code of behaviour and ethics, formal organisation, 
specialist knowledge and nominated champions 

x Internal consistency – common language, standards of practice, continuing search for new methods, an 
acknowledged and developing procurement philosophy. 

x External regulation – regulation by the profession body and by independent, legislative-based 
regulators. 

x External recognition – achievement and maintenance of societal recognition. 

These pillars support the six PPMF maturity phases:  

Ad-hoc, Process, Policy, Tactical, Strategic and Professional.  The   PPMF’s   construct is similar to previous 
maturity models which have also used stages or phases of maturity (Keough 1993; van Weele, 2001; Moller et 
al, 2006).  Each of these models was designed to address procurement maturity, though only  Moller’s  model  
was designed specifically for the public sector. 

Keough’s   Procurement   Development   Model   defines five stages of purchasing evolution. Based on his own 
experiences, Keough characterises the spectrum of maturity in qualitative terms whereby the purchasing 
function moves from ”Saving the factory”   through to providing ”World-class supply management”.   Keogh 
focusses on cost reduction as the only benefit of mature purchasing (Telgen et al 2011). 

Van Weele (2001) conducted a literature review of maturity models and developed a six-phase Supply 
Management Maturity  Model   based   on  Keough’s   model.  The difference in van Weele’s   model   is that Van 
Weele adapted Keough’s  model to apply an enterprise perspective to cost reduction.  He also created a Stage 
Three focussed more on total cost of ownership rather than unit cost; a Stage Four focussed on outsourcing and 
supplier relationships; and a Stage Five focussed on providing the most efficient and effective value chain 
possible to serve the end customer (Telgen et al 2011).   

Both of these models demonstrate how organisations could realize increasing potential savings by moving 
through the development stages.  However, according to Telgen, et   al   (2011),   Keogh’s   Model   requires  
cumulative capability whereby jumping a stage or not completing the work for each stage will not fully benefit 
the organisation.  By contrast, the PPMF is premised on the concept that organisations’   procurement-related 
behaviours reflect degrees of practice maturity.  There is no interdependency between each stage of maturity.  
This can be seen more fully within Section 4 of this paper. 

Moller et al (2006), inspired by the European Federation of Quality Management (EFQM) model, developed the 
SKI Development model for public procurement.  Their model was based on the Capability Maturity Model 
(Software Engineering Institute, USA, 1986) and the five-level maturity scale from Paulk et al. (1993).  This 
framework provided five levels of maturity from Ad-hoc to Optimized (Telgen et al, 2011).  Eight dimensions 
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were assessed via a self-assessment questionnaire including tendering, procurement policy and strategy, 
processes, reporting and supplier co-operation and management.     

The models mentioned above address the technical and functional features of the procurement profession which 
we know from research have become well advanced (Callender and Nongwa, 2012).  However, further research 
suggests that philosophical and broader knowledge development has suffered due to the focus on procurement 
functions and techniques.  This emphasis on tactical practices leaves “the Profession…somewhat frozen in its 
own development”. (Callender, 2012). 

Rather than focussing on procurement function and techniques, the PPMF uses the POLC Model (Fayol 1916; 
Daft 1983) to assess the behaviours and management practices used in the procurement process.  These provide 
the foundation principles of procurement management, each of them distinct but dependent functions: Plan, 
Organise, Lead and Control.  (For the benefit of the PPMF we have called Organisation “Process”.)   

Approaching maturity from a management perspective is not a novel idea, per se.  Both the EFQM (1991) and 
the INK (1992) models use fundamental concepts which include elements of the POLC model.  Yet, these 
models are neither procurement nor public sector specific and focus on assessing the general performance of the 
organisation using self-assessment methodologies.  An example of a procurement specific model which uses the 
POLC  model  is      Holger  Schiele’s  Supply  Management  Maturity  Model  (2007),  however  the  Schiele  model  has  
been developed specifically to prescribe one single supply strategy as more mature than another i.e. has a 
strategy been defined and documented or not.  The level of maturity within the model also strongly correlates 
with its savings potential within commodities. This is very specific and not the intention of the PPMF, which 
has been designed around the fundamental view that procurement maturity is not just about procurement 
practice and processes.   

The following provides a brief description of the behaviours and management practices as addressed within our 
PPMF Maturity Model for each of these four functions: 

Plan  

Planning is the identification of objectives and development of plans to achieve organisational objectives.  
Planning should take place at all levels within the organisation.  Responsibilities of the strategic, tactical and 
operational managers should be clear and there should be evidence of preparation for the actions which will help 
the organisation meet its goals. 

 

Process 

Processing (or organising) is the alignment and fair allocation of resources in a way that best meets a 
government entity’s  goals.  Process development includes identifying the flow of actions, key stakeholders, and 
the departments or individuals who are responsible for each action. 

Lead 

Leading is how the procurement function and/or department guides, motivates and influences stakeholders 
toward achieving their objectives most effectively and consistently with organisational goals.  This includes how 
procurement staff and those with delegated procurement authority are developed through training and education. 

Control 

Controlling is how the procurement function and/or department evaluates and modifies its activities to ensure 
that its objectives are achieved.  Efficiency targets are established and results monitored against these targets.  
Contract outcomes should be clearly identified and staff allocated to manage these contracts.  Activity should be 
adjusted accordingly and reported. 
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The intent of this section has been to demonstrate how the PPMF was developed for use as a universal standard 
to assess procurement practice and additionally promote a common language and philosophy for public 
procurement maturity.  It has been created from a basis of management study, a literature review, lessons 
learned from previous maturity models and from the extensive experience of the two largest professional 
organisations representing the public procurement profession.  The next section of this paper will show how the 
framework can be used in practice, helping government sector practitioners to optimising the value of their 
procurement programs.  

6.0   How can the framework be used in practice to change the shape and perception of public 
procurement? 

The PPMF has been designed to help public sector agencies identify and understand the consequences of their 
current state of maturity relative to public procurement’s role as an economic enabler and contributor. It is 
expected that procurement’s profile in an agency and the professional recognition of public procurement will 
also be enhanced.  Both the self-assessed feedback and the expert-assessed feedback allows a public sector 
agency to understand the journey that they need to take to meet their particular agency’s goals and targets which 
include increasing stakeholder demands for public procurement.   

Initially, the tool enables the agency to understand whether they practice procurement in an “unstructured” or a 
“structured” manner.   

An “unstructured” assessment indicates that procurement is being carried out without clear process, governance 
or planning.  Although lack of structure provides a degree of agility for the public sector agency, that same lack 
of operational discipline exposes the agency to greater risk of malpractice.  It becomes very difficult for an 
agency to ensure purchasing decisions have been made rationally, ethically and in the best interests of the 
agency.   

A “structured” assessment indicates that procurement is typically carried out in a manner consistent with best 
practices and is an integral contributor to setting and achieving agency business goals and outcomes. The agency 
recognises the importance of procurement and sees it as a distinct function.  Procurement policies and processes 
will have been developed to ensure that procurement activity is carried out in accordance with standard practices 
across   the  agency  and  established  methods  of  mandating  approved  procurement  practice   to  reduce  ‘maverick’  
spend and other anomalous buying behaviour has been developed and implemented. 

Within the framework, unstructured is indicated  by  an  ‘Ad-hoc’  response  whereas  structured  is  indicated  by  any  
one of the following maturity phases: 

x Process 
x Policy 
x Tactical 
x Strategic  
x Professional 

It is highly unlikely that any agency will consistently reflect a single level of maturity across all procurement 
behaviours.  In fact, as shown here, most organisations will demonstrate aspects of a number of levels of 
maturity.   
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The PPMF works by an agency identifying its current phase of maturity through self-assessment.  Once noting 
the relative maturity of agency practices, the agency can focus on and develop specific areas of function towards 
its desired level and/or have this verified by a professional assessor.   
 
This next section of this paper sets out to provide an overview of each of the six models of procurement 
maturity and the consequences of adopting each model. 

6.1 Ad-hoc Model of Maturity 

An agency carrying out procurement in an Ad-hoc way will not have clearly defined procurement policies, 
procedures  or  processes.     ‘Buying’  activity will take place by a variety of individuals in different departments 
which   may   or   may   not   have   professional   credibility.      The   ‘buying’ activity will typically be co-ordinated 
through the accounting system and not by any other control mechanism.  There will be no anticipation of the 
procurement requirements for the agency and suppliers will be easily able to dictate their own terms and 
conditions.     The   language   and  philosophy  of  procurement  will   be   absent   from   the   agency.      ‘Buying’  will   be  
perceived a simple clerical activity. 

The consequence of adopting an Ad-hoc Maturity Model is that it will be challenging to assess whether 
procurement has met the needs of the agency.  Without clear procurement plans, it will be difficult to analyse 
whether or not the procurement activities were carried out in the most efficient and effective ways.   

6.2 The Process Model of Maturity 

Agencies approach procurement as a series of actions leading to a set of results reflect a Process Model.  
Agencies managing procurement in this way will still not have clear policies in place, but will have a set of 
formal  ‘buying’  processes.    Procurement  decisions  will  tend  to  be  made  in  absence  of  any  formal  procurement  
structure.  The language and philosophy of procurement still remains immature with procurement not seen as a 
core competence, but typically seen as a minor element of finance. 

The   consequence   of   adopting   a   Process   Maturity   Model   is   that   ‘buyers’   will be accountable to functional 
managers, those creating the specifications, and will be constrained by requirements to purely follow the stated 
procurement process.  No clear or consistent policies will exist causing difficulties in monitoring practices and 
measuring success.  It is unlikely that agencies will be benefiting from any consolidation of buy or aggregation 
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savings.  Supply chain risk is also unlikely to be monitored leading to increased costs of acquisition, missed 
deadlines and quality failures. 

6.3 The Policy Model of Maturity 

An agency operating within a Policy Model will start to view procurement as a regulated activity.  The agency 
will recognise the importance of procurement as an activity with established procurement plans and policies.  At 
this phase of maturity, there will be evidence of a procurement department managing procurement activity 
although there will be limited co-ordination.  The language and philosophy procurement will be accepted by the 
agency through formal procurement processes.  However, formal training of procurement staff may not be given 
priority. 

The consequence in adopting  a  Policy  Maturity  Model  is  procurement  decisions  will  be  left  to  ‘buyers’  whose  
delegations  are  unclear  and  therefore  ‘Maverick’  buying  may  be  high.    Purchases  will  typically  be  made to solve 
short term problems with little thought for the long term impact on the agency or its stakeholders.  This could 
lead to increased supplier-related costs through price changes, contract scope creep and limited understanding as 
supplier management is also limited. 

6.4 The Tactical Model of Maturity 

An agency operating within a Tactical Model will have recognised the importance of procurement and see it as a 
distinct function.  Reliable procurement processes will exist ensuring procurement activity is carried out in 
accord with standard practices across the agency.  There will be established methods of mandating approved 
procurement  practices  that  reduce  the  earlier  mentioned  ‘maverick’  spending and anomalous buying behaviours. 
Procurement policies will be established across all major aspects of procurement.  The language and philosophy 
of procurement is increasingly more mature with procurement recognised and referred to as a value-adding 
function and represented at senior management level by a Chief Procurement Officer or similar titled officer. 

The consequences of adopting a Tactical Maturity Model is that procurement decisions will be made according 
to procedural rules rather than the strategic significance of the buying decisions, although well-defined 
procurement processes will be in place covering major procurement activities such as tendering, supplier 
selection and contract management.   

Typically, supplier evaluation will focus on just financial analysis and contracts will be awarded to the lowest 
priced offers as product or supplier market intelligence is unlikely to be fully undertaken and there will be little 
consideration of the long term benefits or other consequences of the buying decision. 

6.5 The Strategic Model of Maturity  

An agency operating within a Strategic Model will have a well-designed and established procurement function.  
The agency will see procurement as a strategic activity clearly aligned with the strategic goals and longer term 
plans of the agency. Supplier selection procedures, supplier relationship management and contract management 
processes have been developed to ensure that the outcomes of buying decisions match the strategic intent of the 
original buying decision.   

All positions within the procurement team will be filled with individuals possessing recognisable training and 
education in addition to relevant experience.  Continuous professional development is encouraged throughout 
the team and cross-disciplinary and cross-functional interactions between staff and end-users will be seen as 
normal behaviour.  The language and philosophy of procurement is mature within the agency with procurement 
decisions governed by an overarching set of procurement policies and strategies. 

There are consequences of adopting a Strategic Maturity Model as it is likely that the procurement process may 
take longer and be less agile. However the positive consequences of aligning procurement decisions to the 
agencies strategy will outweigh the negatives.  Uniform policies, strategies, procedures and processes adopted 
across the agency will provide clear data and information in order to make good strategic procurement 
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decisions.  There will be a focus on maximising end-user satisfaction, whilst managing costs and minimising 
supply chain risk.  The procurement function will be strongly led at executive level and will have a clear 
understanding of its impact on the agency.  It is likely at this stage that perceptions of public procurement will 
be improved internally as greater professionalism is exhibited cross-functionally across the agency, not just 
functionally within the department.  Economically benefits should also be felt as stronger controls and measures 
are in place. 

 6.6 The Professional Model of Maturity 

An agency attaining the professional level of procurement maturity recognises both the strategic contribution 
and the need to have a professionalised approach to managing and conducting procurement across the agency.  
The organisation executive will intuitively recognise the contribution of procurement to commercial decisions 
by the agency. This knowledge will be supported by the appointment of suitably qualified and educated staff at 
all levels of procurement that will be expected to maintain professional currency through compulsory 
continuous professional development.  There will be strong evidence of consistent use of supply market 
intelligence, spend analysis, supplier performance measurement and management and continuous supply chain 
performance and risk assessment. From a benefit perspective, there is evidence to suggest that those 
organisations who embark upon spend analysis programmes are more likely to identify potential diversion of 
funds for unethical means i.e. identify bribery, fraud and corruption.   

The language and philosophy of procurement will be fully integrated into management practices within the 
agency and will be consistently applied by staff in their dealings with end-users and suppliers.  This means that 
procurement senior management and organisation executives act in accord with procurement policies, 
philosophies and practice.  The organisation will typically have a Chief Procurement Officer, appointed at 
executive level, who along with the senior members of the procurement team will have extensive links into the 
knowledge community of procurement, its professional bodies and centres of learning. In an agency operating at 
this level, procurement staff will engage in a constant search for improved methodologies for initiating and 
managing procurement decisions and suppliers.  

The consequences of adopting the Professional Maturity Model of procurement are that the organisation will be 
taking all the positive aspects of the strategic model and executing them in a highly developed and well 
governed way.  Decisions will be made based on a sophisticated analysis of supply markets and the most 
appropriate approach to market chosen by the highly educated and experienced procurement team.  This should 
lead to sustainable cost savings and risk mitigation and give enhanced credibility to procurement both internally 
and externally as a result.  

Ethical procurement practices will be embedded into governance rules at Board level leading to the profile of 
the procurement team being elevated within the organisation.  Suppliers will perceive the organisation as a 
‘buyer  of  choice’  and  its  procurement  operations  will  be  valued  as  professional  and  competent.  Greater focus 
on independent and external measures and recognition of ethical and transparent practices will also be evident. 

The PPMF framework used correctly and aligned to the agencies mission, vision, goals and targets creates 
increased professionalism in practice and provides a structure for a positive culture of change and evolution in 
procurement practice.  The CIPS-NIGP partnership will furthermore take the benchmarks from the PPMF to 
motivate and encourage others to be more aspirational in practice.   This again serves to in part improve the 
perception of public procurement. 

7.0   Conclusions 

Though a dearth of procurement maturity frameworks derived for different purposes and different circumstances 
exist, at this time, none appear to be specifically directed to the cause of Public Procurement. Yet, the current 
focus on public procurement is immense.   

CIPS and NIGP have, through the desire to professionalise public procurement, sought to put in place a 
framework that would create a sense and consistency of measure of Public Procurement Maturity, while at the 
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same time creating for public entities clearly defined pathways for continuous procurement improvement.  The 
aim of the framework designed is to specifically look not just at the measurement of the maturity, but to look at 
the progression of public procurement maturity, always creating an opportunity for government agencies to up 
their game.   This was at the heart of what the partnership wanted to achieve, particularly in the light of the 
increasing pressure upon government organisations around the world to be more effective, more value driven 
and able to respond in innovative, strategic, optimised and ethical ways that meet the needs of stakeholders 
regardless of where they are located.  In essence, this framework gives way to creating an open and transparent 
benchmark of what good procurement can look like and what stakeholders of public procurement can expect. 

The consequences of each stage of the Public Procurement Maturity Framework are clearly defined and, 
therefore conversely, so are the consequences of not responding to the need for any government agency to 
improve the state of its procurement practices.  It is increasingly hoped that government organisations and 
agencies will utilise this tool to put organisations on a pathway to improvement, not necessarily defined by 
achieving  a  ‘Professional  Maturity  State’,  but  in  line  with  the  need  of  the  organisation, its context and the scope 
of its capability.  The added benefit of benchmarking government agencies against others of their type and 
around the world is significant and encourages a sector approach to continuous improvement rather than just an 
organisational approach. 

Adopting a maturity-based approach supports an improved perception of public procurement and 
simultaneously serves to strengthen the position of public officers as they rebuild credibility after many years of 
demanding economic times. It is hoped that each government organisation and agency, wherever they are in the 
world, will undertake the journey to improve quality, productivity, outputs, value for money, customer 
satisfaction and a return on investment for the future. Doing so gives stakeholders greater confidence that ethical 
and effective public procurement practice is open, transparent and maximizes benefits for all.        
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Abstract 
Background: 
This paper examines the procurement methods of the Federal Republic of Nigeria’s Bureau of 
Public Procurement (BPP) and Jigawa State’s public procurement under the established national 
Due Process and Project Monitoring laws and guidelines. It critically explains the public 
procurement regulations based on public procurement Act 14 of 2007. Procurement of goods, 
works and consultancy services and even national shopping of Federal Government and Jigawa 
State’s ministries, extra-ministerial offices, departments, agencies, parastatals, corporations and 
all other public entities set up by the Constitution or Act of the National Assemblies (federal and 
state) whose funding is originally derived from the Federation Accounts and internally generated 
revenues in the national budget are reviewed and compared with the international procurement 
implementation strategies and contract administration’s rules and guidelines. 
The Federal Government’s Bureau of Public Procurement process of awarding contract is, 
indeed, faulty when compared to Jigawa State’s procurement under its Due Process and Project 
Monitoring Bureau (DP&PMB). Some of the fault lines that this paper seeks to address heavily 
rest on the modus operandi of the procurement budgetary implementation of the Federal 
Government and Jigawa State government whereby at the Federal level, the budget is operated at 
70 per cent recurrent expenditure and 30 per cent capital expenditure, which is the reverse, and is 
inversely proportional to Jigawa State’s procurement budget provision and implementation. The 
paper argues that a sound procurement system must be operating on relatively balanced budget 
and must have the desired impact to inspire the confidence and willingness-to compete with 
well-qualified vendors. 
 
Methodology: 
Content analysis is used as a methodology where existing literature on procurement are reviewed 
and analyzed more succinctly. 
 
Result: 
The paper observes that there is a clear demarcation line between the requirements of 
international public procurement best practice(s) where efficiency implies practicality, especially 
in terms of administrative/ professional capabilities of the purchasing entities and the Nigeria’s 



 

public procurement laws, policies and practices. The success story in Jigawa State is on 
efficiency, fairness, transparency, accountability and ethical standards in contract award and 
execution. Other direct negative results at the Federal level include bribery by frustrated or 
unscrupulous vendors and purchasing entities, which gives non value for money, betrayal and 
abuse of the public trust for personal gains. 
 
Conclusion: 
The paper concludes that a procurement system that fails to comply with international best 
practice is a menu for unprecedented corruption and bad procurement disaster, because it is to be 
done on submission of inflated and deflated tenders followed by delayed and defective 
performance. 
 
Key words: Procurement Act 2007, Procurement law, Due Process and Project Monitoring 
Bureau, Bureau of Public Procurement, Jigawa, Federal Government, Nigeria. 

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 

 
 
 
 



 

 
 
 

1. INTRODUCTION 
The Bureau of Public Procurement (BPP) of the Federal Government of Nigeria (FGN) 
and Due Process and Project Monitoring Bureau (DP&PMB), Jigawa State, Nigeria have 
established general policies and guidelines relating to public sector procurement. The 
conceptualization, planning , design and implementation of projects at federal and state 
levels in Nigeria, particularly in Jigawa State, provides room for proper delivery of 
services, goods and consultancy.  
Public procurement laws give opportunity(s) for award of contract with due diligence and 
procedure. The procuring entity (PE) needs to adhere to the public procurement Act 
provision, including certifying all federal and state procurements subject to the Bureaus 
approval and award of contracts (Office of the Head of Civil Service of the Federation ,2012: 
1-17 ) . 
The Federal Government of Nigeria’s method of procurement, though traditional in 
nature, has made enough provisions and suggested requirements, which the procuring 
entities (PEs) must comply before they are given contracts. This is similar to what the 
Jigawa State Due Process Law and guidelines enabled with the hope of obtaining the best 
possible value for money on behalf of the client and government of Nigeria (Bureau for 
Public Procurement Manual, 2011:1-5). 
 

2. AIM 
The aim of this paper is to investigate the public procurement planning and 
implementation by Federal Government of Nigeria and Jigawa State to see whether they 
are done in accordance with the laid down laws and guidelines. 
 

3. OBJECTIVES 
The objectives of the paper are: 
• To identify areas of common engagement between the FGN and Jigawa State public 

procurement laws. 
• To determine whether there are violations or breach in procedure in the procurement 

implementation strategy. 
• To observe the lapse that is in public procurement between Jigawa State and Federal 

Government of Nigeria. 
• To suggest possible ways of improving public procurement principles based on its 

existing laws and guidelines. 
• To compare and contrast between Jigawa State Due Process procurement Law No. 14 

and guidelines and the FGN’s Bureau for Public Procurement 2007 Act No. 14. 
 



 

4. METHODOLOGY 
This paper used content analysis as a method where data was collected and analyzed 
based on the existing literature on public procurement in Nigeria. Primary source of data 
such as textbooks, journals and reports on procurement were read and analyzed while 
constructing this paper. Secondary source of data such as Newspapers and articles on 
internet were used as reference material that helped in analyzing data. The paper is 
limited to the existing literature on procurement laws in Nigeria by comparing it with 
international public procurement rules. 
 

5. AN OVERVIEW OF FGN’s BBP Act 2007 NO. 14 
The preamble to 2007 public procurement Act No. 14 provides the regulatory framework 
that is responsible for the monitoring and overseeing of public procurement. It 
harmonizes the existing government policies and practices by regulating, setting 
standards and developing the legal basis and professional capacity for public procurement 
in Nigeria (Federal Republic of Nigeria Official Gazette 2007: 209). 
The scope of application of the Act encompasses all the procurement entities in Nigeria 
from the federal to state governments. 
 
All entities outside the foregoing which derive at least 35% of funds appropriated or 
proposed to be appropriated for any type of procurement described in the Act from the 
Federation share of the Consolidated Revenue Fund. 
The limitation to the 2007 procurement Act is on special goods, works and services 
involving national defence or national security unless President’s express approval has 
been sought and obtained (Bureau of Public Procurement, 2011: 5). 
 
The hallmarks of proficient public procurement are: economy; efficiency; fairness; 
reliability; transparency; accountability and ethical standards. 
Procurement as a purchasing activity is to give the purchaser the best value for money. 
For complex purchases, however, value may imply more than just price, for example, 
since quality issues also need to be taken into consideration (Paschal, 2013: 1-47). 
Any procurement system that fails to comply with the principal hallmarks of the above 
elements stimulates hesitation to compete, submission of inflated tenders containing a 
risk premium or submission of deflated tenders followed by delayed and defective 
performance. Indeed, negative direct results include bribery by frustrated or unscrupulous 
vendors and purchasing entities, bad value for those entities and their constituents and 
betrayal and abuse of the public trust for personal gain. 
In other word, proficient public procurement is not difficult to describe in principle or to 
distinguish from its antithesis in practice (Bureau of Public Procurement, 2011). 
The public procurement Act 2007 puts Nigeria in the league of countries with legislation 
on how public funds would be expended. 



 

Prior to now, Nigeria was among the few African countries without legislation on public 
procurement. However, the genesis of why procurement Act 2007 came to light was to 
institutionalize the operations of public procurement Bill that was sent to the National 
Assembly in 2003/2004 and on May 31, 2007 the two Houses (upper and lower) passed 
the Bill and on June 4, 2007 President Umaru Musa ‘Yar Adua signed it into law. 
Why is sound public procurement important? The quality, timeliness, suitability and 
affordability of the procured inputs can largely determine whether the public investment 
will succeed or fail. So the beneficial impact and contribution of the input, particularly in 
the case of technical assistance services, can exceed their direct costs. Yet procurement 
costs can be substantial, consuming scarce resources of tightly constrained government 
budgets. Here, five basic concerns that govern procurement policies need to be 
mentioned.  
• To ensure that goods and services needed are procured with due attention to economy 

and efficiency; 
• To ensure that public funds is used to buy those goods and services needed for 

national development; 
• To give all qualified bidders an equal opportunity to compete for contracts; 
• To encourage development of local contractors and manufacturers; and 
• To ensure that procurement process is transparent. 

 
6. AN OVERVIEW OF JIGAWA STATE DUE PROCESS AND PROJECT 

MONITORING BUREAU REVISED LAW NO. 14 AND GUIDELINES 
The Jigawa State Due Process and Project Monitoring Bureau Law states clearly the 
function of the Bureau based on the following: 
• To regulate and set standards to enforce harmonized bidding and tender documents 

for all the state contracts; 
• To ensure full compliance with the laid down guidelines and procedures on 

procurement; 
• To develop, update and maintain system wide database for the state on various 

procurements at the MDAs; 
• To uphold professional ethics and report erring procurement personnel, state and local 

government functionaries, department and private sector companies and their 
personnel to relevant authorities for appropriate sanctions; 

• To monitor prices of tendered items and provide price database advisory services to 
the procuring entity; 

• To perform pre-procurement audits; 
• To evaluate and monitor government projects from point of  award until completion 

and issue certificate accordingly; 
• To coordinate training to promote capacity building of procurement personnel of the 

state; 



 

• To sensitize, promote and educate the citizens and other stakeholders in the state on 
public procurement issues; 

• To provide relevant procurement and budget performance information to interested 
parties; 

• To publish the details of major contracts awarded in the state periodically; 
• To undertake procurement research and surveys; 
• To set and update standard bidding and contract documentations 
• To perform all things and carryout such other activities as are necessary and 

expedient for the full discharge of its functions under or pursuant to this law. 
 
These are the main functions of the Bureau. It therefore has the vested power to certify 
contracts procedures of every entity to which this law applies subject to thresholds as 
may be set by the council. The Due Process Bureau also has that power to stimulate 
guidelines to all procuring entities the procedures and documentation required for such 
certification from time to time (Due Process and Project Monitoring Bureau, 2012;  Office 
of the Head of Civil Service of the Federation ,2012). 
It can also call for such information, documents, records and report in respect of any 
aspect of any procurement proceedings where a breach, wrong doing, default, 
mismanagement and/or collusion has been alleged, reported or proved against a procuring 
entity or service provider. 
 
Indeed, the Bureau has the power to report and recommend disciplinary action against 
accounting officers of any procuring entity to the council for appropriate actions. It can 
also nullify the whole or any part of any procurement proceeding which is in 
contravention of the law (Due Process and Project Monitoring Bureau, 2012: 3). 
 
The Due Process and Project Monitoring Bureau has the power to enter into contract or 
partnership with any company, firm or person in order to discharge its function subject to 
approval by the Jigawa State Council. 
Part 4 of the Law subsection (g) and (h) give the Bureau the liberty to register all 
categories of contractors and issue certificate thereof. The Part stipulates a code of 
conduct for all public officers, suppliers, contractors and service providers involving the 
procurement and disposal of public assets. 
 

7. DISCUSSION ANALYSIS AND PRESENTATION 
The difference and similarities between the Federal Government of Nigeria BPP’s 
procurement Act 2007 No. 14 and Jigawa State DP& PMB’s Law No. 14 is that the BPP 
2007Act is purely meant for procurement purpose whereas the Jigawa Due Process Law 
No. 14 encompasses all aspect of procurement, project management and administrative 
guidelines. The Jigawa Due Process Law No. 14 does not limit itself to only 



 

procurement. It covers other matters related to training and development of public 
officers from all the state MDAs and the Due Process staff. 
Under the 2007 FGN-BPP 2007 Act No. 14, there is no provision for registration of all 
categories of contractors with the BPP. It only provides for registration of certain 
categories of contractors for mega projects with the FGN and BPP on procurement of 
goods, small works and national shopping. 
While the Jigawa state Law on procurement provides room for 30% mobilization 
payment, the BPP procurement Act 2007 provides room for 15% mobilization payment 
to contractors. 
However, the major similarities between the duo(Jigawa DP&PMB Law No.14 and 
Guidelines and the BPP’s 2007 procurement Act No.14) is that they are all coded as Law 
No.14 and Act No. 14; apparently discharging the same responsibility as legal entities in 
charge of procurement at national and state government levels.  
 

8. SETBACKS TO PROPER PUBLIC PROCUREMENT AT THE FGN 
The chain of corruption that constitutes a major threat and setback to effective public 
procurement at the federal government level can be schematically described thus: 

 
    Contractor influences project to suit him or his product.  
 

    Consultancy over designs to suit a particular product or  
    contractors’ technology. 
 
    Contractors/Consultants lobby NASS to over appropriate  
    funds. 
 
    Consultant manipulates figures/documents/process to suit a 
    pre-arranged outcome usually with connivance of MDA        
 
    Contractor delivers poor quality job, consultant look the  
    other way, quality overstated, consultant/contractor/MDA 
    collude. 
    Auditor confirms project completed. Auditor admitted into 
    the chain. 

Consultants, contractor, MDA all happy, project delivered at 
high cost when good, quality of work, value for money are lost, 
Nigeria loses!  

Source: Public Procurement Act 2007 as it affects contractors and consultants, Bureau of Public 
Procurement, Nigeria , Page 7. 

Project completion 

Project Design 

Project admitted into  
National Budget 

Project implementation 
(Pre- Contract stage) 

Project Execution 

Project Completion 

OUTCOME: Corruption 



 

9. DEVELOPMENTS IN PUBLIC PROCUREMENT AND PROJECT EXECUTION IN JIGAWA 
STATE, NIGERIA 

The Jigawa State Government’s budget is operating at 75% capital and 25% recurrent 
expenditures whereas the Federal Government’s budget is the reverse. It operates a budget that is 
70% recurrent and 30% capital, which is a menu for unprecedented bad procurement disasters 
(Federal Executive Council, 2013). 

Even though, the FGN has adopted most of the World Bank’s best practice documents, but it 
lacks the courage to soundly implement its public procurement system the way it is done in 
Jigawa State. Therefore, the success story in Jigawa is that ethical standards in contract award and 
execution are strictly adhered to, based on efficiency, fairness, transparency and accountability. 
The fact that Jigawa State Due Process and Project Monitoring Bureau partners with DfID under 
its State Partnership for Accountability, Responsiveness and Capability(SPARC), it is now 
carrying its procurement activities in accordance with the international best practice. Every 
contract that is awarded, the contract sum, name of contractor, location and progress of work 
done are all properly documented, distributed and pasted on internet for all those that care to see. 
Below is a table showing the contract progress and work done by some contractors in Jigawa 
State. 

JIGAWA STATE DUE PROCESS AND PROJECT MONITORING BUREAU 

CONTRACTS AWARDED FEBRUARY TO JUNE, 2012. 

S/N DATE PROJECT CONTRACT NO. CONTRACTOR AMOUNT EXECUTING MINISTRIES COMP. PERIOD
(N)

1 7/2/2012 Construction of External works at State High Court Complex, Dutse FGPC/21/2012/VOL.1/5 Dantata & Sawoe 597,900,000.00                  DCDA 4 months
2 5/3/2012 Additional works on the Construction of Office and Official Residence of His Excellency the D/Governor FGPC/34/2009/VOL.1/27 SKY Tech. Constr. Co. 326,891,094.52                  DCDA 14 months
3 26/03/2012 Construction of external works at the new office complex fopr the Min. of Land & Housing, Dutse MLG/INSP/8/50/V.1 FORET Nigeria Ltd. 18,899,850.00                    Ministry for Local Govt. 5 months
4 5/4/2012 Consultancy supervision of 9km Spur road from Tudu Babba-Kawo and Yarma Village FGPC/101/2009/VOL.1/53 Wuro Associates 20,082,794.00                    Ministry of Works 8 months
5 3/5/2012 Construction of Asphalt Overlay road at Rasheed Shekoni Hospital, Dutse FGPC/2/2012/VOL.1/6 Dantata & Sawoe 80,675,326.70                    DCDA 8 weeks
6 3/5/2012 Remodelling of Executive Governor's Office, Dutse FGPC/3/2012/VOL.1/7 Dantata & Sawoe 660,716,373.94                  DCDA 8 months
7 3/5/2012 Constr. of Aluminium Office Partition to the New Office Complex for Ministry of Land FGPC/4/2012/VOL.1/6 UC Great Service Ltd. 37,656,802.57                    Ministry of Land 12 weeks

8 24/05/2012
Constr. of Estern bye-pass road, Arawa-Kubayau-Masama-Gafta-Baturiya-Una(Spur to Yalwa-Musari)-
Chacharan-Abunabo-Chapchapno-Lafiya-Kadira-Arinjasko-Matara-Abir-Guri road (104km) FGPC/5/2012/VOL.1/39 CGC Nigeria Ltd. 11,146,281,267.60             Ministry of Works 40 months

9 1/6/2012 Supply of 1No. 14,000 litres SINO truck Howo Water Tanker FGPC/7/2012/VOL.1/6 Babandoki Gen. Ent. 16,176,562.50                    Ministry of Education 6 weeks
10 1/6/2012 Supply of Furniture to Deputy Governor's Office (additional works) FGPC/34/2009/VOL.1/31 Rana Tahir 25,820,550.00                    DCDA 8 weeks

11 1/6/2012

Consultancy supervision  for the Constr. of Estern bye-pass road, Arawa-Kubayau-Masama-Gafta-Baturiya-
Una(Spur to Yalwa-Musari)-Chacharan-Abunabo-Chapchapno-Lafiya-Kadira-Arinjasko-Matara-Abir-Guri 
road (104km) (phase I) 32km FGPC/6/2012/VOL.1/20 LandBase Engeering Ministry of Works 14 months

12 7/6/2012 Constr. of 1.5km Access road to the College of Islamic and Legal Studies, Ringim (Additional works) FGPC/33/2011/VOL.1/38 Triacta Nigeria Ltd. 271,638,911.25                  Ministry of Land 2 months
13 7/6/2012 Consultancy supervision of Additional works at College of Islamic and Legal Studies Ringim (1.5km) FGPC/28/2011/VOL.1/32 LandBase Engeering 8,758,482.00                      Ministry of Land 2 months
14 12/6/2012 Constr. of Classrooms, Labs., Functional halls and Admin. block at Jigawa State College of Remedial and Advanced Studies, K/hausaFGPC/13/2012/VOL.1/8 Datum Constr. Nig. Ltd. 1,062,208,645.68               Ministry of Education 14 months
15 14/6/2012 Urban Town Streetlight project in K/hausa (additional works) FGPC/42/2011/VOL.1/28 Babandoki Gen. Ent. 73,043,538.60                    Ministry of Works 4 months
16 15/6/2012 Supply of Equipment and Materials for (5No.) centres across the state. 9Skill Acquisition centre) FGPC/12/2012/VOL.1/7 Atamfa Marketing Ltd. 83,228,588.00                    Min. of Economic Emp. 6 weeks
17 15/6/2012 Procurement of fertilizer for 2012 Wet season programme (3000mts) tons. FGPC/14/2012/VOL.1/7 M.B.S. Merchants Ltd. 358,830,000.00                  Ministry of Agriculture 12 weeks
18 15/6/2012 Completion of Urban town Streetlight project in Kiyawa FGPC/44/2011/VOL.1/34 Khanadi Nig. Ltd. 94,615,610.00                    Ministry of Works 6 months
19 15/6/2012 Demarcation, Survey and Production of Legal Maps for 50Nos. Grazing Reserves CONC/4/2012/ Meridian Surveys & Gen Services 72,951,367.50                    Ministry of Agriculture 3 months
20 18/06/2012 Urban Town Streetlight project in Gwaram Tsohuwa town (additional works) FGPC/41/2011/VOL.1/29 Mushab Investment 33,823,597.50                    Ministry of Works 2 months
21 18/06/2012 Urban Town Streetlight project in Maigatari town (Additional works) FGPC/45/2011/VOL.1/28 Saby Integrated Project 29,859,460.30                    Ministry of Works 3 months
22 18/06/2012 Urban Town Streetlight project in Babura town (Additional works) FGPC/40/2011/VOL.1/29 Strattrade Nigeria Ltd. 108,021,560.50                  Ministry of Works 6 months
23 18/06/2012 Upgrading/Renovation of Jigawa State Governor's Lodge, Abuja FGPC/15/2012/VOL.1/5 Ujat Nigeria Ltd. 98,580,271.67                    Cabinet Office 4 months
24 19/06/2012 Constr. Of additional works at NYSC Orientation Camp Fanisau, Dutse FGPC/109/2009/VOL.1/44 Konoha Enterprises Ltd. 93,726,143.55                    Ministry of Information 12 weeks
25 19/06/2012 Procurement of Organic Fertilizer for 2012 wet season programme (1000 mts) FGPC/9/2012/VOL.1/26 Excel Standards Nig. 94,000,000.00                    Ministry of Agriculture 12 weeks
26 21/06/2012 Upgrade of Kazaure Stadium FGPC/19/2012/VOL.1/6 H & M Nig. Ltd. 391,139,151.00                  Ministry of Information 6 months
27 21/06/2012 Construction of Broadcasting House, Dutse FGPC/16/2012/VOL.1/9 A.G. Ferrero & Co. Ltd. 1,050,500,000.00               Ministry of Information 8 months
28 25/06/2012 Upgrade of Dutse Stadium FGPC/18/2012/VOL.1/6 Lodgiani Nigeria Ltd. 351,853,465.25                  Ministry of Information 6 months

 

Source: Due Process and Project Monitoring Bureau, Jigawa State, Nigeria. 

The above table is an extract from the main table of the contracts awarded from January-
December, 2012. This kind of table is done to all contracts awarded and executed in Jigawa State 
since 2007 to date 



 

 

10. CONCLUSION 

In view of all the above therefore, the paper concludes that any procurement system that fails to 
comply with international best practice is a recipe for unprecedented corruption and bad 
procurement disasters, because it is certainly going to be carried out on inflationary tendencies 
and deflated tenders plus defective performance and delayance. 
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This working paper considers a situation in which private actors may desire to safeguard public interests through 
the provision of services, but are not allowed to contribute to them. Such becomes even more relevant due to the 
fact that public authorities in the Netherlands are increasingly internalizing public service provision. This trend 
is  stimulated  by  the  Dutch  government’s  policy  combined  with  a  diminished  belief  in  competition,  but   it is also 
facilitated by the exemptions to public procurement law. From a public procurement law perspective, public 
authorities can choose between internal or external performance, a discretion that allows them either to 
internalize its performance by carrying it out themselves, possibly in collaboration with other public authorities; 
or, to externalize the delivery of a services of general interest (SGI) by approaching a third party. [1] The 
internal performance alternatives are legal exceptions to the European public procurement regime and are 
therefore exempted from a duty to tender which without such an exemption would be compulsory. European law 
and the jurisprudence from the Court of Justice of the European Union (ECJ; the Court), thus, facilitates this 
freedom, but leaves open undesired possibilities of inefficient and ineffective public service delivery (paragraph 
1-3).  
 
In this paper, such a development is contextualized by considering Dutch sectors in which the state’s decision to 
externalize or internalize the delivery of SGIs has become paradoxical.  The   term   ‘state’   includes   the various 
levels of government and public authorities. SGI and public service are used interchangeably. This paradox 
concerns a situation in which, despite the initial introduction of competition by ways of public procurement 
procedures, the performance of an SGI is internalized by a public authority, or, is excluded by the legislature 
from competition. To illustrate these developments, four sectors are considered in which this paradox occurs. 
Firstly, waste collection and supportive services such as IT illustrate  the  state’s  discretionary  power in relation 
to SGI performance and the consistent application of these exemptions by Dutch courts (paragraph 4.1-4.2). 
Secondly, public transport and social support show a situation in which the legislature (partially) reversed its 
obligatory tendering policy (paragraph 4.3-4.4). [2] It concludes by discussing three elements which can 
improve decision-making relating to this paradox and the choice between internal or external performance. It 
considers the European internal market reforms, the Dutch Public Procurement Act 2012 (PPA 2012) [3] and the 
US Federal Activities Inventory Reform Act of 1998 (US FAIR Act) to further improve decision-making in 
relation to public service provision (paragraph 5-6).[4] The introduction of a legal framework which governs 
this policy decision should identify internal and external service delivery modalities as equal alternatives, with 
their own advantages and disadvantages.  
 

1. The Freedom to Define and Perform SGIs 
 
In order to fully understand this Dutch paradox, it is important to begin by discussing the freedom that European 
Member States have to define SGIs. In recent years, the academic debate in Europe has focused on what SGIs 
are and to which kind of services the internal market rules should apply. Despite this extensive debate, the 
Member States have thus far kept their discretionary power to define their public interests and SGIs. This 
freedom also allows Member States to decide how these interests should be safeguarded and organized, and if 
they involve a service; by who the service should be performed. [5] In this respect, the Protocol on Services of 
General Interest further complements this statement by recognizing:   
 

“[…]  the  essential  role  and  the  wide  discretion  of  national, regional and local authorities in providing, 
commissioning and organising services of general economic interest as closely as possible to the needs 
of the users; the diversity between various services of general economic interest and the differences in 
the needs and preferences of users that may result from different geographical, social or cultural 
situations;;  [..]”[6]  

 
Despite this distant role of the European Union, the European Commission (Commission) attempted to further 
clarify the various forms of SGIs in 2011. [7] The Commission considers SGIs to   be   “services   that   public  
authorities of the Member States classify as being of general interest and are therefore subject to specific public 
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service   obligations.” These services can be divided into two groups; non-economic and economic activities. 
Services of general economic interest (SGEI) are seen as economic activities which deliver outcomes that 
benefit the overall public good that would not, or not sufficiently enough, be supplied by the market without 
public intervention.  Such economic activities are subject to specific European legislation and are therefore 
covered by the internal market rules (i.e. Lisbon Treaty,  state aid, competition and public procurement rules.). 
Social services of general interest (SSGI) also can be either economic or not and include   “social   security  
schemes covering the main risks of life, such as those linked to health, ageing and disability, and a range of 
other essential social services provided directly to the person, such as occupational training, rehabilitation and 
language  training  for  immigrants”. 
 
As a consequence of these discretionary powers, Member States have the power to exempt services from the 
internal market rules by labeling them as a non-economic SGI. [8] Whether this decision is made at national, 
regional or local level depends on the division of powers in the respective Member State. In the Netherlands, it 
is left to the democratic processes to decide what kind of public interests should be safeguarded, and how it 
intends to promote these interests. [9] In addition, this process decides upon who should perform a certain 
service derived from the public interest. These questions are part of an older and broader debate on the extent of 
the state’s responsibilities, and their relation with the market. It is clear that the influence of the law is limited to 
situations in which the market is approached for the provision of SGIs.  
 

2. The Performance of SGIs: Internalize or Externalize?   
 

Dutch public authorities have various ways of  performing SGIs. European public procurement law adheres to 
this discretionary power by providing the legal basis for these alternative performance options. In recent years, 
many of these exemptions to public procurement law have been developed by the ECJ. The following provides a 
brief overview of these alternatives: 
 

(1) In-house performance – a public authority decides to perform a service by using its own resources, 
which   is   thus  completely   ‘internal’. This means, for instance, that it uses one of its own divisions to 
collect waste. [10] 

(2) Quasi in-house performance - a public authority can entrust the performance of a service to an entity 
over which it exercises control similar to its own departments, and that entity carries out the essential 
part of its activities for the controlling public authority or authorities. [11] In the Netherlands, this can 
be done on the basis either of private law (e.g. a Dutch B.V., Cooperatie or Stichting) or of public law 
(e.g. a Dutch Openbaar Lichaam, provided by the Dutch Inter-municipal Statutory Regulations Act). 
[12] 

(3) Inter-municipal collaboration – a public authority can arrange the provision of a SGI by cooperating 
with other public authorities completely within the public domain. Such performance is exempted from 
public procurement law based on the criteria derived from the Stadtreinigung Hamburg jurisprudence. 
[13] 

(4) Exclusive right – a public authority chooses to grant another public authority an exclusive right, after 
which that entity decides on questions of performance. Such a right can, for instance, be  granted 
through a Ministerial Regulation, a local bylaw regulation or is included in the statutory documents of a 
separate entity. [14] 

(5) Concession - Public authorities can grant a concession for the performance of a  service. [15] 
(6) External performance – a public authority decides to completely externalize a service to a third party. 

To achieve the best quality-lowest price ratio, such externalization is often done through a transparent 
and competitive procedure. 

 
Consequently, public authorities have multiple alternatives to internalize or externalize the provision of SGIs. 
[16] This variety of legal alternatives is not problematic as such, because Member States and their public 
authorities should be able to perform a service themselves in certain policy fields. On the one hand certain 
functions, such as the administration of justice or democratic decision-making, may not be externalized, and on 
the other hand building maintenance and food services can.  More troublesome is to identify the status of 
services,  which  are  not  as   ‘black  and  white’  as   the  previous  examples.  The grey area of this categorization is 
where decisions on public service delivery causes difficulties. In relation to these services, good decision-
making is even more important to be able to achieve the best outcome for society in relation to public service 
provision. 
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3. Explaining Internalization of SGI Delivery 
 

As stated before, internal performance of services, and especially public-public collaboration, has gained 
importance in recent times. [17] In the Netherlands, an increase of collaborations between (local) public 
authorities has occurred, which consists of 698 collaborations based on public law, and 1022 collaborations 
based on private law. [18]  Such collaboration within the public domain, can first of all be explained by a 
leading vision document of the former Dutch government, which is still being implemented. It demonstrates the 
thoughts of former Dutch minister, Piet Hein Donner, who advocated a   ‘compact’   government.   The   role   of  
‘compact’ refers to a strong and small government, which is able to swiftly respond to changing circumstances. 
It focusses on more efficiency and lower administrative burdens by intensifying collaboration amongst public 
authorities, which has its effect especially on a decentralized level. [19] This desire for more collaboration can 
be explained by the need to spend public funds efficiently. More collaboration amongst public authorities for 
efficiency gains becomes even more relevant in times of financial crisis. [20] Additionally, the Treaty of Lisbon 
has increased the role of regional and local self-governance which enforces this development. [21] 
 
Secondly, internalization of SGI delivery in general is influenced by the current views on the public and private 
divide. It is fair to say that Member States have become more critical in relation to the role of the market as a 
performer of SGIs. The advantages of introducing competition into markets are not as commonly accepted, and 
thus applied throughout Europe, as they were in the 1990s. In those times, liberalization and privatization were 
introduced in various areas, and public procurement procedures were often introduced if public authorities were 
to decide to externalized services. Monti described the current situation as  ‘market fatigue’, which represents a 
loss in confidence in the market and has thus led to lower acceptance of the market and its actors involved. This 
is, to some extent,  caused by the fact that the limitations of the market, and the services it can provide, have 
become more visible. In the Dutch public debate, the market is often seen as unfair and the cause of inequality. 
In this regard, Monti stated that those who propose, instead of oppose, are forced to defend their views on the 
liberalization of markets and the introduction of more competition. Such views enhance the idea that 
government performance is vital in order to safeguard public interests and can obstruct clear views on the 
advantages and disadvantages of performance alternatives. [22] 
 

4. Paradoxical Performance Internalization in Four Dutch Markets 
 

The internalization of SGI performance, which has been described in the paragraphs before, and the loss in 
confidence in market performance which often accompanies it, can be exemplified by assessing the waste 
collection, supportive services, public transport and social support market. Public procurement  law’s  exemptions  
play an important role in these markets. Waste collection and supportive services such as IT exemplify the 
government’s   discretionary   power   in   relation   to   SGI   performance,   and   the consistent application of these 
exemptions by Dutch courts. The cases of the public transport and social support consider situations in which 
the legislature (partially) reversed its obligatory tendering policy, after which internal performance can gain 
importance again. These situation can  also  be  seen  as  an  example  of  Monti’s  ‘market  fatigue’. 
 

4.1 The Waste Sector: Courts Uphold Internal Performance Exemptions  
 

In the Netherlands, municipalities have been granted the responsibility to perform the collection of household 
waste. [23] In order to fulfill this duty, municipalities have, as previously described, various performance 
alternatives. In the last decade, the Dutch government has attempted to introduce, or further expand, competition 
in the waste management sector. It aimed at full liberalization of this market by 2050. The introduction of more 
competition is desired in order to maximize the positive effects for the environment at the lowest cost. [24] 
Despite the fact that a greater part of the market is now in the hands of third parties, it can be argued that in 
recent years public authorities have limited their contribution to this liberalization. The collection of waste is 
historically performed by using the recourses of public authorities, which in 2007 accounted for 25% of all 
cases. It is performed in alternative ways in 75% of the Dutch municipalities. From this part, 35% of these 
municipalities leave performance up to market parties. [25] The remainder is performed through a collaboration 
of public authorities. More recent studies show a similar situation in other European Member States. [26] 
Internal performance is, thus, substantially present in the waste collection market, which is intended to be 
entirely liberalized.  
 
Market parties in this sector have not hesitated to file court proceedings against these internal performance 
alternatives by claiming that these contracts should have been tendered under European public procurement law. 
Two cases before Dutch courts illustrate such actions. In the first case AVR/Westland, the High Court confirmed 
the Court of Appeal’s   ruling by granting the municipality of the Hague permission to join in the public 
collaboration of local public authorities. This entity,   called   ‘HVC’, was established to collect and dispose of  
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household waste. [27] In the years before this, Appellant AVR had been contracted for the waste disposal via a 
public procurement procedure. After the expiry of the contract, the government was allowed to not externalize 
performance, based on the exclusive right exception. [28] The second case involved a situation whereby the 
public authority of Friesland contracted Afvalsturing Friesland N.V. for their waste collection and disposal 
services. This local government was exempted from using a public procurement procedure for a different reason 
as it could rightfully rely on the in-house exception. [29] This in-house exception also led to proceedings before 
the   Court   of   ‘s-Hertogenbosch, which rejected the claims of appellant Shanks, relying on the fact that this 
exception was no longer rightful due to a substantial change in supervision of  Attero-Zuid. Shanks was unable 
to sufficiently prove this, which resulted in the fact that this collaboration between municipalities could 
continue. [30] 
 
Despite intended liberalization, many municipalities in previous cases chose to perform the collection of waste 
entirely within the public domain. Third parties tried, but were unsuccessful in their attempt, to break open these 
internal performance structures, because the Dutch courts have been consistent in their assessment of these legal 
exemptions to public procurement law. It also shows that due to the legal alternatives similar services are 
performed in different ways. 
 

4.2 Supportive Services: Internal Performance Outside The Public Interest 
 

Services that support the provision of SGIs, such as IT, can also be performed entirely within the public domain. 
[31] Briefly noting them is thus justified in this context. In addition to IT, transport, graphic design, and 
educational services which support the functioning of the state, are also increasingly internalized and are thus 
also part of the public debate. [32]  From a public procurement law point of view, the legality of such a legal 
construction was confirmed by the Court of Utrecht in relation to IT. In this case, Amsterdam, Rotterdam, The 
Hague and Utrecht were able to rely on the quasi in-house exemption. This allowed them to continue their 
collaboration  in  the  form  of  ‘Wigo4it’,  because  it  met  the  criteria  of  being  ‘closely  connected’  and  had  proper  
‘supervision’.  For  that  reason,  the  application  of  public  procurement  law  exemptions,  must  be  seen in a broader 
sense. Services, in and outside, the public interest can be exempted from public procurement obligations. [33] 

 
4.3 Public Transport: Inconsistent Obligatory Tendering 

 
The case of public transport exemplifies a partial drawback of competition. Public transport is regulated through 
concessions as opposed to public contracts. These concessions grant a party the right to perform a mode of 
public transport for a specific route. Currently, service concessions still fall outside the scope of EU public 
procurement law  [34], but their award or distribution is nonetheless subject to principles of transparency and 
equality. [35] A competitive tendering procedure is thus required, which differs from a public procurement 
procedure. Such competition allowed third parties, as a rule of thumb, to compete for public transport 
concessions in the Netherlands.  
 
The Dutch regulatory framework of this sector consists of the Passenger Transport Act 2000(PTA), which was 
introduced to stimulate the use of public transport and to efficiently utilize public funds. [36] In addition, the 
European PSO-regulation is in place and provides guidance on how decentralized governments ensure the 
quantity, quality and safety of public transport for a reasonable price. The Dutch Public Transport Decree 2000 
further explicates the obligations of such a competitive procedure. [37] Under the PSO-regulation, local 
governments are still allowed to apply the in-house exemption to national public procurement rules. [38] 
However, whilst reforming the PTA in 2010, the legislature decided that local public authorities in the 
Netherlands will be not be able to apply this exemption. Hence, public transport concessions had to be 
distributed by using a transparent and objective competitive procedure, and internalization was excluded as a 
performance alternative. Despite these reforms, another amendment of the PTA was passed by Dutch parliament 
in October 2012.[39] This amendment exempted the four major cities in the Netherlands (Amsterdam, The 
Hague, Utrecht and Rotterdam) from the obligation to follow a competitive procedure whilst distributing public 
transport concessions. The discussion in the Dutch Senate clarified that it was intended to provide freedom of 
choice and local autonomy. [40] This amendment that allows these cities to apply the in-house exception, has 
led to the fact that state owned companies, such as HTM in the Hague, RET in Rotterdam, GVB in Amsterdam 
and GVU in Utrecht, can often continue to operate their services without being influenced by competition. In 
this regard, it is of interest to consider that the utilization of these concessions is often not economically viable 
and market parties are compensated by the government. Despite this exemption, the milestone ruling of Altmark 
in which the Court ruled that subsidies granted to an undertaking providing public transport can be identified as 
state aid if the price is not the result of a competitive procedure or if the Altmark criteria are fulfilled, is still 
applicable. [41] An extensive analysis of this situation goes beyond the scope of this contribution, but it does 
show that state aid rules must nonetheless be complied with. To conclude, this change of legislation in the 
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Netherlands has led to inconsistent obligatory tendering, to say the least, and exemplifies a call from the major 
cities to keep a broad discretionary power while deciding upon public service provision. 
 

4.4  Social Support: Obligatory Tendering Pulled Back Entirely 
 
In relation to the healthcare market, a similar situation occurred regarding the performance of the Social Support 
Act. [42] This Act incorporates a compensation duty, which means that local authorities have to compensate 
citizens for the provision of equipment or services in various areas related to the consequences of their 
impairments. Examples of possible compensation are, ‘assistance with running a household’ and ‘means of 
transportation’. The Act obligated local governments to externalize the performance of these services via public 
procurement procedures. [43] It is important to note that such a duty to tender is derived from EU public 
procurement law which identifies two types of services: IIA and IIB services. For IIA services, a strict public 
procurement regime applies, and for the second, no specific duty to use public procurement procedures exists. 
The Dutch government stated that assistance with running a household was to be predominantly classified as 
‘cleaning  services’, which led to a classification under IIA-services. Others claimed the contrary, that it should 
have been classified as a IIB-service. In 2010, the Dutch parliament adopted three proposals to change the 
Social Support Act. [44] The most important amendment abolished the duty for municipalities to use public 
procurement procedures. As a consequence, assistance with running a household is now classified as a IIB-
service. The legality of this amendment can be questioned in light of European law. In this regard, the 
Commission responded to questions posed by the Dutch government and stated that most of these services 
should be performed by market parties after the use of public procurement procedures. [45] 
 
In the overall assessment of this sector, it is of importance to consider whether the healthcare market in general, 
and this sector in specific, can benefit from competition. The need to safeguard the basic principles of this 
market, namely quality, accessibility and affordability, ensures a continuous debate in relation to this topic. The 
vehement discussions in the European Council and Parliament involving the reforms of the Public Procurement 
Directives exemplify this. It is clear that the healthcare market is a special market, whereby the clash of 
safeguarding public interests and competition is very clear. [46]  However, such a debate is less relevant for 
contractible cleaning services, which are able to benefit from competition.  
 

5. Towards a New approach for SGI Provision Decisions 
 
As stated before, the public debate in relation to competition and the Dutch  government’s  compact government 
policy influences the decision to externalize or internalize the performance of SGIs. Despite the possible 
advantages of external performance, public authorities and the legislature have full discretionary power to 
decide upon such performance questions and can go against initial or intended liberalization. The previously 
described markets have shown that the relation between public procurement law and public service provision is 
affected and makes a new approach to the public procurement framework worth considering.  
 
In response to these developments, it has been suggested to introduce a transparent and objective legal 
framework  that  governs  this  ‘internal vs. external’ decision. [47] The introduction of such a test can result in an 
improved provision of public services, as it answers the question of who is most suitable to perform a service; 
the market or the state. Such an approach, relies on economic analyses of markets to determine who should 
perform a service. It has been suggested to take  an  approach   in  which   ‘social  welfare’   is   the  key  criterion   to 
analyze whether the market or the government should perform an SGI. [48] Sanchez adds to such considerations 
that the legal dimension of public procurement law is often not aligned with the economic restrictive approach 
“towards public make-or-buy decisions”. [49] A thorough discussion relating to who should perform a specific 
service lies beyond the scope of this contribution, and seems an impossible exercise. [50] Therefore, the 
following considers the internal market reforms, the Dutch PPA 2012 and the US FAIR Act which can 
contribute to constructing an more transparent and efficient framework for public procurement whilst deciding 
upon public service provision. 
 

5.1 Internal market reforms = Internal Performance Reforms? 
 

The internal market, based on thoughts that aim to open up Europe by removing internal barriers and enforcing 
cross-border competition, finds itself at a turning point and is currently being restructured an reformed. For the 
purpose of this contribution, it is important to describe the recent European developments in relation to these 
developments, because internal performance alternatives as exemptions to public procurement law are also 
under scrutiny. 
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Monti initiated these reforms by his report "A New Strategy for the Single Market" (Monti report), which 
strived to initiate a re-claiming process of the internal market; a new start. The Monti report identified the 
internal   market’s   achievements,   but   mostly   notes   its   future   challenges, and subsequently proposed possible 
actions in numerous areas of the European Union, such as the free movement principles, public procurement, 
SSGIs, regional and industrial policy, and coordination of taxation policies. The report identifies that these areas 
are  the  “building  blocks  for  reconciliation  between  the  single  market  and  the  social  and  citizens’  dimension  in  
the  Treaty  logic  of  a  highly  competitive  social  market  economy”. [51]  Monti’s  opening  statement,  in  relation  to  
the internal market, is strikingly clear by claiming that it is less popular than ever, but more needed than ever. 

[52] In  his  search   for  solutions,  public  procurement   finds   itself,   in   the  spotlight  of  Monti’s   report.  The  vision  
brought forward by Monti in relation to public procurement   clearly   shows   its   importance;;   “EU   public  
procurement  law  plays  a  key  role  in  the  creation  and  maintenance  of  the  single  market.” [53] This statement is 
underpinned by a twofold reasoning. Firstly, the procurement of goods, works and services by public authorities, 
make up 17-18% of the European GDP. All public procurement in Europe amounted to approximately 2155 
billion Euro in 2008, out of which 389 billion Euro fell under the ambit of the EU Directives on public 
procurement. Hence, there is a powerful economic drive that goes hand in hand with public procurement. 
Secondly, it stimulates and allows suppliers and service providers to compete in all Member States, which only 
enhances the strength of the internal market. The Monti report proposes a number of recommendations to 
reclaim the internal market. Firstly, it proposes to simplify public procurement policy and to make it more 
effective and less onerous for authorities involved. In this respect, it notes the need to clarify the rules applicable 
to   ‘in-house’   procurement   and   to   make   public   procurement   more   accessible   for   SME’s.   Secondly,   Monti  
expresses the idea of putting public procurement to work for innovation, green growth and social inclusion. 
Since its publication, the Monti report has been   a   catalyst   of   change   and   many   initiatives   to   ‘reclaim’   the  
internal market have unfolded. Following these European developments, new proposals for Directives on public 
procurement have been published. [54] On the one hand, these Directives intend to increase the efficiency of 
public spending to ensure the best possible procurement outcome in terms of value for money. The Commission 
claims that this is best achieved by modernizing the existing public procurement rules. This modernization aims 
to simplify rules and to provide further flexibility in applying these rules. On the other hand, it enables public 
authorities to put public procurement to better use and to thus achieve societal goals such as, the protection of 
the environment, stimulation of  innovation and the betterment of social inclusion. [55]  
 
Following the example of Monti, the Commission also chose to include rules in relation to in-house and public 
collaboration exemptions. [56] Such rules predominantly codify the existing exemptions based on case law of 
the ECJ. The codification itself exemplifies the importance of these exemptions to public procurement law. [57]  
Article 11 of the recently adopted Classic Directive codifies the jurisprudence line of Teckal and 
Commission/Hamburg, but restrained itself from going the extra mile and clarifying them further. It did clarify 
the percentage of commercial activities which a separate -Teckal-like- entity is allowed to perform, which is set 
at 20%. [58] Also, contracts  awarded  to  a  controlling  ‘mother’  entity  or  a  controlled  ‘sister’  entity  are included 
in this doctrine. The new Directive also confirms that collaboration between public authorities does not 
necessarily have to involve services derived from the public interest, also supportive services can be included. In 
addition, the  Commission’s  initiative  to  abolish  the  exclusive  right  exemption was taken out on initiative of the 
Council, leaving a commonly used exemption in place. [59] No further guidance is provided on what can be 
identified as SGIs or their relation with public procurement law. Therefore, a standard European approach to 
this subject will also remain absent in the future. [60] 
 

5.2 Dutch PPA 2012: Motivating Public Procurement Choices 
 

Due to the lack of European improvement on this matter, the following considers the importance of the Dutch 
Public Procurement Act 2012 (PPA 2012) which has introduced a further emphasis on motivating procurement 
choices for contracting authorities. This can be necessary in the call for tenders, the relevant documents or the 
proposed contract. [61] However, two choices made before the start of a procedure can also possibly impact the 
need to motivate the decision to internalize or externalize performance. According to article 1.4 PPA 2012, 
contracting authorities must base the choice for the type of procedure, and the choice for tenderers or candidates 
in this procedure on objective criteria. [62] Such a motivation must be provided by the contracting authority 
upon the request of undertakings. [63] This duty to motivate has the potential to improve the choice between 
internal or external performance, because it  could force contracting authorities to examine which performance 
alternative is most suitable for the performance of their public tasks. In addition, article 1.4 PPA 2012 proposes 
to improve the decision-making process of contracting authorities by focussing on the ‘societal   value’   of  
tenders. [64] Societal value is described as the proper allocation and possible saving of public funds in an 
economic sense. [65] It is unclear what the exact meaning of this term is. The  Dutch   term   ‘maatschappelijk’ 
indicates  a   ‘social’   notion   in   the  Dutch   language.  However,   the  achievement  of   societal  goals,   such  as   social  
inclusion and sustainability, are seemingly not necessarily intended by this article. If a market party would 
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decide to contest the internal performance of a service before a Dutch court in the future, the assessment of the 
court may be different than the cases previously described in which the courts upheld internal performance 
arrangements. Hence, due to this duty to motivate, not only legal considerations, but also economic 
consideration can potentially play a role in the court’s assessment.  
 
Additionally, the introduction of the Commissie van Aanbestedingsexperts (‘Committee  of Public Procurement 
Experts’) can in the future play a role in the coming about of interpretations relating to article 1.4 PPA 2012. 
[66] Even though their advices are not binding, the Committee aims to provide an alternative to costly litigation 
by providing advice and mediation for disputes between contracting authorities and applicants. Because the 
Committee consists of lawyers, public purchasers and economists, their advices can contain a more economic 
approach instead of a purely legal perspective. 
 

5.3 US FAIR Act: Transparency and Economic Elements 
 

In addition to this duty to motivate public procurement choices, regulation from the U.S. can prove to be an 
inspiring example. [67] In the United States, a different approach is taken by which the decision to externalize 
or internalize on a federal level is extensively regulated by the US FAIR Act. It is best described as a, ‘may  the  
best  man  win’ approach. It introduces the obligation to publish a list of all federal governmental activities. [68] 
This list divides services into ‘inherently governmental functions’ or ‘commercial services’. Inherently 
governmental functions are those functions that are so intimately related to the public interest that they mandate 
performance by government employees. [69] As a rule, these functions are performed by government officials 
and the delivery of commercial services is externalized.   
 
The inherently governmental functions, according to the US FAIR Act, fall into two categories. The first being 
the act of governing, i.e. the discretionary exercise of government authority; and the second being monetary 
transactions and entitlements. [70] In general, agencies have considerable discretion in determining whether 
particular functions are inherently governmental. Factors that should at least play a role in this analysis are listed 
as  well.   These   factors   contribute   to   the   decision   of   governmental   agencies   to   claim   a   function   as   ‘inherently  
governmental’.  They  include,  amongst  other  things;;  if  an  activity is already performed on the market, the degree 
to which official discretion would be limited and if a statutory restriction that defines an activity as inherently 
governmental is in place. Federal agencies   are   also   required   by   law,   to   give   “special   consideration”   to      the  
performance   of   functions,   “closely   associated   with   the   performance   of   inherently   governmental   functions”.  
However, they are not prohibited from contracting out such functions.  
 
If a service is considered to be of commercial nature, a “streamlined” or “standard” competitive procedure must 
be followed. [71]  In the streamlined competitive procedure, the governmental agency calculates, compares and 
certifies costs based on the scope and requirements of the activity, in order to determine whether government 
agency performance or private sector performance is most efficient and suitable. [72] In the standard 
competition process, tenderers compete against one another based on objective and transparent criteria such as, a 
demonstrated understanding   of   the   government’s   requirements,   costs,   technical   approach,   management  
capabilities or personnel qualifications.[73] Interestingly, the government agency itself can also submit a tender, 
which truly allows for comparison of public and private performing actors. [74] Challenge and review processes 
are also in place to give third parties a role in this decision-making process. [75] ‘Interested parties’ are, 
according to Section 3 of the Act, allowed to submit a challenge of an omission of a particular activity, or an 
inclusion of a particular activity on the published list. The scope of this article is broad as it allows private 
parties and unions to object to the classification of the list. Such procedures can be of interest to the waste sector 
previously described, as it allows market parties to join the decision-making process of their respective 
governments. 
 

6. Concluding Remarks and Stabilizing the Balance 
 

To conclude, Dutch public authorities have various alternatives for the performance of SGIs and supportive 
services. The sectors discussed have exemplified the paradox in which, despite the initial introduction of 
competition by ways of public procurement procedures, the performance of an SGI is internalized by a public 
authority, or, further exempted by the legislature from competition. The European reforms in relation to the 
internal market will not change the discretionary power that public authorities have for this purpose, nor will it 
sufficiently clarify the exemptions to European public procurement law in relation to internal performance. The 
hesitation of public authorities to externalize services can be seen in strong contrast with the previous period of 
extensive market performance. Finding the right balance between the two should be the goal of public 
authorities in order to secure the best performance of a public service. The legality of the performance 
alternatives, combined with the discretionary power of governments, can lead to outcomes which are not 
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beneficial for society. To improve the democratic decision-making relating to public service provision, elements 
of the Dutch PPA 2012 and the US FAIR Act have been assessed. Integrating these elements, such as judicial 
review and enhanced transparency, in an integrated framework approach, which includes the fundamental 
choice between different service delivery alternatives can result in more efficiency and effectiveness. The goal 
of such a coherent legal framework should be to objectively identify the advantages of various performance 
modalities and to come to the best performance of a public service. 
 
Acknowledgements  
 
The author wishes to thank prof. dr. E.R. Manunza and dr. H. van Harten for their valuable comments on earlier 
drafts of this working paper.  
 
References 
 
[1] E.R. Manunza (2010),  ‘Naar  een  consistente  en  doelmatige  regeling  van  de  markt  voor  overheidsopdrachten’ 
[Towards consistent and efficient regulation of the public procurement market], in J.M. Hebly, E. Manunza & 
M. Scheltema: Beschouwingen naar aanleiding van het wetsvoorstel Aanbestedingswet [Reflections on the 
proposal for a Public Procurement Act], Preadvies voor de Vereniging van Bouwrecht, The Hague,  p. 49-123. 
[2] In this contribution a distinction is made between public procurement procedures and other competitive 
procedures. The term public procurement procedures refers to the procedures laid down in the EU Public 
Procurement Directive 2004/18. The term competitive procedures consists of other forms of competitive 
obligations that lie out outside the scope of this Directive. These obligations have been introduced by the case 
law of the ECJ. Examples are the award or distribution of service concessions and the award/distribution of  
limited authorization schemes. 
[3] Wet van 1 november 2012, houdende nieuwe regels omtrent aanbestedingen [Dutch Public Procurement Act 
2012], St. 2012, 542. 
[4] Federal activities Inventory Reform Act 1998, Page 112 STAT. 2382, Public Law 105-270, 105th Congress. 
[5] Wetenschappelijke   Raad   voor   het   Regeringsbeleid,   ‘Het   borgen   van   publiek belang’   [Safeguarding   the  
public interest], Rapporten aan de regering, nr. 56. 
[6] Consolidated version of the Treaty on the European Union, Protocol (No 26) on services of general 
interest, OJ C 115, 9.5.2008, p. 308–308. 
[7] The European Commission has, despite its competence derived from article 14 TFEU, not initiated strict 
regulation on this latter topic.  Commission, Communication from the Commission to the European Parliament, 
the Council, the European Economic and Social Committee and the Committee of the Regions, A Quality 
Framework for Services of General Interest in Europe, COM(2011) 900 final. 
[8] Judgement of 12 February 2008 in Case 289/03, British United Provident Association Ltd, BUPA Insurance 
Ltd and BUPA Ireland Ltd v Commission of the European Communities (BUPA), [2008] ECR 81 and 
Judgement of 22 October 2008 in Case 309/04, TV 2/Danmark A/S and Others v Commission of the European 
Communities, [2008] ECR II-2935. 
[9] Wetenschappelijke   Raad   voor   het   Regeringsbeleid,   ‘Het   borgen   van   publiek belang’   [Safeguarding   the  
public interest], Rapporten aan de regering, nr. 56. 
[10] The  entity  is  part  of  its  own  authority  structure.  E.R.  Manunza  &  W.J  Berends,  ‘Social  Services  of  General  
Interest  and  the  EU  Public  Procurement  Rules’  in U. Neergaard et al. (eds.), Social Services of General Interest 
in the EU, Legal Issues of Services of General Interest, T.M.C. Asser Press, Den Haag, 2011, p. 365. 
[11] Judgement of 18 November 1999 in Case 107/9, Teckal Srl v Comune di Viano and Azienda Gas-Acqua 
Consorziale (AGAC) di Reggio Emilia (Teckal), [1999] ECR I-8121; Judgement of  13 November 2008 in Case 
324/07, Coditel  Brabant  SA  v  Commune  d’Uccle  and  Région  de  Bruxelles-Capitale (Coditel), [2008] ECR I-
8457; Judgement of 19 April 2007 in Case 295/05, Asociación Nacional de Empresas Forestales (Asemfo) v 
Transformación Agraria SA (Tragsa) and Administración del Estado (Tragsa), [2007] ECR I-2999. 
[12] Wet Gemeenschappelijke Regelingen [Intermunicipal Statutory Regulation Act], St. 1984, 669; see also, 
Judgment of 9 June 2009 in Case 480/06, Commission of the European Communities v Federal Republic of 
Germany (Landkreise; Judgement of 29 November 2012 in Joined Cases C-182/11 and C-183/11, Econord SpA 
v Comune di Cagno and Comune di Varese and Comune di Solbiate and Comune di Varese (ASL di Lecce), 
[2012], not yet published. 
[13] Judgment of 9 June 2009 in Case 480/06, Commission of the European Communities v Federal Republic of 
Germany (Landkreise), [2009] ECR 4747. 
[14] Article 18 Directive 2004/18/EC, OJ L 134, 30.4.2004. 
[15] The distribution of concessions do not fall under the scope of European public procurement law, apart from 
the applicability of the Treaty basic principles. However, on 15 January 2014, the European Parliament casted 
its vote on a New Directive regulating service concessions. Upon publication, Member States have two years to 
implement this Directive. See: Proposal for a Directive of the European Parliament and of the Council on the 



9 
 

award of concession contracts ("Concessions" Directive) (First reading), 2011/0437 (COD), Brussel 12 July 
2013. See Judgment of the Court of 7 December 2000 in Case 324/98, Telaustria Verlags GmbH and 
Telefonadress GmbH v Telekom Austria AG, [2000] ECR 10745. 
[16] The Dutch Wet Markt en Overheid [Market and Government Act] leaves these options untouched, because 
it exempts services of general interest. Wijzigingswet Mededingingswet (invoering regels ondernemingen die 
deel uitmaken van een publiekrechtelijke rechtspersoon of hiermee zijn verbonden), St. 2010, 208. 
[17] See for instance: Commission Staff Working Paper concerning the application of EU public procurement 
law   to   relations  between  contracting  authorities   (‘public-public  cooperation’),  Brussels,   4.10.2011  SEC(2011)  
1169 final and Commission interpretative communication on the application of Community law on Public 
Procurement and Concessions to institutionalised PPP (IPPP), Brussels 2008/C 91/02. 
[18] Ministery   of   the   Interior   and   Kingdom   Relations,   Visiedocument   ‘Bestuur   en   bestuurlijke   inrichting:  
tegenstellingen  met  elkaar  verbinden’[Vision  document  ‘Administration  and  administrative  design:  connecting  
opposites’],  10  October  2011,  p.  5. 
[19] Id., p. 5. 
[20] Comptabiliteitswet 2001 [Government Accounts Act 2001], St. 2001, 413. 
[21] Manunza 2010, p. 76 
[22] Mario  Monti,  A  New  Strategy   for   the  Single  Market;;   at   the  Service  of  Europe’s  Economy  and  Society,  
Report to the President of the European Commission José Manuel Barroso, 9 May 2010, p. 12 (Monti Report). 
[23] Article 10.21 section 1 Wet Milieubeheer [Environmental Protection Act], St. 1979, 442. 
[24] VROM-rapport, Toekomstig afvalbeleid: Een eerste stap naar een nieuwe lange termijnvisie voor het afval 
beleid [Future waste policy: a first step towards a long-term vision for waste policy], Den Haag: 2003, p. 5 
[25] Van Ommeren 2007, p. 2. 
[26] R. Hulst & A. van Montfort (2008),  ‘The  Netherlands:  Cooperation  as  the  only  viable  strategy’,  in R. Hulst 
& A. van Montfort (eds.), Inter-municipal cooperation in Europe, Springer 2007 and E. Dijkgraaf & R. Radius, 
The Waste Market: Institutional developments in Europe, Springer. 
[27] Court of Appeal ‘s-Gravenshage, 15 December 2009, ECLI:NL:GHSGRL2009:BK6928. 
[28] Article 18 Besluit van 16 juli 2005, houdende regels betreffende de procedures voor het gunnen van 
overheidsopdrachten voor werken, leveringen en diensten (Bao) St. 2005, 408. 
[29] Court of Appeal Arnhem-Leeuwarden, 9 September 2013, ECLI:NL:GHARL:2013:6675. 
[30] District Court ’s-Hertogenboch, 24 Oktober 2012, ECLI:NL:RBSHE:2012:BY1110. 
[31] District Court Utrecht, 14-01-2009, ECLI:NL:RBUTR:2009:BG9524. 
[32] R. de Lange (2013),   ‘Bedrijfsleven   boos   over   valse   concurrentie   door   bijklussende   overheid’  
[Businessworld angry about false competition of double dipping government], Het Financieele Dagblad, , p. 3. 
[33] Defining the scope of the public interest, and its implications is an onerous and difficult task. This 
contribution does not consider it as such, but does recognize its importance. See Wetenschappelijke Raad voor 
het   Regeringsbeleid,   ‘Het   borgen   van   publiek   belang’   [Safeguarding   the   public   interest],   Rapporten aan de 
regering, nr. 56. 
[34] On 15 January 2014, the European Parliament casted its vote on a New Directive regulating service 
concessions. Upon publication, Member States have two years to implement this Directive. See: Proposal for a 
Directive of the European Parliament and of the Council on the award of concession contracts ("Concessions" 
Directive) (First reading), 2011/0437 (COD), Brussel 12 July 2013. 
[35] Judgement of 7 December 2000 in Case 324/98, Telaustria Verlags GmbH and Telefonadress GmbH v 
Telekom Austria AG (Telaustria), [2000] ECR I-10745, Judgement of 18 July 2007 in Case 231/03, Consorzi 
Aziende Metano v Comune di Cingia de’  Botti (Coname), [2007] ECR I-060373 and Judgement of October 2005 
in Case 458/03, Parking Brixen GmbH v Gemeinde Brixen and Stadtwerke Brixen AG (Parking Brixen), [2005] 
ECR I-08585. 
[36] Wet Personenvervoer 2000 [Public Transport Act 2000], St. 2000, 314. 
[37] Besluit van 14 december 2000, houdende vaststelling van een algemene maatregel van bestuur ter 
uitvoering van de Wet personenvervoer 2000 (Bp2000) [Public Transport Decree 2000], St. 2000, 563.  
[38] Regulation (EC) No 1370/2007 of the European Parliament and of the Council of 23 October 2007 on 
public passenger transport services by rail and by road, and repealing Council Regulations (EEC) 
No 1191/69 and (EEC) No 1107/70. 
[39] Wet van 5 november 2012 tot wijziging van de Wet personenvervoer 2000 teneinde inbesteding van 
openbaar vervoer mogelijk te maken in een plusregio  die  de  gemeente  Amsterdam,  ’s-Gravenhage, Rotterdam 
of Utrecht omvat (Wet aanbestedingsvrijheid OV grote steden) [Act altering the Public Transport Act 2000 to 
allow public transport internalization of Amsterdam, the Hague, Rotterdam and Utrecht], St.2012, 556. 
[40] Parl Docs II 2011, 32845, nr. 3. 
[41] Judgement of 24 July 2003 in Case 280/00, Altmark Trans GmbH and Regierungspräsidium Magdeburg v 
Nahverkehrsgesellschaft Altmark GmbH (Altmark), [2003] ECR I-07747. E.R.  Manunza,  ‘Enkele  problemen  bij 
de   toepassing   van   het   Europees   aanbestedingsrecht   in   de   Nederlandse   (rechts)praktijk’   [Some   issues   with  
applying European public procurement law in the Dutch jurisdisction], SEW 2004, p. 72. 



10 
 

 [42] Wet van 29 juni 2006, houdende nieuwe regels betreffende maatschappelijke ondersteuning [Social 
Support Act], St. 2006, 351. 
[43] Article 10 Social Support Act. 
[44] Wijziging van de  i.v.m. de kwaliteit van de huishoudelijke verzorging, de kwaliteit van de 
maatschappelijke ondersteuning en i.v.m bekostiging van het gemeentelijk beleid  [Ateration of the Social 
Support Act], St. 2012, 310. 
[45] Parl Docs II 2009-2010, 31353, nr. 10. 
[46] M. Canoy (2009),  ‘Marktwerking  in  de  zorg;;  ondernemende  zorg  of  zorgende  ondernemers?’  [Competition 
in the healthcare sector; entrepreneurial care of caring entrepreneurs?], Inaugural speech, University of Tilburg. 
[47] Manunza 2010, p. 115. 
[48] Manunza 2010, p. 117; Baarsma 2010, p. 10. 
[49] A. Sánchez Graells (2011), Public Procurement and the EU Competition Rules, Hart Publishing, p. 232. 
[50] For this purpose, it is also of interest to consider the Impact assessment of the Commission, the Dutch 
Maatschappelijke kosten-batenanalyse [Cost-benefit analyses] and the Markteffectentoets [Market effect-test] in 
this respect. See Sociaal  economisch  raad,  ‘Overheid  én  markt:  Het  resultaat  telt!  Voorbereiding bepalend voor 
succes’[Government  ánd  Market:  the  result  counts!  Preparation  decisive  for  success],  Advies  nr.  1  - Maart 2010. 
[51] Monti Report, p. 68. 
[52] Id., p. 12. 
[53] Id., p. 7. 
[54] Proposal for a Directive of the European Parliament and of the Council on procurement by entities 
operating in  the water, energy, transport and postal services sectors COM(2011) 895 final, 20.12.2011, Proposal 
for Directive 896, 20.12.2011 and Proposal for a Directive of the European Parliament and of the Council on the 
award of concession contracts COM(2011) 897 final, 20.12.2011. 
[55] Explanatory Memorandum, Proposal for Directive 896, p. 2 
[56] On 15 January 2014, the European Parliament casted its vote on the renuwed Directive regulating public 
contracts. Upon publication, Member States have two years to implement this Directive. Article 11 Proposal for 
a Directive of the European Parliament and of the Council on public procurement (Classical Directive) (First 
reading), 2011/0438 (COD) Brussels, 12 July 2013. 
[57] E.R. Manunza & R.G.T. Bleeker (2014),      “De   invloed   van   het   Europees   recht   op   het   Nederlandse 
aanbestedingsrecht”[The  influence  of  European  law  on  Dutch  public  procurement  law], in  A., Hartkamp, et al 
(eds.) De invloed van het Europese recht op het Nederlandse Privaatrecht [The influence of European law on 
Dutch private law], Deventer. 
[58] The more recently negotiated draft Directive sets a larger percentage (80%) than the initial proposal of the 
Commission (90%) in December 2011. 
[59] Council of the European Union, Proposal for a Directive of the European Parliament and of the Council on 
public procurement: Presidency compromise text, 2011/0438 (COD). 
[60] Preamble nr.11 Proposal for Directive 896. 
[61] Article 1.5 PPA 2012. 
[62] Article 1.4 PPA 2012 
[63] Article 1.4 a and b PPA 2012. 
[64] Parl Docs II 2010/11, 32 440, nr. 46. See W.A. Janssen (2012),   ‘Maatschappelijk   Verantwoord  
Aanbesteden’   [Societally   Responsible   Public   Procurement], Tijdschrift Aanbestedingsrecht, Sdu Uitgevers 
2012, p. 7-17. 
[65] Parl Docs II 2010/11, 32 440, nr. 46. 
[66] Besluit van de Minister van Economische Zaken van 4 maart 2013, nr. WJZ / 3008668, tot instelling van de 
Commissie van Aanbestedingsexperts [Committee of Public Procurement Experts Decree] See: 
www.commissievanaanbestedingsexperts.nl. 
[67] Manunza 2010, p. 116-118. 
[68] US FAIR Act Section 2: Annual lists of government activities not inherently governmental in nature (a). 
[69] US FAIR Act Section 5: Definitions (2) (A). 
[70] US FAIR Act Section 5: Definitions (2) (B). 
[71] US FAIR Act Section 2: Annual lists of government activities not inherently governmental in nature (d). 
[72] Circular No. A-76 Attachment B. Public-private competition, C. Streamlined competition procedures. 
[73] Circular No. A-76 Attachment B. Public-private competition, D. Standard Competition procedures. 
[74] Circular No. A-76 Attachment B. Public-private competition, A. Preliminary planning 8.a. 
[75] US FAIR Act, Section 3: Challenges to the list. 



- 1 - 

 

PUBLIC PROCUREMENT TRAINING AND EDUCATION 
IN EAST AFRICA: A PRELIMINARY STUDY 

 
Benon C. Basheka (PhD)1,  Pross N. Oluka2* 

 
.H\�ZRUGV��SXEOLF��SURFXUHPHQW��HGXFDWLRQ��DSSURDFKHV��(DVW�$IULFD�

 
ABSTRACT 

While it is very clear that the practice areas of public procurement are 
well known and researched, the teaching of the discipline is hardly 
known.  The research took the form of an exploratory design across 
universities in four East African countries of Uganda, Kenya, Tanzania 
and Rwanda. We assessed the approaches used in teaching, using the 
desk review techniques. Study finding indicate that different universities 
teach procurement related courses at different levels (Bachelors and 
Masters) but named differently with very few that offer public 
procurement courses. There is only one Masters in Public Procurement 
offered at Uganda Management Institute. This shows there is limited 
effort being directed to public procurement training and education.  The 
study also notes the most favored approaches/method of teaching, and 
why they are preferred.  Regarding the knowledge base, it was noted that 
there still exists an uneasy tension in finding appropriate theoretical 
frameworks for teaching procurement. Regarding specific skills, different 
and interesting results emerged.  

BACKGROUND TO THE STUDY 
1.0 Introduction 
This study pertains to a preliminary study which was conducted to establish the 
status of public procurement training in the east African region. Public 
procurement as a discipline must have a firm theoretical knowledge to guide 
researchers  on  the  appropriate  “focus  and  locus”  of  its  subject  matter.  Adopting  
an interdisciplinary and comparative approach in analyzing public procurement 
systems in the discipline should identify the similarities and differences in 
procurement policies and practices. Efforts by professional public procurement 
associations in various countries have been remarkable in developing the 
procurement as a discipline. Of course the public procurement policy and 
regulatory bodies in different countries have done commendable jobs in 
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promoting the public procurement function. Nonetheless, whether the increased 
interest in public procurement research is a sign of the maturing academic 
discipline remains a different matter altogether. There are still some issues 
concerning the claim of not only the maturity of the discipline but its scientific 
potential. Academics have not devoted serious efforts in examining the 
theoretical bases of the public procurement discipline. 

1.2  Problem statement and research questions  
Public   procurement   as   a   field   of   academic   research   and   a   “lucrative”   field   of  
practice has increased over the last 10 years or so and it is now a matter beyond 
contention among policy makers and academics in both developed and 
developing nations. However, there seems to be unresolved issues that ought to 
form a nucleus of intellectual discourse among procurement practitioners if any 
hope of having a well-founded academic scientific discipline of public 
procurement management and administration is to have a firm foundation. By 
adopting a comparative approach in analyzing public procurement systems, the 
discipline should identify the similarities in the curriculum in universities and 
the exact locus and focus of this discipline which unfortunately to date is still 
unknown. This is made worse by lack of information on how many public 
administration courses have a component of public procurement given its 
historical role in the running of government and the methodological approaches 
used in its teaching. It is also not clear whether its teaching is more practitioner-
oriented or academic-oriented. This could partly be responsible for non 
compliance in public procurement. We therefore, intend to examine this 
knowledge gap. The following questions guided the study: 

1.  What kind of public procurement courses are taught in East African 
Universities and where are they housed in those universities? 

2. What approaches are used in the teaching of public procurement in the 
East African countries? 

3.  What should be the knowledge base for public procurement study and 
what disciplines should inform the study of public procurement? 

4.  What skills and competence should procurement education 
programmes aim at addressing within the context of developing 
countries? 

5.  Is public procurement education practitioner or academic-oriented? 

1.3 THE SCOPE OF THE STUDY 

The study was limited to the East African region. It covered universities that 
were teaching procurement. The content scope was restricted to the issues 
required in the study as outlined in each of the study questions.  

1.4  THE STRUCTURE OF THE REPORT 
The report is structured under five main chapters. Chapter one deals with the 
introduction. In this chapter, the problem statement and research questions that 
guided the study are discussed. In the next chapter, literature review is 
conducted and synthesized. Chapter three details the methodology while Chapter 
four is devoted to the key findings; a task that is done under each of the 
respective objectives/research questions while chapter five hinges on 
conclusions and recommendations. 
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2.0 LITERATURE AND THEORETICAL REVIEW 
Public procurement is both an area of practice as well as academic study. Over 
the past several decades practices of sound public procurement management 
have become a key milestone for good governance and national progress. Its 
significance for social and economic development is reflected in the fact that it 
constitutes a sizeable proportion of the national economy (15 to 30 per cent of 
national GDP). Public Procurement is, therefore, one of today's fastest growing 
management disciplines, in terms of both managerial activity and strategic 
importance. To manage the increasingly complex function of public 
procurement, procurement personnel need conceptual, technical, and human 
skills. Procurement personnel operate in a changing environment which 
demands a high degree of professionalism. Public organizations too are fast 
realizing that employees are a source of good services (Quayle, 1998; Quayle 
and Quayle, 2000).  

Educating professionals and equipping them with new and higher-level skills 
have consequently become urgent (Sauber et al, 2008). In support of the fore 
going assertion Gelderman (2006) shows that educating and training 
procurement officials is an effective tool for increasing compliance with the 
rules and regulations. While it is very clear that the practice areas of public 
procurement are well known and researched, the teaching of the discipline is 
hardly known. It is not clear what approaches are used as well as the actual locus 
and focus of public procurement; if at all it is there in Universities in the East 
African region. We ask ourselves how public procurement is taught or educated 
more so when recent studies have reported insufficient levels of compliance 
with the directive (Eyaa and Oluka, 2010; Netherlands Ministry of Economic 
Affairs, 2009 and De Boer and Telgen, 1998). The early works of Ramakers & 
Van Der Vuurst (1995) also mention absence of professional and trained 
purchasing personnel in the public procurement sector and yet these 
professionals are vital to the provision of goods, services and works (Hill, 2005). 

Kakwezi and Nyeko (2010) contend that the performance of the procurement 
function has attracted a lot of attention from practitioners, academicians and 
researchers due to its pitiable performance. Every government utility and agency 
at any level is supposed to procure according to the international and national 
rules depending on the case (Arrowsmith, 2005). Such entities are supposed to 
carry out procurement and must assure the necessary professional skills (Burgi, 
2010).   Purchasing entities (Caranta, 2008, Della Cananea, 2007) are created to 
purchase goods, works or services for other public administrations while having 
to comply with the public procurement rules (Cavallo Perin, Casalini, 2009; 
Comba, Treumer, 2010). It is also believed that the more professional the 
procurement, the more funds can be saved. Archer et al. (2008) showed that 
professionalization has instead led to inefficiencies and more error-prone 
processes, even in record-keeping.  Public entities are characterized by their 
inflexibility; clumsiness and inability to use ad hoc solutions when necessary 
(Fee et al., 2002; Lysons and Farrington, 2006).  This brings us to the questions; 
do we lack expertise of procurement practitioners in government entities and 
how are they educated and trained? 
 
It is generally assumed that professionalism results in more effectiveness and 
savings. However critics such as Van Der Horst and Van Weele (1992) observe 
that regulations and professionalization tamper with the development of 
professionalism in the public sector (Staatcourant, 2008), compared with the 
private sector (Keough, 1993; Van Weele, 2005a). Since the public seeks high 
quality services, organizations in the public sector must have a high- 
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performance. In order to perform highly, persons working in the public sector 
should have the highest level of competency. Consequently, the institutions that 
educate and train these persons must always strive for excellence because, most 
assuredly, better governance is fundamentally related to the more effective 
preparation of public administrators.  

Bandenhorst-Weiss, Callender and McGuire (2010) thus suggested that public 
procurement practitioners have long existed in a quasi-professional field, not a 
discipline, not a profession and certainly not a trade. Procurement has been 
perceived as not meriting significant treatment as a topic of interest or study and 
has persistently been denied attention within public administration courses 
(Snider & Rendon, 2012). Despite the importance of procurement in practice, 
the voices of stakeholders such as procurement practitioners are apparently not 
yet numerous nor strong enough to influence public administration educators to 
pay much attention.  

While examining the value of procurement certification, one of the professional 
attributes of a discipline, Prier, McCue and Behra (2010) wondered whether 
public procurement had been born. Bandenhorst-Weiss, Callender and McGuire 
(2010) used the absence of standards, lack of separation of members and the 
professional body to deny procurement a place in the home of professional 
disciplines. They wrongly use the considerable level of disparity among terms 
used to describe the profession and its members to conclude that public 
procurement had been born. This is a charge that would entirely be blamed on 
the public procurement experts in both developing and developed countries 
since collectively we have failed to develop a knowledge base of our discipline 
that could set terms clearly understandable by the procurement fraternity. Those 
involved in the practice of procurement at whatever level in collaboration with 
the academics need to agree on what procurement body of knowledge is needed 
to produce a 21st century procurement manager who has the will and 
competence to contribute to organisational efficiency.  

Public procurement-the acquisition and utilisation of goods and services 
required by government institutions from conceptualization of the need for the 
product to its utilisation and ultimate disposal (Callender & Matthews, 2000) is 
a key function that needs dedicated attention from academics to develop a 
theoretical framework in which the functions of this critical activity can be 
discussed. From a democratic point of view, government procurement translates 
public revenue into goods and services consumed by governments and 
institutions at various levels to benefit the citizens who in a democracy delegate 
the powers to political and administrative managers. Due to the suspicion that 
these officials may misuse their powers, parliaments prescribe procedures 
designed  to  assure  the  public  of  government’s  transparency  and  accountability.   

 

Public administration encompasses a body of knowledge pertaining to the 
operational processes of the executive functions of government (Hilling, 1966). 
On its part, public procurement supports all government functions (Coe, 1989; 
McCue & Gianakis, 2001). If the procurement function fails to deliver quality 
goods and services in a timely fashion and at an economical price, it is known 
that the performance of government obviously suffers (Coggburn, 2003). As 
early as 124 BC, there was a university in China teaching administration 
(Simcox, 2010). Moreover, by 2BC, there existed a civil service in China with 
15,000 employees. Such a solid number needed a team of administrators who 
had   to   be   trained   in   the   whole   “science”   of   administration   (Holzer   &   Zhang,  
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2002). This indicates that public procurement was long regarded as an important 
component  of  this  “science”  of  administration.   

Gladden (1972) conceded that administration became a task of an early chief or 
leader without his knowing and it gradually emerged as a specialized activity 
with the growth of civilization. It was not until civilization reached an advanced 
stage of development that much thought began to be given to the art of 
administering. True to the public procurement function, its recognition has taken 
time and to date it is still struggling to attain appropriate recognition in the 
teaching of public administration. Schools and Departments of public 
administration in Universities in Africa hardly include public procurement as 
part of the academic curriculum; a problem that goes beyond Africa. There is a 
noticeable poverty of procurement content and this partly contributes to its 
eventual neglect in public administration research. Rarely do public 
administration conferences throughout the world have presentations and 
discussions on this subject of public procurement. Until recently the subject of 
public procurement received little attention by academic researchers and policy 
makers because it was considered an administrative function too mundane to 
worry about (Wittig, 1999) and has been an academically neglected area of 
study (Thai, 2001).  

3.0. THE APPROACH AND METHODOLOGY 
The methodology entailed the following steps characterized by the highest 
degree of professionalism and flexibility:- 
 

1. Preliminary Interviews 
2. Identify critical documents 
3. Formulation of Key evaluation Questions 
4. Development of Review Matrix checklist 
5. Review of literature  

6.    Comprehensive review of documents, discussions  and interviews 

7. Sampling Methodology 

8. Data collection 

9. Validity and Reliability 

10. Data Analysis 

11. Draft Report on Key Findings 

12. Presentation 

13. Validation Workshop 

14. Final Report 
 
The research took the form of a comparative approach across nations, 
institutions and processes. A comparative approach or design aims at getting the 
similarities and differences among study variables. This analysis can be at meso, 
macro and micro levels. May (2001, p. 9), while defending the use of 
comparative research approach suggested   that   “the   results   of   research   using  
cross-national studies can be found in books and journals of sociology, politics, 
human geography, social research, history, economics, social policy, 
anthropology,   and   business   studies.”      Given   this   declaration,   our   hopes   of  
engaging in a science of public procurement based on a comparative approach 
are supported.  
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Using desk research, we identified institutions offering procurement education 
in East Africa. Secondly we were able, through this desk review, to identify 
under which departments procurement courses were housed, what was taught, 
the approaches taken, the knowledge and skills imparted, etc. This involved a 
review of course handbooks and all learning outcomes. Then we systematically 
assessed the approaches used in teaching, using the desk review techniques. We 
then designed comprehensive assessment Questionnaires which were sent to 
universities and practitioners in the East African Countries that were selected for 
the study. The sampling for the universities was based on the web metrics 
university rankings criteria.  

Four tests were used to establish the quality of the empirical social research.  
These included; Construct validity, Internal Validity, External Validity and 
Reliability. To ensure construct validity this research used multiple sources of 
data. Multiple sources of data ensured that there was agreement on various 
parameters measured (convergent validity) or there was lack of a relationship 
(discriminate validity). For internal validity, this research followed up patterns 
that were emerging during analysis to establish whether or not they impacted on 
the variables being studied. A comprehensive explanation building was 
undertaken for parameters being studied together with a follow up of rival 
explanations. 

4.0 PRELIMINARY FINDINGS AND DISCUSSION 
In this chapter, we report findings on each of the research questions that guided 
the study. The findings reported were mainly obtained from a review of 
documents and website search which was further supported by visits to 
particular institutions.  

4.1.  Universities in East Africa that Teach Public Procurement 
The first research question of our study required us to identify Public 
Universities in Africa that did teach public procurement and where it is housed 
within those universities. The question was also intended to answer the locus 
and focus questions. We find that different universities teach procurement 
related courses at different levels. According to the 2013 university webometrics 
ranking, the following universities appeared among the highly ranked in 
Uganda. We wished to examine whether such universities offered 
procurement courses.  
 

Table 1: Universities in Uganda teaching public procurement university 

N Name of University  Course name 

1 Makerere University Bachelor of Business Administration 
(Procurement Option) 

2 Mbarara University of Science 
&Technology 
 

Bachelor of Procurement and Logistics 

3 Makerere University Business 
School (MUBS) 

Bachelors and Masters in Procurement & 
Logistics Management 

4 Uganda Martyrs University 
 

Bachelor of Business Management, 
Bachelor of Arts in Public Administration 
(BPAD) 
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The above table 1 indicates that majority of universities in Uganda teach 
procurement and supply chain related courses but there are very few that offer 
public procurement courses. The table indicates there is only one Masters in 
Public Procurement offered at Uganda Management Institute. This shows there 
is limited effort being directed to public procurement training and education.  
 
Several public procurement courses have been independently established in 
some   universities.   Thai   (2010)   reported   of   a   Master’s   of   Science   Degree in 
Public Procurement for sustainable development launched in 2006 by the 
International Training Centre of the International Labour Organization in 
partnership with the University of Turin in Italy, the Masters Degree in Public 
Procurement launched in 2007 by the University of Rome and the Certificate 
programme in Public Procurement at Florida Atlantic University. The 
development of an academic field of public procurement needs to have a firm 
theoretical foundation that should have true hallmarks within the expectations 
associated with the social sciences.  

In Kenya, it was found that several universities offered courses in procurement 
and different names were used. We found the most common names of courses at 
different levels in procurement in Kenya included the following: Bachelor of 
Procurement, Bachelor of Procurement and Supply Chain Management, Public 
Procurement Law and Practice and Bachelor of Procurement & Logistics 
Management. 

  

course unit: Procurement and Logistics 
Management 

5 Mountain of the Moon University 
 

Bachelor of Procurement and Logistic 
Management 
 

6 Kyambogo University Master of Science In Supply Chain 
Management (GMSC)  
Bachelor of Procurement and Logistics 
Management, Diploma Procurement and 
Logistics Management 

7  
Islamic University in Uganda 

Bachelor of Procurement and Logistics 
Management (BPLM) 

8 Uganda Management Institute 
 
 

Postgraduate Diploma in Procurement and 
Supply Chain Management 
1. Masters in Public Procurement 
2. Postgraduate Diploma in Logistics 

Management 
3. Diploma in Public Procurement and 

contract management 
9 Uganda Technology and 

Management University 
Bachelor of Procurement and Supply Chain 
Management 
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Table 2: Universities in Kenya offering Courses in Procurement  
Ranking University Course Name 
1 University of Nairobi Procurement and Supply Chain 

Management 
2 Maseno University Certificate and Diploma  in 

Strategic Purchasing and Supply 
Management 

3 Egerton University 

 

Bachelor of Purchasing And 
Supplies Management 

4 Jomo Kenyatta University 
of Agriculture & 
Technology 

Bachelor of Procurement & 
Contract 

5 The Catholic University of 
East Africa 

Diploma in Purchasing and 
Supply 

6 Daystar University Bachelor of Commerce, 
Purchasing and Business 
Logistics 

7 Chuka University 

 

Bachelor of Purchasing And 
Supplies Management. 

8 Kisii University Bachelor of Purchasing And 
Supplies Management 

9 Dedan Kimathi University of 
Technology 

Bachelor of Purchasing And 
Supplies Management 

10 Meru University of Science & 
Technology 

Bachelor of Purchasing And 
Supplies Management 

11 Jaramogi Oginga Odinga 
University of Science & 
Technology 

Bachelor of Logistics and Supply 
Chain Management 

12 South Eastern Kenya 
University 

 

Bachelor of Procurement and Supply 
Chain Management 

13 Taita Taveta University 
College 

Bachelor of Purchasing And 
Supplies Management 

14 Muranga University College Bachelor of Procurement and 
Supplies Chain Management 

 
There are a few universities in Tanzania offering procurement-related 
courses as indicated in the table below: 

Table 3: Universities in Tanzania offering training in procurement 

Ranking University Course Name 

1 University of Dar Es 
Salaam 
 

Masters of Science in 
International Transport and 
Logistics (MSc ITL)�

2 Sokoine University of 
Agriculture (Moshi 
University College of 
Cooperative and Business 

B.A. in Procurement & Supply 
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Studies) 

3 Tumaini University Iringa 
University College 

BBA – Procurement Major 

4 Mzumbe University 
 

Bachelor of Business 
Administration in Procurement and 
Logistics Management (PLM), 
MSc. Procurement and Supply 
Chain Management 

5 Institute of Finance 
Management 

MBA (International Trade, 
Logistics and Operations 

6 Saint Augustine University 
of Tanzania 
 

Bachelor of Science in 
Procurement and Supply Chain 
Management, Advanced Diploma 
in Procurement and Logistics 
Management 
 

7 Mount Meru University B.A Public Administration and 
Human Resources; Marketing 
Option Physical Distribution  
and Logistics Management 

8 Tanzania Public service 
College 

Postgraduate Diploma in Public 
Procurement 

St Augustine University (Tanzania), through its Faculty of Business 
Administration, offers a Bachelor of Business Administration (BBA) (3 years). 
This course combined academic and professional training; the three-year 
programme challenges students to examine the responsibilities of the accountant 
and other business professionals in contemporary society and to meet the need 
for significant research in their areas of expertise. They also offer a Bachelor of 
Science in Procurement and Logistics Management (BSCP) (3 years) which was 
designed to enable students to know how to manage projects and how to source 
globally. It facilities students to master skills required in managing the 
procurement and supply chain cycle. 

Table 4: Universities in Rwanda offering procurement-related courses 
Ranking University Course Name 
1 National University of 

Rwanda 
Bachelor of Science in 
Business Administration –
Logistics and Supply chain 
Management 

2 Umutara Polytechnic Ordinary Degree with 
Honours in Commerce 
(Procurement) 

3 School of Finance and 
Banking (Collaborating 
with University of Turin 
in Italy) 

Masters of Science in Public 
Procurement Management 
for Sustainable Development 
and Short Courses in 
Procurement 

4 International Management 
Academy 

Chartered Institute of 
Purchasing and Supply 
(CIPS) 

 
From the table above, it is clear that Procurement as a discipline has not been 
given a place of prominence in training and or education. 
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4.2. Ways and Approaches used in the teaching of public procurement in 
East African countries 
The answer to this second research question was obtained from the review of 
existing literature. As public procurement scholars, the major condemnation of 
our   discipline’s   lack   of   scientific   potential   revolves   around   our   lack   of  
agreement regarding the methods of studying public procurement and the 
conclusions arrived at; lack of the ability to conduct experiments on the 
behaviour of man in the public procurement process yet he keeps changing; and, 
our lack of continuity in the development of public procurement research.  Yet 
Jayapalan (2000) asserted that the teaching of procurement ought to have been a 
systematic study of knowledge. Academically, public procurement has been a 
neglected area of study even though governmental entities and public 
procurement practitioners have diligently worked its practices (Thai, 2001).  

Methods in this context are used to imply procedures and prescriptions that 
ought to be applied to find solutions to unresolved public procurement problems 
which may be theoretical or practical. Social theorists have often talked of 
inductive and deductive methods. Social sciences share two common aspects 
with all sciences. The first is a commitment to scientific method - a series of 
logical steps that, if followed, help minimize any distortions of facts stemming 
from the personal values and beliefs. The second is the use of quantitative 
techniques, measuring and accounting, for the gathering and analysis of the 
factual information that is collected (Sirkin, 2006). Public procurement teaching 
may have no serious issues with the first method. But trenchant disputes are 
likely to arise with the second criteria that if rigidly applied to persons with an 
orientation to the qualitative paradigm.  

It is believed that an effective instructional strategy for the course might begin 
with student-centred teaching and that the conduct of various student activities 
will make learning interesting and meaningful.  Opportunities for personal 
involvement and practical application of knowledge and skills can also be 
provided by these learning activities.  This applies to procurement as well. Apart 
from presenting the subject contents by teachers with the traditional didactic 
approach, it is recommended that students should be more actively involved in 
the process of learning.  It is also emphasized that the teaching of Business 
Studies should be related to real life situations as much as possible.  Whenever 
feasible, teachers should try to relate to the issues at hand to real life situations, 
so   that   not   only   the   students’   interests are aroused. This will ensure that the 
students get a sound understanding of the mechanism which sets the motion of 
East African business activities. 

From the review of literature, the following are some of the ways in which 
procurement courses were being taught: 

4.2.1. Lecturing: Most universities teaching procurement in East Africa 
favoured the lecture method. From interviews, discussions and review of 
documents, it was confirmed that its preference is high among undergraduate 
classes when compared to postgraduate classes. A lecture involves a continuous 
formal exposition of or discourse on some topics by the teacher.  Though it is 
criticized on its autocratic style and the form of one-way communication, it is 
typically used to introduce subject knowledge and specialized information. Its 
effectiveness depends very much on its planning, structuring, brevity, the 
teacher’s style of presentation and the use of teaching aids. 
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4.2.2 Group Discussions: This method was commonly found in use at 
postgraduate levels. Students are divided into groups to discuss a given 
procurement-related topic in order to exchange views, develop a concept or to 
solve a problem.  The lecturers are responsible for supplying guidelines for the 
discussion, eliciting responses among students, stimulating them to interact with 
each other and evaluating their performance.  Each group is required to present 
an oral or written report summing up the findings and conclusion of the 
discussion. Due to the large numbers of students in most universities this mode 
was also preferred for assessment.  

4.2.3. Case Studies: We found that most lecturers teaching public procurement 
courses at postgraduate level use the case study method. A case is a description 
of an actual problem situation, or a situation which attempts to simulate as far as 
possible the business environment, in which decisions have to be made.  
Students are required to examine and analyze the situation in order to identify 
the problems and recommend feasible solutions.  This method attempts to show 
how procurement knowledge and principles learnt in the classroom can be 
applied to solve problems in the business world. 

4.2.4. Projects and Surveys: Procurement Principles and concepts taught in the 
classroom are often meaningless unless students have the opportunity to 
investigate the utilization of such in the business world.  We found that in some 
universities, a project is a planned learning activity that requires students to go 
outside their classrooms and interact with the business community.  This is 
called internship and community engagement in some universities. Students can 
work in groups or individually to observe and collect information for a given 
procurement issue, to analyze and evaluate the information obtained, and to 
draw conclusions.  A report on what the findings is then presented and 
sometimes assessed. 

4.2.5. Field Trips and Visits: We found that some universities teach 
procurement through field trips intended to examine how a procurement and 
supply chain business environment operates. There are many business 
establishments in close proximity to the universities which provide appropriate 
fieldtrips for students.  Field trips to business and commercial institutions help 
developing better understanding and give far better visual information of many 
things than can be taught in class.  A carefully devised and thoughtfully 
executed plan is necessary for making the visit educational and successful.  The 
plan includes how to arrange with the organization to be visited, how to brief 
students for the visit, how to organize them into groups, and how to conduct 
follow-up activities. 

4.2.6. Supply Chain Games/Simulations: We also found out that a few 
institutions such as Kyambogo University (Uganda) use supply chain games and 
simulations at postgraduate level. Supply chain simulations enable learners to 
apply knowledge learned from other courses in a seemingly real world situation 
(virtual supply chain environment). These games challenge and inspire the 
students to search for and internalise all the content that that they might have 
ignored or reluctantly  attended  to;;  “a  simulation  is like a kiss, interesting to read 
about but much more interesting to participate in; and those that do, tend to 
repeat  the  experience”  (Coote,  1987). 

The value of business games in learning is now more vivid that ever yet it was 
observed many decades ago. Confucius, a Chinese Philosopher (500 BC) once 
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observed   that   “a   picture   is   worth   a   thousand   words”   whereas   Dick   Duke  
(founding father of simulation-gaming,  around  1970)    concluded  that  “a  game  is  
worth   more   than   a   thousand   pictures”.   Today’s   students   are   of a virtual 
generation, where online interactive multi-player games, virtual reality and 
simulations are a part of everyday life, making gaming and simulation a very 
important catalyst in the learning process. Teaching methods have to be more 
innovative to help students understand the complexity of decisions within 
dynamic supply chain and business environments. Interactive simulation games 
have the potential to be an efficient and enjoyable means of learning. 

Using simulation technologies has been proven to be an excellent tool for 
modelling complex environments (Arisha and Young 2004). It is seen as a 
competent means of analyzing complex systems, allowing the changes and 
effects of processes to be understood and predicted more easily (Ismail, Abo-
hamad, and Arisha 2010). The capabilities of simulation software to replicate 
uncertainty are high, mainly through discrete event simulation as it is capable of 
manipulating the variability and uncertainty of a system (Mahfouz, Ali Hassan, 
and Arisha 2010). Yet there have been very few examples of SCM simulation 
games being used in education. The most popular being the beer game 
introduced by MIT in 1960 as an exercise in industrial dynamics (Iyer, Seshadri, 
and Vasher 2009). The use of web-enabling technologies can also be used as a 
powerful educational tool in SCM to encourage collaborative learning.  

We found that different lecturers use different approaches in the teaching of 
procurement-related courses. The approaches to the study of Public procurement 
would naturally be related to those of its mother discipline, public 
administration. It therefore argued that the approaches relevant in teaching 
public administration apply to public procurement. Conventionally, the 
following approaches have been applied and are still relevant today. 

4.3� APPROACHES TO TEACHING OF PROCUREMENT  

4.3.1: Philosophical approach: The Philosophical approach takes within its 
purview all aspects of administrative activities. It was found out that the goal is 
to find out and enunciate the principles   or   ‘ideals’   underlying   these   activities.  
This   approach   is   found   in   Locke’s   ‘Treatise   on   civil   Government’,   Plato’s  
‘Republic’,   ‘Hobbes’,   and   ‘Leviathan’, among others. The philosophical 
approach is perhaps the oldest approach to public administration as of all other 
social sciences. 

4.3.2: Legal approach: The legal approach is the systematically formulated 
approach and traces its ancestry to the tradition of rooting Public administration 
in law. Public administration was considered to be a part of law, concentrating 
on legally prescribed structure and organization of Public authorities. This 
approach was formed at a time when the functions of the state were narrowly 
limited and simple in nature. The legal or juristic method is mostly used in 
France, Germany, and Belgium. These countries have a long tradition of 
administrative law. The administrative law is an important branch of Public law 
and is conceived in quite broad terms so as to include the organization and 
functions of public authorities and with the problem of their correlation, powers 
and responsibilities. Public administration is considered to be a part of 
administrative law and as such it is studied in the legal framework. In India, the 
administrative study was mainly preoccupied with the legal foundations of 
administrative authority and its procedures and was narrower in its scope than 
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that of European countries because their law itself was conceived in broad 
sociological terms whereas in India, it had a narrow juristic connotation. 

4.3.3: Historical Approach: The historical approach to the study of public 
administration seeks to recreate a segment of history. It studies the public 
administration of the past with a particular time span, organizing and 
interpreting the information in a Chronological order. This approach naturally 
commands a powerful attraction in a society having a rich past and can be 
valuable in identifying the uniqueness of the administrative system. 

4.3.4: Scientific Approach: Procurement like many other social sciences makes 
use of the inductive method of proceeding from particular to general through 
observation for collecting the data, classification of data and verification of the 
hypotheses. The scientific management movement gave a great fillip to the use 
of this method in the development of effective techniques of organization and 
management and of budgeting and supply. Administration was separated from 
politics. It was treated as a mechanical organization and was subjected to the 
rigours of the laws of mechanics. Although the Study of public administration 
has now passed� the Stage of scientific management fad, many activities of the 
office management, accounting and control of material and supply are still 
determined on the scientific principles. Measurement of work, time and motion 
studies, work flow charts, cost accounting and opinion sampling and polls are 
the techniques based on the Scientific and technical method for the solution of 
administrative problems. 

4.3.5 Case Method Approach: A case is a narration of what has actually taken 
place in administration, keeping in fact the context and all relevant dimensions. 
Ably handled, the case method approach is a sensitive one, seeking as it does to 
reconstruct the administrative realities and gives to students a flavour of the 
administrative Process. The case approach has been motivated by a commitment 
to the objectives and methods of social sciences. It has been shaped also by a 
considerable sensitivity to traditional concerns of humanities and by practical 
interest in pedagogy as against research. The case method to the study of public 
administration began to be popularized in the thirties. The case method has 
come to stay in public administration, but it cannot become the dominant 
approach. It is essentially a historical method. It is a method in which an 
administrative decision, in any given question or issue, is made the focal point 
for historical exposition. Its aim is to point out as to what factors or 
considerations, political, economic, and personal or any other, influence the 
decision of the administrator and also to know the process of decision or policy-
making. The case as presented to the student in the file on monograph comprises 
every possible aspect of the situation. It is best presented as a running account 
embodying explanations of various procedures as they occur in relation to the 
circumstances. It provides the student with indications concerning the legislative 
and institutional framework within which the problem to be solved by the 
administrative agencies arises.  

It also, wherever possible, contains notes to help the analyst understand the 
psychological background, the characters of the people who took part in the 
case, the tensions among the staff of the administrative organization concerned, 
and other factors. The account as a whole is intended to reconstruct and explain, 
with reference to the greatest number of identifiable factors, the initiation, 
procedure and conclusion of the operation concerned and more specially, the 
process of formalizing the administrative decision. The case histories are 
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prepared with the help of relevant documents and files, inquiries and interviews 
with officers concerned and all other sources of the case.  

4.3.6:� Institutional and structural Approach: This approach to the study of 
public administration is the oldest and in terms of numbers, it has the largest 
following. However, it is the least homogenous of all schools of public 
administration as it includes among its protagonists, teachers and research 
workers with varied training, ranging from political scientists to specialists in 
scientific management techniques. 

4.3.7: Behavioural Approach:  This approach examines public administration 
by studying individual and collective human behaviour in an administrative 
situation. It brings to bear upon administrative problems on inter-disciplinary 
approach which includes Sociology, Individual and Social Psychology and 
Cultural Anthropology. Originated in the United States this approach focuses on 
the actual behaviour of persons and groups in organisations and has four 
Characters which are as follows: 

1. The increased attention to the individual and his relationship to the 
administrative organisation in which the scientific-management approach 
tended to consider him rather as a thing or a means, without taking in to 
account the different aspects of his personality and his relationship to 
interests and social group other than the administrative organization in 
which he worked. Increased attention to the individual in administration is 
based on more realistic research concerning motivation, decision making 
process and nature of authority. 

2. Administration is studied as a social system with the result that whereas 
formerly attention was concentrated exclusively on formal and rational 
relationships of the organization, now informal human relationships in the 
organizational receive equal attention. 

3. On account of these developments, more importance is given to 
communication. This is understandable because an administration is 
described as a complex aggregate of human relations. Under the traditional 
approaches the only recognized means of communication were the formal 
orders and circulars issued by the superior to the subordinates and reports 
and returns submitted by the subordinates to their superiors. But under the 
new approach, the informal means of contact and communication receive as 
much attention as the formal ones. 

4. Replacement of the theory of Sovereignty by that of legitimacy. The 
concept of political sovereignty had given birth to the theories of 
hierarchical structure, line of authority, chain of command and delegation, 
among others. Under the new approach, there is an increasing tendency to 
analyse the reason why given persons, considered individually and 
collectively, feel that they must obey orders. Thus emphasis is put on 
administrative leadership and motivation. 

In this method a new approach is followed by comparing the behavioural pattern 
of public administration in different countries, this comparative method has been 
used in studying the contemporary system of government and administration. 
The Behavioural Science and the Case Study approach has impacted a distinct 
shift in the techniques of comparative approach in which the normative study of 
comparative administration merged gradually into the empirical and explanatory 
writings on different administrative systems.  The recent trend is towards a 
nomothetic approach whereas earlier it was towards an ideographic approach. 
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Ideographic approach showed interest in concrete situations, case studies, area 
information and particular facts while the present emphasis is on theory or 
testable propositions which assert regularities of behaviour and correlation 
between variables. The new trend involves a greater interest in the 
environmental factors as they interact with public procurement. It is now 
realized that these factors and circumstances are conditioned by governmental 
behaviour and hence their study is an essential part of the study of public 
procurement. 

4.3.8: The Consensus Approach: The principles of public administration 
developed at the time were devices suggested to achieve efficiency. This 
efficiency-oriented approach coupled with the anti-patronage movement was 
strengthened by the view that policy making and policy implementing are two 
different things. Policy–determining was considered to be a field of politics and 
policy-implementation, the field of administration. It is now accepted that 
administration is involved in policy formulation also. It is currently wrong to say 
that policies can be formulated without the advice or assistance of administrative 
staff. The   whole   theory   of   ‘delegated   legislation’   disproved   the   dichotomy  
between   politics   and   administration.   According   to   Appleby,”   Public  
administration is policy-making”.   It   is   not   autonomous, exclusive or isolated 
from policy-making. It is policy-making in a field where mighty forces contend; 
forces engendered in any society. Further, public administration cannot be 
fruitfully studied apart from its political and social setting. 

4.3.9: The Structural approach: Concentrates on the description of the 
administrative structure of the government bodies. The approach emphasizes the 
study of PODSCORB techniques of administration. But the administrative 
structure and techniques cannot be studied without proper reference to the 
environment in which public administration is working as well as the human 
factor. According to the scientific management approach, the problems of public 
administration should be studied vide the methods and spirit of science. Taylor 
concentrated on the work methods, machines and materials. He was concerned 
with the questions of mechanical efficiency. Scientific management taking 
efficiency as the objective, views administration as a technical problem 
concerned basically with the division of labour and specialization of functions. 
This approach is considered defective because it ignores the human elements in 
administration. 

The socio-psychological approach or the Behavioural approach believes that 
public administration should be concerned with the study of human behaviour in 
organisation and operations of the various organisations. According to Simon 
decision making is the most important activity of administration. Human beings 
who work in an organization have aspirations and desires. Their behaviour is 
conditioned by their psychology, motives and social environment. The 
administrative   science   should   study   these   ‘facts’   of   behaviour   without   getting  
involved   in   the   question   of   ‘values’.   This   new   approach   is   universalistic   in 
character and its purpose is to build a system of interlocking generalizations 
about how human beings actually behave in these organisations. 

4.4. What should be the�knowledge base for public procurement study and 
what disciplines should inform the study of public procurement? 
Public procurement is now claimed by many disciplines; each with its historical 
orientation of methodology at best. It has become a subject of inquiry in public 
administration, economics, medical sciences, engineering, project management, 
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finance, education, business administration, management, etc. The 
mathematization, for example, favoured by economists and psychologists will 
be different from an approach taken by anthropologists or sociologists and yet 
each of these becomes useful in our understanding of the social dimensions of 
public procurement operations. Research on public procurement has tended to 
be heavily influenced by the disciplinary backgrounds of writers. There remains 
an uneasy tension in finding appropriate theoretical frameworks for researching 
and studying public procurement.  

Cresswell (2009) argued that within the social sciences (if we are to accept that 
public procurement belongs to this family), qualitative approaches will provide a 
means for exploring and understanding the meaning individuals or groups 
ascribe to a social or human problem. We cannot even describe social life 
precisely unless we first accurately grasp the concepts that people apply in their 
behaviour (Giddens, 1997).  

Sementelli (2011) rightly observed that public procurement tends to rely heavily 
but not exclusively on the professions of law, economics and in some cases 
operations management particularly at the micro-level.  A potential limitation of 
existing public procurement literature is its tendency to focus on traditional, 
private-sector procurement aspects as opposed to fully exploring the uniqueness 
of public procurement (Murray, 2008). Within public procurement research, 
political scientists may be interested in the political forces that come into play in 
the process of public procurement. They are concerned with who gets what, 
when and how and attempt to understand the process issues of government 
procurement policy-making as opposed to the output -- a contract. In public 
procurement, political scientists will be interested in the internal and external 
political forces that may influence a procurement decision to award a contract to 
a particular bidder. Politics here is used in the context that every decision is a 
political decision that involves the influence of power economic, political, 
administrative, and technical information.  

Economists are generally concerned with production, consumption and 
distribution of wealth. They will be concerned with the costs and benefits of 
using a particular procurement method compared to other methods. Their 
concern will be on the costs and benefits of a particular procurement decision 
and their pre-occupation is not on the process, like the political scientists, but the 
outcome. They will be concerned as   to   who   will   eventually   pay   the   “costs”  
resulting from a particular procurement decision. There are opportunities and 
costs which relate to particular procurement decisions and that will be the main 
pre-occupation of economists. Building mathematical models to predict the 
outcome of a particular procurement decision in terms of costs and benefits may 
equally be a major concern of economists.  

Lawyers will be concerned with the laws, rules and procedures for public 
procurement. The legal frameworks which govern the practices of public 
procurement should occupy the legal professionals interested in public 
procurement research. They will be concerned with whether a procurement 
decision  was  arrived  at  following  the  principles  and  practices  set  by  a  country’s  
procurement law and other related laws set by that government or any other 
body that has approved jurisdictional rights to do so. To the legal professionals, 
their pre-occupation is on how all procurement decisions should comply with 
the laws and possibly the legal implications of a procurement decision to the 
procuring entity and to government. Public administration experts will most 
probably be concerned with how a procurement decision will be used to promote 
efficiency and effectiveness in the running of government activities at whatever 
level. They need to be interested in the extent to which hitches in the 
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procurement processes impair a government’s   capacity   to   deliver   timely   and  
quality services to the public. On their part, sociologists need to concern 
themselves on the social forces that influence a procurement decision. Each 
discipline will therefore have its unique contribution in helping us understand 
matters of public procurement and those developing a public procurement body 
of knowledge should endeavour to face this reality.  

4.5 What skills and competences do public procurement education 
programmes aim at addressing within the context of developing countries? 
We  administered  a  questionnaire  to  get  responses  on  the  stakeholders’  views  on  
what kind of procurement skills universities should be imparting in their 
graduates of procurement. The respondents came from a mix of different types 
of procurement professionals with 78% of them being male while 22% were 
females. The respondents had varying levels of procurement qualifications. Of 
these  respondents,  56.7%  were  respondents  that  had  attained  bachelor’s  degrees,  
while the remaining had attained professional qualifications. The respondents 
also included 15.3% professionals working in the central government, 23.7% 
working in the local governments across the East African countries, 35.6% were 
working in parastatals while 25.4% were working in the private sector.   
Respondents were of varying age categories with 37.3% in the 20-30 age 
category, 54.2% were between 31-40 years of age while only 8.5% were above 
40 years of age suggesting that procurement was still dominated by a relatively 
young group of professionals unlike other professions. It would also suggest that 
universities need to have curriculum designed   for   master’s   degrees   to   target  
those who were now becoming more senior in the profession. It was found 
through the analysis that 15.3% of the respondents had less than one year of 
experience, 64.4% were between 1 and 3 years while 20.3% had experience 
stretching over 4 years.  On the specific skills which were needed in the job 
market and universities were supposed to impart to their students, different and 
interesting results emerged. In the next section, the findings that emerged are 
discussed.  
Table 5: Skills needed by procurement professionals 
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Procurement planning skills are 
critical for all professionals 

1.7% 
(1) 

- - 6.8% 
(4) 

91.5% 
(50) 

I need skills in preparation of 
bidding documents 

- - 3.4% 
(2) 

13.6% 
(8) 

83.1% 
(49) 

 
I need management skills in all 
procurement and disposal 
activities 

- 
 

1.7% 
(1) 

 

5.1% 
(3) 

 

16.9% 
(10) 

76.3% 
(45) 

I need skills in report writing to 
effectively manage my duties 

- 6.8 % 
(4) 

8.5% 
(5) 

27.1% 
(16) 

57.6% 
(34) 

I need skills to enable me 
become a source of specific 
procurement expertise 

3.4% 
(2) 

5.1% 
(3) 

10.2% 
(6) 

13.6% 
(8) 

67.8% 
(40) 

I need skills to enable me 
proactively impact on our 
operations 

- 3.4% 
(2) 

5.1% 
(3) 

30.5% 
(18) 

61% 
(36) 
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Responses showed that most of the respondents were in strong agreement that 
planning skills are critical for procurement professionals. Majority (83%) were 
of the view that they needed skills for preparation of bid documents. 
Understanding procurement laws was another area where respondents expressed 
strong views as a skill very essential in procurement management, with 83% of 
the respondents indicating strong agreement. Other skills received varying levels 
of agreement, with some respondents indicating strong agreement while others 
somehow agreed. These included management skills, report writing skills, skills 
in supply market analysis, skills in managing strategic relationships, among 
others. 
 
Table 6:   Perceptions   on   employers’   needs when recruiting 
procurement professionals 
 
 

I need skills in supply market 
analysis for effectiveness 

- 3.4% 
(2) 

10.2% 
(6) 

42.4% 
(25) 

44.1% 
(26) 

I need to build a deep 
understanding of available 
procurement systems 

- 1.7% 
(1) 

10.2% 
(6) 

23.7% 
(14) 

64..4
% 

(38) 
I need to have a deep 
understanding of procurement 
laws 

- 3.4% 
(2) 

3.4% 
(2) 

10.2% 
(6) 

83.1% 
(49) 

I need to effectively manage 
strategic relationships 

1.7% 
(1) 

1.7% 
(1) 

8.5% 
(5) 

39% 
(23) 

49.2% 
(29) 

I need to work more 
collaboratively with suppliers 

3.4% 
(2) 

3.4% 
(2) 

5.1% 
(3) 

35.6% 
(21) 

52.5% 
(31) 

I need analytical capabilities to 
help monitor compliance policies 

- 5.1% 
(3) 

11.9% 
(7) 

27.1% 
(16) 

55.9% 
(33) 

I need to have analytical and 
problem solving skills 

- 6.8% 
(4) 

5.1% 
(3) 

35.6% 
(21) 

52.5% 
(31) 
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Recruiters need staff 
with interpersonal 
skills 

- 1.7% 
(1) 

10.2% 
(6) 

35.6% 
(21) 

52.5% 
(31) 

Recruiters of 
procurement officers 
need people with 
self-motivation 

3.4% 
(2) 

6.8% 
(4) 

8.5% 
(5) 

30.5% 
(18) 

50.8% 
(30) 

Recruiters need 
procurement people 
with professional 
qualifications 

5.1% 
(3) 

1.7% 
(1) 

8.5% 
(5) 

23.7% 
(14) 

61% 
(36) 

There is increasing 
need for leadership 
skills among 
procurement 
personnel 

1.7% 
(1) 

- 13.6% 
(8) 

32.2% 
(19) 

52.5% 
(31) 

Employers now need 
academic staff with 
academic 

3.4% 
(2) 

- 15.3% 
(9) 

33.9% 
(20) 

47.5% 
(28) 
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The team found out that interpersonal skills stood as the most popular aspects 
employers look out for when employing procurement professionals, with more 
than 85% of the respondents indicating agreement. Leadership skills and self- 
motivation came in closely, as other attributes employers seek out for when 
employing procurement staff. Further, the qualifications of the person to be 
recruited  should  show   the  person’s  ability   to   show  professionalism.  The  views  
showed the training given to procurement students in the countries surveyed 
within East Africa, despite Procurement being a new field of training, had ably 
equipped the students with general knowledge about the profession, its 
requirements and the legal implications of failing to comply with the regulations 
that govern the professional practice.  
 
  

achievement 
Employers seek 
candidates who are 
strategic rather than 
tactical thinkers 

- 6.8% 
(4) 

27.1% 
(16) 

30.5% 
(18) 

35.6% 
(21) 

Employers seek 
candidates who have 
supply chain 
management 
experience 

1.7% 
(1) 

11.9% 
(7) 

11.9% 
(7) 

44.1% 
(26) 

30.5% 
(18) 

Employers seek 
candidates with 
ability to develop 
supplier 
relationships 

1.7% 
(1) 

10.2% 
(6) 

11.9% 
(7) 

30.5% 
(18) 

45.8% 
(27) 

Employers seek 
candidates who 
possess negotiation 
skills 

3.4% 
(2) 

11.9% 
(7) 

15.3% 
(9) 

25.4% 
(15) 

44.1% 
(26) 

Recruiters expect 
candidates to have 
an understanding of 
the industry 
practices 

3.4% 
(2) 

6.8% 
(4) 

20.3% 
(12) 

33.9% 
(21) 

35.6% 
(20) 

Procurement 
professional must 
have ability to 
analyse second-tier 
suppliers 

3.4% 
(2) 

6.8% 
(4) 

16.9% 
(10) 

42.4% 
(25) 

30.5% 
(18) 

Procurement 
professionals must 
follow the flow of 
commodities globally 

1.7% 
(1) 

13.6% 
(8) 

15.3% 
(9) 

25.4% 
(15) 

44.1% 
(26) 

Procurement 
professionals must 
be able to use the 
internet 

1.7% 
(1) 

8.5% 
(5) 

15.3% 
(9) 

23.7% 
(14) 

50.8% 
(30) 
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Table 7: Abilities necessary for procurement professionals 
 
 
Abilities for procurement professionals 

D
isa

gr
ee

 
st

ro
ng

ly
 

so
m

eh
ow

 
di

sa
gr

ee
 

U
nd

ec
id

ed
 

A
gr

ee
 

so
m

eh
ow

 

A
gr

ee
 

st
ro

ng
ly

 

Procurement professionals need 
understanding of the organisational 
business 

- - 13.6
% 
(8) 

27.1
% 

(16) 

59.3
% 

(35) 
Procurement professionals should be 
able to make timely decisions 

1.7% 
(1) 

3.4
% 
(2) 

6.8
% 
(4) 

22% 
(13) 

66.1
% 

(39) 
Procurement professionals should have 
influencing skills  

1.7
% 
(1) 

10.2
% 
(6) 

33.9
% 

(20) 

54.2
% 

(32) 
Procurement personnel need to have 
customer focus skills 

1.7% 
(1) 

3.4
% 
(2) 

8.5
% 
(5) 

37.3
% 

(22) 

49.2
% 

(29) 
Procurement professionals must 
effectively manage their time 

1.7% 
(1) 

5.1
% 
(3) 

1.7
% 
(1) 

30.5
% 

(18) 

61% 
(36) 

Procurement professionals must have 
time management skills 

- 3.4
% 
(2) 

11.9
% 
(7) 

33.9
% 

(20) 

50.8
% 

(30) 
Procurement professionals should have 
an inquisitive mind in their work 

- 3.4
% 
(2) 

13.6
% 
(8) 

25.4
% 

(15) 

57.6
% 

(34) 
Procurement professionals should be 
people oriented in their work 

- 5.1
% 
(3) 

11.9
% 
(7) 

32.2
% 

(19) 

50.8
% 

(30) 
Procurement professionals should 
engage in effective verbal 
communication 

5.1% 
(3) 

6.8
% 
(4) 

6.8
% 
(4) 

42.4
% 

(25) 

39% 
(23) 

Procurement officials need to have an 
entrepreneurial spirit 

1.7% 
(1) 

11.9
% 
(7) 

16.9
% 

(10) 

32.2
% 

(19) 

37.3
% 

(22) 
Procurement officials need to devise 
novel ways of solving problems 

8.5% 
(5) 

3.4
% 
(2) 

16.9
% 

(10) 

32.2
% 

(19) 

39% 
(23) 

All procurement professionals should 
have information technology 
management skills 

1.7% 
(1) 

8.5
% 
(5) 

13.6
% 
(8) 

30.5
% 

(18) 

45.8
% 

(27) 
Teamwork is very critical for 
procurement efficiency 

1.7% 
(1) 

3.4
% 
(2) 

10.2
% 
(6) 

28.8
% 

(17) 

55.9
% 

(33) 
Continuous procurement development 
is critical for all professionals 

1.7% 
(1) 

1.7
% 
(1) 

5.1
% 
(3) 

16.9
% 

(10) 

74.6
% 

(44) 
Procurement professionals should abide 
by an ethical code of conduct 

1.7% 
(1) 

1.7
% 
(1) 

6.8
% 
(4) 

18.6
% 

(11) 

71.2
% 

(42) 
Professionals should have a total cycle 
cost approach thinking 

- - 5.1
% 
(3) 

16.9
% 

(10) 

78% 
(46) 

The procurement professional must 
closely monitor all procurements 

- 1.7
% 
(1) 

5.1
% 
(3) 

27.1
% 

(16) 

66.1
% 

(39) 
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Having total cycle cost approach thinking and the ability to manage time well 
emerged as one which most respondents (95% and 91%) felt was very necessary 
for procurement professionals. These were followed by the need for continuous 
professional development (90%),the ability to make timely decisions (88% 
agreement), the need to understand organisational business, with 86% indicating 
agreement, abiding by the ethical code of conduct (89%), the ability to closely 
monitor all procurements (87%), among others. 
 
4.6 Is public procurement education practitioner or academic oriented? 
Public procurement ought to be divided into two parts, namely (1) the practice, 
and (2) the academic study.  The world of practice and theory should not be too 
separate. The theoretical part should include the study of the fundamental 
characteristics of what constitutes public procurement within the context of the 
changing nature of government. It has to cover all activities which are involved 
in this function. The theory of public procurement must be concerned with the 
origin of the function within government. It must cover the theory of legislation 
for public procurement research and the role of various institutions and actors in 
that effort. Public procurement function and its relationship with other 
organisational functions must occupy the theorists. It must understand the theory 
of procurement in the East Africa. The applied part should embrace the study of 
the actual work of public procurement at all levels of government -- central, 
regional and district. The study of national and international problems in public 
procurement in a comparative way needs to be emphasized.  

Gildenhuys (1997) further explained; and in accordance with our current debate, 
that academic financial education should be aimed at the acquisition of 
permanent knowledge: knowledge of the basic tenets and normative theories 
which would result in a more permanent expertise which would in turn ensure 
efficient and effective financial administration. Such education should be aimed 
at the development of the top echelons of the public sector that should do the 
thinking and not the routine functional work. Such people must be thoroughly 
educated in the philosophy and normative theories of public finance which will 
enable them to analyze and evaluate existing financial practices, procedures and 
policies, so that they can change and rectify shortcomings in order to ensure 
efficient and effective public administration. Public procurement management 
ought not to be taught from the technical aspects but from the philosophical 
foundations as well.  

5.0 CONCLUSIONS AND IMPLICATIONS 
The preliminary study has laid a foundation for future empirical research. It has 
highlighted the, procurement courses taught per university, approaches and 
methods, skills   required   and whether the teaching and the knowledge base. It 
was found out that the procurement courses are offered in many universities 
across East African in both public and private although named variously. 
Several approaches are used in teaching procurement across the four East 
African Countries of Uganda, Kenya, Tanzania and Rwanda. The most common 
approach was the lecture method due to the large classes especially at 
undergraduate level while at post graduate, case studies were emphasized.  
Teaching of Public procurement is indeed an emerging professional discipline in 
the four East African countries. The Institutions of higher learning still have a 
long way to go as far as imparting the professional skills are concerned. Such 
institutions must stick to the professional guidelines not only in the design of the 
curriculum but also in identifying the people with professional skills to equip 
others with the same skills. The old days when the notion was that everybody 
can handle procurement are gone. Moreover, the customers are also very 
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knowledgeable of what they want and this has to address the professional 
connotations and necessary intellectual menu. A self-assessment of Procurement 
programmes across all the four EA countries could be conducted under the 
auspices of the Inter-University Council for East Africa (IUCEA), German 
Academic Exchange Service (DAAD), German Rectors Conference (HRK) and 
the Dialogue on Innovative Higher Education Strategies (DIES) in conjunction 
with the East African Higher Education Regulatory Agencies. This assessment 
will help the universities improve on their respective curriculum, with inputs 
from key stakeholders through quality assurance.   

6.0 LIMITATIONS AND FUTURE RESEARCH  

The study was limited to the East African region. It covered universities that 
were teaching procurement. The content scope was restricted to the issues 
required in the study as outlined in each of the study questions. It is hoped that 
this research report will guide public policy makers in PPDA and Universities in 
the formulation and implementation of teaching approaches in the area of public 
procurement within the region. The study was a comparative analysis focusing 
on public procurement training in East Africa but could be replicated in other 
regions such as the Common Market for East and Southern Africa (COMESA) 
in an effort to standardise teaching approaches to enhance competitiveness. In 
view of the importance of this research, policy briefs for stakeholders in the 
various line ministries and departments should continuously be held as a 
measure of targeting high level policy makers who might not be able or 
available to attend workshops and seminars.  
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ABSTRACT 

The goal of this paper is mainly scrutinized on the international and European Union regulations/implementations 
of sustainable procurement and using it as a policy option. Moreover, although Turkish Public Procurement Law 
does not contains detailed and comprehensive green and social provision in the current text, even so, we aim to give 
some information about Turkey case as an example country.   

As might have been expected, public authorities are major consumers in all around the world. By using their 
purchasing power in a positive manner, they can make an important contribution to sustainable procurement. For 
many years, the single most important indicator in the practice of public purchasing was the economic factor. 
Environmental and social factors were seldom taken into account. However, the importance of non-economic 
factors in public procurement increased significantly with the development of the concept of sustainable 
development, understood as ‘Development  that  meets  the  needs  of  the  present  without  compromising the ability of 
future  generations  to  meet  their  own  needs’. 

Internationally, public procurement, or in context of sustainability is officially regarded as an important, flexible, 
and powerful policy instrument. Sustainable policies are often described  as  “win-win”  since  they  lead  not  only  to  
environmental improvement but also to improved government efficiency. By integrating environmental and social 
considerations into procurement decisions, valuable contribution can be made to improve environmental and social 
outcomes. Integrating sustainable practices and principles into procurement is seen as integral in achieving value 
for money. 

In markets with significant private demand, sustainable procurement appears to be most promising when it focuses 
on developing and commercialising innovative green products. But even so, pursuing environmental policies via the 
implementation of sustainable procurement is a complex task. Decisions about the implementation of sustainable 
procurement, as with any other policy tool, should be based on some serious analyses. 

 

Keywords: Sustainable procurement, policy tool,Turkey 

 

INTRODUCTION   
Sustainable procurement (environmental, social and economic) is not a new development. Companies or 
contracting authorities realized long ago that efficiency in energy usage, waste generation and water consumption 
could lower costs. Governments increasingly include environmental and social criteria in their purchasing decisions 
in addition to economic one.  

Several factors play important roles in this progress. First, is the general design and intent of sustainable 
procurement policies. Some policies seek to correct institutional deficiencies in government procurement practices 
that lead both to higher government purchasing costs and lower environmental quality. Sustainable policies that 
identify  and  correct  such  deficiencies  are  often  described  as  “win-win”  since  they  lead  not  only  to  environmental  
improvement but also to improved government efficiency. A second factor is the magnitude of government 
purchasing. Sutainable public procurement will be a more effective instrument of environmental policy, all else 
equal, when the government sector is a large, coordinated purchaser of relevant products. A third crucial factor is 
the private sector response to sustainable procurement. In principle, the private sector response may either reinforce 
or counteract the change in government purchasing.  

Sustainability as a Public Procurement Policy Tool    

Sustainable procurement should be considered an administrative policy tool. Administrative policy tools can be 
implemented by command and control approaches. For administrative policy tools to be cost-effective all actors 
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involved in the procurement process need to have full information on the marginal cost of reduction and the 
production technology of individual firms.  

Development of concepts for many years, the single most important indicator in the practice of public purchasing 
was the economic factor. Environmental and social factors were seldom if ever taken into account. However, the 
importance of non-economic factors in public procurement increased significantly with the development of the 
concept of sustainable development,   understood   as   ‘development that meets the needs of the present without 
compromising  the  ability  of  future  generations  to  meet  their  own  needs’.   

The relevance and practical application of the environmental aspects of a public procurement can be demonstrated 
rather easily. Green requirements can be specified in the technical demands for the production technology and the 
selection of materials. The relevance and specification of social and ethical aspects of sustainable procurement is 
much more difficult to demonstrate as it is often difficult to demonstrate their effect on the characterisation of the 
final product. The potential of sustainable procurement as a policy instrument has been increasingly recognised, and 
over recent years there has been growing political commitment at national and international levels.  

DEFINITIONS OF SUSTAINABLE, ENVIRONMENTAL AND SOCIAL PROCUREMENTS  

Sustainable Procurement  

There is no single definition of sustainable procurement -not least because sustainability is a contested concept but 
incorporate extrinsic cost considerations into decisions alongside the conventional procurement criteria of price and 
quality. Sustainable public procurement that contracting authorities take into account three pillars (economic, 
environmental and social) of sustainable development when procuring goods, services or works at all stages of the 
project. Sustainable procurement is a process whereby organisations meet their needs for goods, services, works 
and utilities in a way that achieves value for money on a whole life basis in terms of generating benefits not only to 
the organisation, but also to society, environment and the economy. As a practical matter, sustainable procuremet is 
the basis for continued efforts to add value to product and to improve social and environmental performance 
throughout the supply chain.  

Environmental (Green) Procurement  

Green Public Procurement (GPP) means that contracting authorities and entities take environmental issues into 
account when tendering for goods or services. Environmental concerns are the dominant macro -level justification 
for sustainable procurement; born out of the growing 21st century consensus that humanity is placing excessive 
demands on available resources through unsustainable but well- established consumption patterns. This is a 
sufficiently influential issue that environment-centric procurement is sometimes seen to stand alone from 
sustainable procurement.    

Social Procurement  

Social issues might broadly be defined as issues which impact on society or parts of society and cover a range of 
issues including equalities issues, training issues, minimum labour standards and the promotion of small and 
medium-sized enterprises (SMEs). The priority for all public procurement is to achieve the best “value for money”. 
It  means  obtaining  the  best  possible  balance  between  price  and  quality  in  meeting  the  customer’s  requirements.  It  is  
important that, in seeking value for money, purchasers do not allow quality standards to fall below an acceptable 
level. Purchasers and contractors should not seek cost improvements by cutting corners on compliance with 
obligations to employees under employment, equal opportunities and health and safety legislation.  

Benefits and Objectives of Sustainable Procurement  
By integrating environmental and social considerations into procurement decisions, valuable contribution can be 
made to improve environmental and social outcomes. Integrating sustainable practices and principles into 
procurement is seen as integral in achieving value for money. By considering sustainability issues, along with other 
government priorities, other non-cost and cost factors on a whole-of-life basis, there is opportunity to achieve 
improved economic, social and environmental procurement outcomes.   

Some specific benefits of sustainable procurement include:  

o Reduced adverse environmental impacts arising from government procurement.   
o More efficient use of public resources.  
o Improved value for money in procurement decisions.  
o Stimulus to local and global markets to innovate and produce more sustainable products and services.  
o Provides government leadership to the community in demonstrating social and environmental 

responsibility.  
o Reduces the potential negative publicity associated with the use of products, services and suppliers with 

poor environmental and social responsibility records.  
o Improves working conditions for employees.     
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The Direct Effects of Sustainable Procurement   

By influencing government purchasing decisions, sustainable public procurement initiatives directly affect both 
environmental quality and the economic performance of the government. Unfortunately, relatively little detailed 
information is available regarding either of these impacts. Sustainable procurement significantly changes the 
composition of government purchasing and whether it influences a substantial magnitude of purchasing. Policies 
must have significant impacts on both composition and magnitude to generate significant direct impacts.  On the 
environmental side, another key driver is the extent to which policies address environmentally intensive sectors. All 
else equal, GPP will deliver greater environmental benefits if it is focused on sectors that raise the largest 
environmental concerns per unit of output. The most direct environmental benefit thus comes from focusing on 
environmental concerns that existing regulatory structures may have overlooked.   

How Sustainable Procurement Interacts with Other Policy Instruments   
This discussion has identified key distinctions between sustainable procurement and other environmental policy 
instruments. In practice, specific environmental problems may be addressed with multiple policy instruments. For 
that reason, it is important to consider how green public procurement may complement or conflict with other policy 
instruments. A natural starting point is the earlier observation that GPP may be particularly effective at encouraging 
innovation but, conversely, that it may be relatively weak at sparking subsequent commercialisation and diffusion. 
Under these conditions, it seems natural to view GPP as an instrument focused on eliciting the development of 
greener products and technologies, while other policy instruments (e.g. taxes, subsidies, and direct regulations) may 
be focused on the broader private market-place.  

Comprehensive environmental policy development should emphasise the strengths of each instrument, while 
moderating their weaknesses. A related observation is that the limited scope of GPP may be an asset, rather than a 
limitation, in achieving certain policy goals. Specifically, the government can use its own purchasing as a testing 
ground for environmental policies and greener products. By undertaking such testing, the government may position 
itself to make more informed decisions about subsequent regulations affecting broader public and private markets. 
GPP can thus set a foundation for better design of traditional environmental regulations. Finally, it must be noted 
that GPP raises the potential for over-regulation in a world of pre-existing environmental regulations. Green 
procurement initiatives will generate greater social gains (and, likely, greater environmental gains) when they 
address environmental issues that have been poorly addressed by existing regulations.   

Implementing Sustainable Procurement  

When a procuring entity publishes a notice for tender it must state according to which principle bids are to be 
evaluated. Contract assignment according to the principle of economically most advantageous bid means that 
despite price, weight is also given to other criteria such as environmental criteria. The environmental criteria as well 
as the model by which such criteria will be evaluated against price need to be specified in the call for tender. The 
environmental criteria may be mandatory in the meaning that they have to be met by the bidding firm to be 
considered as a qualified bidder and have its bid considered. These criteria can be more or less stringent. However, 
environmental criteria may also be only recommending, which means that they do not have to be met. Again, 
criteria can be more or less stringent.  

Furthermore, independently of whether they are mandatory or only recommending, weights can be given to 
environmental criteria relative to the price of the procured good or service. This gives the procuring entity an 
opportunity to design its implementation of sustainable procurement in several ways, deciding to what extent the 
environment important is compared to the product price. That is, the procuring entity can combine environmental 
criteria ranging from low to high level stringency with low to large weights given to the criteria. A typical example 
of low criteria stringency level would be eco-labelling of some sort. Holding other things constant, low 
environmental criteria stringency in combination with low weights given to these relative price, will create low 
incentives for firms to invest in more environmentally friendly technologies and as such have no or low expected 
effects on sustainability.  

Alternative tools are market-based tools, such as taxes, subsidies, and tradable permits. Taxes and subsidies have 
impact on emissions levels indirectly via the price mechanism. Tradable permits works in terms of quantities just as 
the earlier described administrative policy tools. However, a market where permits may be traded at a certain price 
will be established and a relative price between a permit and marginal emission reduction will be established. This 
will create essentially the same economic incentive to adjust environmentally as in the case of tax. Market-based 
policy tools are automatically cost-efficient as all producers facing them adjusts until they meet the same marginal 
reduction cost, this in spite of the fact that no producer is another like.   

Cost-efficiency: What Does it Mean in Context of Sustainable Procurement?  

The fundamental point of departure for environmental policy should be that it shall contribute to allocate resources 
in such a way that welfare is maximized. Therefore, economically efficient environmental policy concerns two 
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conditions; firstly, given perfect information essentially about pollution quantities and their environmental 
damages, environmental objectives have to be set optimally. Formally this means that an optimal target is met when 
the utility of additional environmental control effort balances the cost of implementing this additional control effort. 
Secondly, the environmental objectives must be achieved at least cost, which implies that cost-efficient 
environmental control measures must be put into practice. If these two efficiency conditions are met, resources, 
including the environment, are allocated in a welfare maximizing way.  

However, it is unrealistic to believe that agents deciding upon environmental standards have perfect information as 
assumed above, and therefore it is not reasonable to believe that they are able to price the environment correctly. 
Therefore, from a welfare point of view, it is nearly impossible to establish optimal environmental objectives. 
Instead desired environmental objectives are established, and the cost- efficiency condition should be the guiding 
rule in achieving these objectives.  

When approaching sustainable procurement as an environmental policy tool it is important to reflect upon cost-
efficiency and what it actually means. As a simple example, assume that an environmental problem originates from 
polluting firms that are different in terms of production technologies, and that the authorities is therefore about to 
decide upon a reduction target.  

Furthermore, there is no environmental policy in use targeting the particular problem. In purpose of achieving the 
target the authority should implement a policy tool that accomplishes the reduction cost-efficiently. However, if the 
firms use different technologies they also differ in prerequisites of reducing their pollutions. This means that when 
the environmental objective is achieved cost-efficiently, i.e., when the marginal reduction cost for the firms are 
identical, they have reduced their pollutions differently in terms of quantities.    

Using Public Procurement to Achieve Social Outcomes  

During  the  1990s,  the  development  of  ‘green  procurement’  policies  was  nothing  short  of  dramatic,  at  the  national  
level, but more particularly at the European and international levels. Such initiatives were, however, more often 
than   not,   separated   from   efforts   to   integrate   social   policy   goals   into   procurement.   The   development   of   ‘green  
procurement’   came   to   be   seen   as   one   part   of   a   raft   of   initiatives to promote the general goal of sustainable 
development. Given that sustainable development has taken on an importantsocial dimension, it is not surprising 
that there is now agrowing interest in the social aspects of procurement.  

More recently, therefore, there has been growing debate about how aspects of social procurement can be combined 
with   green   procurement   to   produce   ‘sustainable   procurement’,   thus   addressing   both   social   and   environmental  
issues. The linkage of both social and environmental purchasing  under  the  umbrella  of   ‘sustainable  procurement’  
appears to be generating a renewed interest in exploring the applicability of social linkages with procurement. 
There is, however, not much easily accessible information on the current extent of social procurement worldwide.     

ACTION AT THE EUROPEAN LEVEL 

The basic concept of sustainable procurement relies on having clear and ambitious environmental criteria for 
products and services. A number of national criteria and national approaches to sustainable procurement have been 
developed. However, as the use of sustainable procurement increases, the criteria used by Member States should be 
compatible to avoid a distortion of the single market and a reduction of EU-wide competition. Having a single set 
of criteria would considerably reduce the administrative burden for economic operators and for public 
administrations implementing GPP. Environmental criteria do exist at the European level – for e.g. under the EU 
Eco-label; the Energy Star Regulation; the Eco- design for energy-using products Directive.  

Priority Sectors  

The Commission has identified ten "priority" sectors for sustainable/green procurement. These have been selected 
on the basis of the importance of the relevant sector in terms of the scope for environmental improvement; public 
expenditure; potential impact on the supply side; example setting for private or corporate consumers; political 
sensitivity; existence of relevant and easy-to-use criteria; market availability and economic efficiency.   

7KH�SULRULW\�VHFWRUV�DUH���

1. Construction  

2. Food and catering services  

3. Transport and transport services  

4. Energy (including electricity, heating and cooling coming from renewable energy sources)  

5. Office machinery and computers  

6. Clothing, uniforms and other textiles  
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7. Paper and printing services  

8. Furniture  

9. Cleaning products and services  

10. Equipment used in the health sector   

THE INTERNATIONAL EFFORTS   
Today, the officially stated general purpose of public procurement is to serve the best interests of government by 
acquiring goods and services on the most advantageous terms, considering price and other factors deemed to be 
important to the purchasing agency. Public procurement law accordingly sets out a legal framework for this, and 
also gives potential purchasers assurances of transparency, due process and equal opportunities for bidding in a 
procurement process that is articulated in government regulation.  

National and subnational priorities are very apparent in government procurement law and regulation. In the United 
States, for instance, such priority is given to purchases of goods and services from small business, from minority-
owned  business,  and  for  “green”  products.  The  “Buy  America  Act”  also  governs  many  kinds  of  procurement.  In  the  
European Union, concurrent directives requiring devolution and direction to purchase environmentally preferable 
products   have   encouraged   “green”   procurement   on   many   sub-central levels. Importantly, international trade 
agreements will not pose serious barriers to green procurement.   

Turkey Case  
There is no direct green or social provision in the current Turkish Public Procurement Law. But, Turkey has a draft 
Public Procurement Law, which is fully align with the EU procurements rules. This draft law contains 
environmental and social considerations parallel to EU directives. Also, the government firmly believes that, green 
and social procurement is an urgent necessity for companies and contracting entites both. Pursuant to Turkish 
Public  Procurement  Law   (Law  No.4734),   “In   accordance  with   the   related   legislation,   for   the  works   requiring   an  
Environmental Impact Assessment (EIA) Report, a positive EIA report must be obtained before the initiation of 
procurement proceedings. However, in works procurements to be made urgently due to natural disasters, EIA report 
shall  not  be  required”.   

For consulting services in technical, financial, legal or similar fields which are comprehensive and complex in 
nature and which require special expertise and experience, such as preparation of Environmental Impact 
Assessment Reports, plan, software developing, design, preparation of technical specifications or supervision can 
be procured from consultancy service providers. Also, it is possible to put some social and green provisions into the 
technical specifiaction, which are comply with EU legislation and Turkish domestic rules (e.g.pursuant to a Turkish 
law, 2% of all workers have to be disabled persons).  

Unfortunately,   it  must  be  admitted   that   sustainibility   issue   still   is   not  a   top   item  of  Turkey’s  public  procurement  
policy agenda. But things are changing rapidly in Turkey like elsewhere. Turkey, as a candidate country to join 
European Union, has some obligations to regulate its legislation and implementation in line with EU and other 
international principles. In addition to that, Turkey is already working on a guideline for stakeholders. 

CONCLUSION  

In markets with significant private demand, sustainable procurement appears to be most promising when it focuses 
on developing and commercialising innovative green products for private demand. In other words, sustainable 
procurement will be most effective when it focuses on bringing forth new green products that the private sector has 
reason to adopt. Private sector adoption can, in principle, greatly amplify changes in government purchasing. This 
is crucial since individual governments typically make up only a small fraction of purchases in relevant markets.  

One of the possible advantages of sustainable procurement is that economic tools are typically limited by national 
boundaries. Taxes, for example, are generally decided at the national level and only target firms located within the 
nation’s  geographical boarders. It is important to note that, the effect of sustainable procurement on the degree of 
competition is separate from the effect on price.  

Implementing sustainable procurement could deter as well as stimulate entry. However, meeting the environmental 
criteria can demand investment costs and if so result in higher bids. As a consequence the outcome could be that 
bids are higher although more bids may be placed.   Pursuing environmental policies via the implementation of 
sustainable procurement is a complex task.  

Although sustainable procurement is politically appealing as a policy measure and has some advantages, it is likely 
to be more efficient to use economic tools, such as taxes, subsidies, fees or emission permits. Decisions about the 
implementation of sustainable procurement, as with any other policy tool, should be based on a welfare analysis, in 
which gains and losses are compared and only implemented when the net effect is beneficial.  
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On the other hand, the variety of social procurement initiatives raises several questions: First, there remain 
tantalising   issues   concerning   how   similar   ‘green’   procurement   is   to   social   procurement,   including   the   extent   to  
which these two sets of initiatives complement or cut across each other. This will clearly affect the extent to which 
acceptance of international or regional standards in the area of social procurement will be possible in the context of 
sustainable procurement. Second, there are uncertainties about the extent to which social procurement raises 
different legal and policy issues regarding their compatibility with international and regional legal frameworks. To 
the extent that there are legal differences in the treatment of each, then discussions of sustainable procurement will 
be made more complex.   

As the final word, it can be said that sustainable procurement is the way of the future. A range of resources and 
organizations exist to assist both the public and private sector in adopting green and social procurement practices. 
Those procurement practices often vary and depend on the service, product, resource, material, substance or 
commodity being purchased. Integrating environmental, health and safety aspects of products/services into the 
procurement process, alongside the traditional criteria of cost, quality, safety and technical performance continues 
to be the major challenge with both public and private sector organizations. While several challenges remain, they 
continue to be identified and addressed.             
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1� Introduction 
 
Commonly  referred  to  as  the  ‘power  of  the  purse,’  the  pursuit  of  policy  agendas  through  the  purchasing  function  is  
nothing new in public procurement, with examples stretching back to the mid-19th century [1]. However, the focus 
on incorporating sustainability – understood in terms of the Triple Bottom Line of social, environmental and 
economic sustainability [2] – in public procurement is altogether more recent. While studies in the private sector 
started   looking  at  environmental   issues   in  supply  chains  as  early  as   the  1990’s [3], it was not until 2006 that the 
United Kingdom, a forerunner in sustainable public procurement, issued the first national action plan for 
sustainable procurement facilitated by a multi-stakeholder Sustainable Procurement Task Force [4]. The following 
years saw a burgeoning of sustainable procurement national and international approaches, and a consequent 
upsurge in interest from academic researchers [5][6][7]. 
 
In the United Nations, the idea of using sustainable procurement (SP) to pursue sustainable development goals 
gained traction after the World Environment Day in June, 2007 where Secretary-General Ban-Ki  Moon  pledged  “…  
to explore ways of making the United Nations more climate friendly and environmentally sustainable, and to 
develop  a  climate  neutral  approach  to  its  premises  and  operations”   [8] (p.15). The United Nations (UN) procured 
over 15 billion USD worth of goods in 2012, 60% of which originated in developing countries [9]. With its 
ambitious development goals in, inter alia, the areas of poverty reduction, environmental sustainability and the 
empowerment of women, it is natural for the UN to explore ways to leverage its procurement activities to further 
these goals and its environmental sustainability ambitions. The example of several sustainable procurement 
initiatives in public and private organisations worldwide is another motivator to consider the concept of sustainable 
procurement for implementation in UN operations.  
 
A number of key developments and reports in the recent years have concurred to highlight the importance of 
implementing sustainable procurement in   the   UN’s   operations [8], to deliver on the pledge of an improved, 
harmonised environmental sustainability performance in the whole UN system.  A report from the Joint Inspection 
Unit specifically recommended the establishment of in-house sustainable procurement policies and guidelines to 
raise the environmental profile of the UN. Today, numerous training materials, guidelines and publications on the 
topic   of   SP   are   being   made   available   to   the   UN   organisations,   many   of   which   are   collected   on   the   UN’s  
sustainability communication platform called Greening the Blue (www.greeningtheblue.org).  
 
In spite of all these recent efforts to harmonize and advance sustainable procurement in the United Nations, a 
number of issues are making the implementation problematic [10]. There are concerns that the process itself is more 
costly or time-consuming than traditional procurement processes. SP is also more complex, requiring procurement 
staff to take into account a wider range of different factors. This could require training efforts and updated 
procurement materials. Perhaps the strongest indication that SP is not as straightforward as the recent surge in 
interest seems to indicate is the fact that the General Assembly has yet to give its official endorsement of SP to the 
UN entities. This is a reflection of the unease that the concept awakens in especially the member states with 
developing economies, who fear that stricter environmental and social criteria in procurement will risk cutting their 
suppliers out of the UN marketplace. The Group of 77 (G77) and China presented these arguments in the Sixty 
Fourth General Assembly Meeting in 2009, and a decision was reached to postpone the decision on SP [11]. 
 
In this environment of increasing focus on the advancement and harmonization of SP in the UN, but also significant 
obstacles to its successful and widespread implementation, it thus makes sense to study the issue more closely in 
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order to provide actionable and relevant insights. Sustainable procurement in the UN especially represents a largely 
unexplored field, where findings can largely contribute to our understanding of policy directions in the public 
sector. As a case study, the UN represents a significant research subject in consideration of its procurement volume, 
the political and logistical complexity of its procurement operations, and most of all its visibility as an organisation 
mandated to lead policy development globally. 
 
To gain an understanding of the current discrepancy between the political discourse and the application of 
sustainable procurement, we choose as field of research the perceptions that UN procurement practitioners have of 
sustainable procurement, and the interaction between this perception  and  other  variables  such  as  subjects’  affiliation  
as practitioners or policymakers, or the level of existing SP activity in the respective organisations. A large sample 
of UN procurement practitioners is our main research subject; statistical sampling of a quantitative, cross-sectional 
survey is our method. As far as practical implications are concerned, we believe that researching this topic can 
bring a contribution to the understanding of the specific challenges faced by large complex international 
organisations like the United Nations when they start the process of implementing SP in their global operations. We 
believe our findings can be extended to the public sector large, and more broadly to organisations that are planning 
to expand their sustainable procurement practices into developing countries, an area of activity so far quite 
understudied.  
 

��� 5HVHDUFK�TXHVWLRQV�
 

With the aim of providing an overview of sustainable procurement and the barriers to its implementation across the 
entire UN system, we put forward the following research questions: 

 
RQ1. Which barriers to SP implementation are the most important ones to overcome?  
 
RQ2. How do UN procurement policymakers and practitioners differ in their understanding of the current 
state of SP and the barriers? 
 
RQ3. Is there a relationship between the barriers that staff report and the SP practices they are currently 
engaged in? 

 
The paper is organized as follows: the first section discusses the theoretical and conceptual background of the 
paper. Secondly, the methodology is described; thirdly, the findings are presented and discussed; and finally a 
conclusion wraps up the paper.  
 
2� Literature review and conceptual background 
 
The study of sustainable procurement is closely linked to the field of sustainable supply chain management (SSCM) 
[12]. Seminal articles in the field of SSCM have recently been arguing that supply chain management needs to 
become sustainable supply chain management, both in theory and in practice [13][14][15], and giving examples of 
the benefits that accrue to organisations through SSCM [6], but also the difficulties that can arise [16]. The same 
observations hold true of the study of sustainable procurement, a field which is young but gaining much traction 
especially in the past few years [5]. Although the body of research is growing, significant gaps in the SP literature 
still exist especially in the areas of public sector, developing country research [5]. There is also a lack of conceptual 
clarity in the field as to the depth of analytic focus of the researches, and as to what dimension(s) of the Triple 
Bottom Line that are being addressed [17].  
 
A number of recent papers are starting to explore the link between SP/SSCM and sustainable development 
[7][18][19][20]. Opportunities and challenges equally abound when extending sustainable supply chains into 
developing countries [21][22]. Although the conclusion is that there is a clear potential for SP to contribute to 
sustainable development goals, more research is needed in order to provide clearer guidance to organisations on 
how to avoid the pitfalls and maximize development gains. UN entities have the potential to be exemplar 
organisations in this regard, since they have the procurement expertise and presence in developing countries. 
However, very little academic research has been conducted on UN procurement specifically [23]. Previous research 
from Lund-Thomsen & Costa (2011) [10] may be the only academic treatment of SP in the UN available. The key 
findings of the study point to costs, but especially to lack of conceptual clarity and lack of empirical evidence on 
the actual as opposed to postulated benefits of SP in developing countries, as the main barriers to effective 
implementation in the UN.   
 

��� %DUULHUV�WR�VXVWDLQDEOH�SURFXUHPHQW�
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While UN-specific research on SP is sparse, there are a number of studies on the drivers and barriers to sustainable 
procurement in both the public and private sectors that can be of assistance. Giunipero, Hooker & Denslow (2012) 
[24] conducted a Delphi study of purchasing executives in the private sector to arrive at a categorization of high, 
medium and low drivers and barriers to sustainable procurement. They conclude that top management initiatives 
and compliance with regulation are the main drivers, while the main barriers are economic uncertainty and the 
initial investment that is required to do SP. In the public sector, Preuss & Walker (2011) [25] conduct an analysis of 
the psychological barriers to sustainable procurement. Inspired by works in organizational psychology, the authors 
aim to construct a conceptual framework of barriers that hamper progress in their sample of local government and 
health care authorities. 
  
The strongest inspiration for the present study comes from Brammer   and   Walker’s   article   on “Sustainable  
procurement  in  the  public  sector:  an  international  comparative  study”  (2011) [26]. This paper provides a first-of-its-
kind analysis of a survey of 280 public sector procurement bodies worldwide in order to gauge the differences in 
their approach to SP and the barriers and facilitators they report. They find that the nature and extent of SP practices 
vary across all regions and highlight the most important barriers and facilitators such as national policy 
environment and organisational contextual factors. We therefore endeavour to extend the findings of Brammer & 
Walker to  a  “complex  confederal  network  of  highly  heterogeneous  organizations”  [23] (p. 832) such as UN. The 
attempt is to expand the findings of that research by focusing on a single organisation with multi-national 
characteristics, to determine the sector specific barriers proper of international public organisations. Responding to 
the research call of Brammer and Walker [26], we also provide a more current snapshot of the perceived status of 
SP in the UN compared to pioneering studies on the subject [10], that allows drawing conclusions of the evolution 
of this policy instrument in the UN system. Finally, we further develop this approach by introducing the variable of 
current level of implementation of SP practices. One of the main contributions of this paper is the analysis of how 
the current status of implementation of SP in the organisation influences the SP barriers reported by procurement 
practitioners. 
 

��� &RQFHSWXDO�%DFNJURXQG��
 
The aim of the paper is to provide a sound insight of the most salient obstacles to the implementation of sustainable 
procurement in the UN as they emerge against the background of current SP practices. Pioneering research has been 
conducted on this topic [27] through semi-structured interviews with a sample of UN practitioners and policy 
makers from the largest procuring UN entities. The conclusion of that exploratory study was that especially the 
issues of policy, mandate, market barriers and procurement procedures constituted significant obstacles, while the 
highest level of disagreement between practitioners and policy makers was found in barriers related to resource 
needs and policy issues. The study seemed to indicate that the most significant barriers to tackle were those that 
existed in the higher strata of organizational hierarchies (policy and mandate issues), rather than the lower ones 
(operational issues). The study also pointed out at the limitations of deriving conclusions based on qualitative data 
from only twenty procurement experts employed in UN organisations, and at the need to confirm the findings 
through more statistically sound data.  
 
To this end, we revisit the framework of barriers to SP used in Hasselbalch, Costa & Blecken (2013) [27], in order 
to provide some statistical rigor to the preliminary ranking by confirming our finding on a larger and more 
representative sample of procurement staff. We have chosen to continue working with the distinction between 
procurement practitioners and procurement policymakers, to test whether there are significant discrepancies in these 
two  groups’  understandings  of  SP  barriers  and  focus  areas.  The  assumption  is  that  practitioners  and  policymakers  
may have different perceptions of the relative importance of various barriers and opportunities for SP, and that such 
dis-alignment may constitute a barrier in its own right. Finally, we are interested in exploring whether there is a 
relationship or connection between the SP practices that are currently implemented in various UN organisations and 
the barriers that procurement staff report. To this end, we conduct factor analysis and regression analysis to explore 
potential connections. 
 
3� Methodology 
 
Inspired by the innovative work of Brammer and Walker (2011) [26], the authors intend to carry out an 
international comparative study but within a more homogeneous sample of procurement practitioners from a single 
organisation, with the assumption that their conclusions can be more consistently extended to all large international 
organisations, public and private, that face similar structural and political constraints.  As previous research on this 
subject was constructed on the basis of qualitative data from a limited number of procurement staff and experts 
employed in UN organisations, the logical next step was to test the theory and the findings of these exploratory 
studies by increasing the sample size and relying more on quantitative techniques. 
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��� 6XUYH\�GHVLJQ�
 
The choice of research tool fell on an online survey as the best technique [28] to reach the targeted population. The 
questionnaire was constructed using online survey software and distributed over email, on the assumption that 
regular access to email systems is an integral part of the work for all recipients of the survey, and that they are 
familiar with the online survey modality. During the survey design, due consideration was given to reasonably limit 
the time commitment required to filling the survey. 
 
In scoping the survey, the authors acknowledged that the  focus  of  the  research  was  on  the  individual  respondents’  
perceptions of sustainable procurement, and not on the official organisational discourse on the topic that tend to be 
politically charged. It was then decided to leave the option to respondents to remain anonymous. While this limits 
our statistical understanding of the sample, we believe the gains in terms of openness of the responses overcome 
this shortcoming. In lack of a unified database of all UN practitioners dealing with procurement, the survey was 
distributed through internal mail distributors in various UN agencies, plus various professional UN mailing lists and 
relevant working groups. It is estimated that these channels would reach an ample share of the UN procurement 
community. The barrier framework to be submitted to respondents was derived from Preuss & Walker (2011) [25] 
and from Hasselbalch, Costa & Blecken (2013) [27], with minor adjustments based on empirical testing carried out 
within the authors practitioners network, with the aim of increasing clarify of the questions while taking into 
consideration the cultural diversity of the surveyed subjects.  
 

��� 'DWD�FROOHFWLRQ�SURFHVV�
 
The survey consisted of two parts. The survey began with asking respondents to identify themselves as either a 
procurement policymaker (defined as someone who works with procurement at a policy level, i.e. setting priorities 
and developing guidance material) or a procurement practitioner (defined as someone who works with procurement 
on an operational level, i.e. carrying out actual transactions).  
 
The first part of the survey then asked   a   number   of   questions   on   current   SP   practices   at   the   respondents’  
organisations to gauge the current state of SP implementation, rated on a 5-point Likert scale [29]. These questions 
are primarily based on a review within   the   authors’   internal   practitioner network. We call these questions the 
‘Measures of SP implementation’ (Table 1 below). On the basis of the outcome of previous research on sustainable 
procurement in the UN, the  ‘Measures  of  SP  implementation’  were conceived as background information that not 
all respondents would be necessarily aware of. It was hence decided to leave the option not to complete this section, 
and to maintain focus of the following part of the survey. 
 
This was followed by the second and main part of the survey, which consisted of a matrix of questions, mainly 
derived from Preuss & Walker (2011) [25], tempered by the analysis from Hasselbalch, Costa & Blecken (2013) 
[27]. Each  ‘Barrier to  SP’  was presented organised by category, and respondents were asked to rate the importance 
of the barrier on a scale of 1 (unimportant) to 7 (very important) (Table 2 below). While it was not required to rate 
the   ‘Measures   of   SP implementation’,   it   was   mandatory   to   rate   all barrier items to complete the survey. This 
decision was taken on the basis that our primary objective with the survey was to obtain more rigorous data on the 
barrier framework, specifically. With the large number of barrier items, it was also decided to use a scale of 1-7 
rather than 1-5 to capture more detail.  
 

Measures of SP implementation 

My organization is currently doing SP  

My organization should be doing more SP 

My organization has a clear policy on SP 

Our procurement manual contains a section on SP 

Our solicitation documents include SP criteria 

We use Life Cycle Costing (or Whole-Life Costing) in our evaluation 

Sustainable procurement means more expensive procurement 

My organization is willing to pay a higher price to do more SP 

Doing sustainable procurement could hurt our relationship with suppliers 

My  organization  takes  steps  to  follow  up  and  verify  suppliers’  reports  on  sustainability  criteria 

Table 1. Measures of SP implementation 
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Category Barrier 
Information Lacking general information on SP (or lacking awareness) 

Difficulty in defining environmental criteria 
Difficulty in defining social criteria 

Tools Lack of tools and guidelines to support SP 
Procurement manual does not cover SP 
Difficulty in applying SP tools and techniques such as Life Cycle Costing 

Performance 
measurement 

Lack of monitoring/auditing of SP performance 
Lacking goals and targets for SP performance 
Lacking sustainability benchmarks 

Policy/strategy Lacking SP policy 
Procurement policies focused on cost-effectiveness only 
Need for more top management commitment 
Lack of inter-agency collaboration on procurement issues 
Staff resistance to organisational change 

Mandate/politics Lack of UN General Assembly endorsement of SP 
Lack of support/interest by Member States. 
SP does not support our efforts to meet our current mandate 
Risk of damaging relations with developing countries 

Supply Sustainable goods/services unavailable in local markets. 
Risk of limiting competition in our global supply base 

Demand Requisitioners do not demand SP 
Donors do not demand SP 
Beneficiaries do not demand SP 

Resources SP is too expensive in general 
Inability to justify higher upfront costs 
SP takes too much time 
Training needs 
Lacking funds in our budget to do SP 
Lacking staff to support/implement SP 
Lacking in-house technical expertise 

 Table 2. Barrier framework 

��� 'LVVHPLQDWLRQ�DQG�UHVSRQVH�UDWH�
 
The survey was created using online survey software and disseminated to the target population by email, being the 
entire UN procurement community. The UN procurement community we take to mean all UN staff that are 
employed in roles where they either carry out procurement transactions (practitioners) or have responsibility for 
setting procurement policy or strategic direction, or are otherwise engaged in designing training and guidance 
material (policymakers).  
 
Several different channels were used to reach procurement communities across all UN entities. Procurement 
mailing lists exist in most UN organisations, and were used in concurrence with professional networks1. The survey 
was distributed through those channel and maintained active for a total of six weeks, reaching a total response rate 
of 282. Data cleaning brought the number of responses down to 272, as we removed the rows of data where 
respondents had given all barrier items the same rating, on the assumption that they were clicking through the 
survey and not actually ranking barriers.  
 

��� 0HDVXULQJ�DQG�DQDO\VLQJ�VXVWDLQDEOH�SURFXUHPHQW�LQ�WKH�81�
 
The first part of our analysis seeks to obtain statistical indicators that will assist us in answering our first research 
question and determine which barriers to SP are perceived as the most important to overcome. Comparing the 
variable means for the barrier items is one way to gauge the relative importance of the various measures and 
provide an overview of the data that is easy to comprehend.  

                                                
1 The High Level Committee on Management – Procurement Network, counting 37 member organisations; the Operations 
Management Teams in all UN programme countries; and the UN Development Group as access platform to Resident 
Coordinators. 
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When considering our second research question by comparing data from the policymaker group and practitioner 
group, we looked for significant differences in the means determined by the non-parametric Mann-Whitney U test, 
which has the advantage that the data need not be normally distributed [30].  
 
Finally, in response to the third research question, we conducted an exploratory factor analysis on the 10 ‘Measure  
of  SP  implementation’ items and the 30 barrier items respectively in order to reduce the number of variables and 
look for joint variation in response to unobserved latent variables [31]. We propose a set of latent variables that 
explain the data and look for correlation between the SP implementation measures factors and barrier factors 
through regression analysis (cf. [26]). 
 
4� Analysis of findings 
 
Table 3 displays the means of the ‘Measure  of  SP  implementation’  items. The purpose of these items was to get a 
sense of the current state of SP in the UN, in terms of practitioners views on what practices are currently being 
followed, which guidance material is available, and what is the perception on some of the different dimensions of 
SP. The majority of respondents agree that their organisations are currently doing SP, and there is a very strong 
consensus among all respondents that they should be doing more. Most also agree that their organisations have a SP 
policy and that the topic is also covered by their manuals. These observations indicate that the basic groundwork of 
the creation of the policy architecture around SP seems to be in place. On the questions of the usage of SP criteria 
in solicitation documents and Whole-Life Costing techniques, the majority of answers fell in the neutral bracket. 
When it comes to the statement that SP means more expensive procurement, most respondents disagree, which is an 
encouraging finding in itself for SP implementation. Another encouraging finding is the fact that the lowest ranked 
measure is   the  question  of  whether  SP  would  cause  problems  with   their  organisations’ suppliers. Unsurprisingly, 
most respondents are unable to answer whether their organisations are willing to pay a premium to do more SP, as 
this decision does not typically lie in the domain of procurement staff. Finally, it does not seem that verification of 
suppliers’   sustainability   commitments   is   carried   out   systematically   in   the   UN. Overall, the measures of SP 
implementation provide a picture of SP in the UN as well under way, but with full implementation still lacking, and 
an appetite to do more. These results constitute relevant background information when proceeding to discuss our 
first research question: which barriers to SP implementation are the most important ones to overcome? 
 

Item Mean Most cited 
response 

Std. 
Dev. 

Policymaker 
Mean 

Practitioner 
Mean 

Difference 
 

My organization should be doing more 
SP 

4.06 4 0.78 3.96 4.09 -0.13 

My organization is currently doing SP 3.44 4 0.90 3.37 3.45 -0.09 

Our procurement manual contains a 
section on SP 

3.31 4 1.01 3.15 3.34 -0.20 

My organization has a clear policy on 
SP 

3.30 4 1.04 3.10 3.34 -0.24 

Our solicitation documents include SP 
criteria 

3.00 3 0.98 2.94 3.02 -0.08 

My organization is willing to pay a 
higher price to do more SP 

2.99 3 0.83 2.76 3.04 -0.28 

We use Life Cycle Costing in our 
evaluation 

2.92 3 0.98 2.90 2.93 -0.03 

My organization takes steps to follow 
up   and   verify   suppliers’   reports   on  
sustainability criteria 

2.82 
3 

0.94 2.61 2.86 -0.25 

Sustainable procurement means more 
expensive procurement 

2.79 2 1.03 2.63 2.83 -0.20 

Doing sustainable procurement could 
hurt our relationship with suppliers 

2.34 2 0.86 2.08 2.40 -0.31 

Table 3. ‘Measures  of  SP  implementation’.  Scale  of  1-5,  where  5  equals  ‘strongly  agree,’  n  =  272. 

��� 0DLQ�EDUULHUV�WR�63�LQ�WKH�81�
 
The results on the barrier items are displayed in Table 4 below, with the ten highest ranked barriers emphasized in 
bold. The most important barriers come very clearly from two categories: performance measurement and resources. 
This contradicts the previous findings of of Hasselbalch, Costa & Blecken (2013) [27], which attributed very little 
importance to performance measurement and much more to higher-order items such as those having to do with 
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policy and mandate. When looking at the mean values by category, the mandate/politics category is significantly 
lower than all other categories by a very large margin. 
 

Category Barrier Mean 
Std. 
Dev. 

Policymaker 
Mean 

Practitioner 
Mean 

Difference 
in means 

Category 
Mean 

Information Lacking general 
information on SP (or 
lacking awareness) 

4.39 1.78 4.20 4.43 -0.23 
4.41 

 Difficulty in defining 
environmental criteria 

4.39 1.69 3.96 4.49 -0.53  

 Difficulty in defining 
social criteria 

4.44 1.71 4.20 4.49 -0.29  

Tools Lack of tools and 
guidelines to support 
SP 

4.51 1.79 4.26 4.56 -0.30 
4.36 

 Procurement manual 
does not cover SP 

3.99 1.87 4.30 3.92 0.38  

 Difficulty in applying 
SP tools and techniques 
such as Life Cycle 
Costing 

4.58 1.69 4.44 4.61 -0.17 
 

Performance  Lack of 
monitoring/auditing of 
SP performance 

4.78 1.75 4.80 4.77 0.03 
4.81 

Measurement Lacking goals and 
targets for SP 
performance 

4.80 1.73 4.84 4.79 0.05 
 

 Lacking sustainability 
benchmarks 

4.86 1.70 4.84 4.86 -0.02  

Policy/  Lacking SP policy 4.14 1.80 4.12 4.15 -0.03 4.24 

Strategy Procurement policies 
focused on cost-
effectiveness only 

4.47 1.88 4.34 4.50 -0.16 
 

 Need for more top 
management 
commitment 

4.42 1.84 4.58 4.38 0.20 
 

 Lack of inter-agency 
collaboration on 
procurement issues 

4.52 1.89 4.16 4.60 -0.44 
 

 Staff resistance to 
organisational change 

3.65 1.79 3.76 3.62 0.14  

Mandate/  Lack of UN General 
Assembly endorsement 
of SP 

3.58 1.77 3.50 3.60 -0.10 
3.50 

Politics Lack of support/interest 
by Member States 

3.68 1.72 3.68 3.68 0.00  

 SP does not support our 
efforts to meet our 
current mandate 

3.31 1.67 3.36 3.29 0.07 
 

 Risk of damaging 
relations with 
developing countries 

3.42 1.69 3.28 3.45 -0.17 
 

Supply Sustainable 
goods/services 
unavailable in local 
markets 

4.72 1.80 4.78 4.71 0.07 
4.61 

 Risk of limiting 
competition in our 
global supply base 

4.50 1.76 4.14 4.58 -0.44 
 

Demand Requisitioners do not 
demand SP 

4.64 1.86 4.74 4.61 0.13 4.47 

 Donors do not demand 
SP 

4.27 1.89 4.40 4.24 0.16  

 Risk of limiting 
competition in our 
global supply base 

4.49 1.93 4.56 4.48 0.08 
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Resources  SP is too expensive in 
general 

4.23 1.54 4.06 4.27 -0.21 4.59 

 Inability to justify 
higher upfront costs 

4.40 1.62 4.06 4.48 -0.42  

 SP takes too much time 4.15 1.63 3.98 4.19 -0.21  

 Training needs 5.14 1.68 5.00 5.18 -0.18  

 Lacking funds in our 
budget to do SP 

4.80 1.72 4.68 4.83 -0.15  

 Lacking staff to 
support/implement SP 

4.56 1.77 4.50 4.57 -0.07  

 Lacking in-house 
technical expertise 

4.88 1.74 4.80 4.90 -0.10  

Table 4. Barrier framework. Scale of 1-7, n = 272. 

The performance measurement category items are all ranked very highly:   “Lack of monitoring/auditing of SP 
performance, mean=4.78”,   “Lacking goals and targets for SP performance, mean=4.80”,   and   “Lacking 
sustainability benchmarks, mean=4.86”. Combined with the lower ranking of the policy and manual barriers, this 
seems to be a strong indicator that the UN is at the stage where the background work for supporting SP has been 
completed, but the operationalization of SP into specific goals and targets that are measured against benchmarks 
has not. This insight also sits well with the emphasis on the need for training and for building expertise in the 
organisations that emerges from the Resources category, and supports the notion that the crucial next step is the 
operationalization of SP. In plain words, there are indications that there has been much talking about SP and very 
little doing. The fact that the barriers within the Information are ranked as medium instead of high barriers could be 
supporting this analysis. 
 
The Resources category ranks high overall, but there are substantial differences between the different items within. 
The “Training needs, mean=5.14” barrier especially sticks out as the highest ranked item of all. There is a 
significant gap to the following barriers, even the second-highest ranked “Lacking in-house technical expertise, 
mean=4.88” barrier. What is noteworthy about both of them is that they measure the need for skill and expertise in 
SP. The “Lacking staff to support/implement SP, mean=4.56” barrier is substantially lower than both of these, and 
while it is still one of the high barriers, this seems to indicate that the problem cannot be solved by simply hiring 
more staff. The core problem is the need to upgrade the skills and expertise of existing staff, while making sure that 
new hires already have or will be given the required skills. Other Resource category items having to do with cost 
and time issues are lower than others within the category and are seemingly not as salient, except for “Lacking 
funds in our budget to do SP, mean=4.80”. This could be connected to the training and expertise issues, as building 
staff skills can be a costly affair, and procurement departments would have to allocate scarce funds towards these 
activities. In this context, it is interesting to note that the individual barrier dealing with the perception that “SP is 
too expensive in general, mean=4.23” does not figure as a particularly high barrier compared to the other items.  
 
SP is a multifaceted issue, and the barriers to its implementation are unlikely to fall neatly into one category or be 
explained straightforwardly. The supply and demand barriers testify to this fact. Whereas the previous barriers 
mostly dealt with internal organisational issues, the Supply and Demand categories test external factors. 
“Sustainable goods/services unavailable in local markets, mean=4.72” (or programme area markets), is one of the 
higher barriers. This finding is aligned with the conclusions from Hasselbalch, Costa & Blecken (2013) [27]. The 
developing  countries’  concern  that  stricter  sustainability  requirements  could  cut  off  their  suppliers  might  be  rightly  
placed. It is therefore of paramount importance that great care is taken in procurement operations to balance strict 
social or environmental criteria with the need to source from local markets and support capacity development for 
local suppliers. Since the operationalization stage of SP in the UN is still under way, there is still great scope to act 
on this concern.  
 
The demand barriers show that compared to other stakeholders such as beneficiaries and donors, it is requisitioners 
(typically project managers) who have the lowest appetite for SP:  “Requisitioners do not demand SP, mean=4.64”. 
Procurement is traditionally thought of as very process-oriented work. If procurers are not asked to score 
sustainability criteria, they are unlikely or even forbidden to do this of their own accord. This attitude may have to 
change if SP is to be implemented in the project management cycle, where a large share of procurement activities 
takes place. This finding concerning the demand barriers, supported by the indications coming from the supply 
barriers, tend to point out that in order to become successful, SP operationalization has to become a holistic affair, 
involving all stakeholders and especially project managers and local suppliers.  
 
In the tools category, we  see  “Lack of tools and guidelines to support SP, mean=4.51”  and  “Difficulty in applying 
SP tools and techniques such as Life Cycle Costing, mean=4.58” as particularly  high  barriers,  while  “Procurement 
manual does not cover SP, mean=3.99”   is lower than both of these. Staff are lacking SP-specific tools and 
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especially assistance in applying these, even though the procurement manual may already cover SP. This 
observation lends more support to the notion that operationalization of SP through training and performance 
measurement is the crucial next step.  
 
Another  interesting  barrier  to  consider  is  “Lack of inter-agency collaboration on procurement issues, mean=4.52”. 
This barrier also considers a factor that is external to the procuring organisation, and supports the idea put forward 
in the previous paragraph, that SP operationalization has to be holistic in the sense of drawing in and involving 
external stakeholders. There is a significant opportunity for the UN to combine procurement harmonization and 
collaboration with more sustainability requirements. This will allow the various UN entities to not only realize 
economies  of  scale,  but  also  leverage  each  other’s  expertise  and  pool  resources  to  address  the  increased  complexity  
of SP.  
 
This overview concludes the outline of current state of SP in the UN, as well as the analysis of the most significant 
barriers to its implementation. In the following section, we deal with our second research question: how do UN 
procurement policymakers and practitioners differ in their understanding of the current state of SP and the barriers?  
 

��� 'LIIHUHQFHV�EHWZHHQ�SURFXUHPHQW�SROLF\PDNHUV�DQG�SUDFWLWLRQHUV�
 
Of the 272 respondents, 50 identified themselves as procurement policymakers and 222 as procurement 
practitioners. Table 3 and Table 4 display the means of all variables for the policymaker and practitioner groups, 
respectively. The tables also present the calculated difference between the means. There is only one item showing a 
statistically significant difference (p = 0.02): it is the ‘Measure   of   SP   implementation’   item stating   that   “Doing  
sustainable procurement  could  hurt  our  relationship  with  suppliers’ in Table 3. Here we see that policymakers tend 
to more strongly disagree with the statement. This could reflect the fact that practitioners work more closely with 
suppliers in their daily work, thereby having a more realistic idea of how suppliers would respond to more 
sustainability requirements. However, it is equally likely that practitioners are overestimating how suppliers will 
respond. This finding hints to the need of further researching the relationship with suppliers to reveal what are the 
underlying factors that can explain why the two groups differ. However, it should be noted that both groups still 
tend to disagree on the whole with the statement, even if practitioners show more concern than policymakers.   
 
It is also interesting to note that although we do not find statistically significant difference in the means of any other 
items at the 95% confidence level, a few additional items do fall within the 90% confidence interval (the ‘My  
organization is  willing   to  pay   a   higher  price   to  do  more  SP’ and ‘My  organization   takes   steps   to   follow  up   and  
verify   suppliers’   reports   on   sustainability   criteria’ items; and the   barrier   ‘Difficulty   in   defining   environmental  
criteria’), and in all cases they are rated higher by practitioners. It could be argued that the practitioner score is more 
realistic, simply due to the larger sample size. Further analysis could reveal whether policymakers are 
systematically underestimating some of the measures of SP implementation and barrier items. Our results imply 
that this might be the case, but we cannot make this conclusion with certainty at this stage. On the whole, however, 
there seems to be remarkable agreement between policymakers and practitioners on the relative importance of the 
barrier items. A larger sample size is unlikely to yield new insights in this regard. 
 

��� 7KH�UHODWLRQVKLS�EHWZHHQ�PHDVXUHV�RI�63�LPSOHPHQWDWLRQ�DQG�EDUULHU�LWHPV�
 
The final stage of the analysis concerns our third research question: is there a relationship between the barriers that 
staff report and the SP practices they are currently engaged in? As a first step, we conducted exploratory factor 
analysis (EFA) in the R software environment (we  made  use  of  the  “fa”  function  in  the  “psych”  package  in  R).  The 
purpose of EFA is to make sense of large data sets by looking for latent (hidden and unmeasured) variables that can 
account for the variance in several of the measured variables simultaneously [31]. Thereby, the number of variables 
is reduced and the underlying structure of the data set can be deduced. The heuristic benefit of this exercise is that it 
allows us to look for correlation between multiple sets of variables simultaneously. Hence, we can discover whether 
and how the various SP measure items are correlated with the barrier items. We also considered confirmatory factor 
analysis or structural equation modelling, but opted for EFA because the state of research into SP in the UN is still 
in its infancy, and we have yet to identify strongly theorized causal relationships between our variables. Although 
EFA is generally conducted on continuous, normally distributed variables, it is not without precedent in the 
literature to apply the method for ordinal, Likert-type items such as survey data [32][26]. 
 
There are various strategies for determining the number of factors to extract [33]. The scree plot graphs the number 
of  factors  by  each  factor’s  eigenvalue.  A  heuristic  approach  is  to  use  the  scree  plot  to  determine  graphically  where  
the plot flattens out, signifying a drop in the marginal benefit of including further factors. Non-graphical solutions 
include the Kaiser-Guttman criterion, which states that all factors with eigenvalues above 1 should be included. 
Parallel analysis is another popular technique, whereby the eigenvalues of the data set are compared to those of a 
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random data set. All three of these techniques were carried out in R on both the SP measures and Barriers data sets. 
For the SP measure items, we decide to extract two factors as this is the solution given by both parallel analysis and 
the scree plot.2 For the barrier items, parallel analysis and the scree plot suggest 3 factors, while 6 factors have 
eigenvalues above 1. Here we opt for 6 factors since a reduction from 30 variables to 3 factors risks oversimplifying 
the data or making it less interpretable. Since we assume that there will be correlation between the individual 
variables, we opt for an oblique rotation method rather than an orthogonal. Direct Oblimin is the default choice. We 
also  apply  the  software’s  recommended factoring method of Ordinary Least Squares to find the minimum residual 
solution [34]. We dealt with the 12 cases of missing data in the SP measures items by using the method of single 
imputation to replace missing values with variable means [35]. There was no missing data on the barrier 
framework, since these questions required answers in the survey.  
 
The results of the factor analyses are displayed in Tables 5 and 6 below. To ease the overview of the factor analysis 
we have deleted from the table all loadings below 0.30. This is also a cut-off level recommended in the literature, 
because a loading of 0.32 suggests an overlap of 10% or more in variance among the factors [36]. 
 

 MR1 
(Enablers) 

MR2 
(Problems) 

h2 u2 

My organization is currently doing SP  0.68  0.46 0.54 

My organization should be doing more SP   0.03 0.97 

My organization has a clear policy on SP 0.82  0.67 0.33 

Our procurement manual contains a section on SP 0.66  0.44 0.56 

Our solicitation documents include SP criteria 0.76  0.59 0.41 

We use Life Cycle Costing (or Whole-Life Costing) in our 
evaluation 

0.55  0.31 0.69 

Sustainable procurement means more expensive procurement  0.51 0.26 0.74 

My organization is willing to pay a higher price to do more SP   0.06 0.94 

Doing sustainable procurement could hurt our relationship with 
suppliers 

 0.70 0.49 0.51 

My  organization  takes  steps  to  follow  up  and  verify  suppliers’  
reports on sustainability criteria 

0.65  0.43 0.57 

SS loadings 2.96 0.77   

Proportion Var 0.30 0.08   

Cumulative Var 0.30 0.38   

Table 5. Factor analysis: Measures of SP implementation 

Starting with the Measures of SP implementation (Table 5), the two factors suggested by the analysis distribute the 
variables neatly into two categories: a category describing good SP practices (MR1) and one describing problems 
and negative perceptions of SP (MR2). The MR1 factor can be interpreted as capturing the policies and practices 
that support sustainable procurement, such as the existence of SP policies and manuals and the use of sustainability 
criteria and whole-life costing. We therefore re-label   this   factor   “Enablers”   to   illustrate   the  need   for  an  enabling  
environment to support SP. MR2 captures two attitudes towards SP that describe some of the problems that are 
often associated with the concept, namely that it is more expensive and that it can strain relationships with 
suppliers. We therefore re-label the  MR2  factor  as  “Problems.” 
 
 

 MR
6 

MR
1 

MR
2 

MR
4 

MR
3 

MR
5 

h2 u2 

                                                
2 The Kaiser-Guttman criterion suggests 3 factors for the SP measures items, but has a tendency to overestimate (Jackson, 
1993).  
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Lacking general information on SP (or lacking awareness)     0.38 0.33 0.56 0.44 

Difficulty in defining environmental criteria     0.99  0.94 0.06 

Difficulty in defining social criteria     0.87  0.82 0.18 

Lack of tools and guidelines to support SP      0.48 0.68 0.32 

Procurement manual does not cover SP      0.64 0.66 0.34 

Difficulty in applying SP tools and techniques such as Life 
Cycle Costing 

    0.43  0.58 0.42 

Lack of monitoring/auditing of SP performance  0.85     0.83 0.17 

Lacking goals and targets for SP performance  1.00     0.94 0.07 

Lacking sustainability benchmarks  0.75     0.82 0.18 

Lacking SP policy      0.54 0.65 0.35 

Procurement policies focused on cost-effectiveness only      0.31 0.51 0.49 

Need for more top management commitment       0.48 0.52 

Lack of inter-agency collaboration on procurement issues 0.33      0.43 0.57 

Staff resistance to organisational change 0.42      0.25 0.75 

Lack of UN General Assembly endorsement of SP 0.63     0.32 0.66 0.34 

Lack of support/interest by Member States. 0.75      0.67 0.33 

SP does not support our efforts to meet our current mandate 0.69      0.54 0.46 

Risk of damaging relations with developing countries 0.72      0.54 0.46 

Sustainable goods/services unavailable in local markets. 

     -

0.35 

0.33 0.67 

Risk of limiting competition in our global supply base       0.41 0.59 

Requisitioners do not demand SP   0.83    0.80 0.20 

Donors do not demand SP   0.87    0.83 0.17 

Beneficiaries do not demand SP   0.97    0.92 0.08 

SP is too expensive in general 0.39      0.45 0.55 

Inability to justify higher upfront costs 0.47      0.64 0.37 

SP takes too much time 0.33   0.32   0.46 0.54 

Training needs    0.35   0.40 0.60 

Lacking funds in our budget to do SP    0.60   0.57 0.43 

Lacking staff to support/implement SP    0.93   0.77 0.23 

Lacking in-house technical expertise    0.79   0.75 0.25 

Table 6. Factor analysis: Barrier framework 

Moving on to the barrier solution, the analysis here produced six cross-category factors that represent six distinct 
dimensions of SP barriers that are intuitive even in the cases where they do not follow our theoretical 
categorization. The factors are presented in Table 6 in the order of the proportion of total variance that they 
respectively explain. “MR6=Politics  &  Management” captures mainly the category of mandate and politics barriers 
(which   have   the   highest   loadings   on   the   factor),   but   includes   also   “Lack of inter-agency collaboration on 
procurement issues”   and   “Staff resistance to organisational change”,   as  well   as   the   first   three   resource   barriers  
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concerning expense and time constraints. Seen together, the variables seem to signify difficulties experienced 
mainly at the political, executive or managerial level. While there is an evident logic in the grouping of barriers 
related to political challenges, it is more interesting to note how time and cost barriers are hereby associated. It 
could be argued that organisations are reluctant to the choice of investing time and scarce resources in sustainable 
procurement, especially in terms of short term investments to reap future benefits, unless a clear political 
commitment is secured. Procurers who experiment higher political challenge tend therefore to see also cost and 
time investment as significant issues. 
“MR1=Performance   management” and “MR2=Demand” align perfectly with the existing categories of 
Performance measurements and Demand. “MR4=Resources” captures the resource barriers from “SP takes too 
much time” to  “Lacking in-house technical expertise”,  but  loads  very  highly  on  “Lacking staff to support/implement 
SP” and  “Lacking in-house technical expertise”.  There is an indication here that the lack of investment in human 
resources for SP purposes takes the form of not only lack of technical expertise (a gap that can potentially be filled 
through training) but also of a scarcity of dedicated staff time. “MR3=Knowledge” has to do with information and 
knowledge issues and includes difficulties with applying SP techniques. The use of specific techniques such as 
whole-life costing seems to be more connected with general knowledge and awareness barriers.  
Finally, one last cross-category factor is labelled “MR5=Tools”, and it loads the highest on the “Lacking SP policy” 
and “Procurement manual does not cover SP”  barriers and seems to speak to the availability and applicability of 
different tools to support SP. “MR5=Tools”  appears   to  be  a  composite   factor,  gathering  a  wide  range  of   residual  
barriers that span over a range of SP barriers from macro to micro level: from lack of General Assembly 
endorsement down to lack of individual awareness of SP. 
 
The factors in general fall into very comprehensible categories that seem to be measuring distinct underlying 
dimensions. The identification of the new factor categories has the purpose of expanding our understanding of 
linkages among barriers that may have not been fully appreciated at first sight, and may otherwise have diverted the 
focus of the analysis. The new factor categorisation that emerges here also provides us with a more accurate and 
evidence-based framework of analysis for some of the barriers that we have previously discussed. For example, it 
makes sense to consider SP policy together with the procurement manual and other guidance material as 
representing the practical tools available to procurement staff. In the same way, analysing together the political 
barrier and the perception of SP as a costly endeavour sheds light on the common foundation of these two barriers.  
 
The next step in the analysis was to extract the factor scores for each respondent on the two measures of SP factors 
and the six barrier factors. The factor scores were  estimated  by  the  software’s  recommended  “ten  Berge” method 
for oblique factor solutions [34]. Having extracted the scores, we used these as the basis for analysing the 
regression of the six barrier factors on each of the two SP measure factors. The results are displayed in Table 7. 
 

 Enablers Problems 

 Estimate Std. Error t value Pr(>|t|) Estimate Std. Error t value Pr(>|t|) 

(Intercept) 0.000  0.047 0.000 1.000 0.000  0.045 0.000 1.000 

Politics 0.080  0.069 1.156 0.249 0.174 ** 0.066 2.635 0.009 

Performance -0.182 * 0.071 -2.545 0.011 -0.003  0.069 -0.043 0.966 

Demand -0.183 ** 0.066 -2.773 0.006 -0.084  0.064 -1.329 0.185 

Resources -0.075  0.067 -1.113 0.267 0.025  0.065 0.386 0.700 

Information 0.028  0.064 0.438 0.661 0.039  0.062 0.638 0.524 

Tools -0.381 *** 0.057 -6.708 0.000 -0.092 . 0.055 -1.680 0.094 

Residual Std. 
Error 0.776  

   

0.746  

   Multiple R2 0.319  

   

0.047  

   Adjusted R2 0.304  

   

0.025  

   F statistic 20.690  

   

2.161  

   P-value 0.000  

   

0.047  

   Table 7. Results of the regression analysis 

On the Enablers factor, we find significant correlation with the Performance Measurement, Demand and Tools 
barrier factors. This implies that respondents that rate more highly each of the barriers associated with the 
Performance Measurement, Demand and Tools factors, are likely to deem their organizational environment as 
significantly less supportive or enabling of SP. This finding can be interpreted as suggesting a model enabling 
environment for sustainable procurement: few well defined higher level policy enablers (a mandate from the 
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General Assembly and SP policy support), paired with a clear demand for SP coming from both internal and 
external sources, and a general availability of tools and guidelines. 
 
The Tools factor is the most significant correlation here. This is not surprising given that the issues of SP policy and 
manual figure on both factors. However, the Enablers factor also measures the degree to which respondents agree 
that they are doing SP and using sustainability criteria and techniques. The new Tools factor includes a range of 
instruments going from information and awareness, to policy and guidelines and even to General Assembly 
endorsement. This finding therefore shows the importance of having policy documents and guidance material in 
place at all levels of the chain of operations. The correlation with the Demand factor implies that working to boost 
the demand for SP from requisitioners, donors and beneficiaries may be a very effective way of advancing SP in the 
procuring organisations. Finally, the Performance Measurement factor likewise implies that putting into effect some 
concrete goals, targets and indicators of SP and measuring these against sustainability benchmarks should foster SP 
practices and leave practitioners feeling more enabled and supported in SP by their organisations. It is remarkable 
that some of the barriers scoring highest in the first phase of the analysis – namely the lack of training and of in-
house technical expertise – are not figuring among the determining factors by the regression analysis. This outcome 
is only superficially contradictory, if we consider that technical capacity and its initiator (training) are usually not 
considered policy levers per se. While lack of technical expertise and training emerged as factual limitations, the 
regression analysis shows that it is impractical to boost expertise and training in a policy and guidance vacuum. 
 
On the Problems factor, we see a significant relationship with the Politics factor. If respondents rate the Politics 
barriers more highly, they are likely to perceive SP as more expensive and straining relationships with suppliers. 
This suggests that much of the negative perception and attitude towards SP may stem from the unresolved political 
issues around the legitimacy of SP. Although the political barriers were rated the lowest in the first part of the 
analysis, the regression revealed a relationship between these barriers and the factor describing problems with SP, 
such as the perception that SP is more expensive and it strains relations with suppliers. A full UN-wide 
endorsement of SP given by the General Assembly could prove instrumental in dispelling and resolving these 
problems.   
 
5� Conclusion 
 
In this paper we reported the findings of a first-of-its-kind survey of sustainable procurement in the UN. Basing our 
approach on the study of Brammer and Walker (2011) [26], we have tried to address one of the research 
opportunities identified by the authors, namely that of carrying out an analysis of SP within an individual 
organisation, even an internally diversified one such as the UN. The purpose was to address three connected 
research questions: to gauge the perception of the most important barriers to overcome for implementing SP in the 
UN; to determine whether there were significant differences in this perceptions between policymakers and 
practitioners; and finally to explore the relationship between the perceived barriers and the SP practices that staff 
engage in. The research questions were addressed each in turn in the analysis of the survey data. We found that 
respondents deemed SP implementation to be under way in terms of the construction of the policy architecture to 
support SP, such as SP policies and manuals, but lacking in regards to the operationalization of SP into daily work 
flows through concrete and measurable performance targets and criteria. The most important barriers were 
identified to be pertaining to resources (especially training needs and lack of in-house expertise), performance 
measurement and supply and demand questions. We found very little significant difference in how policymakers 
and practitioners viewed SP issues, and there seems to be agreement especially in terms of the relative significance 
of the barriers. Finally, in order to explore the connection between the perceived levels of SP implementation and 
the reported barriers, we carried out an exploratory factor analysis of both data sets and used the factor scores for 
the generated constructs to do regression analysis. Thereby we discovered a significant negative correlation 
between the factor describing good SP practices with the demand, performance measurement and tools categories. 
In other words, respondents that do not feel they are applying SP good practices or do not feel supported by their 
organizational environment in doing so, will also tend to rate higher the barriers captured by the Demand, 
Performance Measurement and Tools factors.  
 
If we combine the conclusions from the different parts of the analysis, some novel insights can be reached. While 
the lack of training and in-house expertise were rated as very high barriers, it is not immediately apparent whether 
the provision of more and better SP training or the development or hiring of in-house expertise in SP will lead to 
increased SP activity. Judging from the regression analysis, it seems that the levers of the demand, tools and 
performance measurement factors are the ones to pull to increase good SP practices. The respondents that reported 
lower barriers in these three cases would also tend to be in higher agreement with the assertion of following good 
SP practices. While the political barriers may seem insignificant at first glance, their connection to shaping or 
contributing towards negative perceptions on other aspects of SP is an important issue to consider. Dismantling the 
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political barriers may be the most effective way of addressing negative perceptions on SP, and they should therefore 
not be ignored.  
 
We found substantial differences when comparing our results with those of precedent qualitative studies on SP in 
the UN. In previous studies [27], the picture of SP that emerged was one of a very politically tense environment that 
constrained the choices available to policymakers and even kept practitioners from pursuing aspects of SP. It 
seemed necessary to tackle higher-order barriers having to do with political, strategic and policy issues in order to 
progress. In the present study, however, these issues are downplayed significantly. Instead it is lower-order, 
practical issues such as performance measurement and capacity development that seem to be figuring highly. One 
possible explanation is that the rapid evolution of the political environment has brought about in a short timeframe 
wider acceptance for the concept of SP and that the significance of previously noteworthy barriers has been 
demoted. Another explanation of this is the composition of the sample. In comparison to previous studies that 
targeted a smaller group of respondents, selected on the basis of their familiarity with the SP concept, the present 
study examines responses from 50 policymakers and 222 practitioners from procurement communities at large. 
Practitioners are typically far removed from the strategic and political processes, which can explain why they rate 
these issues as less important. The sheer sample size of the present study suggests that the barriers identified here 
are significant for a large share of the UN procurement community.  
  
The current state of SP as represented by the survey results seems overly positive. Most respondents agreed that 
they are currently doing SP and that it is covered by their policies and manuals. However, seeing as the authors are 
active in the procurement communities in the UN, we know that actual cases of sustainable procurement are far 
from the norm. There is probably an element of social desirability bias [37][38] making respondents report too 
positive values on the SP implementation items. It is also very likely that many respondents lacked information on 
whether their organizations use whole-life-costing or are verifying suppliers, and therefore answered the neutral 
option  when  the  ‘correct’  answer  would  have  been  disagreement.   
 
This  research  and  analysis  contributes  to  both  the  academic  and  the  practitioners’  field,  inasmuch  as it constitutes a 
first well-documented attempt to systematise the main constraints that international public organisations face in the 
actual implementation of SP principles. Considering the scarcity of previous enquires of perceived barriers to SP in 
the public sector - with the exception of Preuss & Walker (2011) [25] - it is hard to make comparisons. 
Nevertheless, we can attempt some generalisations: our findings are aligned with Brammer & Walker (2011) [26] 
in that the enabling policy environment mediated by contextual factors seems to be a key feature for public 
organisations successfully investing in SP. A specific contribution of our research is that it is paramount to 
recognise latent linkages among variables that are at the root of the investigated problems, or else the risk is to 
confuse some manifestations of the issue with the issue itself. From a managerial perspective, the conclusion to be 
inferred is that the most effective leverages for SP operationalization are stimulating internal and external demand, 
but also providing practitioners with the necessary tools - from the more practical to the higher policy level; setting 
targets and monitoring results.  
 
The limitations of the current study especially lie in the fact that it is a survey of opinions on SP, and we are using 
opinions as proxies for making claims about the reality of SP in the UN. Further studies should attempt to reconcile 
how these perceptions about the state of SP implementation and the relative significance of the barriers correspond 
to real-world cases and examples of SP in the organizations. Secondly, this study focuses on the views of UN 
practitioners only. As some of our findings point out, SP implementation seems to be a collective affair. Other 
upstream and downstream members of the supply chain – donors, beneficiaries and suppliers to mention few - may 
have peculiar views and attitudes on what constitutes a barrier to SP. Future work that incorporates the views of 
these stakeholders will add considerably to our understanding of success and failure in the implementation of SP in 
large international organisations.    
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1. - INTRODUCTION. 

 

With the most important nations uniting in order to implement policies in favor of sustainability, the role 
of the Public Authorities begins to embrace this new dimension – whether by intervention or by  direct action: as 
well as being a normative and regulating agent of the economic order, the State is also a consumer of goods, 
services and works.  While assuming parameters of sustainability as a criterion for its procurements, the State not 
only redefines standards of consumption, but also directly impacts the reorganization of the market, as it forms or 
enhances a market niche, influencing public opinion and business decisions, in order to reflect on the general 
demand standards.  

Thus, public procurement may work as an important and efficient tool to promote sustainable development 
in the public sphere, with direct repercussion on private enterprise.  

Sustainable public procurement is fundamented on sustainable consumption, which consists of the use of 
goods and services that attend basic needs, introducing improved quality of life, and concomitantly minimizing the 
use of natural resources and toxic materials (as well as waste and polluting emissions during their life cycle) so as 
not to put at risk the needs of future generations. Thus, sustainable consumption is directed at the aspect of demand, 
seeking ways to offer the goods and services necessary to satisfy basic needs, to improve life quality and to reduce 
the pressure on the earth’s supply. 

Besides the environmental perspective, it is important to note that the concept of sustainability is applied to 
consumption in all its dimensions, including social and economic.  Thus, sustainable consumption does not mean 
only consuming less, but, also, consuming differently, more efficiently, oriented towards improved quality of life.  
Beyond this, it also means a more equal division of resources and benefits. 

A sustainable tender is an instrument to integrate environmental and social considerations to the phases of 
the procurement process and for contracting public agents, with the objective of reducing impacts to human health, 
environment and human rights. In practical terms, it involves applying criteria from the concept of sustainability to 
the bidding process. Thus, it should consider not only traditional economic parameters (price, terms and quality), 
but, also, base its decisions on criteria such as assessment of product life cycles, associated risks, measures of 
success and implications for the environment and society. It may also include aspects such as the use of water and 
energy, residue generation and greenhouse gas emmissions, ethnic and gender diversity, safety at work and in the 
transport of materials, human rights, local procurement and small companies. In summary, the description of the 
sustainability concept, recognized in this article, is based on three pillars – environmental, social and economic – 
and should be expanded into socially inclusive, environmentally sustainable and economically sustainable over 
time. 

The present article is the summary of a report, entitled “Sustainable Public Procurement”, obtained from 
extensive research developed by the Center for Applied Legal Research of the Law School of São Paulo of the 



2 
 

Getúlio Vargas Foundation with the objective of analyzing the current stage of the policies of use of the State´s  
procurement power to promote sustainability in Brazil [1].  

There have been several initiatives by the Public Authorities to elaborate sustainable public procurement 
policies. When these experiences are analyzed concretely, the complexity that involves sustainable public 
procurement can be seen: issuance of laws and rulings shocks with administrative management, involvement of 
significant institutional players and impact analysis of the policy, among other aspects. One of the central goals of 
the research carried out in this article was to map the dynamics of sustainable public procurement by studying 
emblematic cases, analyzing the participants, studying the legislation and its practice, as can be seen in the 
following chapters. Another goal of this research was to assess legal solutions for the ongoing debate regarding how 
to make sustainable public procurement more effective, which will be shown at the end of this work.  

 

2.- RECENT LEGISLATIVE ALTERATIONS THAT OFFER THE POSSIBILITY OF USING 
SUSTAINABILITY CRITERIA IN PUBLIC TENDERS IN BRAZIL  

 

In Brazil, the Federal Constitution of 1988 includes, among the principles that rule economic activity, the 
pursuit of the defense of the environment and free-competition (article 170). Furthermore, article 225, clause IV, of 
the Federal Constitution itself reflects the notion of sustainability when it requires prior environmental impact 
studies for the installation of works or the development of activities that may have a potential environmental 
impact. 

The analysis of recently published regulations demonstrates the use of the state´s procurement power to 
satisfy related public objectives, generally linked to the implementation of wider public policies that transcend the 
search for the most advantageous proposal.  Traditionally, the normative precepts regarding public tenders in Brazil 
have been established upon the ruling of the most advantageous proposal, so that requirements, procedures and 
judgment criteria are articulated to make it feasible for the Public Administration to contract in a manner that is 
considered most efficient. 

In the environment of Public Law Practice, the movement to expand the conditions for exemption from the 
Procurement Law (Law 8.666/1993), in order to foster certain activities or institutions has not received systematic 
criticism nor more forceful resistance.  The opposite has occurred, however, with the controversial Complementary 
Law 123/2006, which instituted the National Statute for Micro and Small-sized Companies.  

As a government line of action, state procurement power would be considered a relevant instrument to 
foster determined categories that are considered worthy of public policies.  Thus, the tender would become an 
important mechanism to stimulate manufactured products and national services, conceived as “sustainable national 
development” by Law 12.349/2010 that altered Law 8.666/1993, to include a code of conduct and to benefit the 
preference margin for these products.  

Besides the alteration in the substance of Law 8.666/1993, to benefit national manufactured products and 
services, the legislator altered article 3 of this Law, to insert, together with the rules of proposal selection for the 
most advantageous to the administration, “the promotion of sustainable national development”. 

In this way, the legislator intended not only to legitimize the instrument of preference margin – and 
nothing better than the use of a code of conduct for this end –, but, especially, to modify the belief that then 
conducted the practice of tenders in Brazil: to seek the proposal that is most advantageous for the Public 
Authorities. Thereafter, the administrator would not only consider the proposal that was most advantageous to the 
Public Authorities, attending the principles of isonomy, but would also have to consider sustainable national 
development. This important modification in the code of conduct in a tender – which could even be considered 
emblematic – determines that, in the end, the Administration should guide its public contracts by the most 
advantageous proposal and, equally, seek to promote sustainable national development. This, perhaps, is an attempt 
to bestow on the principle of isonomy  a less formal and substantive vision. 

The fact is that with this innovative legislation, the Procurement Law began to use of the preference 
margin instrument, corresponding to up to 25% on the price of foreign manufactured products and services.  
However, in the case of national manufactured products and services, resulting from technological innovation and 
development achieved in the Country, the Public Authorities have the possibility of establishing an additional 
preference margin. 
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3.- REGULATIONS REGARDING SUSTAINABLE PUBLIC PROCUREMENT IN BRAZIL  

 

Considering some normative precedents which took into account public procurement sustainability 
directed at certain items of consumption or even for specific organs or administrative areas, the Secretariat of 
Logistics and Information Technology   (SLTI), a part of the Planning, Budget and Administration Ministry, 
assumed the responsibility of imposing  order on government procurements and signed the Regulatory Instruction 
(IN) 01, in 2010, with the ultimate end of creating awareness in federal public areas and organs regarding the idea 
of sustainability in public tenders. 

More than a legal matter, the purpose of the IN-SLTI 01/2010 was to send a sign to the Federal Public 
Administration regarding how public procurement would be handled thereafter, while the regulating Decree was 
still in discussion. The IN-SLTI 01/2010 would be, therefore, a preview of Decree 7.746/2012, which would only 
be issued in 2012. 

Only from the issuance of IN-SLTI 01/2010, can it be affirmed that a sustainable public procurement 
policy was construed in the Brazilian federal sphere. Although not an isolated initiative, the IN-SLTI 01/2010 
disciplines the insertion of sustainable criteria in the practices of tenders by federal Administration organs.  

IN-SLTI 01/2010 discourses on the criteria of environmental sustainability in federal sustainable public 
procurement as well as sustainable tenders for goods and services. This is a regulatory act linked to the Federal 
Administration. But, as it is a discretionary command, in other words, non-mandatory, the federal policy is the 
result of the logic of incentives: the adoption of sustainable criteria in tenders would be stimulated, especially 
through environmental and social awareness, but sanctions would not be in place for the simple fact of the public 
administrator opting for a non-sustainable tender. 

The big contribution resulting from Decree 7.746/2012 would be institutionalizing the policy of the use of 
the state´s procurement power to satisfy sustainable ends, relying, for this, on a specialized government branch – 
the Interministerial Commission for Sustainability in Public Administration (CISAP).  Furthermore, legal 
disciplining, through a Decree, aimed at extending the policy to all the federal administration, since until then it was 
restricted to just a few branches that adhered to the IN-SLTI 01/2010. Another factor of the issuing of Decree 
7.746/2012 is related to the pursuit of the desired legal certainty to stimulate the adoption of sustainable criteria by 
the Federal administration in its public contracting processes. It was necessary that the government give a clear sign 
regarding the insertion of sustainability criteria in its tenders, notably in public procurement processes, so that the 
policy could be developed. 

The suggestion that sustainable public procurement is a discretionary option can be seen in the normative 
text of Decree 7.746/2012: article 2 indicates that the Federal Administration “can”, not “must”, acquire goods and 
contract services and works considering sustainable criteria and practices.  Following this line, the government 
branches subject to the Decree can require, in the notice, that the products bid be made of recycled, non-toxic or 
biodegradable material, as well as obeying other sustainability parameters. Furthermore, the Decree establishes the 
possibility of foreseeing, in the instrument that calls for the bid to contract services, the adoption of sustainability 
practices in the execution of the contracted services as well as in sustainable public procurement, of sustainable 
criteria for the supply of goods.  

However, one of the main innovations brought about by Decree 7.756/2012 was the creation of the CISAP, 
which is characterized as an interministerial organ of consultory nature and permanent existance, linked to the 
SLTI. However, the greatest transforming potential of  the CISAP is effectively the promotion of the sustainability 
culture in the Federal Administration. CISAP´s proposal is to prepare the administrator to deal with sustainability, 
including with regards to the instrumentation for sustainable public procurement, whether through publicising good 
sustainability practices or through actions to stimulate awareness and qualification of civil servants. Thus the 
CISAP will have an active role, together with the government branches subject to Decree 7.746/2012, in the 
elaboration of sustainable logistic administration plans and monitoring the achievement of targets. 

 

4.- STUDIES OF TENDER NOTICES FOR SUSTAINABLE PUBLIC PROCUREMENT 
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The study which this article refers to was developed from a list supplied by the federal government of 
20,846 occurrences that refer to sustainable tenders carried out in 2012. From this data, a sample analysis was 
developed in order to describe the sustainable public procurement  process during the period of one year (from 
January 1st. to December 31st. 2012). 

In the first part of this chapter, the aspects of the qualitative analysis of sustainable public procurement will 
be seen.  While in the second part, the results of the quantitative analysis  that these notices produced in the practice 
of sustainable public procurement will be shown. 

4.a.- Qualitative analysis of the notices for sustainable public procurement. 

The experience of the federal government with sustainable public procurement can be analyzed from 
different analytical perspectives. Among these, the most appropriate for this study was believed to be the analysis 
of the sustainable clauses that characterize a tender as a sustainable public procurement.  This is fundamentally due 
to the assumptions that the outlines of sustainable public procurement are conducted by the administrator that 
defines the parameters of the sustainable tenders in the elaboration of notices, case by case (“Procurement 
drafting”). 

Without presenting an exhaustive research of the sustainable tender notices, examples were found of 
sustainable clauses in federal sustainable public procurements. These examples were systematized according to the 
type of sustainability clause found in the tender, which allowed not only a better understanding of the dynamics of 
sustainable public procurement in the federal sphere, but also of the assessment of  the  advancement of the 
practice. 

4.a.1.- Contracted object 

In a sustainable public procurement notice, the sustainability clause is found in the contracted object. In 
other words, the tender can be classified as being sustainable if the specification of the object is directed at 
sustainability, indicating that the Public Authorities will buy sustainable products.  

This is the most representative means of insertion of sustainable criteria in federal tenders.  In fact, most of 
the sustainable public procurement notices are so considered since they direct the use of the state´s procurement 
power for the acquisition of sustainable goods. 

The most recurrent is the use of the the rules established by the Brazilian Association of Technical Rules 
(ABNT) to classify a product as sustainable or of low environmental impact, as assessed by a technical institution 
and usually measured by the National Institute of Metrology, Quality and Technology (INMETRO). Few examples 
of the use of private certification, as seen in the “Forestry Stewardship Council” (FSC), were found. It is interesting 
to note that the controllers´ understanding of sustainable public procurement objects was considered in the draft of 
the clauses of tender notices, demonstrating that the controllers exert a role in the sustainable public procurement 
policy that exceeds traditional control mechanisms.  

4.a.2.- Bidder certification 

The Brazilian tender legislation requires that the bidder present several documents to prove that it is fully 
qualified to honor the commitment that will be assumed when the administrative contract is celebrated. The 
Procurement Law (Law 8.666/1993) requires the presence of documents that prove the bidder´s legal certification 
(legal classification) and technical  competence regarding the object bid (technical qualification),  certification from 
the Internal Revenue and regarding labor obligations (tax and labor regularity) and a certificate confirming that it 
does not employ workers under 18 years old to work at night or to perform work that is dangerous or unhealthy, as 
well as prohibiting workers under 16 years old from any type of work, except apprenticeships  (article 27). 

In the competitive processes, the bidder must be certified in order to have the proposal evaluated. In 
practical terms, this means that the first envelopes to be opened will be the ones regarding certification, and this 
documentation will be analyzed individually. Once the certification requirements are satisfied, the bidder will be 
considered certified and the proposal envelope will be opened. If not, it will be considered uncertified and the 
corresponding envelope will be returned still sealed. To make this process more agile  – and it can be extremely 
slow depending on the amount of documents to be analyzed and  the appreciation of eventual appeals  –, the 
Auction Law (Law 10.520/2002) foresees the inverted order of the phases: first the proposals are judged, and then 
the certification documentation is examined. Besides the celerity of this procedural process, the dispute of offers 
between all the parties interested in the tender, and not only those that are certified, enhances competitiveness and, 
therefore, the possibility of the Public Authorities obtaining economically more efficient (cheaper) proposals. 
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The sustainable clauses of the bidder´s certification, in Brazil, are the result of the Law. The people who 
must  be registered in the Federal Technical  Register of Potentially Polluting Activities Or Users of Environmental 
Resources are foreseen in article 2 of the Normative Instruction 31/2013 of the Brazilian Institute of the 
Environment and of Renewable Natural Resources (IBAMA), as seen: individuals or legal entities that practice 
potentially polluting activities and/or the extraction, production, transport,  commercialization of products that are 
potentially harmful to the environment, as well as products and subproducts of fauna and flora, and other activities 
controlled by IBAMA and state and municipal environmental agencies. 

Sustainability is, therefore, defined by the legislator himself, making the administrator responsible for 
attending the legal obligations and requiring the presentation of the documents apecified for the tender. If the 
administrator inserts some sustainable criteria in the tender notice for bidder certification in the tender, when there 
is no corresponding legal obligation, this will be defined as “undue restriction”. The Article 37, clause XXI, of the 
Federal Constitution establishes that only technical and economic requirements indispensable to guarantee the 
fulfillment of obligations under the terms of the Law can be admitted. 

In fact, the  Regulation of Sustainable Public Procurement (Decree 7.746/2012) is categorical when it 
affirms that sustainable practices and criteria in tenders are limited to “technical specifications of the object or as an 
obligation of the contracted party” (article 3). 

4.a.3.- Judgment of the proposals 

Taking into consideration the predominance of the “auction” mode in sustainable public procurement, the 
“lowest price” type is the judgment criteria seen in almost all the analyzed notices. In practical terms, in the “lowest 
price” tender, the most advantageous proposal corresponds to the one that determines the lowest public expense 
(“the cheapest” proposal). 

In the case of sustainable public procurement, however, the proposal judgment phase is powered by the 
preference margin. In practically all the notices analyzed, clauses that favored micro and small companies, under 
the terms of Complementary Law 123/2006, were found. However, other preference margins were foreseen in the 
notices, such as margins for recycling cooperative associations. 

It is important to report that the preference margin can only be foreseen through regulations issued under 
the terms of the law´s generic permission: exceding the sphere of the public administrator’s competencies to foresee 
differentiated judgment criteria, even when sustainable, if they do not find legal backing. 

The judgment clauses of sustainable public procurement proposals strictly comply with legal and 
regimental regulations regarding tenders (fundamentally, the Procurement Law and  the Auction Law) and tender 
benefits, notably the Micro and Small Companies Law. 

4.a.4. Duties of the contracted party 

In sustainable procurements which have as their object the contracting of services, contractual obligations 
are at times established and the contracted party must fulfill these during the execution of the contract.  

The requirement for sustainability as the most recurrent obligation in the notices that were analyzed, 
corresponds to conditioning the use of sustainable natural goods to render the services being bid. 

 

4.b.- Quantitiative analysis of sustainable public procurement notices.  

4.b.1. Predominance of the  “auction” mode in sustainable public procurement  

Tenders for sustainable goods have always followed the procedures of the “auction” mode. It was seen that 
approximately 3% of the cases were exempt from tenders, in other words, there was direct contracting. Of this 
percentage, all the contracts (100%) were celebrated with micro or small companies. This result suggests a 
relationship between the dynamics of this kind of contract and the cases of tender exemption (listed in article 24 of 
Law 8.666/1993). 

4.b.2- Dispersion of the values of sustainable public procurement  
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Sustainable public procurement has not followed standard values; much to the contrary, the values 
practiced in sustainable tenders differ markedly. The variety of objects bid is so great that, automatically, values 
oscillate significantly, to the order of 995%, according to statistical studies.  

In other words, it was found that, among the objects established in the sustainable category, there is a 
significant difference in value (variation coefficient of 671%), as well as a manifest disparity between the total 
amounts of sustainable public procurements (variation coefficient of 995%). 

Sustainable items in tenders range from low to high value goods, from the purchase of envelopes, where 
unit value is R$0,10 (US$0.04) to a  minivan type transport vehicle  with a  unit value of R$65.170,00 
(US$27,154.00). In the same way, a purchase totaling R$2,05 (US$0.85) [referring to 1 stamp pad], as well as a 
purchase totaling R$8.339.580,00 (US$3.4 million) [referring to 2,598 computer units]. 

4.b.3. The relation between increases in values incurred with sustainable public 
procurement by the Federal Public Administration and growth in quantity of sustainable 
procurements  

 As per the document issued by the federal government “Managerial Information of Sustainable Public 
Contracts” [2], in 2012, 1,952 sustainable tenders were held, which correspond to a total of approximately R$39,5 
million (US$16.5 million). The amount incurred with sustainable tenders was approximately R$12 million (US$5 
million) in 2010; while in 2011, it was around R$14 million (US$5.8 million). In other words, analyzing this 
evolution over the years, it is possible to see that growth, although modest, has occurred in the amounts spent in 
sustainable public procurements. Despite the higher values practiced in sustainable public procurements as a direct 
result of the increase in the quantity of sustainable tenders to the order of approximately 20%, in comparison to the 
previous year, this is still a little expressive universe when compared to the government´s absolute numbers: R$72,6 
billion (US$30.25 billion) spent on the  231,800 public contracts preceded by tenders. In other words, sustainable 
public procurement still represents a very small portion of the tender practice in the federal government, 
approximately 0.1% of the total amount incurred and  0.6%  of the total number of  tenders.  

 

4.b.4. The practice of sustainable tenders is concentrated on a small number of goods  

 From the analysis obtained regarding the objects found in sustainable tenders, conducted in 2012, it is 
possible to see that the 763 items listed in the Materials Catalogue System  (CATMAT) [3] are represented. The 
goods are inserted on CATMAT as sustainable, through the sustainability criteria classification, by technicians 
during the process of cataloguing new items added from 2012, in other words, items inserted on the CATMAT in 
years prior to this, still do not have the classification “yes” or “no” for sustainability, due to the high number of 
items included (around 200,000) in the catalogue that does not allow a retroactive analysis. This technical 
classification, in terms of sustainability, takes into consideration the more objective aspects contained in the 
regulations, such as: objects that contain recycled materials, biodegradable objects, and non-toxic materials. 

However, although the objects that were bid in 2012 represent the universe of goods on the CATMAT, a 
few items are predominant in the practice of sustainable tenders. In other words, the practice of sustainable tenders 
is concentrated on a small number of goods. This means that the sustainable public procurement scenario is not 
made up of multiple objects, but of recurrent goods found in the notices, notably detergent, recycled paper, soaps, 
cartridges for printers and air conditioning units.  

4.b.5. The State´s procurement power is directed at few markets  

From the value allocated towards sustainable public procurements, 81% was directed at the computer, 
paper and air conditioning markets. There is an almost direct relationship between the highest quantity of goods bid 
and their respective categories. Detergent, for example, is found most often bid, being included in 20.34% of the 
tenders, and, in the same way, the cleaning materials category – to which detergent belongs – is also the champion 
among the categories most bid, object of 46% of the tenders. 

Data suggests, therefore, that the allocation of state public procurement power in Brazil is concentrated in 
only a few markets.  Considering the relationship between values and objects bids, it can be seen that the policy of 
sustainable public procurement is directed to attend certain markets whose goods are the object of sustainable 
public procurement, as is the case of the paper and PC markets. 

It is important to read this information with care. Firstly, it is important to emphasize that the values 
involved in sustainable public procurement are insignificant when compared to the total public procurement power 
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of the state, and, for this reason, a tender with only one item of a  higher value, such as, for example, automobiles, 
can distort the results of the analysis.  Secondly, the fact that a portion of the state´s public procurement is directed 
at certain markets is not necessarily a positive or negative factor. It is simply an explanation of a real factor, of 
which the implementer of public policy should be aware of, regarding the policy´s  final destiny so that they can 
check the success of this policy. 

4.b.6. The higher presence of determined goods – or markets – in sustainable tenders does 
not mean to say that these also represent the highest percentage in value 

When the values included for each market against the frequency with which this market appears in the 
dynamics of sustainable tenders is reviewed, it is possible to verify that there is no relationship between these. This 
is because the markets that appear with the lowest percentage in number of tenders are able to obtain a large part of 
the value directed towards sustainable public procurements. 

. 

Thus, for example, the computer market appears in eighth place in number of tenders (only 0.3%), is 
second place among the markets that receive most income in terms of value, with 25.85% of the total amount 
involved. An example that depicts the opposite of this relationship is the case of the cleaning materials market 
which, despite figuring as the largest market in percentage of tenders, obtains only 8.9% of the value spent in 
sustainable public procurements.  

Thus, we conclude that markets that include specific goods such as “paper”, “computers” and “air 
conditioning equipment” correspond to a large portion of the state´s procurement power, approximately 73% of the 
entire market; evidence that the policy is concentrated only in some sectors of the economy. The big categories 
(warehouse, cleaning material and equipment in general) when added to the amounts attributed to them, correspond 
to almost half the value directed to the paper market. 

4.b.7. Branches of the Federal Public Administration that most spend their budget on 
sustainable goods procurement  

According to the “Managerial Information of Sustainable Public Contracts Report”, of 2012, there are 
some federal administration branches that, in terms of values, most use sustainable public procurement: the 
Ministry of Justice is in first place with 12.2%,  and the Ministry of Education, in second place, with  11.4%. 

It can be seen that there is a great concentration of values in these two branches, since the sum of the 
values spent with sustainable public procurement by the Ministry of Justice and the Ministry of Education totals 
R$23,6 million (US$9.8 million), an amount that surpasses considerably the amounts spent by all the other 
branches together.  However, these results may not suggest exactly how much the sustainable public procurement 
policy is developed within  each branch. A possible theory for this reality is that, for example, the Ministry of 
Education spends a lot – when to compared to other organs – on sustainable public procurement because there is a 
higher demand for paper to apply tests for middle school students throughout the national territory and when it 
carries out the procurement for the supply of this necessity, it does so within the mold of a sustainable public 
procurement.  The same kind of reasoning may serve to justify the elevated spending in the Ministry of Justice, in 
other words, the high demand for paper, and also the purchase of cars classified as sustainable, such as those that 
use “flex” fuel and so on. 

4.b.8. Concentration of appending on sustainable public procurement in determined 
Brazilian geographic regions  

The study has shown that there is a greater concentration of amounts spent by the Federal Public 
Administration in the Northeastern, Southeastern and especially Southern regions of Brazil, which are the three 
most economically developed regions. In terms of percentage, these three regions include 80% of the value spent on 
sustainable tenders, while the Northern and Midwestern regions correspond to only 20%.  

This data suggests that there may be a trend, in the Federal Public Administration environment, indicating 
that the more developed the sustainable public procurement policy is in a determined region or State, the higher the 
probablity that the federal branches physically found in this area of the federation will apply the policy. 

4.b.9. The benefit of a solution favorable to micro and small companies was found in the 
practice of sustainable tenders  
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The Procurement Law (Law 8.666/1993), in its article 3, paragraph 2, foresees as a selection criterion 
between proposals, in cases where there are equal conditions, the preference for goods and services that are 
successively “II – produced in the country, III – produced or rendered by Brazilian companies; IV – produced or 
rendered by companies that invest in technological research and development in the Country”. And if these criteria 
are not sufficient to reach a decision between the proposals, the same law foresees, in its article 45, paragraph 2, 
that the classification be mandatorily and exclusively made by a public draw. 

However, with the advent of Complementary Law 123/2006, the tie settling criteria present in Law 
8.666/1993 are no longer the only ones to be applied in tenders. Complementary Law 123/2006, in its article 44, 
establishes that, for settling ties in tenders, preference will be given to contracts with micro and small sized 
companies. And a tie will be considered between proposals, not when there is an actual numeric equality between 
them, but when there is an illusionary equality, created by the legislator, in other words that the micro and small 
sized companiew proposals are considered tied when values that are equal or superior to up to 10% of the one best 
classified. 

Thus, considering this criterion for settlement that favors micro and small sized companies as something 
that is inserted in the public support policy for these companies, it was worth checking how this policy relates to the 
sustainable public procurement policy. Thus, the use of this criterion was the variable analyzed in the database and 
it was seen that in 5% of the sustainable tenders the decision criterion that benefited the micro and small sized 
companies was used. 

4.b.10. Micro and small companies receive a significant portion of the resources destined 
towards sustainable public procurements, but the limited liability companies that are not classified 
as micro or small companies are most often winners in sustainable tenders  

From the data analyzed in this research, it was possible to see that there exists a high presence of micro 
and small companies, both, as far as participation in the quality of proponents in sustainable tenders – since of the 
20,845 sustainable public procurement proposals, 19,262 were held by micro or small companies –, and as winners, 
since from the 1,952 procurements carried out, in 1,793 of the cases a micro or small company won the tender. In 
other words, 92.50% of the sustainable tenders had the participation of micro or small companies, while 91.80% of 
the sustainable public procurement notices published had one of these companies as its winner.  

In reality, the results points to the fact that the companies that most gain with sustainable public 
procurement, and for this reason possess high presence in the allocation of public procurement power, are of the  
limited liability type, not classified as micro or small companies.  This discovery originated from the fact that out of 
the 1,952 sustainable tenders held, only 144 were winners (7.4%), but the values of these tenders correspond to 
42% of the total amount spent on sustainable public procurements.  

Thus, when this information is analyzed jointly, the conclusion reached is that micro and small sized 
companies participate actively in Federal sustainable public procurements, but don´t win in terms of value, in other 
words, fostering micro and small sized companies in the environment of sustainable public procurement can be 
misrepresented. 

Therefore, these figures suggest possible problems with this public policy that invite deeper reflection 
regarding the initiative of promoting public policy in tenders. In this line, two fronts are open for analysis and 
reflection: (i) the feasibility of promoting public policy outside the tender, so that companies can be more 
capacitated to dispute more sophisticated objects or values and (ii) the combination of strategies for implementing 
public policy in and out of tenders. 

 

5.- SOME PROPOSALS FOR THE REGULATIONS OF SUSTAINABLE PUBLIC PROCUREMENT IN 
BRAZIL  

 

In our opinion, the ideal logic to determine the content of regulations that aim at the implementation of the 
sustainable public procurement policy in the governmental environment is the incentives´ logic, which works as a 
kind of stimulus for public administrators themselves.  For this implementation, it is advisable to use “soft law”. 
These incentives could appear in different ways, but always viewing recognition and valuing those administrators 
who take some initiative to promote sustainability, especially when related to public procurement.  
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For the hypothesis of notorious benefits to sustainability, there should be an impeditive command. The 
case of prohibiting products that destroy the ozone layer (in the terms of Decree  2.783/1998) or the requirement of 
the “PROCEL SEAL”1 (energy saving seal) for products that use electric energy should be noted. The PROCEL 
SEAL is a product developed and conceded by the National Program for Conservation of Electric Energy 
(PROCEL), coordinated by the Ministry of Mines and Energy, with its Executive Secretariat maintained by 
Eletrobras. The PROCEL SEAL aims at orienting the consumer during purchasing, indicating the products that 
present the best levels of energetic efficiency in each category, in this way, offering savings on the electric energy 
bill. It also stimulates the manufacture and commercialization of more efficient products, contributing towards the 
technological development and environmental preservation. 

These matters have already been consolidated and their effects recognized in and out of the federal 
government. For these types of cases, we suggest the adoption of rules that forbid or impose the acquisition of 
goods according to the features defined by law or undergoing regulation. 

It is known, based on published scientific studies, that some products – especially chemicals – can harm 
both the environment and people´s health.  This harm can result both from the products thamselves and from use at 
certain levels. Considering this, the regulations which rule the topic of sustainable tenders – such as the  IN-SLTI 
01/2010 – suggest the need for non-toxic products, specifications of dangerous substances concentration and 
recommended levels, and, when existing, observance of  technical rules of institutions such as the National Agency 
of Sanitary Vigilance  (ANVISA), the National Council of the Environment (CONAMA) and the ABNT. 

Furthermore, it would be important to create standard notices for different product categories, especially 
for those that are most often bid. In these notices, all technical criteria and other fundaments needed for the base of 
the procurement of a determined sustainable product would already be systematized. Only when there is greater 
doubts regarding the certainty and legality of the tender would the administrator be obliged to exercise 
argumentative efforts and technical justifications, including in the notice, in a specific and measurable way, the 
social, environmental and/or economic gains.   

 

6.- CONCLUSION 

 

The concept of sustainability is systematic and relates to the continuity of economic, social, cultural and 
environmental aspects of human society, and may be reached by means of detailed planning and actions that are 
able to achieve and maintain these same ideals long term. Besides this aspect, which has been handed down through 
several generations, the concept of sustainability also includes, as one of its ideals, the reduction of poverty and of 
inequalities, since it proposes to answer human needs and to promote improved quality of life.  

Despite the Brazilian regulations having assumed the objective of promoting “sustainable national 
development”, which indicates that sustainability unites social and environmental aspects, as stated in the 
legislation, a great part of the notices that currently allow public procurement are restricted to demanding some 
environmental criteria, and, even so, with certain superficiality and limited coverage, such as minor consideration 
for the productive chain. Therefore, applying the policy of sustainable public procurement is at an incipient stage 
and will tend to become more robust after the publication of Decree 7.746/2012. 

Besides the environmental issue, another requirement that is increasingly found in tender notices is 
compliance with Complementary Law 123/2006 and Decree 6.204/2007 which gives exclusivity or preference to 
micro and small sized companies. However, this criterion has not not necessarily been able to integrally fulfill the 
principle of sustainability which guarantees diversity of producers and forms of production. This is because it still 
cannot be said that  inclusion of small producers or family producers, who often have no access to the government´s 
tender notices, occurs.  

Regarding the legal discipline of sustainable public procurement, the ideal regulatory  picture seems to be 
composed of minimalistic laws and rules that advance content. In other words, a Law that only outlines what is 
necessary to carry out the sustainable public procurement policy, giving the act more generic content that can be 
specified and deepened by another regulation. This, indeed, with a content that would concentrate more on specific 
points of  the matter, advancing the theme and supplying a greater degree of compatibility of the rules with (future) 
needs during elaboration and implementation of the sustainable public procurement policy. 

                                                           
1. 
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However, this type of delegation of the Law to regulation should not endanger legal certainty – both of the 
administrators, or other policy players –, for this, greater thought should be conferred to the formation process of 
these regulations. For this, it is mandatory that the regulations be preceded by an administrative process that 
contemplates an ample debate involving the topic, through audiences with administrative participation as well as 
technical instruction.  

The topic of sustainable public procurement has different stages of development in the Brazilian 
federation, encountering States of the Federation with a high degree of policy development and others that have not 
advanced at all regarding the issue. It is also known that the Federal Government has a great interest in the topic 
and that, besides its interest in the development and diffusion of this policy, it has greatly invested in the 
improvement of this practice, creating specific areas to obtain sustainable public procurement. Therefore, it is 
evident that this agenda has resulted in an advance in the specialization of federal administrators, creating a kind of 
expertise, as opposed to what is occurring in some areas of the federation, that may not know how to deal with the 
topic for implementation, or even for some who know nothing about it. 

In the year of 2012, sustainable public procurement in Brazil corresponded to only 0.1% of the amount 
spent by the Federal Public Authorities with the acquisition of goods, services contracts and public works, and 
totaled only 0.6% of the tenders. This experience in Brazil is still incipient, but this does not make it insignificant. 
On the contrary, from the analysis of sustainable tender notices for goods, published by organs and institutions of 
the Public Law Practice of the Federal Administration, an enriching experience has been seen in the employment of 
sustainable criteria for tenders. It is essential to understand this experience,  to increment the debate regarding 
sustainable public procurement, that is: to highlight good practices so that they may serve as a model for public 
administrators; identifying the difficulties to address efficient solutions; and achieving the empiric registration of 
the movement of political consolidation of sustainable public procurement, which is observed more on an 
operational plane than on a normative plane.  
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Abstract 

Political   pressure   can   stimulate   organisations’   engagement   in   sustainable   public   procurement;;   however,   it   is  
inside the organisation that changes have to be made and barriers removed to make it successful. Procurement is 
a process where the decisions of the project teams determine whether the full potential of sustainable 
procurement is used. To optimize this project teams should be encouraged to enact new behaviour. This role is 
awarded to the change agent in organisational change literature. In this article we make a cross case comparison 
of the role of change agents in seven public procurement projects in two Dutch national government 
organisations. We conclude that by advising and removing barriers change agents play an important role in 
sustainable procurement projects and help use its full potential.  

Keywords: sustainable procurement, public procurement, change agent, organisational change, national 
government.  

1.� Introduction  
Governments around the world are trying to reduce the negative environmental impact of production and 
consumption by leveraging their influence as major procurers of goods and services (1,2). Sustainable 
procurement is   “the   acquisition   of   goods   and   services   in   a  way   that   ensures   that   there   is   the   least   impact   on  
society   and   the   environment   throughout   the   full   life   cycle   of   the   product”1 (3). It is a policy tool that helps 
achieve desired outcomes in society and drive forward the sustainability agenda (2,4-6). Although political 
pressure   can   stimulate   organisations’   engagement   in   sustainable   procurement,   changes   have   to   be   made   and  
barriers removed inside organisations to make it successful (7).  

The procurement process is considered a special decision-making process in which the decisions of project teams 
determine whether the full potential of sustainable procurement is used (8). Attitudinal barriers to sustainable 
procurement exist among some actors in procurement projects (9,10). Sustainable procurement is not a constant 
in an organisation but rather varies across projects (3,11). Although people might verbally endorse certain 
policies, this does not necessarily lead to a change in their behaviour (3). To optimise the implementation of 
sustainable procurement in procurement projects, project teams must be encouraged to enact new behaviour (12). 
Organisational change literature awards this role of encouraging new behaviour to change agents, who are 
considered to be able to increase employees’   readiness   for   change   by   influencing   their   beliefs,   attitudes,  
intentions and, ultimately, their behaviour (13). A number of recent general sustainability studies also highlight 
the importance of change agents as potential catalysts of sustainability initiatives (14,15). Moreover, a recent 
study by Grandia, Groeneveld, Kuipers and Steijn (11) indicates that actors in sustainable procurement projects 

                                                           
1 Green public procurement, environmentally responsible public procurement, green purchasing and eco-procurement are other 
terms	  that	  are	  used	  to	  describe	  the	  same	  phenomenon	  or	  policy.	  In	  this	  research,	  the	  term	  ‘sustainable	  procurement’	  is	  used	  because 
it is	  the	  closest	  match	  to	  the	  Dutch	  name	  of	  the	  policy,	  ‘Duurzaam	  Inkopen’.	   
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might also act as change agents. However, in sustainable procurement literature, the role of change agents has 
not been researched thoroughly.  

With this research, we close this gap in the literature and show that change agents are present in procurement 
projects and that their actions influence the degree of sustainable procurement in procurement projects. We do so 
by examining what role change agents play in sustainable procurement projects in the Dutch national 
government. To answer this question, an extensive comparative case study was carried out in which seven 
procurement projects in two organisations within the Dutch national government were compared based on 
interviews with 35 key persons.  

The theoretical framework is discussed in the next section; in section 3, the research design and methods are 
discussed; in section 4, the results of the case studies are presented; section 5 concludes.  

2.� Change Agents in Sustainable Procurement  
Based on earlier empirical data and progressive insight, two degrees of sustainable procurement are developed: 
A) compulsory sustainable procurement and B) non-compulsory sustainable procurement. With regard to 
compulsory sustainable procurement, a project can have A1) no application, A2) partial application, or A3) full 
application of ecological criteria. If a project has non-compulsory sustainable procurement, it can have B1) non-
compulsory ecological criteria (e.g., ecological award criteria) and/or B2) a design that adds value to its 
surroundings (e.g. generating electricity). These degrees of sustainable procurement will be used to categorise 
the implementation of sustainable procurement in procurement projects in this research.  

Sustainability concepts are difficult to translate into practice and provide a new reality that makes it difficult for 
people to rely on existing routines (16), complicating the process towards sustainable procurement (3). Change 
agents can reduce this by translating general concepts into a language that fits the organisation (14).  

But   what   is   a   change   agent?   A   change   agent   “is   an   internal   or   external   individual   or   team   responsible   for  
initiating, sponsoring, directing, managing or implementing a specific change initiative, project or complete 
change programme”   (17). In the literature, change agents were originally considered to be top or senior 
managers, but in principle, any actor, at any level of the organisation, can become a change agent (18,19).  

Change agents operate in an organisational change process, which typically consists of several phases that take 
considerable time to unfold (12). Although the introduction of sustainable procurement is considered to be an 
organisational change, it is inside the procurement projects (and thus at the project level) that the decisions of 
project teams determine whether the full potential of sustainable procurement used (8). In this research, we 
therefore study the role and actions of change agents at the level of the procurement project.  

Organisational change literature mentions several actions that change agents can carry out. For example, 
Caldwell (17) notes that change agents can envision, initiate, sponsor, adapt or carry forward change; build 
support; and provide advice, expertise or process skills. Further, Kendra and Taplin (20) mention interviewing, 
directing, managing, speaking/presenting, listening and reflecting, writing, cooperating, refining and giving 
feedback, leading and training/educating as actions of change agents and being sensitive to organisational 
surroundings and being tactful. The mentioned actions and competencies remain rather vague, as there is no 
universal change agent model that shows what kind of actions are required in which situations and under which 
circumstances, nor is there a fixed set of competencies that a change agent should possess (17). However, having 
such one-dimensional models may be undesirable, as they do no justice to the “empirical  complexity  of  change  
agent roles within organisations and finding new ways of managing change processes in an integrated and 
coherent  manner  to  affect  lasting  change”  (17). 

Nevertheless, the actions mentioned in the literature do provide us with an instrument to identify the actions 
undertaken by key actors in procurement projects and identify whether they act as change agent and if so in 
which  stage  of  the  procurement  project’s  process. 

For this purpose, we use a framework developed by Armenakis and Bedeian (12) (see figure 1) that includes 
three phases (unfreezing/readiness, moving/adoption and freezing/institutionalisation) of organisational change 
and three stages through which change targets progress (denial/resistance, exploration/culmination and 
commitment/aftermath) as a response to actions to implement the organisational change (12).  

Although this model is developed for change at the organisational level, it can also be used as a framework to 
study change at the project level. It allows us to position the activities of a change agent during a procurement 
project within the different phases of organisational change and relate them to the stages through which the 
project team members progress. For example, a change agent could encounter resistance and decide to organise a 
workshop about sustainable procurement during the unfreezing/readiness phase.  
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Figure 1. Framework. Source: Armenakis & Bedeian (12) 

3.� Methods and Case Selection 
We examined the role of change agents in seven sustainable procurement projects in two Dutch national 
government organisations. Because we wanted to know both whether and how change agents are involved in 
sustainable procurement projects, a case study was deemed the best design. An expert survey was used to 
identify two organisations expected to vary regarding the degree of sustainable procurement: the Ministry of 
Defence and the Department of Waterways and Public Works (RWS).  

In both organisations, policy advisors were contacted, and a snowball procedure was used to identify seven 
relevant procurement projects. We defined a case as: a procurement project procured in 2012-2013 and carried 
out by a dedicated project team working in a procurement department of a ministry or agency. A case was 
deemed relevant if it fell under one (or more) of the 52 product categories of the Dutch sustainable public 
procurement policy and if the degree of sustainable procurement could be determined. In principle, we selected 
cases with variation in the degree of sustainable procurement; however, during interviews, it often became 
apparent that a project had a higher degree of sustainable procurement than initially stated. Organisational and 
project characteristics, such as the type and size of the organisation and procurement department, as well as the 
size (> 1 million Euros) and duration (> one year) of the procurement project, were controlled for2.  

Interviews were the main source of data; however, internal documents and publicly accessible information about 
the procurement projects were also studied. Interviews were held with key persons. An actor was defined as a 
key actor if he or she had a leading role in a project (e.g., project leader or procurer) and was able to influence 
whether the full potential of sustainable procurement is used within the project or if he or she was identified by 
other key actors as a key actor. To identify key actors, a snowball procedure was used. Interviews were carried 
out until no additional key actors were suggested. In all cases, the project leader, procurer and sustainable 
procurement policy advisors were considered key actors and were subsequently interviewed (with the exception 
of 1 procurer who refused to cooperate). In total, 35 interviews were held (usually 5 per case). The interviews 
lasted, on average, between 1 and 1.5 hours and were recorded and transcribed verbatim. To facilitate the 
analysis and allow for a more systematic comparison of variables in and across the cases, all the interview 
transcripts were systematically and manually analysed on a case-by-case basis. A log containing the origins of all 
the quotes was kept.  

                                                           
2 At the time of writing, some projects are on-going, and therefore, not all details regarding the projects, e.g., exact amount of money 
and products involved, names of the projects or specific details of the sustainability criteria, can be publicised, as publication of these 
details could hinder the procurement process.  
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In order to be able to identify change agents in the procurement projects, the theoretical definition of Armenakis 
and Bedeian (12) was operationalised. In this research, an actor is considered to be a change agent if he or she 
performed observable actions to initiate, sponsor, direct, manage or implement sustainable procurement during a 
procurement project and if these actions are recognised by key actors within the project.  

4.� Findings 

In the following paragraphs, we provide a short description of what is procured in each case and then an in-depth 
case comparison of the role of the change agents in the cases.  

4.1.� Cases of Sustainable Procurement  
The first case involves the reconstruction of 23 kilometres of highway. Replacing intersections with roundabouts 
and constructing central reservations, bike paths, flyovers and a bike tunnel should improve the safety of this 
dangerous road (29 fatal and over 200 serious accidents in the last 10 years). The second case involves replacing 
a sluice in the Juliana canal. It is a special project because it is the first Design, Build, Finance and Maintain3 
contract for a wet works project. The third case also involves the renovation of a sluice but also involves the 
construction of a second lock chamber and widening of the canals to increase its capacity and diminish the wait 
to enter the Twente canal. The fourth case involves the combined procurement of cleaning, catering and security 
services for all the RWS locations. Integrating these three services into one contract allows RWS to outsource 
the management of these services. The fifth case involves the procurement of a quay for a marine harbour in the 
Netherlands by the Defence Real Estate Department. The sixth case involves the procurement of vehicles and ten 
years of maintenance by the Defence Materiel Organisation. The vehicles will be used in heavy terrain, but not 
in   dangerous   situations,   and   are   bought   ‘off   the   shelf.’   The seventh case is a combined procurement by the 
Ministry of Defence and FMH4 for more than 2,000 warm beverage machines (WBM). WBM fall under 
category management and are therefore procured by the Ministry of Economic Affairs5.  

4.2.� Case Comparison  
To facilitate the case comparison, more comprehensive information about the presence, position and activities of 
the change agent as well as the different phases and stages of the change process and the degree of sustainable 
procurement are presented in table 1. When we compare the seven cases and whether and how a change agent 
played a role in the cases, a number of interesting patterns become visible.  

 �

                                                           
3 In a Design, Build, Finance and Maintain contract, all four aspects of construction are integrated into one contract for which the 
supplier is responsible.  
4 FMH is a public organisation that provides facility services (including procurement) for the following ministries: Social Affairs and 
Employment, Foreign Affairs, Infrastructure and the Environment, Education, Culture and Science and the Ministry of Health, 
Welfare and Sport.  
5 Category management means that most facility goods are grouped into categories (e.g., office supplies, energy, catering) and are 
appointed to one specific ministry that is responsible for developing a government-wide procurement strategy and that often carries 
out the procurements. Warm beverage machines are part of the catering category, which is assigned to the Ministry of Economic 
Affairs.  
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Table 1.  

Nr.  Org. Case Change 
Agent?  

Who  Activities  Phase Stage  Degree of Sustainable 
Procurement 

1 RWS Highway Yes  Sustainability 
Advisor  

- Advising 
- Educating 
- Problem solving 

& Adapting 
- Providing 

Expertise 

2: Moving / Adoption  
3: Freezing/ 
Institutionalisation  

2: Exploration 
3: Commitment  

A3: Full Application 
B1: Sustainable Award Criteria  

2 RWS Sluice 1 Yes  Sustainability 
Advisor (2x)  

- Advising 
- Coordinating 
- Problem solving 
- Providing 

Expertise  

2: Moving / Adoption 
3: Freezing / 
Institutionalisation 

2: Exploration  
1: Resistance 
3: Commitment  

A3: Full Application 
B1: Sustainable Award Criteria 

3 RWS Sluice 2 Yes  Technical 
Manager  

- Being assertive 
- Building 

support 
- Carrying 

forward Change 
- Envisioning 
- Initiating 
- Problem solving 

& Adapting 

1: Unfreezing/ 
Readiness 
2: Moving / Adoption  

1: Resistance  
2: Exploration  

A3: Full Application6 
B1: Sustainable Award Criteria  
B2: Adding Value  

4 RWS Cleaning, 
Catering 
& 
Security  

Yes Sustainability 
Advisor 

- Advising 
- Monitoring  
- Providing 

Expertise 

1: Unfreezing 
/Readiness: 
2: Moving/ Adoption  

1: Resistance/ 
Denial  
2: Exploration 

A3: Full Application 
B1: Additional Ecological 
Criteria 

5 Defence Real 
Estate  

Yes  Sustainability 
Advisor 

- Advising; 
- Being Assertive 
- Facilitating; 
- Initiating  
- Organising 
- Providing 

Expertise 
- Speaking / 

Presenting 
- Writing 

2: Moving/ Adoption  
3: Freezing / 
Institutionalisation 

2: Exploration  
3: Commitment  

A3: Full Application 
B1: Sustainable Award Criteria  
B2: Adding Value 

6 Defence Vehicles Yes  Sustainability 
advisor 

- Advising  
- Writing  

3: Freezing / 
Institutionalisation 

3: Commitment  A2: Partial Application  
B1: Sustainable Award Criteria  

7 Defence Warm 
Beverage 
Machines  

No  N/A N/A 3: Institutionalisation  3: Commitment 
/ Aftermath  

A3: Full Application  
B1: Additional Ecological 
Criteria 

4.2.1. Comparing the Presence of Change Agents  

When we view the table and compare the cases, it becomes apparent that in six of the seven cases, a change 
agent can be identified. Only in the Warm Beverage Machine case can no change agent be identified. This is also 
the only case in which the project team reached the final stage and phase of the change process: 
institutionalisation and aftermath. Sustainable procurement was considered business as usual. It appears as 
though—at that time—sustainable procurement had been implemented to the greatest extent possible. One of the 
respondents  explained,  “The machine is just a machine, at a certain point you are developed out.”  In  the  future,  
innovations may arise, and the category manager was continuously communicating with suppliers about possible 
innovations in, for example, ingredients, but until an innovation occurs, sustainable procurement cannot be 
implemented further. This finding suggests that when sustainable procurement has been implemented to the 
greatest extent possible, a change agent is no longer needed.  

4.2.2. Comparing the Phases and Stages of Change  

When we take a further look at the phases and stages of the change process, we see that in two cases, the change 
agents   needed   to   “unfreeze”   the   situation   and   create   willingness   to   change.   However,   the   team   members’  
reactions  and  change  agents’  subsequent  actions  to  the  resistance  differed  between  the  two  cases.  In  the  Sluice  2  
case, the change agent chose to put all his energy and effort into building support for the change throughout the 
                                                           
6 This project is in the planning phase; therefore, the contract has not been drawn up. The reported degree of sustainable 
procurement reflects what the project team has prepared and researched and thus plans to include in the contract.  
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duration of the project. He focused heavily on initiating change and motivating key actors to implement 
sustainable procurement to the greatest extent possible. The change agent explained: “When   I   first  mentioned  
sustainability in the project, it was considered an odd word. Then, you start to explain what it involves; try to get 
people enthusiastic about it—at  least  aware  of  the  different  sides  to  the  potential  design.”  He also explained that 
the initial project team was in favour of developing the most sustainable sluice but that he had to keep the idea 
‘warm’  during  the  project;;  otherwise,  it  would  have  degenerated,  especially  when,  due  to  illnesses  and  a  death,  
almost  all  key  actors  were  replaced  and  new  actors  had  to  be  brought  ‘on  board’.   

In the Cleaning, Catering and Security case, the change agent felt that there was very little to gain (there was too 
much resistance, including at the management level). He thus chose to just advise the actors in the project, 
appreciate the sustainable procurement practices that were implemented in the project, and spend his time and 
energy  on  other  projects  in  which  he  could  have  a  greater  impact.  One  of  the  project  members  stated:  “We sat 
with  him  and  said,  ‘Gee,  I’m  afraid  we  will  have  to  stay at the lowest threshold, difficult as it might be. But we 
will  make  sure  we  grow  each  year’.  And  that  was  a  positive  point  for  him.  Well,  ok,  then  we  are  at  least  doing  
that.” This case shows that change agents, who also operate at the organisational level, make conscious choices 
regarding the specific projects in which to invest their time and energy in order to optimise the implementation 
of sustainable procurement at a higher (i.e., the organisational) level. In all the other cases, the project teams 
were already aware of the need to implement sustainable procurement and were willing to explore sustainable 
procurement practices in their project. The change agents in these projects focused on assisting the project teams 
in exploring sustainable procurement practices and focused on removing barriers to sustainable procurement 
implementation, such as a lack of knowledge or tools.  

4.2.3. Comparing the Roles of Change Agents  

When we look at the roles of the change agents in the different projects, it becomes apparent that all change 
agents had an advisory role. In some cases, the change agent initiated this role, while in other cases, the project 
teams requested help. One of the respondents in the highway case explained why they requested help: “I  said,  ‘I  
need a good advisor, somebody who really has a lot of knowledge about it, because I am not going to 
experiment.   It   is   too   important   for   that.’” As result, his director arranged time for an advisor who had helped 
them in the past to assist the project team. The advisory role of the change agents makes perfect sense if we 
reflect on the stages and phases. All the cases reached the second—and often also the third stage—of the change 
process. The project teams are convinced of the need to implement sustainable procurement but require help in 
exploring options for sustainable procurement practices, advice on how to implement such practices or solutions 
to problems that arise during this process. 

By informing them of the potential for sustainable, the change agents helped the project teams explore the 
possibilities for sustainable procurement in their specific project. There was no general way in which the change 
agents advised project teams. For example, the change agent in the Quay case regularly organised workshops on 
sustainable procurement, while the change agent in the Sluice 1 project published information about it on the 
intranet. The change agents also assisted the project teams in removing other knowledge barriers to the 
exploration and implementation of sustainable procurement—for example, by answering specific questions, 
providing them with updates on relevant market developments or assisting them in calculating the environmental 
effects of their procurement projects. One of the respondents in the Sluice 1 project explained: “Whenever  I  run  
into something and wonder how I am going to deal with it, I plan a meeting with [the change agent], and he 
explains  it  to  me.”  The change agents do not implement sustainable procurement themselves but help the project 
teams implement sustainable procurement in their projects by removing knowledge barriers. Or, as one of the 
respondents, stated: “They  say,  ‘I’ll  help  you  get  on  your  way  and  show  you  how  you  could  handle  it,  but  you’ll  
have  to  do  it  yourself.’”   

Although all the change agents had an advisory role, in two cases (Sluice 2 and the Quay), the change agents 
also played another role, focusing specifically on initiating change and motivating the project team to implement 
sustainable procurement to the greatest extent possible. In the Sluice 2 project, this role makes perfect sense, as 
the key actors were in the first stage of the change process (resistance) and the change agents had to diminish 
this  resistance  to  be  able  to  move  forward.  One  of  the  team  members  stated:  “I did notice that it is very difficult, 
even  within  such  a  team.  He  might  also  say  that.  He  often  felt  like  he  was  the  only  one  who  wanted  it.  […]  There  
certainly was a lack of enthusiasm. Opposition, he might have seen it that way. It was more that people 
reasoned,  ‘We  are  busy  enough;;  let  us  focus  on  what  we  really  have  to  do.  And  then  if  we  have  time  and  money  
left  for  sustainability,  we  can  do  that  too.’”  

The   change   agent   undertook   several   actions   to   increase   the   project   team’s   enthusiasm   and   motivation   and 
diminish their resistance and lack of awareness regarding the potential for sustainable procurement in their 
project. He, for example, regularly sent them examples of comparable projects in which non-compulsory 
sustainable procurement practices were successfully   implemented.  He  explained:  “In Zealand, they created an 
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entire sluice with dimmable LED lights, making it dark at night rather than completely lit. I send that into the 
organisation  to  show  them  good  examples  of  what  can  be  achieved.  […]  I  just  try it again every time. Once a 
month,  I  send  something  and  say:  ‘This  has  been  achieved;;  we  could  use  that  in  our  sluice.’  I  try  to  keep  the  idea  
warm, to keep it in their minds. We do have to build that second lock chamber! I hope that they will eventually 
pick  it  up.” 

In the Quay project, the project team was already convinced of the need for more sustainable procurement and 
had reached the second phase, which may suggest that the need for a change agent to initiate and motivate would 
have been diminished. However, the change agent continued to motivate the actors involved in the project. This 
could be because of the hesitant attitude towards more sustainable procurement at the organisational level. One 
of  the  key  actors  explained:  “I get the idea that it is not hugely expressed as a priority. My colleague [the change 
agent] is more or less the only advisor dealing with it. It really is his, how do call it, mission. And it apparently 
is really difficult to get the rest of the organisation engaged. You are truly relying on project leaders and project 
teams   that   are   willing   to   apply   it”.   The change agent needed a positive and successful example of non-
compulsory sustainable procurement to convince the rest of the organisation of the necessity of implementing it. 
His  actions  in  this  project  are  part  of  a  larger  change  process.  One  of  the  project  team  members  explained:  “We 
were merely toying. He wants to launch it on a larger scale. For now, it is a project in which we applied several 
facets, or will apply I should say, because we have not put out the tender yet. But, he of course wants to get much 
more  support  for  it.”  The change agent in the Sluice 2 project solely focused on reaching a sustainability goal in 
this specific project. Looking at their job titles, this makes sense: the change agent in the Sluice 2 project was a 
member of the project team and thus was mainly operating at the project level, whereas the change agent in the 
Quay case was an advisor at the organisational level and had a sustainable procurement goal at the organisational 
level. This case also shows that change agents may make conscious decisions about projects to which they 
dedicate their time and energy in light of their sustainable procurement goal at the organisational level.  

4.2.4. Change Agents and the Degree of Sustainable Procurement  

When we look at the degrees of sustainable procurement of the cases, we notice that all projects have non-
compulsory sustainable procurement. Regarding the degrees of sustainable procurement identified above, there 
are two projects with B2 (adding value) and five projects with B1 (adding non-compulsory criteria). One of the 
respondents explained: “It  actually  became  something  we  find  normal,   that  you  have  to  include.  It  might  seem  
like the attention is gone, but it is actually just embedded in the organisation. It is standard; you automatically 
include it. That all projects do more than they are required to do is an indication that emergent sustainable 
procurement initiatives are relatively common.”   

The respondents indicated that the change agents played an important role in their projects with regard to 
sustainable procurement. However, determining the extent to which the presence and actions of the change 
agents directly influenced the degree of sustainable procurement is difficult because, in most cases, the change 
agent was so embedded in the project team that, in hindsight, unravelling who was responsible for initiating 
certain decisions or making certain suggestions that increased the degree of sustainable procurement is difficult. 
However, in the vehicle case, it is possible to directly attribute the increase in the degree of sustainable 
procurement to the intervention of the change agent because the contact was highly formalised. The project team 
sought advice from a health and safety advisor, who forwarded the formal specification to his colleague, a 
sustainability advisor. The sustainability advisor noticed the low degree of sustainable procurement and wrote a 
memo with a number of suggestions to improve the sustainability of the vehicles. The project team was not 
required to adopt these suggestions but chose to do so and turned them into award criteria for the tender (B1). 
The project team and change agent did not speak directly (only documents were exchanged) or know each 
other’s   names,   and   the   change   agent   did   not   even   know  whether  his   suggestions  were   adopted. Although the 
project team had not thought of these suggestions themselves (and were thus not using the full potential of 
sustainable procurement), after receiving the memo, they adopted the suggestions. Thus, without the memo from 
the change agent, the project would not have had non-compulsory sustainable procurement.  

It striking to see that the cases in which the change agent was the most embedded and proactive in the projects 
(Quay and Sluice 2) are also the only cases that add value to their surroundings (B2) and that the case in which 
the change agent was passive and the least embedded in the project (vehicles) had the lowest/most mixed degree 
of sustainable procurement. The change agent in the latter case explained that he normally only provided advice 
if he was contacted by a project team: “It  is  the  intention  that  we  do  all  projects.  But  it  depends  a  little  bit  on  
whether a project leader asks for advice and guidance.”  This   is   a   vastly   different   approach   from   that   of   the  
change agent in the Quay case,  who  contacted  people  himself:  “We just want to do it! I could write it all down, 
but  you  also  need  projects.  So  we  looked  for  projects.  I  also  asked  around  in  our  regional  offices:  ‘What  do  you  
think   are   good   projects?’”  Thus, if change agents want to achieve better results and increase the degree of 
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sustainable procurement in procurement projects, they should ensure that they are proactive and embedded in the 
projects.  

Finally, when we compare the cases, we also see that sustainable procurement is not an end state but a process. 
Although most project teams considered applying the compulsory ecological criteria to be business as usual, this 
did not mean that project teams are equally committed to further sustainable procurement. Thus, if the national 
government wants project teams to implement more sustainable procurement practices, they need change agents 
that are continuously able to initiate, sponsor, direct, manage or implement sustainable procurement initiatives.  

5.� Conclusion and Discussion  
In the literature, sustainable procurement is considered to be a special decision-making process in which the 
decisions of key actors determine whether the full potential of sustainable procurement is used (8). Change 
agents can reduce the complexity of sustainable procurement by translating general concepts in a language that 
fits the organisation (14). In this paper, we therefore examined the presence and role of change agents in seven 
sustainable procurement projects in the Netherlands. Based on our empirical results, we can draw three 
conclusions. 

First, in all but one case, a change agent was identified by the key actors. According to these key actors, the 
change agents played an important role in the exploration and implementation of sustainable procurement 
initiatives in their projects. By advising the project teams, the change agents were able to remove knowledge 
barriers   to   the   exploration   and   implementation   process   as   well   as   reduce   the   project   teams’   resistance   to  
implementing sustainable procurement practices and lack of awareness regarding the potential for sustainable 
procurement in their projects. In two cases, the change agents also had an initiating and motivating role, 
increasing the willingness of project teams to include more sustainable procurement practices in their projects.  

Second, most of the change agents were operating at both the project and the organisational level. They appeared 
to make conscious decisions regarding which projects to participate in and how much time and energy to invest 
in   ‘being   a   change   agent’   in   the   projects   in   light   of   their   overall   goal   of   increasing   the   degree   of   sustainable 
procurement at the organisational level.  

Third, the respondents indicated that the presence and actions of the change agents influenced the 
implementation of sustainable procurement in their projects. We find an interesting pattern regarding the role of 
change agents and the degree of sustainable procurement at the project level. In the cases in which the change 
agents were the most proactive and embedded, we also find the highest degree of sustainable procurement. By 
contrast, in the case with the least embedded change agent, we also find the lowest degree of sustainable 
procurement. These findings suggest that a change agent who is more proactive and, perhaps, more embedded in 
a project has more possibilities to influence the behaviour of the project team, thereby increasing the degree of 
sustainable procurement in the project. This finding is interesting because the literature often emphasises the 
importance of external change agents (as they are less affected by implicit and explicit organisational rewards 
and punishments) (20); however, our research suggests external change agents may be less effective than internal 
change agents, as external change agents are further removed from projects. 
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ABSTRACT. The Finnish government has set an objective of 350 million Euros, or 1 % of the total value of 
Finland’s  public  procurement, to be directed to cleantech solutions, i.e. products, services and processes that cause 
less harmful effects to environment than their alternatives, and also add economic value. Buildings, energy 
production, traffic solutions and waste services have been named as potential sectors for cleantech but yet there are 
no explicit criteria, content, implementation process or follow-up system for public cleantech procurement and 
investments.  
 
This paper aims at illustrating how the innovative public cleantech procurement could be examined and promoted. 
The focus is on several realized cleantech solutions in Finland and on the cleantech potential of future investments 
of so called “carbon neutral municipalities”, but also state framework contracts are studied. This paper describes a 
methodology on how cleantech investments could be assessed and promoted, and suggests for a web based decision 
support system that could be used by the contracting authorities in order to implement innovative cleantech 
procurement. It could also be used by bidders in order to strengthen the market and demand for cleantech solutions 
in Finland and more generally. 
 
 
 
Keywords: Public procurement, investments, cleantech, green public procurement, decision support system 
 
 
 

INTRODUCTION 
 
Cleantech refers to industries, technologies and solutions that reduce the harmful environmental effects of 
production and consumption more than their alternatives while competing favorably on price. More precisely, to be 
considered   ‘cleantech’,   products   and   services must optimize the use of natural resources offering a cleaner 
alternative to traditional products and services, being an innovative or novel technology or application and add 
economic value (Stack et al., 2007).  
 
Growth in cleantech sector has increased during the past ten years and it is now an established investment category 
in public markets. Altogether 18 categories are recognized under the cleantech sector including categories related to 
energy solutions, transportation, water and wastewater, air and environment, materials, manufacturing agriculture, 
recycling and waste (Cleantech Group, 2014). On these markets, the growth has been significant during the past 
years both internationally and nationally. In 2012 there were 15 % growth in the cleantech business sector in 
Finland, and it was expected to rise up to 29 % in 2013 (EK, 2013). Globally innovative cleantech industry could be 
worth many trillion euros by 2015 (CMS, 2009). Thus cleantech is seen as one of the most important sectors 
accelerating innovations and success of local companies, and public procurement can be seen as one of the 
important means to boost this market growth. 
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Cleantech investements is a key component also in the European political agenda aiming at more innovative and 
sustainable future according to the EU’s ambitious objectives of increasing the use of renewable energy and 
resource efficiency. In the Europe 2020 strategy public procurement is seen as one of the market-based instruments 
that could fulfill the objectives of supporting the shift towards a resource efficient and low-carbon economy and 
improving the framework conditions for business to innovate (European Commission, 2010a, see also: European 
Commission, 2011; European Commission, 2010b; European Commission, 2010c). Thus, public procurement rules 
should insist on efficiency conditions to increase energy savings and spread innovative solutions, notably in 
buildings and transport (European Commission, 2010c) which are recognized as important cleantech sectors. Also 
the revision of public procurement directives, announced 15th January 2014, allows the public purchasers for taking 
environmental aspects better into account in different phases of the purchasing process and promotes the selection 
of cleantech solutions in the procurement process. For example, a new form of competitive procedure, introduced 
as  ‘innovation  partnership’  will  allow  for  a  public  purchaser  to  open  a  competitive  procedure  to  find  a  supplier  to  
new innovative product or service, giving opportunity to the tenderer to come up with an innovative solution 
together with the purchaser. Thus, when it comes to the delivery stage, the procuring authority will not need to go 
through a second competitive procedure to find the supplier of the solution (Proposal for a Directive of the 
European Parliament and of the Council on public procurement, 2011/0438 (17a)). In addition, the renewal of 
public procurement directives encourages public authorities to use the life cycle costing (LCC) method in order to 
better point out also the monetary benefits of innovative cleantech solutions during the life cycle (Proposal for a 
Directive of the European Parliament and of the Council on public procurement, 2011/0438 (38)). 
 
The Finnish Government has set similar aims for cleantech, and has announced the Government Decision-in-
principle on the promotion of sustainable environmental and energy solutions (cleantech solutions) in public 
procurement, accepted on 13th June, 2013 (Finnish Government, 2013). More precise objective has been set that 
350   million   Euros,   or   1   %   of   the   total   value   of   Finland’s   public   procurement   should   be   directed   to   cleantech  
solutions. The governmental paper states that the public sector shall promote cleantech criteria and solutions in all 
its procurement but the key industries are construction, energy sector, transport and waste management. The 
governmental decision has binding force in respect to state procurement units but is a recommendation for other 
procurement entities. With this paper, the government also seeks for benchmarks for business that could be 
increasingly adopted as cleantech solutions both the Finnish and EU markets. At the moment, energy efficiency is 
the most important cleantech sector in Finland and around 60 % of cleantech companies have expertise on energy 
efficiency solutions, including the production, transfer and delivery of renewable energy, and also waste 
management and development of waste utilization solutions provide important market opportunities for Finnish 
cleantech sector (Korpiniemi, 2013).  
 
Despite the importance of cleantech in several national and international policies, the implementation of cleantech 
procurement, the more precise definition, content, procurement criteria and processes and follow-up system for 
public cleantech procurement and investments is lacking in practice. In this paper, we suggest a method on how 
innovative cleantech procurement could be analysed and developed to better reach the ambitious objectives set in 
the national and EU level. 
 
 
 

MATERIAL AND METHODS 
 
In order to plan the methodology and framework for analysing cleantech and its further potential in public 
investments, we did a preliminary screening of 1) existing cleantech cases, 2) potential future cleantech public 
investments and 3) the challenges and expectations of procuring authorities towards innovative cleantech 
procurement and research. We asked the Finnish ‘carbon  neutral  municipalities’  and  several  larger cities about their 
interests to join the   larger   cleantech  procurement  project   “Processes   and  Decision  Support   system   for   Innovative  
Public  Cleantech  Procurement”,  where  this  methodology  to  assess  the  cleantech  procurement  and processes would 
be developed. Altogether  14  so  called  ‘carbon  neutral  municipalities’  and  five  larger  cities  expressed  their  interest  to  
join as well as the state procurement unit and several actors that actively promote cleantech, including ministries. In 
the end of the year 2013, the funding application of the research project was approved by TEKES (Finnish Funding 
Agency for Technology and Innovation) which is the most important publicly funded expert organisation for 
financing research, development and innovation in Finland (http://www.tekes.fi/en/tekes/). The development of the 
method and its expected outcome, the decision support system –database, started in the beginning of 2014. 
 
The material in the method for studying cleantech procurement include: 
 

1. The innovative cleantech investments and procurement cases that have already been realized in Finland 
(and internationally) 
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2. The ongoing and potential innovative cleantech investments of Finnish carbon neutral municipalities 
3. Expectations and interest of procuring municipalities towards developing innovative cleantech 

procurement through research  
 
 
Firstly, we collected cases of innovative cleantech investments that have been financed by institutions promoting 
innovations. Many of the cases have been funded by TEKES Innovative public procurement financing instrument. 
Other examples and pilots can be found for example among investments of the public hospital districts and EAKR-
funded cases in which the cleantech component has been one of the determining aspects. Examples of selected cases 
are shown in Table 1.  
 
  
Table 1. Examples of Finnish cleantech investment cases. 
 

Case Procurer / 
Financing 
instrument or 
organization 

Innovative cleantech component Reference 

Design competition and 
solutions for 
sustainability of office 
and laboratory building 
“Synergy Building” 

Finnish 
Environment 
Institute and 
Senate Properties 
/ TEKES 

Energy-efficient and ecologically 
sustainable building forming an 
excellent working environment as 
well as cost-effective construction. 

Nissinen et al., 2010; 
Rintala & Nissinen, 2011 

Energy production plant, 
planning and 
procurement; 
implementation of a small 
CHP power plant based 
on ORC technology 

Energy company 
(owned by a 
Toholampi 
municipality) / 
TEKES 

Use of wood-based pellets instead of 
fossil fuels. 

http://www.tekes.fi/en/tekes
/results-and-
impact/cases1/2013/toholam
min-energia-new-power-
plant-type-arrives-in-
finland/ 

New energy-efficient day 
care centres as life cycle 
implementation 

City of Porvoo / 
TEKES 

Established as life cycle project. 
Energy efficiency was in a 
significant role throughout the 
whole life cycle project. The total 
level of annual energy consumption 
was set in the call for bids. The 
choice of heating systems was left 
up to the bidder, with one exception: 
direct electric heating was not 
permissible. 

http://www.tekes.fi/en/tekes
/results-and-
impact/cases1/2013/city-of-
porvoo-porvoos-new-
energy-efficient-day-care-
centres-as-life-cycle-
implementation/ 

Energy efficient and 
needs oriented supported 
housing 

Siiliinjärvi 
municipality / 
TEKES 

To improve efficiency while 
combining social and energy 
efficiency of buildings and housing. 
Co-operation of the public, private 
and third sector was essential.  

http://www.tekes.fi/tekes/tul
okset-ja-
vaikutukset/caset/2013/siilin
jarvelle-ensimmainen-
passiivitasoinen-palvelutalo/ 

Design competition for a 
program to reduce 
homelessness 

Cities of Espoo, 
Helsinki and 
Tampere / 
TEKES 

The features of the service guided 
the design of each building. Focus 
was also on energy efficiency of 
buildings and in housing. 

http://www.tekes.fi/tekes/tul
okset-ja-
vaikutukset/caset/2013/tamp
ereen-kaupunki-
tampereelle-uudenlainen-
tukiasumisyksikko-
suunnittelukilpailulla1/ 

Solar energy in 
Östersundom 

Östersundom 
area in Helsinki 
region / IJI-

Residental area in Östersundom 
planned as using solar energy. 

http://www.iji-
hanke.fi/caset/lahden-
seudun-kehitys-ladec-oy/ 
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program 
(EAKR) 

Zero  energy  children’s  
cay care 

City of Lahti / 
IJI-program 
(EAKR) 

Environmentally efficient building, 
new financing options for energy 
efficiency and possibilities for 
renewable and local energy. 

http://www.iji-
hanke.fi/caset/green-net-
finland-ry/ 

Energy efficient (major) 
renovation, updating a 
large hospital complex 
built in 1965 to respond 
today’s  high  functional  
requirements 

HUS - The 
Hospital District 
of Helsinki and 
Uusimaa / 
TEKES 

Major reduction of energy 
consumption. Information modelling 
is used during the project in order to 
fit the large amount of technical 
systems in energy efficient way. 

http://www.skolry.fi/husn-
meilahden-tornisairaala-
pilottina-
energiatehokkaassa-
peruskorjaamisessa 

New  Childrens’  Hospital  
in Helsinki 

Public and 
private funding 

The aim is to build the world's best 
pediatric hospital that offers first-
rate care, comfort, safety, versatility 
and energy efficiency. 

http://www.granlund.fi/en/n
ews/granlund-involved-in-
the-new-children-s-hospital-
team/#main 

 
 
Secondly, we asked for potential cleantech procurement and investments in the Finnish ‘carbon neutral 
municipalities’   (http://www.hinku-foorumi.fi/en_GB/). The potential is pre-examined through screening the 
investment lists of the municipalities, mainly allocated for the year 2014. Altogether 12 (of 14) municipalities 
delivered their investment lists (Table 2).  
 
 
Table 2. Summary of the potential cleantech investments of the carbon neutral municipalities (based on their investment lists for 
the year 2014). 
 

Cleantech sector Potential cleantech 
component 

Types of investments Number 
of cases 

Cost  € 

Building and 
construction: 
maintenance and 
repair, new buildings 

Heat production, new 
solutions, e.g. ESCO 
type solutions, 

technical solutions for 
less water, heat and 
electricity use, energy 
efficient lift, more 
efficient planning and 
use of space, energy 
efficient lightning, 
resource efficient 
material use 

Renovation or installation of 
ventilation 

2 2 190 000 

Improving thermal insulation 1 150 000 

Switching heat system (in rental 
houses) 

1 1 000 000 

Planning and constructing new 
buildings (sport arenas) 

8 8 000 000 

Extention of school building  1 620 000 

Renovation of school buildings 5 8 700 000 

Constructing day care building 4 9 550 000 

Renovation of day care building 1 1 600  000 

Building a hospital / health care 
center 

2 3 450 000 

Renovation of hospital / health care 
center 

2 1 200 000 
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Renovation of municipal hall 1 1 400 000 

Other Energy efficiency 
investments 

1 200 000  

Space solutions in buildings 1 100 000 

Other renovation, e.g., lifts 2 930 000 

Lightning of rooms 1 20 000 

Outdoor lightning LED lightning Street lights 9 4 740 000 

Energy and heat 
production 

 Electricity grids 1 6 290 000 

District heating, building or 
extension  

3 2 260 000 

Wood chips heat production 1 300 000 

Actions to fulfill the energy 
efficiency requirements 

1 1 800 000 

Vehicle Vehicle classes, euro 
norms, hybrids, eco-
driving, car sharing 

Procurement of vehicles and 
equipment 

2 450 000 

Infra (traffic)  Junctions, highways, roads, 
bridges, etc.; building and 
renovation 

11 73 100 000 

Infra (water sector)  Sewage and water pipes, renovation 
and building 

6 6 200 000 

Other procurement of 
goods and services 

 Food service 1 160 000 

  Equipment 7 1 570 000 

  Furniture 2 86 000 

  Parks, swimming facilities 5 490 000 

  Other services 1 90 000 

Total  amount  €    136 646 000 

 
 
Thirdly, the procuring authorities of the municipalities and larger cities as well as Hansel Ltd that makes the state 
framework contracts, and other actors in the field of cleantech procurement were asked about their views about 
promoting the cleantech procurement through research at the same time when their preliminary willingness to 
participate the larger research project was requested (in August, 2013). Altogether, 22 actors and procuring 
authorities answered the question. The respondents’ expectations and views for research needs included: 
 

x Common operational model for public purchasers that would lead to more efficient tender competition  
x Need to make the monetary benefits of cleantech investments visible 
x Finding new techical cleantech solutions 
x New innovative financing options for cleantech investments 
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x Developing a tool for follow-up (ambitious cleantech targets) 
x Support for planning and implementing cleantech investments 
x Possibilities for joint procurement 
x Measuring the environmental impacts of realised cases and comparing them to the pre-set targets 
x Tools for decision making 
x New ideas and tools for innovative procurement and sharing of experiences 

 
 
We used this material as basis for planning the methodology on how to analyse and promote public cleantech 
procurement and to provide the web based tool, i.e. decision support system for procurers and bidders to better 
respond the challenges arisen in the field of cleantech procurement. 

 
 

RESULTS 
 
Based on the pre-screening the realized, ongoing and coming investments of the municipalities as well as the 
responses from the procuring authorities about their interests and challenges in the field of cleantech, there is a call 
for larger research and synthesis about the success factors, measurements, tools, new innovative modes and options 
for implementing cleantech. It is also obvious that there are many actors and interest groups as well as information 
providers that could share their expertise on cleantech procurement. Thus, we create a method or research 
framework where this network of actors could better share the experiences and views about cleantech procurement 
and implement cleantech to their future investments, which would also strengthen the market and demand for 
cleantech solutions in Finland.  
 
The focus is on examining the processess e.g., preparation of procurement, exchange of knowledge and financing 
arrangements, that could advance more environmentally friendly investments. A decision support system, also called 
as  “cleantech  procurement  folder”  is  being  built   to  develop  these  processes  that  aim  at   innovative  and  low  carbon  
procurement solutions. This will provide purchasers with the possibility for joint procurement, exchange of 
knowledge and sharing experiences, and allow bidders to get information about future cleantech demand and public 
procurement criteria. This decision support system will also bring up and make the environmental and financial 
benefits of cleantech investments more visible. The functionality and applicability of this support system is 
developed further by experiences gained from testing it to real-life procurement cases in Finnish municipalities.  
 
In the course of the project, action research approach is used, meaning that we take an active role in structuring and 
implementing innovative cleantech investments in co-operation with municipalities. We go through the ongoing 
and planned investments of participating municipalities and search for product, service and investment groups that 
have the potential for cleantech. Based on this we aim at finding those product groups where the innovative 
approach could be best applied, searching for procurement criteria and definitions of the subject matter of the 
contract that would support the creation of innovative cleantech investment. In addition, we apply new processes 
(e.g. new financing solutions) in the implementation of cleantech procurement. These could lead to more innovative 
procurement solutions and create new business opportunities for Finnish companies. We also look for international 
examples of innovative public procurement and its impact on business performance as well as communicate the 
results of this study and good examples of Finnish clean tech procurement internationally. 
 
The method will consist of two phases and eight work packages (WPs). In the first phase (WP1 – WP4), the data, 
i.e. the content and pilot cases are selected for the decision support system (Fig. 1).  
 
WP1 starts with gathering the data about realized cleantech investment cases that have been funded by innovation 
financing instruments (e.g. TEKES) and/or are otherwise known as pilots in the cleantech area. Examples can be 
gathered by asking participating cities and municipalities, other procuring units, governmental procuring unit and 
other actors in this field about their innovative cleantech investments. Then a more detailed analysis of these cases 
are made in workshop in which the purchasers, tenderers and other experts participate. This analysis focuses on 
how the purchasers and bidders consider the success factors of the investment from the innovative and 
environmental point of view and what are the most important components of the procurement process. In this 
analysis, also the impacts of the recently published revision of EU public procurement law and its preparation to the 
national legislation are taken into the consideration and vice versa. 
 
The information that has been received in the WP1 and in the WP2, i.e. a more careful analysis of selected cases, 
will be used to formulate criteria and assessment tools for cleantech procurement, according to which public 
procurement can be considered as cleantech procurement or investment (WP3). Preliminary results by the research 
group will be discussed in a workshop in which several experts will be invited. The specific criteria will be 
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analysed in terms of what cleantech means in different product and service categories, and what kind of 
procurement criteria and requirements would support the creation of innovative solutions in different product 
groups and to which categories the cleantech thinking is most suitable. In addition, the criteria will focus on the 
procurement processes that would promote innovative cleantech investments. Also the suitability of different tools 
and methods that exist in measuring the environmental performance of procurement are assessed, for example life 
cycle costing (LCC). 
 
The data gathered in WP2 and WP3 will be applied in the WP4 where the coming investments of the participating 
municipalities, cities and other organisations will be examined. The potential ongoing and future cleantech 
investments are analysed together with the procuring authorities in each unit, e.g., in cities or municipalities, and 
the possibilities to include the cleantech component are considered. We also look for potential investment cases 
where new innovative approaches, e.g.  joint procurement or new ESCO-type financing tools could be applied. In 
this work package, also the cases that could be used as pilots in the ‘cleantech  procurement  folder’ are pre-selected.  

1

%$&.*5281'�,1)250$7,21�
$1'�6(/(&7,21�2)�&$6(6��L�H��
7(.(6�&$6(6�$1'�27+(5�

(;$03/(6�

:3���$1$/<6,6�2)�
5($/,6('�38%/,&�
&/($17(&+�&$6(6 :25.6+236�

�3XEOLF�SXUFKDVHUV��ELGGHUV��
H[SHUWV�

:3���'(),1,1*�7+(�
&217(17��352'8&7�

*52836�$1'�&5,7(5,$�
)25�&/($17(&+�

:3���6(/(&7,21�2)�
3,/27�&$6(6

6(/(&7,21�2)�327(17,$/�
5($/�&$6(6�)25�

,03/(0(17$7,21�2)�
&/($17(&+�,19(670(17��$1'�
)25�3,/276�,1�7+(�'(&,6,21�

6833257�6<67(0

3+$6(�,,

3+$6(�,

:3���,1129$7,9(�38%/,&�
352&85(0(17 ,1�

),1/$1'

&/($17(&+�,QYHVWPHQWV DQG�SURFHVVHV ±

'DWD�DQG�FRQWHQW IRU�WKH�GHFLVLRQ VXSSRUW V\VWHP

 
Figure 1: First phase, data gathering and analysis of cleantech procurement and its potential. 

 
In the second phase (WP5 – WP8), the web based decision support system is planned and implemented (Fig. 2). In 
WP5, the content of this   ‘cleantech procurement   folder’  will  be planned so that the objectives and results of the 
analysis in the first phase can be organised and communicated to users and stakeholders in a functional way. One of 
the most important requirements for the web interface and database is its easiness to use. In the introduction page 
the users could easily find links to the planned, ongoing and already realized procurement cases according to the 
product group and also in time order. Also international examples will be presented. An obvious task is to bring up 
the results from the analyses and workshops done in the first phase of the method. This database is aimed at being 
interactive so that the users can share their experiences and comments and create new contacts. It will be open for 
all users, so also companies may utilize the information on future investments on municipalities and be better 
prepared to respond the coming procurement requirements. 
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In work packages 6 and 7, the procurement cases to be included in the decision support system will be tested, i.e. 
how this framework would support the implementation of cleantech procurement in these cases and how it should 
be developed. Activating various important actors that could promote the cleantech case is an important feature of 
the web interface and related action. At first we test the already realized cases (analysed in WP2) and finally the 
ongoing or future cases will be added and tested. This will be done in the workshops of experts. 
 
Finally, in the WP8, the decision support system will be made known in national level. In this, the interaction with 
other stakeholders and organizations related to public procurement and cleantech is important. The purpose is to 
integrate the decision support system as part of the existing networks and structures such as the Forum for carbon 
neutral municipalities (http://www.hinku-foorumi.fi/en_GB/). 
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Figure 2: Second phase, implementation of the decision support system. 

 
 

CONCLUSIONS 
 

Based on the pre-screening of the realized, ongoing and coming investments of the Finnish municipalities, it seems 
that there exist great potential for cleantech investments in public procurement. Altogether the investments that 
could be targeted to cleantech sector of these relatively small municipalities in Finland are over 136 million euros 
during the year 2014. It will be interesting to see whether cleantech procurement can be realized in state framework 
contracts, especially as the organization has a lot of experience of various procurement methods important in the 
seeking of innovations. In many municipalities, however, the preparation of large investments such as construction 
of buildings and infra are separated from the ‘procurement office’   for goods and services. Although in monetary 
terms the large investments represent the major part of the total investments of the municipalities, the volume of 
smaller and medium sized procurement such as goods and services is high and thus will also be focused in this 
analysis.  
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So far cleantech investments are mainly done separately in different municipalities and joint procurement is not a 
common procedure. In addition, the experiences of cleantech investments and the process leading to a successful 
procurement are quite rarely shared. However, the experience sharing organized by TEKES (Finnish Funding 
Agency for Technology and Innovation) has evidently promoted consciousness of the benefits and potentials as well 
as sharing good actions models and experiences. And good examples of joint procurement exist also from the 
private sector, such as the procurement of solar panels by households in small Finnish towns, Lappeenranta and 
Mynämäki, and this approach has raised interest also among public purchasers in several municipalities 
(http://www.mynamaki.fi/uploads/Asuminen/Aurinkosahko2.pdf). Methodology illustrated in this paper, and 
especially the outcome, the ‘cleantech  procurement   folder’ aim at finding the opportunities for joint purchase and 
connecting the procurement authorities and encouraging them to co-operate. One important aspect in co-operation is 
the possibility to share risk through new innovative financing options and partners.  
 
In the course of the project, action research approach is used, meaning that we take an active role in structuring and 
implementing innovative cleantech investments in co-operation with municipalities. In addition, the interaction with 
purchasers, bidders, experts and other actors in the field of cleantech is seen important in both carrying out the 
analysis and communicating the results. The outcome of the method, the web based decision support system, aims 
especially at creating and strengthening the co-operation of public and private sector in creation of new innovative 
solutions and smart procurement and investment decisions. 
 
The results of this project will also serve the Finnish companies so that they would be better prepared to the demand 
for cleantech solutions and coming investments in advance, which could have a positive impact on their 
competitiveness nationally and internationally and create new business opportunities. Also pilots in this study may 
serve as references for cleantech companies. New innovative means could also create innovative solutions for 
example in the fields of traffic and renewable energy. The web interface and database can also be utilized in 
education and other research purposes. 
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The University of Edinburgh has been ‘influencing the world since 1583’, as one of the world’s top universities, is 
now ranked 17th  in the Top Universities QS World Rankings [1] but is also covered by public procurement law [2].  
Our Vision is to recruit and develop the world’s most promising students and most outstanding staff and be a truly 
global university benefiting society as a whole. This is described in University of Edinburgh Strategic Plan 2012-
2016 see Fig. 1: The University of Edinburgh strategic plan structure diagram  [3] , in current progress report in the 
Annual Review 2013-14, the Principal & Vice-Chancellor  Professor Sir Timothy O’Shea noted  “the magnificent 
achievement of our colleague, Professor Peter Higgs ..awarded a Nobel Prize in Physics, recognising his 
outstanding contribution to the theoretical work that led to the prediction of the Higgs boson particle. Professor 
Higgs had to wait almost 50 years before his visionary theory could be proved. [4].   
 
The mission of our University is the creation, dissemination and curation of knowledge.   As a world-leading centre 
of academic excellence we measure our performance against the highest international standards; produce graduates 
fully equipped to achieve the highest personal and professional standards and to make a significant, sustainable and 
socially responsible contribution to Scotland, the UK and the world, promoting health, economic growth and 
cultural wellbeing. 
 

 
 

Figure 1: The University of Edinburgh strategic plan structure diagram 
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In common with the other ‘ancient’ Scottish Universities, the University of Edinburgh is legally constituted by the 
Universities (Scotland) Acts but our graduates, academic staff and members of the University Court, ensure that our 
wider community have a continuing voice in the well-being or prosperity of the University. The University Court of 
the University of Edinburgh (The Court) is the governing body and legal persona of the University; and all the 
property belonging to the University is vested in the Court (chaired by an elected Rector). The University is a 
charitable body, registered in Scotland (SC005336), and a “Recognised Body” granted degree awarding powers.  
 
We are also a large commercial business with a financial turnover in 2012-13 of about £0.74bn p.a. generating an 
operating surplus on target at 5%, according to our Annual Review [4] and Financial Statements for 2012-13[5] 
with buildings, land and estate valued at £1.4bn. We now have 12,722 members of staff and host on campus 32,868 
students and are growing rapidly. We created 171 spin-outs or start-up companies in five years and gross value add 
from research amounted to £201.6 million GVA and almost 3,600 jobs, assessed in 2011[6]. Our procurement of 
goods, services and works is around £197m p.a. All acquisition of goods, services and capital works whether on 
contract or not, are in effect carried out in the name of The Court of the University of Edinburgh, but most of the 
day to day decision making and delegated authority for procurement lies with three Academic Colleges and three 
Support Groups, headed by Vice-Principals. Colleges are further divided into 22 Academic Schools, who host 
Research Principal Investigators, shared Scottish research pools, and some highly technical National UK research 
infrastructure facilities as well as responsible for teaching the undergraduate, post-graduate and research students 
and offering open learning (2013, we were the first UK university to offer MOOCs – Massive Open Online Courses 
and now 47,000 people have done at least one Edinburgh MOOC course - from locations online all over the world).   
 

 
Figure 2: The University of Edinburgh procurement categories 

 

We have a Social Responsibility and Sustainability (SRS) (formerly Environmental) Strategy 2010-2020 [7] which 
highlights the Global Challenges, as described by Professor Sir John Beddington,  Edinburgh alumnus and Chief 
Scientific Adviser to the UK Government, in 2009 that, “ due to the social, environmental and economic disruption 
we face today, a “business as usual” approach will lead to a “perfect storm” of food, water and energy shortages 
by 2030” [8].    Fig. 2: The global challenges.  Our SRS strategy is monitored by a Senior Vice Principal-led 
Sustainability and Environmental Advisory Group (SEAG) with key participants from all Colleges and Support 
Groups and specialists in sustainability, estates, procurement, finance.   
 
Global challenges 

• Urbanisation • Energy demand • Food demand 
• Population • Climate change • Biodiversity 

• Alleviating poverty • Water demand • Infectious diseases 
Global Challenges (Beddington 2009) 

Figure 3: The global challenges 
 

Despite its ancient history, charitable status, business operations and enshrined ordinances of academic freedom, 
the University of Edinburgh is considered as a ‘public contracting authority’ under the Public Contracts (Scotland) 
Regulations 2012 [2]. The funding from the Scottish public purse is only 27% and for competitively won research 
activities from ‘public’ sources across the UK (eg Research Councils) and European Union however we cannot 

(EST) 
101,585 

(IS) 24,977 

(LAB)  
42,982 

(PROF) 21,454 
(OTH) 6,424 

University of Edinburgh Procurement 
  

FY 2012-13  £197m  categories in £'000s 

Estates & Buildings,
Utilities (EST)

Information Services (IS)

Laboratory  (LAB)

Professional Services
(PROF)

Misc/Not Applicable
(OTH)



 3 

evade this by the ‘Cambridge’ test [9] i.e. to be  designated as ‘non-public’ despite recent self-fundraising from 
philanthropic donations of £350m, as public funding is majority of income, even with £ms in student tuition fees . 
 
As in most UK public procurement contracting authorities, procurement expenditure is segmented into categories 
and we set priorities for improving the  'where we are now' to 'where we would like to be'.  Looking back at our 
history, the University has sustained itself and looked to continuously improve and modernise; we will look at 
Chemistry and English, long standing disciplines, procuring very different materials, and at modern SRS ambitions. 
 
Chemistry research and teaching could have considerable environmental issues, waste concerns and inefficient 
buying attitudes. Our School celebrated in 2013, its tercentenary and has improved its purchasing efficiency and 
effectiveness and reduced environmental impacts over time.  The teaching of Chemistry at Edinburgh began in 
1713. The Edinburgh Chair has been held by some famous people e.g. Joseph Black (Professor of Chemistry, 
1766–1799 discovered carbon dioxide gas and latent heat).  The student Chemical Society at Edinburgh University 
is the world's oldest chemical society  (1785). Major contributions from our School include  Benjamin Rush, the 
first Professor of Chemistry,  Pennsylvania College now University (1768), signatory to the US Declaration of 
Independence; Benjamin Silliman, first Professor of Chemistry at Yale University (1802), demonstrated fractional 
distillation of petroleum;  John Macadam, first lecturer in Chemistry at University of Melbourne (1862)  named in  
Macadamia nut; Acharya Prafulla Chandra Ray: known as the Father of Indian Chemistry, founded Bengal 
Chemicals & Pharmaceuticals in 1893. http://www.chem.ed.ac.uk/tercentenary/   
 
Although the University has, in 2013, been recognised for its commitment to equality, with policies and practices 
that strive to eliminate gender bias in the workplace, 300 years ago, it was inconceivable, in any university,  that 
women could be allowed to obtain degrees, let alone follow successful academic careers. But the Edinburgh seven, 
led by Sophia Jex-Blake, were the first group of female medical undergraduates, even starting a riot in 1870, to 
obtain a UK medical degree.  Even Rosalind Franklin, (after whom an award is named by the Royal Society for 
Chemistry), is widely regarded as not receiving sufficient recognition for her experimental work on the structure of 
DNA.  In our Chemistry School, we have an unusually high number of female faculty [10], and won in 2011 an 
Athena SWAN Gold award [11]. Our Vice Principal & Head of College of Science and Engineering, Professor 
Lesley Yellowlees, former Head of the School is the first woman to be elected as the President of The Royal 
Society of Chemistry [12], and is to be made CBE (Commander of the Most Excellent Order of the British Empire) 
by Her Majesty the Queen. [13] Our chemists challenge ‘norms’ in society and in their laboratories.   
 
The School of Chemistry has also had a female Procurement Officer, leading one of the most modern purchasing, 
stores and materials management services in higher education.  As part of the sustainable procurement team it built 
up a strong reputation not only for excellent equipping and contracts management, but for efficient and effective 
stock-handling to bench-top reducing health and safety risks, costs to researchers and lessening consumption and 
chemical waste, taking a more ‘green’ approach to managing and tracking chemical stocks. In 2013 Chemistry won 
a prestigious S-LAB Award in the Laboratory Environmental Improvement category from the UK Environmental 
Association of Universities and Colleges [EAUC] which aims to create better linkages between, and highlight best 
practice among, key players involved in laboratory design, operation and management, across higher education, 
public sector and commercial laboratories around the world. The School of Chemistry began new chemical 
management in 2008 as part of our Sustainable Procurement strategy.  Its innovative ‘cradle to grave’ system of 
management is the first of its kind in the world to be implemented by an academic institution. The programme 
tracks the procurement,  storage,  use and disposal of chemicals through an online database. It has been rolled out to 
every active laboratory in the School.  In the University Staff news in August 2013 [14], Tim Calder, School of 
Chemistry Waste Management Officer was quoted as saying ‘Chemicals are a valuable resource and as scientists 
it’s our prerogative to make chemical purchasing, usage and disposal as sustainable and environmentally friendly 
as possible.’  
 
The use of Chemical Manager within the Enterprise Reagent Manager (ERM SciQuest) tool provides a sustainable 
management system for chemicals for purchase avoidance, tracking of scheduled chemicals and severe poisons, 
reducing disposal risks and costs and avoids potentially hazardous chemical stockpiling. The School views the 
correct use of Chemical Manager as obligatory for all research groups which it extends to post-doc students, 
undergoing supervised research or training.  Even in 2005,  an Internal Audit of ‘Ordering and receipt of goods and 
services’ said (edited)  [15]:  “The School uses SciQuest  to place orders with suppliers, bringing the triple benefit 
of  1) placing orders with a favoured supplier,  2) placing orders only from authorized personnel, and 3) charging 
purchases to the appropriate cost centre or research grant. We observed that Stores operates a well-managed 
system. …Large volume, low-risk items are held in Stores as ‘consignment’ stock, owned by the supplier until 
removed from the shelf by a user, and also act as a distribution centre to other laboratories..  Further, ability to 
measure supplier performance has highlighted occasional failures to meet service level agreement, and substantial 
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cash compensation for the University.”   Note that these consignments are tracked by contracted suppliers and 
mean the slow-moving items go back for re-use for other clients, not just sent to waste from our School.  
 
This School’s commitment is clear [16] on its website, “As part of the University of Edinburgh's Social 
Responsibility and Sustainability Strategy, the School of Chemistry is committed to the S-LABS model promoted 
by the higher education environmental performance improvement (HEEPI) programme, S-LABS = a SAFE, 
SUCCESSFUL, and SUSTAINABLE workplace making your aspirations achievable in a manner fit for the 
challenges of the 21st Century. Sustainable development is an important aspect.. increasingly reflected in scientific 
and technical research. It is also espoused by most lab operators. However, there is often a disconnect between 
these aspirations and activities and day to day laboratory life.  Higher education laboratories are also important 
places for influencing the attitudes and behaviour of the staff and students who work and study in them. Their 
future careers will provide many opportunities to contribute to both the research and innovation which is needed to 
create sustainable lifestyles and technologies, and to broader public and policy debates.” 
 
In a less obvious in our sustainable procurement story, the University’s English Literature department –also 
believed to be the oldest in the world – celebrated 250th anniversary in 2012, of the first Regius Professor of 
‘Rhetoric and Belles-Lettres’ (1762).  An inspiration to literary greats such as Sir Walter Scott, Robert Louis 
Stevenson, Sir Arthur Conan Doyle and JK Rowling, Edinburgh became the world’s first UNESCO City of 
Literature in 2004. An exhibition at the University’s Main Library, ‘City of Words: Writers, Readers and Critics in 
Edinburgh, 1762–2012’, included a quote in old Scots to make sure we ‘always had enough books’ from an era 
where these were rare commodities. Our English department encourages students in research with societal gains 
e.g. an accessible text describing Ben Jonson’s walk to Scotland in 1618, a ‘Literary High Street’ downloadable 
app, sharing the city’s literary history.  The University now spends £5.7m p.a. on books or journals/ebooks, 
procured collaboratively, accessible globally and, yes, real books are still re-used again and again by students.  
http://www.ed.ac.uk/news/events/english  
 
Procurement, if defined as it is in the Scottish Procurement Policy Handbook [17], as ‘the acquisition, whether 
under formal contract or otherwise, of goods, services and works from third parties’ must be, by simple 
conjecture, just as old as the University itself.  In the earliest days of academic endeavour the wealthy and educated 
gentry would observe and investigate phenomena, debate matters of state, politics, ethics, or carry out experiments, 
supported by their servant-class laboratory technicians, or scribes/secretaries and buyers! The most infamous 
procurements for the University of Edinburgh were the acquisition of bodies for Anatomy Lectures (which as 
public events, were arguably early community outreach and knowledge exchange) originally these were secretly 
disinterred from the local graveyards or later by even more nefarious means (as in the legendary 19th century 
children’s rhyme ‘Up the close and down the stair, In the house with Burke and Hare. Burke's the butcher, Hare's 
the thief, Knox, the boy who buys the beef’ ) as their method was eventually to entice friendless people into their 
house in the West Port district in the Old Town, stupefy them with drinks and thereafter suffocate them and sell 
bodies to the porters at Dr Knox's anatomy rooms at the University. At least 16 people were thus done to death 
before Burke and Hare were apprehended and tried in December 1828  [18].  This acquisition process was not 
socially responsible, nor environmentally sustainable nor economically viable!  But it did inspire literary works. 
 
But it was only in the 1980s, that Edinburgh became the very first university in the UK to appoint a Director of 
Procurement and [just the second in 400 years] the current incumbent is female.  If our sustainable procurement 
strategy aims to help deliver the University’s Strategic Plan [19], we must be learning constantly about the risk 
matrix of social, environmental and economic factors and the opportunities to mitigate negative impacts, including 
supporting local small business; we use ~1000 SMEs of which about 30% are in Edinburgh and Lothians area [20].   
Buying activities are still devolved to the academic management and the right to academic freedom enshrined in 
legal ordinances, but The Court does require expenditure to follow a Delegated Authorisation Schedule [21]. The 
guiding principles for acquisition from third parties [19] reflect the University’s Vision  [3]  (see Fig. 4).   
 
Our function is recognised for a strategic role in Universities UK (Principal and Vice Chancellor’s) efficiency 
exchange [22] and 2013 Times Higher Education Leadership & Management Award: Outstanding Procurement 
Team [23]. 
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"The University of Edinburgh’s procurement of goods, services or works, will  

x be transparent and create the most economically advantageous balance of quality and cost; 
x be driven by desired results to meet the University Strategic Plan goals, enablers and themes;  
x reduce the burden on administrative and monitoring resources;  
x lead to simplified or routine transactions using eProcurement tools;  
x be based upon open and fair competition;  
x follow all appropriate regulations and legislation including, but not limited to,   
x the Public Contracts  (Scotland) Regulations 2012 as amended. [1]  
x We are a public contracting authority adhering to Scottish Public Procurement Policy Handbook [17]. 
x Procurement professionals are used for approving all planned expenditure or complex acquisitions [21]." 

 
Figure 4: Our procurement guiding principles 

 

The University’s SRS Strategy 2010-2020 chimes with UK Government sustainable development strategy  of 2005, 
‘Securing the Future’ [24]  (StF) which neatly says “Sustainable consumption and production requires us to 
achieve more with less.” …. “to enable all people throughout the world to satisfy their basic needs and enjoy a 
better quality of life without compromising the quality of life of future generations.”  The ‘Securing the Future’ 
(StF) report was influential in a pan-government awareness of public procurement  to “raise the game in using 
policy tools like public procurement specifications, minimum standards and publicly available information about 
the environmental performance of different products”.  StF recognised that “Improving the professionalism of 
purchasing activity across the public sector and the more widespread use of whole-life costing will go some way to 
achieving this. But we also need to examine ways to stimulate and enable whole-life accounting – where 
expenditure looks to achieve the best outcome for the public overall, irrespective of when or where costs and 
benefits fall”.  The UK Government committed to work with professional and academic institutions, including the 
Chartered Institute of Purchasing and Supply. Now there are professional guides for CIPS Members in public and 
private sector and questions included in CIPS exams http://www.cips.org/en-GB/Knowledge/Ethical-and-Sustainable-
Procurement/.  
 
The UK asked Sir Neville Simms to quickly lead an industry and public sector Sustainable Procurement Task Force 
whose report “Procuring the Future Sustainable Procurement National Action Plan: Recommendations from the 
Sustainable Procurement Task Force” [25] (Simms Report) which confirmed that  “Procurers occupy an important 
position in many organisations – including those in the public sector – in that they need to liaise effectively with 
both internal customers and the supply chain. From this position they can influence the articulation of need by 
working with specifiers and users. They can – and increasingly do – work solely with the market in signalling 
future requirements and so stimulating product development and innovation. In order to deliver sustainable 
procurement, procurers – both specialists and non-specialists – have the chance to challenge the need to purchase 
at all.”   Many public bodies embraced the practical Flexible Framework self-assessment tool to monitor and 
improve “People, Policy, Process, Suppliers, Results”. In international collaboration to influence changes in the 
global economy, Simms was endorsed by the UN Marrakech Task Force on Sustainable Public Procurement, led by 
Switzerland, and the UK was given the leadership of the International Taskforce on Sustainable Products.   
 
Understanding and using the role of procurement teams for efficiency and sustainability was taken further, in the 
same year (2006), when Scottish Ministers published John McLelland, CBE’s influential Review of Public 
Procurement in Scotland [26] which says “The procurement function and its organisation should be regarded as 
one of the most important in the undertaking and its status should rank with that of other professional functions 
such as finance.”  McLelland’s  ‘critical success factors’ for the estimated £8bn p.a. of Scottish public purse 
included corporate and social responsibility in  Recommendation  9.9.1  “While the achievement of Best Value 
remains the primary goal, each organisation’s adopted corporate and social responsibilities should be translated into 
guidelines and a specific practices document”.  In Scotland too, Ministerial response was rapid, asking McLelland 
to chair the Scottish pan-public Procurement Reform Board, initially.  Scotland has sustained procurement 
leadership, now with the Depute First Minister of Scotland, Nicola Sturgeon, MSP. The Scottish Model of 
Procurement [27] says ‘embedding sustainability in all we do’. And a ‘procurement reform’ bill is making its way 
through Scottish Parliament [28]. The University Director of Procurement was invited to comment by 
Parliamentary Committees and by senior civil service. The draft Bill adds to Scots law on transparency (EU 
Directives), procurement equalities duties,  bribery act, and other probity policies, as well as environmental law, 
e.g. on Climate Change [29]  
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Figure 5: Scottish Model of Procurement 

 

Our Principal&Vice-Chancellor  signed up to the Universities & Colleges Climate Commitment for Scotland 
(UCCCfS) in 2010 and we have now created (2013) a Social Responsibility and Sustainability Directorate, headed 
up by Dave Gorman, a former senior member of the Scottish Environmental Protection Agency.   UCCCfS  was 
supported by the Environmental Association of Universities and Colleges (EAUC) who published  each 
institution’s  Climate Change Action Plans 2010 [30] http://www.eauc.org.uk/ucccfs/ccaps  to demonstrate publicly 
the top-level commitment to greenhouse gas reduction and mitigation  and  UCCCfS aim to “Allocate time and 
resources to implementing measures to reduce our overall carbon footprint and engage in the community planning 
process to deliver low-carbon solutions (‘mitigation’) … including:  energy consumption and source,  waste 
reduction, recycling and responsible disposal,  sustainable estate development, sustainable travel planning, and 
responsible procurement of goods and services.”  Our outcomes are reported publicly by our SRS Highlights [ 31] 
such as energy efficiency improvements since signing up on top of  £12million invested in Combined Heat and 
Power (CHP) energy centres over 2002-05, which had successfully cut carbon emissions by 8,500 tonnes 
CO2e/year, and generated annual savings of £1.5m i.e. similar centres are being built or in plans; the  3% annual 
target for waste reduction was achieved with 67 percent recycling rate in 2010/11, and a small emissions reduction.  
Recognising that suppliers are key to CO2e emissions, our procurement team initiated discussions with an 
academic group and a software solution provider on carbon intensity from supply chain, as detailed in DECC GHG 
protocol,  estimated this at 78,000 tCO2e, major construction projects creating 26%.  Supply chain carbon intensity 
was 0.569 tCO2e / £1,000. Although the supplier survey proved too burdensome for SMEs, the Director of 
Procurement then co-convened with EAUC and procurement shared service (APUC ltd)  a Sustainable Procurement 
Topic Support Network which agreed to adopt the HEFCE standard approach for the baseline year (2012-13) for 
higher education statistics [32] to allow comparisons and collaborations.  APUC provides the Scottish universities 
the analysis, saving around £200k on process and shared CO2e categorized data is available to the Procurement 
Strategy Group of directors/ heads of procurement for review. The data should be available by conference date. 
 
On behalf of the Vice Principals, the Director of Procurement volunteered to lead on other SRS themes e.g. to help 
the University of Edinburgh become Scotland’s first Fairtrade University, following a students' vote in 2004 [33] 
and to be among Scottish  public bodies who signed up to a Suppliers’ Charter in 2009 [34] . During 2012, 
investigated and followed up students' suggestion that Edinburgh should again be first in Scotland, (and an early 
adopter in the UK higher education sector), to join USA and international universities, as an affiliate to the garment 
Workers’ Rights Consortium [35]. And most recently procurement people, with students and environmental 
specialists, lead on steering APUC’s development of a sustainable supply chain policy and code of conduct. [36] 
with a searchable supplier sustainability accreditation database under development for Scottish universities and 
colleges. And we work with Scottish Government on best practices, prioritization methods (updating Marrakech). 
 
As our procurement teams go about organising for OJEU [2] tenders, collaborative or local contracts or direct 
awards (if justified legally) to deliver targets to meet customer demands, we are growing professional impact on the 
total influenceable spend of the University, on behalf of the legal persona, The Court.  As there is no formal 
mandate and we are in an international community used to academic freedom, we have to use a variety of ways to 
influence and gain a stronger ethos for whole life costs, and wider social responsibility and sustainability issues, to 
help our colleagues to choose criteria reflecting the strategies e.g. in evaluation models, supplier pre-qualification 
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questions, technical specifications or contractual terms. One simple method of influence is to support delegated 
authorities by a firm and persistent emphasis on compliance with the public procurement law obligations. Personal 
and corporate liability for health & safety, equalities duties, anti-bribery processes, add a ‘fear factor’ which can 
reduce the debate into simple terms, but arguing for a ‘sustainable’ option over what appears less expensive in the 
short term can now be done more easily if whole life costs & such risks are considered.  We have grown to 81% 
influence, making £8-£15m p.a. aggregated procurement efficiencies and retaining fair trade status over ten years.    
 
We decided to review the APUC ‘commodity’ Risk Matrix and to gradually replace the current tracker with the UN 
Marrakech outputs for clarity to users to see where their buying decisions can have best (and worst) environmental, 
social and economic sustainability effects. We took legal, specialist human resources and equalities challenge unit 
advice on people matters (equalities, anti-corruption and bribery, workers’ rights) to code priorities. Obviously this 
can only go so far, as individual ethics come into play, but our core values match the University's Strategic Plan; 
procurement staff  hold to a professional ethical code as Members or Fellow of Chartered Institute of Purchasing 
and Supply (CIPS) [37].  A team briefing note explains the Marrakech outline way of thinking (Fig. 5). 
 
Marrakech Outline – team briefing note 
Think “Purpose” not “Purchase” 
Think creatively…. Innovate….. be brave. 
 
Important to engage early on to facilitate discovery & supplier engagement. If service or product is out there on a 
managed contract, engage with supplier to discuss changes within their agreement which can limit SRS impact.   
 
“Close the loop” from acquisition to re-use to ultimate disposal. Ensure that you have a sound method to capture 
social responsibility and sustainability benefits and to measure. 
 
Communicate via agreed communications strategy the “good news”. 

Figure 6: Marrakech Outline – team briefing note 
 

From our spend categories (see Fig.2) and ‘sub-commodities’, we assessed across 6 key risks scored 0-3 for each 
risk with total commodity SRS risk score maximum of 18 (Table 1).  Score >15 is a prioritisation for UN 
Marrakech highly relevant http://www.ed.ac.uk/procurement/sustainableprocurement/sustainable-procurement/srs-risk-matrix    
 
Our category team leader, Stuart McLean led this and for the University is now helping  to test and commenting on 
the current revisions and enhancements of Prioritisation Methodology (and Flexible Framework) for Scottish 
Government ‘Embedding Sustainable Procurement in Scotland’s Policies, Strategies and Systems’ with Barbara 
Morton, who was Technical Advisor to the UN Marrakech Task Force on Sustainable Public Procurement. 
 

Key: 
>15 =     Highly Relevant/risk,  >11 =     Medium Relevance/risk,  
>   9  =   Low Relevance/risk     Marrakech Pre-Prioritisation 

Com 
Code Commodity Code (Com Code) Description Priority 1 (>15) 

Priority2  
(>11) 

Priority
3 (>9) 

A The Arts, Audio-Visual & Multimedia Supplies and Services 0 11 14 
B Library & Publications 0 1 6 
C Catering Supplies & Services 0 5 14 
D Medical, Surgical, Nursing Supplies & Services 0 3 5 

E 
Agriculture/Fisheries/Forestry/Horticulture/Oceanographic Supplies 
etc 0 5 10 

F Furniture, Furnishings & textiles 0 2 15 
H Janitorial & Domestic Supplies & Services 0 4 9 
J Utilities 3 4 6 
K Computer Supplies & Services 7 12 15 
L Laboratory/Animal House Supplies & Services 5 40 85 
M Workshop & Maintenance Supplies (Lab & Estates) 0 1 7 
P Printing 0 3 5 
Q Telecommunications, Postal & Mail Room Services 0 5 7 
R Professional & Bought-in Services 0 4 0 
S Stationery & Office Supplies 0 2 2 
T Travel & Transport (incl. Vehicle hire & Subsistence) 4 13 17 
U Safety & Security 0 6 8 
V Vehicles (Purchase, Lease, Contract Hire) 0 5 8 
W Estates & Buildings 14 24 25 

Table 1: Commodity Marrakech pre-prioritisation – risk matrix 
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In some more traditional public bodies, the more challenging stakeholders like students (EUSA or people & planet) 
and having successive elected Rectors from ‘green’ political persuasions, could be seen as unhelpful to the value 
for money targets, but although at times a lack of understanding of procurement laws can impinge, the long 
standing commitment of the University to work with EUSA on ‘fair trade’ is now enshrined in the Strategic Plan 
2013-16  [3] . The Procurement teams are improving student experience by working through issues in the real-
world environment of legal and policy drivers, against political agendas, commercial realities or  information 
constraints. Our graduate trainee liaised with the SRS engagement team to design a survey on staff and student 
views of our teams' impact on sustainable procurement.   This is part of the now well established Edinburgh 
Sustainability Awards which offer an opportunity for staff and students to make a difference and contribute towards 
the University plans by becoming more socially responsible and sustainable, not just in their buying. The awards 
are run by EUSA and the University's Department for Social Responsibility and Sustainability. [38] And 460 
University Contracted Suppliers were surveyed for opinions on our sustainable procurement strategy, as part of 
Suppliers Charter and improvement plans.[this data will be available by the date of the conference] 
 
Our students association (EUSA) had its largest turnout to vote for a policy matter, when its then President Will 
Garton, put a motion in 2003 that the University of Edinburgh should become the first Fairtrade University in 
Scotland, referred to in Harriet Lamb, CBE's book  "Fighting the Banana Wars and Other Fairtrade Battles” 
[39]. Then fair trade was mainly hot beverages or catering, which is provided by EUSA student outlets or 
University's Accommodation Services e.g. in catered halls of residence, internal meetings, private commercial lets 
or external events. Assistant director (catering) Ian Macaulay became a UK education champion for fair trade, 
influencing procurement groups and supply chains. Fairtrade  ‘status’ is certified by UK Fairtrade Foundation’s 
‘five goals’  http://www.fairtrade.org.uk/get_involved/campaigns/fairtrade_universities/about_fairtrade_universities.aspx   
 
 

                                             
 

Figure 7: What is a Fairtrade University? 
 

The updated Fair Trade policy (approved by SEAG and The University Court in 2013) reflects this ten year journey 
and refers not just to the ‘Fairtrade’ branded copyright http://www.ed.ac.uk/about/sustainability/fairtrade/fairtrade-
university/trade-policy  but  is encouraging a deeper approach by both building a community of practice and also a  
related academic network which encourages debate in public lectures, seminars and  social media and academic  
blog posts. Students visited local schools to spread fair trade stories, winning the best UK Fairtrade campaign 
award 2012.  Our students' fair trade cafe in the chaplaincy won the city’s Lord Provost fair trade community award 
2010 for ethical societies to knitting  soc. came weekly to a fairly traded feast. We give students a chance to meet 
fair trade producers in person every year and it has been great to educate (somewhat privileged) young people.  Ben 
Miller, when a student, won Principal’s Medal for Community work and Lord Provost’s fair trade education award. 

 
The business case for a specific research and policy officer to go 'behind the label' was made and part funded from  
procurement budget, after a number of student dissertations on fair trade, including PPP group MSc project [40] 
and a summer internship showed that teaching and research on related topics in the University was hard to identify 
or access for students (or staff), and many are confused by 'fair trade' vs 'Fairtrade' and so research on trade ethics is 
needed. Our Just World Institute leader, Professor Tim Hayward, agreed to convene a fair trade academic network. 
 
As part of a strong campaign by people and planet group, our SEAG fair trade steering group recommended that the 
University join the Workers’ Rights Consortium  (WRC http://www.workersrights.org/) a New York nonprofit 
corporation, an independent, non-political labour rights monitoring organisation, which makes efforts to collaborate 
to improve the conditions of workers in the global garment industry. The WRC Code meets the International 
Labour Organisation standard http://www.ilo.org/global/lang--en/index.htm.  SEAG approved after WRC 
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accreditation was adapted by our Director of Procurement to ensure compatibility with EU law, and then it was 
formally approved by The Court.  As we collaborate on procuring garments, we have advised other UK 
universities. WRC have helped achieve the Bangladesh Fire and Safety Accord [41] with over 100 well-known 
brands, after the horrendous Rana Plaza disaster. As garments are a tiny portion of our procurement, we are now 
working to develop and implement, across 150 suppliers,  initially those on framework agreements via APUC, a 
Supply Chain Sustainability policy [36] evidence of ‘eco label’ claims on environment, social, economic (tax 
payment behaviours) suitable for social audits over time. We believe the student leadership from Edinburgh, 
Aberdeen and National Union of Students -Scotland working with procurement people, environmental specialists as 
equals is unique and meets the Suppliers Charter in the Scottish Sustainable Procurement Action Plan 2009 [34]. 
 
We are independently assessed as ‘superior’ in  Procurement Capability Assessment [42] which includes Scottish 
flavour of the Flexible Framework [25] Question 4.5 is ‘How does the organisation monitor  progress towards 
demonstrating sustainable procurement practices and processes?’ and refers to the Flexible Framework levels. 
   
Discussion: In the context of a global institution with strategic drivers for excellence, and academic freedom, with 
student activists and world experts at the University of Edinburgh, it is relatively easy to see sustainable and 
socially responsible procurement as a natural underpinning. Recent developments, partly described here, led to the 
Principal’s medal for Outstanding Service being given to the Director of Procurement in 2011. But we are still 
learning and aim to continuously improve so that the University of Edinburgh  'influencing the world since 1593' 
will still be able to continue to help future generations to meet the global challenges for another 400 years or more.  
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ABSTRACT Sustainable procurement has been identified by the EU as a conduit to meet the Europe 2020 targets 
on climate change and energy sustainability. It is unclear as to what extent sustainable procurement is being 
practised in Ireland and what barriers there are to implementing it in organisations. This study provides the first 
complete insight into the use of sustainable procurement in Irish commercial semi-state bodies. It explores the 
extent and type of use of sustainable procurement plus identifies and examines the challenges to its use. The 
literature review analyses the use of sustainable procurement and identifies nine internal and six external barriers to 
the use of sustainable procurement. 
 
A deductive approach is utilised in order to determine the barriers. Eleven participants, nine from the commercial 
semi-state bodies and two experts with knowledge of this subject, are interviewed using semi-structured questions. 
The research findings show that sustainable procurement is being practised in the majority of the commercial semi-
state bodies while its application is primarily in the environmental and economic aspects. Eight existing internal 
barriers are found to be present and three new internal barriers are identified. Evidence of four out of the six 
external barriers identified in the literature is found.  
Sustainable procurement is being practised by commercial semi-state bodies to varying degrees. Definition of 
sustainable procurement, the absence of mandatory guidelines, cost, time and a dearth of sustainable procurement 
knowledge by suppliers are some of the main barriers put forward by participants. More direction and support is 
required from the government and the EU to help overcome these barriers. 
 

1.� INTRODUCTION 
 

The  United  Nation’s  commissioned  report  in  1987  entitled  “Our  Common  Future”  chaired  by  the  Norwegian  Prime  
Minister, Gro Harlem Brundtland advocated that long term strategies must be put in place to protect the 
environment and allow for sustainable development. This report, the third independent world commission of its 
kind, also highlighted the importance of food security, the danger of increasing population and the threat to species 
and our eco-systems (World Commission on Environment and Development, 1987).  Over two decades later, in 
March 2010, the European Commission issued its 10 year strategy entitled Europe 2020, with five targets; 
employment, research and development, climate change and sustainability, education and fighting poverty and 
social exclusion. There are common themes between the UN and EU reports.  
 
Public Procurement, by way of Sustainable Procurement (SP) or Green Procurement (GP), has been identified by 
the EU as one conduit which can greatly assist in attaining these targets (http://ec.europa.eu/europe2020).  This is 
due to the influence that public procurers can have over the market as a result of the annual public expenditure of 
over two trillion Euros. The use of sustainable and green procurement criteria, in the procurement of goods, 
services and works, can assist in attaining these goals. Therefore the EU has decreed that SP should be utilised to 
achieve these targets (Buying Green 2011).  Member states have reacted differently to the Europe2020 objective so 
in order to stimulate action in this area each member state   has   been   encouraged   by   the   EU   to   “adopt  National  
Action Plans (NAPs) for greening their public procurement, outlining the priority objectives at national level and 
setting out the environmental criteria for some priority product categories”   (Tarantini,  Loprieno   and  Porta  2011, 
p.2473) in order to align its strategy with Europe 2020 targets.   
 
It has been demonstrated that the rates of adoption of NAPs by EU member states vary however. According to a 
report entitled The Uptake of Green Public Procurement (GPP) published in 2012 the EU27 this rate of adoption 
may account for the high rate of uptake in GPP in some countries (e.g. Denmark over 80% uptake – NAP 
introduced in 1994 and revised in 2008) and the low rate of uptake in others (e.g. Ireland less than 20% uptake – 
though there was no NAP in place at the time of study it has since been published in 2012) (Appendix I). Some of 
the main findings of the study conclude that the uptake of core GPP criteria is on the increase, the uptake varies 
significantly across the 27 countries and that many authorities have difficulty in using GPP criteria in its 
procurement processes (European Commission 2012).  
 
The  Irish  Government’s  own  NAP,  entitled  ‘Green  Tenders’,  was  launched in January 2012. Its objective is to assist 
public authorities in using GPP in order to procure more resource-efficient and environmentally friendly goods, 
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services and works with public money.  It is apparent from this publication that there is a national agenda to utilise 
SP however it is still without real legislative obligation. As a result it is unclear as to whether it is actually being 
implemented by public and semi-state bodies and what, if any, barriers exist in preventing its use. Little research 
has been conducted in the use of SP in an Irish context, particularly from a commercial semi-state perspective. In 
light of this, a first qualitative insight into how SP is being practised in Irish commercial semi-state bodies will be 
conducted by exploring its use in these organisations. Secondly the research will attempt to ascertain what the 
barriers are to using SP and will then examine these barriers.  
 

2.�  LITERATURE REVIEW 
 

2.1 Introduction  
It is widely acknowledged that public procurement is a key actor in stimulating economic activity throughout the 
EU. The role of procurement in organisations has increased in recent years particularly in public authorities as a 
result of the worldwide economic recession and the resultant decrease in funds for government expenditure. A 
greater emphasis, especially in Ireland, has been placed on the need for the reduction of costs and obtaining better 
value for money. By procurement it is understood that it includes; 

all activities required in order to get the product from the supplier to  its  final  destination…based  on  total  
cost of ownership (TCO), rather than price. (Van Weele 2010, p.407)  

 
When procurement is carried out on behalf of the public, according to Uyarra and Flanagan (2010, p.6), it is the 
“acquisition   of   goods   and   services by   government   or   public   sector   organizations”   and   according   to  McCrudden  
(2004) can assist in delivering government objectives like encouraging innovation in domestic supply markets, 
through the use of public money in supporting social and environmental aims. It is also noted by Thai (2001) as one 
of the key economic activities of government.  
 
Environmental management has made it onto the agendas of organisations both in Ireland and the EU. This is 
reflected in the growth of quality environmental management   system   standards   such   as   ISO14001  and  Europe’s  
Eco-Management and Audit Scheme (EMAS) (Morton 2002). Sustainability and sustainable development has also 
gained  more  importance  of  late.  The  use  of  the  term  sustainable  development  “development  which  meets the needs 
of  the  present  without  compromising  the  ability  of  future  generations  to  meet  their  own  needs”  (World  Commission  
on Environment and Development 1987) was propagated by the Bruntland Report. Sustainability, as Shrivastava 
(1995, p.955) puts it, can   be   viewed   as   “the   potential   for   reducing   long-term risks associated with resource 
depletion,  fluctuations  in  energy  costs,  product  liabilities,  and  pollution  and  waste  management.” 
 
There is an abundance of definitions of sustainable development and sustainability but it is generally accepted that 
it  refers  to  the  consideration  of  the  social,  economic  and  environmental  aspects  of  an  organisation’s  business  and  its  
interaction with these elements.  However Carter and Rogers (2008) argue that a review of existing literature 
demonstrates that sustainability has not been defined and applied consistently in research. Elkington (1998, 2004) 
conceptualises   it   as   the   ‘triple   bottom   line’;;   the   balancing   of   environmental,   economic   and   social   goals   from   a  
microeconomic viewpoint.  
 
Carter and Rogers (2008) deign that sustainability is now featuring in management and operations literature. It is 
not certain however if the application of the ideals of sustainability adds value to businesses and thereby increasing 
the chances of economic success as it appears that little grounded research has been carried out in this area. Such 
data would be of benefit to any organisation which has implemented sustainability measures recently and is looking 
to establish what, if any, added value was achieved. Equally an organisation looking to push through sustainable 
actions would gain from such research. The relationship between sustainability and procurement is one that also 
requires further exploration and will be discussed later in the literature review. 
 
2.2 The Social, the Environment and the Economic 
The development of the social, economic and environmental aspects of businesses has been evident for some years 
now. For instance ideas of social responsibility have been debated for decades. Davis (1960 cited in Carroll 1979, 
p.497), Eels and Walton (1961 cited in Carroll 1979, p.497) and Milton Friedman (1962 cited in Carroll 1979, 
p.497) all give their arguments concerning what they believed the social responsibilities of businesses to be. Inter 
alia  McGuire   (1963  cited   in  Carroll  1979,  p.497)  put   forward   the  opinion   that  “the   idea  of  social   responsibilities  
supposes that the corporation has not only economic and legal obligations, but also certain responsibilities to 
society which extend   beyond   these   obligations”.  Manne   (1972)   believed   that   any   act   of   CSR   (Corporate   Social  
Responsibility) on the part of an organisation should be purely voluntary. 
 
Archie  Carroll’s   (1979)   corporate social performance model (Fig. 1) looked at, among others, the legal, ethical, 
economic and environmental responsibilities that come with CSR both from a management and business 
perspective. His model was intended to assist management in understanding that social responsibility and economic 
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performance of businesses were not separate entities but a whole one. Consideration of social, economic and 
environmental factors by businesses is difficult as Hawkins  (2006,  p.12)  states  that  “It  is  a  complex  task  to  factor  
sustainable, economic, environmental and social objectives  into  business  decision  making”.    Baker  (2002)  writes  in  
a similar vein about the promotion of sustainable development and the boundaries between the economic, 
ecological and social aspects of it.    
 

 
 

Figure 1: The Corporate Social Performance Model  
 

2.3 Sustainability in Business  
Organisations are increasingly adopting the concept of sustainability to assist in their quest for greater market share.  
Media, academic literature and company practices trends show that there has been an increase in concern in relation 
to sustainable development and also the affect that businesses can have on the environment and society (Boykoff 
and Boykoff 2007).  This has been demonstrated by the introduction of the Dow Jones Sustainability Indexes by the 
Dow Jones and the FTSE4Good Index Series by the FTSE (Walker and Brammer 2012, p.1). 
 
However is it possible for companies that engage in sustainable practices to achieve greater economic performances 
than companies who simply focus on economic performance alone?  Hoffman and Bazerman (2005, p.16) 
encapsulate and diagnose this question succinctly:  

The key to resolving this debate is the recognition that (social and environmental) behaviours are 
sometimes  profit-compatible and sometimes not. When parties acknowledge this simple fact, it becomes 
easier  to  convince  corporations  to  adopt  (environmental  and  social  initiatives)  that  are  mutually  beneficial.   

 
In terms of procurement an assumption can be made to this effect also. However when compliance with EU public 
procurement directives is required it becomes a much more complex task. Within business disciplines comparative 
developments in social, environment and economic areas have been conceptualised. For example within business to 
business marketing enviropreneurial marketing looks at managing customer demand in a more sustainable manner. 
In has begun to incorporate the practice of greener strategies in their discipline. It was Varadarajan (1992) who first 
created the term enviropreneurial marketing and it was used to express the need for marketing to integrate 
environmental and entrepreneurial aspects into their marketing strategies.  The initial concept of enviropreneurial 
marketing has been developed further by Banerjee et al. (2003) who advanced the idea of corporate 
environmentalism in two main elements; environmental strategy and environmental orientation.  
 
Life Cycle Assessment is an effective tool that can be used across all disciplines such as engineering, science as 
well as procurement and evaluate the total cost of a product from beginning (birth) to its end (death). It is one of a 
group of similar terms given to methods of determining the overall cost of buying a product to an organisation.  
LCA can also be referred to as Life Cycle Cost (LCC) and Total Cost of Ownership (TCO) though TCO is more 
commonly used with regard to Information Communication Technology (ICT) products. Traditional supplier 
selection methods, which were based mainly on price, often deemphasised costs attributable to all aspects of a 
supplier’s  performance  and  usually  disregarded  internal  costs.  Taking  account  of  all  costs  is  a  sustainable  method  of  
measuring the actual total cost of a product or service. Also it can incorporate the costs of order replacement, 
researching and selecting potential suppliers, receipt and inspection of goods, delivery costs, storage and end of life 
disposal.  
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LCA is a vital tool in SP and aids strategic cost management. Lysons and Farrington (2006, p.58) point out that 
there are advantages in terms of environmental factors, durability factors, obsolescence and changing demand when 
using LCAs. An example of its use can be found when trying to measure the total environmental impact of a 
product or service on the earth as evidenced by Tarantini, Loprieno and Porta's (2011) case study of windows in 
Italy. This study provides a thorough examination of a life cycle in terms of the actual production of the windows, 
its part in the building process, its phase in use and finally its end of life disposal. These examples show that 
businesses and their functions are aware of and are adopting ways of managing sustainability and the three elements 
(social, environment and economic) into their business strategies and operations. The emergence of SP since is one 
such policy or strategy to manage the environment from a procurement perspective. 

 
2.4 Sustainable Procurement 
SP also incorporates these three elements; social, environmental and economic.  There are many definitions of SP.  
One such definition from The UK Sustainable Procurement Task Force states that it is; 

a process whereby organisations meet their needs for goods, services, works and utilities in a way that 
achieves value for money on a whole life basis in terms of generating benefits not only to the organisation, 
but also to society and the economy, whilst minimising damage to the environment. (DEFRA 2006)  

 
In simpler terms SP can be viewed as a method by which an organisation can improve the procurement of products 
or services by environmental, economic and social means (Oruezabala & Rico 2012, p.574). Sustainable 
purchasing, as Van Weele (2010) labels it, is more often referred to as Corporate Social Responsibility (CSR). 
Related terms include environmental purchasing (Morton 2002), socially responsible public procurement (SRPP) 
(EU Buying Social 2010), green supply chain management (Lamming & Hampson 1996), sustainable public 
procurement (Preuss 2009), purchasing social responsibility (Carter and Jennings 2002; Carter 2005) and 
environmentally preferable purchasing and green procurement (Tripathi & Petro 2010). 
 
The use and awareness of SP is on the increase and in some organisations has moved to a strategic level. 
Nonetheless some confusion still subsists in the relationship between SP with its three fundamentals and GPP. Can 
GPP be labelled as a true subset of SP and is the integration seamless? Or is GPP a silo of its own? Either way 
discourse is vital to clarify their meanings and roles in order that they are understood and implementable by front 
line public procurers and relevant stakeholders. 
 
Though SP has dined at the strategic table in some organisations its increase in importance has been slow. As far 
back as 1996 Lamming and Hampson (1996) wrote that at the time purchasing was starting to command a greater 
role in the future strategy of organisations and therefore needed to have the right policies in place to manage the 
issues, many of which would have an effect on the environment. Again Lamming (2002) and Morton (2002) insists 
that  purchasing’s  place  in  today’s  organisational  structure  is  becoming  more  important  as  it  assumes  a  strategic  and  
integral position. It may still be argued that procurement, including SP, is still trying to realize a more strategic role 
in organisations today. Strategic or not, it can be difficult to measure the extent of the use of SP both in private and 
public sector. 
 
2.5 Guidance 
Guidance in the form of legislation and policies can support public procurers in engaging in SP. Lamming and 
Hampson (1996, p.45) claim that in relation to decreasing the risks that businesses face from environmental issues, 
there is a small level of guidance available for them to do so in a constructive manner. The EU, to their credit, have 
published numerous guidance documents in this respect; Buying Social – A guide to Taking Account of Social 
Considerations in Public Procurement (2010), Buying Green – A Handbook on Environment Public Procurement 
(2011), Public Procurement for a Better Environment (2008a), Pre-Commercial Procurement (2007), Integrating 
Social Considerations into Public Procurement (2001) and Green Public Procurement – A Collection of Good 
Practices. Despite the development of these policies, guidelines and frameworks relatively little research has looked 
at the use of SP in the public sector (Preuss 2009; Walker and Brammer 2009; 2011; Oruezabala and Rico 2012). 
 
In Ireland specific legislation and guidance can be found in the previously referred to Green Tenders (2012), the 
Strategy for Renewable Energy 2012-2020 by the Dept. of Communications, Energy & Nat Resources (DCENR 
2012), Circular 10/2010 by the Dept. of Finance (2010), Using Public Procurement to Stimulate Innovation and 
SME Access to Public Procurement (DETE 2009), the Energy Efficient Public Procurement Regulations (2011) and 
the SEAI’s  (Sustainable Energy Authority of Ireland) National Action Plan. For example in the SEAI’s  Plan  2010-
2015, the same EU objective of a 20% energy saving by 2020 is  outlined.    They  also  highlight  “Green  Procurement  
Practices  employed  by  the  Public  Sector  and  all  significant  businesses”  (www.seai.ie)  as  a  means  to  accomplish  this  
aim. However if publicly funded bodies are not using SP then Ireland may find it difficult to fulfil its 2020 EU 
energy mandate and there still exists the problem of gauging what, if any, SP is being practised in Ireland.  
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2.6 Commercial Semi-States in Ireland 
It is important that when researching within the terms of reference that is the Irish commercial semi-states, that 
their meaning and the difference between it and the public sector is understood. Lee (2007) posits that: 

Semi-state bodies are established by government, completely or partly with public funds, to undertake a 
specific commercial, promotional, regulatory or semi-judicial function in the public interest. A minister 
appoints a board of directors but the directors are obliged to implement government strategic policies and 
are accountable to government and the Oireachtas for their   actions”.  The   commercial   semi-state bodies 
were expected to combine enterprise with public accountability. They were to have the flexibility and 
initiative of private enterprises but to observe a public interest mandate (Lee 2007, p.4).    

 
Johnson and Scholes (2001) explain the differences between the public sector, semi-state and private sector in 
relation to their consideration of forces in the market. They state that organisations in the public sector are normally 
politically driven thereby meeting political demands whilst the semi-states are positioned in the middle between the 
polar opposites of the public sector and private sector. The major difference structurally between these 
organisational types is that a board of directors is appointed to a semi-state organization so that semblance of public 
control can be maintained by it and the appropriate government Minister (Johnson and Scholes 2001). So 
effectively semi-states are in some ways similar to public sector organisations though operating in commercial 
markets.  
 
In terms of procurement some Irish commercial semi-states fall under the Utilities Directive 2004/17/EC (as 
opposed to the Public Procurement Directives 2004/18/EC) which is for entities operating activities in the utility 
sectors of transport, water, energy and postal services.  The main differences here include the threshold levels and 
the procedure types that can be employed. However both directives allow for the use of SP the use of which will 
now be explored from existing literature. 
 
2.7 Exploring the Use of Sustainable Procurement  
Although  SP’s  profile  and  influence  is  increasing  in  policy  circles  around  the  world,  very  little  is  known  about  the  
extent to which SP policies and practices are embedded within the practice of public procurement professionals 
globally (Walker & Brammer 2009, p.2).  According to Srivastava (2007) and Vachon and Klassen (2008) existing 
literature on sustainable supply chain management has primarily focused on manufacturing in the private sector of 
which there is a considerable amount. A substantial amount of research has also examined features of SP in private 
sector organisations, often with an emphasis on manufacturing industries and the environmental dimension of 
sustainability (Simpson and Power 2005; Srivastava 2007; Svensson 2007).  
 
Comparatively little articles have studied sustainable supply chain issues in a public sector context (Mitra and 
Webster 2008). Walker, Di Sisto and McBain (2008) ruminate as to whether this is due to a lack of environmental 
supply practice within the public sector or that it is just under-researched. A study which has been conducted in the 
public  sector  is  Walker  and  Brammer’s  (2009)  study  of  the  use  of  SP  in  the  UK  public  sector.  Oruezabala  and  Rico  
(2012) assess the effect of sustainable public procurement on the management of suppliers in the setting of public 
hospitals in France. Walker and Phillips (2006) and Brammer and Walker (2011) also conduct research into SP in 
the public sector but from an international perspective. 
 
Research, in both public and private sector, has tended to focus on issues such as SMEs (Greer 1999; Loader 2005, 
2007; Glover 2008), sectors such as local government (Thomson and Jackson 2007; Preuss, 2007, 2009) specific 
geographical locations such as Northern Ireland (Erridge and Murray 1998; Murray 2000; Fee, Erridge and 
Hennigan 2002), California (Swanson et al. 2005), The Netherlands (Deboer and Telgen 1998) UK (Quayle 1998; 
Quayle and Quayle 2000; Walker and Brammer 2009; Pickernell et al. 2011).    
 
2.9 Research into Sustainable Procurement in Ireland 
It can be argued that very little research has been conducted into the use of SP in Ireland. A recent quantitative 
research was conducted in March 2012 by the National Procurement Service (NPS) entitled   ‘Opportunities   in  
Public  Sector  Procurement’.  This  was   the   first  national  annual   survey  of  public  procurement  practices   in  Ireland.  
The report gave a comprehensive view of the public procurement market in this country, from both the procurer and 
the supplier perspective and was conducted through the national tender website www.etenders.gov.ie and the 
findings in relation to SP have been interesting.  
 
For example only 60% of public procurers stated that sustainability in the environment was an important/highly 
important concern. With regard to the sustainability of the local economy just over half of public procurement 
practitioners considered this to be an important/highly important concern while 37% indicated that it was neither 
important nor unimportant. Also nearly two-thirds of public procurers specified that access for SMEs to public 
procurement was important/highly important. So in these three areas related to SP a large tranche of public 
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procurers did not view sustainability of the environment and the local economy or SME access as important/highly 
important. Survey results did not take into account participants from the commercial semi-state separately so it 
cannot be determined whether the percentages are higher or lower for these entities alone.  
 
In a related study undertaken by Sweeney (2007), though in a somewhat different context, of CSR in Irish 
businesses found that it is a relatively new development in Ireland as opposed to other areas in the world. Among 
the other findings was that both large and small companies had difficulties in defining CSR. In terms of barriers, 
larger firms believed SMEs may lack resources such as finances, HR or time however the SMEs stated that only 
cost was a barrier.  
 
Other notable research carried out in an Irish context concerns a report by Ryan, Dunphy and Henry (2008) entitled 
“Study of Awareness & Knowledge of Sustainable Procurement among Procurement Professionals & Identification 
of   Education   &   Training   Needs”. It examines the amount of awareness and knowledge which procurement 
professionals possess in relation to SP and analyses what training and courses exist for sustainable procurement in 
Ireland. The main outcomes were that knowledge and comprehension of green/sustainable procurement were very 
small and also a requirement for training was identified. On the other hand, the second conclusion arrived at was 
that there was not a demand for green or sustainable procurement education.  
 
Flynn et. al. (2012) look at  a  local  authority’s  attempt  to  use  SP  while  keeping  in  line  with  its  corporate  objectives.  
This case study provides a concrete Irish example of sustainable public procurement in practise. Apart from the 
hereto mentioned cases it appears that little other research has been conducted of SP in Ireland particularly in 
commercial semi-state bodies. Therefore this research will attempt to follow on from these studies and also address 
a gap by exploring the use of SP in commercial semi-state context.  
 
RESEARCH QUESTION 1: How is sustainable procurement currently being practised by commercial semi-state 
bodies in Ireland? 
RESEARCH OBJECTIVE 1: To explore the use of sustainable procurement by commercial semi-state bodies in 
Ireland. 
 
 
2.10 Barriers to Sustainable Procurement  
New ideas and concepts often face challenges to their introduction and use. Surmounting these challenges will 
determine whether they are successful or not. SP is no different. Existing literature shows several investigations into 
the barriers that are preventing the use of SP. Preuss and Walker (2011) examine the different psychological 
barriers that slow the use of sustainable development in public procurement. Walker  and  Brammer’s  (2009)  study  
of SP in the UK public sector utilise open ended questions to elicit information with regard to the perceived barriers 
to and also what facilitated the practice of SP. Respondents provided twenty-one barriers and twenty-one 
facilitators. 
 
Some studies have looked at both the barriers and drivers of SP. Walker, Di Sisto and McBain (2008) explore 
factors that drive and prevent organisations from implementing environmental supply chain practices in the private 
and public sectors. Walker and Brammer (2012) examine the relationship between e-procurement and SP, 
identifying factors that assist in this relationship but also factors that hinder it. Detecting the key sustainability 
performance  drivers  of  corporate  social  performance  is  the  subject  of  Epstein  and  Roy’s  (2001)  work  whilst  Walker  
and Phillips (2006) exploration of emerging issues with regard to SP discover issues, restrictions and suggestions to 
assist in the furthering of its use. 
 
2.11 Barriers to Sustainable Procurement in Ireland 
Implementing SP practices is a challenge facing all businesses in Ireland particularly public sector and semi-state 
bodies and this requires further investigation as a potential barrier to sustainable procurement. This research hopes 
to identify the barriers preventing the use of SP in Irish Commercial Semi-States. It is important to 
compartmentalise the possible barriers to SP in order to evaluate them appropriately. So, similar to Walker, Di Sisto 
and McBain (2008), Sharma et al. (2010) and Preuss and Walker (2011), the literature was examined from an 
internal and external perspective in order to identify barriers.  
 
2.12 Internal Barriers to Sustainable Procurement 
The barriers within organisations can often inhibit change, as a result of strict adherence to certain practices, 
punitive perspectives and/or the organisational culture (Gough & Scott 2001). It is important that the internal 
barriers can be identified in order that strategies can then be put in place to surmount them. 
 



 7 

1 - Management: There is often no strategic role for procurement, sustainable or otherwise, at a high level of some 
organisations. Tripathi & Petro (2010) argue that functions within an organisation must be aligned in order to 
implement practises effectively. Hence to incorporate SP, a company must have an objective (from senior 
management) to improve their environmental and sustainability performance (Oruezabala and Rico 2012). 
Sweeney’s   (2007,  p.519)   study   found   that   “All   firms  agreed  strongly   that   the   interest  and   involvement  of   senior  
management is crucial to the successful implementation of CSR.”  To  draw  parallels  with  a   similar   study,  Quinn  
(1997) established that the existence of a positive relationship between the outlooks and interests of the managing 
directors and the level of CSR carried out by these organisations in the Irish sector. 
 
Organisations today have competing objectives each vying for the most influence and is reflected by senior 
management’s  commitment   in  encouraging  and  enabling   these  objectives   to  be   implemented  and  practiced.  As  a  
result management needs to nurture core values (such as SP) and integrate these into the culture of the organisation 
(Trevino et al. 2000; Joyner et al. 2002; Hammer 2004). Equally, if there is no management commitment then 
objectives, like SP, will not work (Min and Galle 1997; New et al. 2000). Similarly  Walker  et  al.’s  (2009,  p.359)  
research recognises that a lack of organisational commitment is an impediment to SP. Hawkins (2006) speculates as 
to the reason why sustainability factors are not a priority for management. 
 
In terms of leadership Menon and Menon (1997), Banerjee et al. (2003) and Hammer (2004), accentuate the 
importance of the role of management, proposing that leadership is vital in adopting green marketing strategy. Egri 
and Herman (2000) found that leadership styles and the personal values that leaders' have, such as an openness to 
change, can have a positive influence of a company's environmental strategy. If leaders are not open to change then 
this can negatively affect the strategy of a company. Walker  et  al.’s  (2009,  p.359)  research recognises that barriers 
to SP experienced by practitioners include a lack of organizational commitment short-term thinking. 
 
2 – Cost: Purchasing and procurement in general is growing in importance in companies and is also assuming a 
more strategic role. In tandem with this growth, a greater understanding, appreciation and concern has developed of 
the environment. Together purchasing and supply chain management can exert more influence on the market place. 
One issue or perceived problem with sustainable procurement is the cost element. Does environmental or greener 
purchasing negate achieving savings or imply a reduction in quality standards? This is certainly a challenge for 
companies (Morton 2002; Sharma et al.2010; Oruezabala and Rico 2012). 
 
Bowen et al. (2001) put forward the argument that financial incentive is the main reason for implementing a green 
supply chain in organisations. This is confirmed by Rao and Holt (2005) as they state that a positive relationship 
occurs between green supply chain management   practices   and   organisations’   competitiveness and economic 
performance. The limited resources of small companies and government pressure to aggregate contracts to extract 
financial savings are combining to have an effect on the use of SP (Walker and Preuss 2008). 
 
SP is often viewed as opposing the main goal of procurement which is to reduce costs and attempts to implement 
SP can falter as a result of the cost, or perceived cost, implications (Walker et al. 2009). These costs are often a 
significant obstacle when trying to integrate environmental practices into standard supply practices (Min & Galle 
2001, 2007).  That performance measurement can focus mainly on savings and other economic aspects of an 
organisation, procurement managers will therefore be less motivated to introduce or implement sustainable 
practices (Preuss 2005). 
 
3 – Time: Due to the current economic recession and the requirement for cost savings, short term needs are being 
prioritised over long term considerations such as the environment. So focusing on the traditional aspects of quality, 
delivery and cost exposes companies to short termism and also may restrict the supplier or manufacturer in utilising 
more sustainable processes (Hawkins 2006). Short-term thinking (Walker et al. 2009) and short-termism (Walker & 
Phillips 2006) are also identified as barriers in the research carried out. Can the length of time required to research 
and incorporate SP into procurement whilst ensuring it is related to subject matter be a barrier? 
 
4 – Further Training: Gelderman  et  al.’s  (2006)  findings  show  that  in  terms  of  increasing  compliance  with  public  
procurement directives, educating and training purchasers will be of significant assistance. The lack of training has 
been found to be a barrier to SP. Further training is therefore a requirement to overcome these barriers (Bowen et al. 
2001; Walker and Phillips 2006). Preuss and Walker (2011) note that individual training for procurers should 
emphasise the importance of SP along with the financial targets. Hayes and Allison (1998) state that learning at all 
levels of an organisation is of vital importance in order for them to adjust to changes in the internal and external 
environments.  However as the role of SP increases in importance, especially from a political perspective, training 
has been recommended to help procurers implement SP (Helm et al. 2005; DEFRA 2006). 
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5 – Conflict with E-procurement: It is possible that there may be conflict between the advantages that e-
procurement can provide and SP particularly in relation to small and/or local suppliers. For example Walker and 
Brammer’s  (2009)  research  found  that  a  large  part  of  SP  practiced  in  the  UK  centred  on  purchasing  from  small  and  
local suppliers (Walker and Brammer 2009). This in itself demonstrates good SP in action. However later research 
conducted by the same researchers discovered that e-procurement policy and SP policy are conflicting policy 
objectives. This can occur for instance where local or small suppliers do not have or cannot afford the technology to 
use e-procurement and as a result cannot reduce the amount paper used in invoicing as opposed to e-invoicing 
(Walker and Brammer 2012, p.11). 
 
6 - Individual versus Organisational: Though organizations develop recognized procedures and strategies which 
workers   should   follow  as  much  as  possible,   these  workers  are  also  human  beings  and   therefore  have   “their  own  
individual strategies, based on their abilities, needs and goals. Resulting tensions lead to a series of internal and 
external adaptation processes within and beyond  the  organization”  (Preuss  and Walker 2011, p.495). This may be a 
barrier for organisations wishing to implement SP but do not have the support of some individuals. 
 
7 - The Individual: A relationship has been found to exist between motivation and sustainability which emphasises 
the importance of  ‘environmental  values’  (Egri  and Herman 2000) and for the championing of environmental issues 
(Anderson and Bateman 2000).   If individuals consider compliance with environmental regulations as important 
then these individuals will achieve greater success in instigating green practices (Sharma 2000; Min and Galle 
2001. On the other hand, these factors may decrease the motivation of an individual to assume the task of 
introducing sustainable development practices thereby creating a barrier (Preuss and Walker 2011).   
 
Sutinen  and  Kuperan   (1999)  contend   that   individuals’  own  personal  values   influence   their  behaviour   in   terms  of  
compliance. Compliance will decrease with regulations if moral responsibility is weakened and will influence 
others to imitate non-compliance thus creating further barriers. Therefore is actual enforcement the only way of 
changing this behaviour? 
 
8 – Organisational Culture: Organisation behaviour is moulded by its norms, routines and cultures according to 
Douglas (1987 cited in Preuss and Walker 2011, p.497). Therefore an effective working organisation needs its 
culture and structure to be aligned (Handy 1993 cited in Burnes 2004, p.897). Some participants in Walker  et  al.’s  
(2009) study suggest that it is necessary for the culture of procurement to change so that SP can be used.  
 
9 – Reluctance to Change: Altering how procurement staff work can be fraught with a pervasiveness of inertia and 
risk aversion (Preuss and Walker 2011, p.506). This reluctance to change is common with change, whether 
organisational   or   departmental.   Their   research   also   found   that   “intraorganisational   adaptation   processes   within  
public sector organizations can create psychological barriers   for   sustainable   procurement   initiatives   too”   (Preuss  
and Walker 2011, p.507).  
 
2.13 External Barriers to Sustainable Procurement 
1 – Legislation and Compliance: Compliance with legislation and regulations can have a bearing on whether certain 
activities are carried out. Compliance can have a negative or positive influence. An example of a positive influence 
can be seen in reverse logistics (Chan et al. 2012) and also the recycling and remanufacturing of products. These 
activities are usually carried out as a result of regulation (Maxwell and Van der Horst 2003). However when 
regulations or legislation are unclear they can become an impediment to SP according to Morgan (2008, p.1246). 
 
In terms of compliance, Tyler (1990) comments that public choice theory puts forward the idea that compliance is 
determined by whether a procedure is deemed fair and legitimate (cited in Sutinen and Kuperan 1999, p.179). From 
a  psychology  perspective  it  is  commonly  believed  that  a  person’s  own  values  influence  their  compliance behaviour 
(Sutinen and Kuperan 1999). Kelman (1958 cited in Gelderman 2006, p.5) advises that compliance can have an 
adverse influence in situations where an individual complies as a result of a reward or to avoid punishment instead 
of its actual content. Therefore if SP was to be made mandatory by the EU would this have a negative influence on 
procurers who comply for the sake of complying? On the other hand should, as Gelderman (2006, p.5) points out, 
“compliance   with   the   directives…   be   considered   as   a necessary condition not as a sufficient condition for the 
effectiveness of the public procurement  regime”.  If  yes  then should this perhaps apply to SP in the EU also? 
 
2 – Policy Entrepreneurs/Converts: An early study of the integration of environmental criteria into organizational 
buying   processes   by   Drumwright   (1994)   found   that   two   groups   of   employees   play   a   special   role.   ‘Policy  
entrepreneurs’   are   middle   managers   with   a   personal   interest   in   greener   approaches   to   purchasing,   whose  
commitment arose from moral  reasoning  and  not  primarily  from  economic  benefits.  The  other  group  are  ‘converts’,  
who initially resist the policy but later became convinced of its merits. Notably, purchasing managers were not 
represented in either of the two groups. 
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3 – Cultural Relativism: Is SP predominantly a European or First World concern and therefore an Irish concern? A 
finding from Walker and Phillips (2006, p.574) relates to the idea of cultural relativism and that SP can be practised 
in a developed country whereas procurement in a developing country may be more concerned with the basics of 
procuring food instead of the consideration of sustainable or ethical issues of SP. Lodge (1990 in Maignan 2001, 
p.59) looks at the effect that national ideologies have on corporate social responsibilities in France, Germany and 
the U.S. He differentiated between the U.S. whom he believed were individualistic, focusing on the short term 
advancement of the individual. This contrasts with France and Germany whom he classified as having 
communitarianism ideologies which emphasised the requirements of the community. Maignan (2001) in her 
consumer survey on this topic found the above to be valid.  
 
4 – Obligation: Similar to compliance, is obligation a barrier or a facilitator to SP? Levin and  McDowell’s  (1983  in  
MacNeil   1985,   p.501)   definition   of   obligation   “supposes   that   one   engages   voluntarily   in   an   act   that   objectively  
imposes  an  obligation”.  As  the  government,  and  the  EU  for  that  matter,  have  not  compelled  organisations  to  use  SP,  
is the fact that some organisations will not use SP mean they have not voluntarily engaged themselves in an 
obligation to use SP? 

 
5 – Protectionism:  Nielsen and Hansen (2001, p.258), write about buying behaviour in public procurement in the 
EU  and  state  that  “the  preference  of  local  public  authorities  for  local  suppliers  will  be  evidence  of  protectionism”.  
Conversely however SP advocates the social benefit of buying locally. Can a balance be found by public 
procurement practitioners? The study also highlights the challenge of ensuring that public buyers provide full 
transparency to the market in order to limit the preference for buying nationally.An international study on SP 
practices by Brammer and Walker (2011) found a somewhat strong focus on buying from small and local 
businesses which though good socially may also suggest an element of favouritism in procurement. It is 
conceivable that this could be viewed as a form of protectionism also. 
 
6 – Supplier Knowledge: Another barrier found was that supplier expertise was poor in the implementation of 
aspects of SP (Oruezabala and Rico 2012). Research by Vachon and Klassen (2008) and Walker and Brammer 
(2012) shows that the greater the communication and collaboration with suppliers the better the sustainability and 
SP measures that can be introduced. If no real buyer-supplier relationship exists it is possible that this can restrict or 
even prevent the use of SP. If suppliers do not possess the requisite knowledge to provide information for a life 
cycle assessment (LCA) of a particular product (Tarantini, Loprieno, and Porta 2011) a buyer will not be able to 
utilise this aspect of SP.  
 
2.14 Overview of Barriers The nine internal barriers found include resource difficulties (cost and time), 
management and leadership issues (commitment), individual (motivation) and organisational (culture, reluctance to 
change) needs and conflict with e-procurement (small/local suppliers). The importance of internal support in 
implementing new practices such as SP cannot be over stated and trying to overcome these barriers are significant 
challenges. The six external barriers involve legislation and policy, cultural relativism, obligation, protectionism 
and supplier knowledge. As opposed to internal barriers, it is much more difficult to surmount barriers that exist in 
the macro environment where procurement has relatively little influence. When paired with the internal barriers 
above the literature shows a substantial number of factors that have been found to prevent the use of SP in 
organisations. It is evident though that little research has focused on barriers in an Irish context and in particular a 
commercial semi-state context which this research will attempt to address and thus leads to the second and final 
research question and objective:  
 
RESEARCH QUESTION 2: What are the barriers to using sustainable procurement to its fullest potential in 
commercial semi-state bodies in Ireland?  
RESEARCH OBJECTIVE 2: To identify and examine the barriers to using sustainable procurement in 
commercial semi-state bodies in Ireland. 

 
3.� METHODOLOGY 

 

An exploratory research approach utilising all strands of data was employed. Procurement managers and 
procurement executives were the intended interviewees. The broad idea of conducting research into SP was 
narrowed down from initially looking at the use of SP in a Irish public sector procurement setting to the more 
focused and unexplored context of Irish commercial semi-state bodies. It was important to ensure that clear 
research questions and objectives were  set.  Myers  (2003,  p.21)  advises  that  “These  questions  should  be  framed  in  
such   a   way   that   they   are   answerable   empirically,   i.e.   by   obtaining   qualitative   data…The   questions   should   be  
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designed  to  answer  a  research  problem”.  The  research  question  should  be able to provide clear conclusions, in line 
with expected standards and not overly descriptive (Clough and Nutbrown 2012).  So the following research 
questions and objectives were set; 
Research Questions:  

(1) How is sustainable procurement currently being practised by semi-state bodies in Ireland 
(2) What are the barriers to using sustainable procurement to its fullest potential in Irish semi-state bodies? 

 
Research Objectives: 

(1) To explore the use of sustainable procurement by Irish semi-state bodies. 
(2) To identify and examine the barriers to using sustainable procurement in semi-state bodies in Ireland.   

 
The extant literature was reviewed next. A deductive approach was taken in this research and theories were 
assessed in relation to the data obtained. The researcher quickly acknowledged that literature concerning the use of 
SP in the private sector, green supply chain management and CSR, though not as relevant, was applicable. A gap in 
research was soon identified (the lack of research in Ireland especially in the commercial semi-states) which the 
proposed research aimed to fill (Wallace and Wray 2006, p.6).  
 
A  case   study   approach,   defined   as   “a   strategy   for  doing   research  which   involves   an   empirical   investigation  of   a  
particular contemporary phenomenon within its real  life  context  using  multiple  sources  of  evidence”  (Robson  2002,  
p.178) was used for this study. The goal of the case study was to utilise the empirical evidence gained from people 
in real organisations in order to provide a unique contribution to existing knowledge (Myers 2009, p.73).  
 
The research began with identifying the industry within which the organisation being interviewed operated in and 
its role within that industry. It was important to ascertain this early as the organisations operated in vastly different 
market areas from public transport,  ports, broadcasting and energy to name but a few. Also many of the 
commercial semi-states are small in size and as a result do not have designated procurement departments; this was 
essential to establish early   too.   The   research   then   focused   on   the   following   areas   of   each   of   the   participants’  
organisations; the role of procurement, Government/EU policy in SP, their knowledge of SP, the amount and type 
of SP practiced and the external and internal challenges to using SP. The importance of the Europe 2020 targets and 
the government publication of its NAP in January 2012 provided the background to the proposed research. The 
advent of procurement, including green procurement and SP, to the strategic level of some organisations means that 
SP is a topical subject. The setting of this research within the relatively narrow confines of the Irish commercial 
semi-state bodies means that these organisations and the procurement departments within, are the main stakeholders 
in this study.  
 
The primary data collection method utilised in this case study was interview based and a qualitative approach will 
be necessary to analyse the information collated. Theory plays a central role in the formation of a basis of 
understanding of a subject in question, as well as identifying the research objectives that were purposeful and that 
would supplement existing research work. There is a vast amount of theory surrounding the subject of interviews 
and the process as a whole (Myers 2009; Saunders, Lewis and Thornhill 2003; Bryman and Burgess 2002) and 
these helped shape the design and structure of the interview questions as well as assisting with the analysis of the 
interviews. Non standardised semi-structured exploratory interviews were used in this instance. A potential problem 
with interviews as a method of data collection is that some interviewees may have certain beliefs about the response 
the interviewer expects and may therefore give what they consider to be a correct or expected response (Collis and 
Hussey 2003).  To mitigate against this occurring Lee (1993) suggests that these problems can be overcome by 
increasing the depth of the interview.  
 
In selecting interviewees a non-probability sampling technique was used as the majority of interviewees will be 
from a homogenous group; procurement managers, procurement executives or the people responsible for 
procurement in their commercial semi state organisations. There are twenty-eight such commercial semi-states. Six 
of these organisations are the same entity or procure on behalf of another entity which is under its remit; the RPA 
and Luas, CIE and Iarnród Eireann, RTE and Raidió na Gaeltachta. When this is factored in it can be taken that 
there are 25 commercial semi-state bodies that procure goods and services.  
 
Each organisation was contacted to ascertain who the procurement manager was (different titles were used e.g. 
Head of Procurement, Chief Procurement Officer). As referred to earlier some semi-state bodies did not have 
procurement departments and so, depending on the internal structure of the organisations, this role fell under the 
remit of finance, operations administration and even in some cases the CEO (Chief Operating Officer). Then a letter 
of invite to participate in the study was sent to the relevant contact person of these 25 organisations. Out of the 25 
letters sent 8 of these replied; 6 agreeing to participate in the study, one agreeing to pass it on to their board for 
them to make a decision (of which no further communication was received) and one declining on the basis of staff 
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resources. Follow up requests were sent via email, as outlined in the letter, to 5 of the contacts on the basis that they 
were more likely to acquiesce to the invite to participate; a further 4 replied with 3 more agreeing to the interview, 
one declining on the basis of work commitments and there was no response from the other contact.  
 
Before  commencing   the   interviews   it  was  decided   that   the  views  of   ‘experts’  would  be  of  benefit   to   the  research 
study something Walker and Brammer (2012) and Oruezabala and Rico (2012) employed also. Two individuals 
working in organisations with a significant interaction with and influence on public procurement agreed and were 
interviewed first before conducting the other nine interviews. 
 
The data collected through the interviews is referred to as qualitative data. Saunders, Lewis and Thornhill (2003) 
describe this data that has not been quantified, non-numeric and is a result of all research strategies. Once the data 
has been collected it must be turned into results to be useful (LeCompte 2000). This is done through analysis. 
Analysis is akin to the taking apart and reassembly of puzzles (LeCompte and Preissle 2003 in LeCompte 2000, 
p.146)  and  is  “invariably  described  as  voluminous,  unstructured  and  unwieldy”  (Bryman  and  Burgess  2002,  p.216).   
 
 

4.�RESEARCH FINDINGS 
 

Nine commercial semi-state bodies participated in this research representing one-third of all commercial semi-state 
bodies in Ireland and an even higher figure of 37.5% when procurement on behalf of other bodies is taken into 
account. Of the nine commercial semi-state bodies that participated in this study two of them do not have 
designated procurement functions. These two organisations also were the smallest of the participants both in terms 
of turnover and numbers of staff. These organisations acknowledged the importance of procurement but were 
constrained by financial and human resources in having nominated resource for it. 
 
The number of procurement personnel differed between organisations and so too did the level of 
procurement/purchasing/supply chain qualifications of staff in the organisations of which only two did not possess 
any. With regard to if the organisation possessed a sustainability or green policy; five organisations had such a 
policy, two had policy statements and one had no policy at all. Table 1 offers some of the above basic background 
information of each participant organisation.  
 

 P = Participant P1 P2 P3 P4 P5 P6 P7 P8 P9 
Procurement 
department present Yes No  Yes Yes Yes Yes Yes Yes No 

Procurement more imp 
in org. in recent years Yes Yes Yes Yes Yes Yes Yes Yes Yes 

Procurement more 
strategic in org. in recent 
years Yes Yes Yes Yes Not sure Yes Yes 

Down the path 
towards it Yes 

Procurement 
qualifications in 
department/organisation Yes No  Yes Yes Yes Yes Yes Yes No 
Organisation 
sustainability / green 
policy in place Yes Yes 

Statement 
only Yes Yes Yes Yes 

Statement 
only No 

Sustainable Procurement 
policy in place 

Yes  No  

Part of 
Procuremen
t Policy 

Part of 
Procure-
ment 
Policy 

Part of 
Procure-
ment 
Policy Yes No 

Part of 
Procurement 
Policy No 

Approx. tender processes 
including SP in last 3 
years 100 

Don't 
know 24 100 80 

Nearly 
all 

Nearly 
all 

Unsure as new 
to role None 

  
Table 1: Background Data on Participant Organisations 

 

An understanding of the role that procurement had in each organisation was ascertained before moving to the main 
research  topic  of  SP.  For  that  reason  participants  were  asked  whether  procurement  had  “assumed  more  importance 
in  your  company  recently?”  and  if  procurement  had  “assumed  more  of  a  strategic  role  within  your  organisation?”  In  
relation to the first question all nine stated that procurement had become more important for reasons such as cost 
reduction, the economy, value for money, newly centralised department and legislation inter alia. While not as 
forceful as the previous, the responses to the latter were generally positive that procurement had taken on a more 
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strategic role in their respective organisations although two participants noted that a lot of the procurement 
practised  was   still   reactive  with   another   declaring   that   procurement  was   “down   the   path   towards   having   a  more  
strategic  role”. 
 
The Europe 2020 targets on reduction of greenhouse gas emissions, increase in energy efficiency and increase in 
energy from renewable resources is a significant driver of SP in public procurement within the EU member states. 
As   these   are   the   EU’s   stated   objectives   the   researcher   attempted   to   gauge   the   amount   of   knowledge that each 
participant’s   had   of   these.   Four   organisations   knew   of   these   targets,   four   had   some   awareness   ‘vaguely’   and  
‘broadly’  being  two  of  the  particular  responses  while one company had no knowledge. 
 
4.3 Understanding of Sustainable Procurement 
The researcher put a question to the participants regarding their understanding of SP. This followed on from the 
previous context of the Europe 2020 targets and the preamble included that the EU has identified SP as one of the 
methods to assist in meeting these targets. The definitions provided were varied and interesting. Only two responses 
included what can be considered as true definition of SP stating the three elements of social, environmental and 
economic.  
 
One of the experts also included these three elements in his response by answering that it is a wide subject and 
“some   people   may   define   it   just   as   green   but   SP   can   be   around   social   issues,   it   can   be   around   just   long   term  
environmental   issues,   it   can   be   around   employment   issues,   industry   issues   like   SMEs”. The other expert 
commented  on  SP  on  a  wider  perspective  to  every  other  participant  by  commenting  that  “it’s  really  at  the  discretion  
of  national  authorities  how  to  apply  it  as  long  as  they  adhere  to  the  Treaty  requirements.  I  think  it’s  quite  difficult  
for  the  member  states  to  follow  and  for  the  contracting  authorities  to  follow” 
 
Overall   two   common   themes   were   apparent   from   the   interviewees’   responses.   Firstly   there   was   the   view   of  
sustainability from an economic or cost perspective. Though economic, as per above, was only explicitly stated by 
two interviewees, the majority regarded sustainability in terms of better value for money in the long term. Some of 
the terms referenced were TCO, LCC, business can be made and long term viable solutions. One participant 
questioned the cost, to an organisation, of sustainability also. This awareness of the impact of cost is not surprising 
given the current economic condition of Ireland and is one of the main reasons why procurement has assumed more 
importance in organisations has detailed earlier in this section. 
 
Secondly there was the acknowledgment of SP in terms of doing the right thing in relation to the environment and 
people.  As  one  participant  put  it  “From  a  philosophical  level  it’s  trying  to  use  more  products that are sourced in a 
more  sustainable  manner….supply  chain  with  more  sustainable  principles”.  On  a  similar  note  an  interviewee  stated  
that   sustainability   was   “only   taking   what   we   need   and   making   sure   there   is   something   left”.   Another   gave   an  
example of the Fair Trade coffee which they had included in the specification for their catering services tender. One 
of the nine participants had not heard of the concept previously and therefore did could not define it.  
 
In order to explore the use of SP in Irish commercial semi-state bodies as stated in the first research objective, it 
was interesting to discover what each participant thought the level (small, medium or large) of SP knowledge they 
and their department possessed. Only one interviewee stated that their knowledge was large and at the opposite end 
two did not have any knowledge. The common consensus was small, small to medium or medium with the majority 
conceding that more had to be done in this area.  
 
Participants were next questioned as to their awareness   of   the   government’s   NAP   ‘Green   Tenders’   which   was  
launched just over a year ago in January 2012. The data here were not in line with the trend of previous questions in 
relation to SP. Only three participants could definitively say that they were aware of it with three advising that they 
had no knowledge of it. However another interesting finding was that the participant who deemed their knowledge 
to be large and provided several examples of their use of SP to back up this contention, was only vaguely aware of 
the NAP. Similarly both participants that provided the academic definition of SP, were not aware of it specifically 
and   broadly   aware   of   it   but   not   in   detail.   This   suggests   that   the   government’s   guidelines   concerning   green  
procurement, which includes some elements of SP, is not reaching a significant number of procurers. 
 
4.4 Use of Sustainable Procurement 
In order to meet the first research objective in exploring the use of SP in commercial semi-state bodies in Ireland a 
simple yes/no question was asked of participants with regard to their use of it.  The overwhelming response here 
was a positive affirmation. Two of the participants responded with no but it is supposed from other responses in the 
interview that they are actually engaging in SP, probably through the specification, but are not aware that they are 
because of a lack of knowledge. 
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The depth of the use of SP was then explored. Some proffered examples of their use such as the following inter alia; 
tyre mileage contract, recycling uniforms and shoes, office supplies, green cement, green electricity, catering, 
chemicals, low sulphur diesel, recycling, use of insects instead of chemicals and recycled concrete. These wide-
ranging examples demonstrate the applications possible with SP and also the broad minded thinking on behalf of 
procurers  within  the  participant’s  organisations.   
 
Also several responses indicated that there was a designated sustainability/environmental section in the majority 
(and in some cases all) of all tender processes undertaken. One participant stated that in his organisation a 
sustainability  award  criterion,  with  a  weighting  of  5%  or  10%,  was  predominantly  utilised  and   “while  not  every  
procurement would have sustainability it would now be a conscious decision to take it out of the evaluation criteria 
whereas  previously   it  would  have  been  something   that  people  may  or  may  not  have  considered  at  all”.  A  further  
two stated that sustainability is evaluated in the selection process where environmental policies and certifications of 
tenderers are requested as part of the evaluation. It was interesting to note that organisations are categorising 
sustainability differently; some use at selection stage while others use it at award stage. 
 
In order gain a better understanding of the use of SP the participants were asked what aspects of SP do they use 
most frequently when tendering; specification, selection stage, award criteria and/or contract performance 
clauses/SLAs? Four confirmed that they used SP in all areas and two acknowledged that they did not in fact use it 
as they did not, to their knowledge, engage in SP. Only one participant specifically avowed that SP was utilised in 
the contract clauses which the researcher found unusual due to need to enforce SP throughout the life of the 
contract.   Those  who   answered   “all”  were   then   probed  deeper   in   order   to   ascertain   in  what   areas  was   in   applied  
most.  Overall there was a predilection to use SP in the award stage and the specification though one participant did 
profess  that  ‘We  struggled  with  putting  it  into  award  and  around  how  we’d  articulate  that’.  In  a  similar  vein  another  
declared   that   ‘when   you’re   evaluating   the   environmental   piece   it   can   be   difficult’.   Problems   with   evaluation,  
regardless of the tender stage, was a constant theme in the research particularly in relation to barriers and one that 
we will analyse in further detail later in this section.  
 
When the expert was questioned as to whether he thought that SP was being used in commercial semi-state bodies 
he stated that he did  not  know  but  opined  that  there  was  a  ‘danger’  that  in  a  commercial  setting  that  there  may  be  a  
short  term  view  taken  of  SP.  He  added  that  ‘a  lot  of  sustainable  and  green  are  long  term  issues  where  your  payback  
is over the life-time of the purchase and some purchases that life-time  could  be  15  years’  and  continued  that   ‘for  
anybody in a commercial semi-state or private sector organization who was flying the flag very high for green or 
sustainable  I  would  imagine  that  they  would  have  a  tough  enough  battle’. 
  
This researcher felt that it was important for this case study that some idea was garnered regarding the quantifiable 
use of SP in public procurement processes. Consequently the question was put to the participants as to 
approximately how many tender processes had SP been used in over the last 3 years.  One participant, whose 
procurement  department  is  clearly  increasing  its  use  of  SP  where  possible,  gave  a  figure  of  24  and  added  “and  its  
growing all the time as we revisit recurring tenders that come up for renewal such as our supply of ***** for the 
****  we’ll  be   looking  again  now  at   revising   the  award  criteria   to   take   in   the  sustainability  piece  which  wouldn’t  
have  been  at  the  forefront  when  it  was  last  done”.  This  figure  palliates  in  significance  against participants who gave 
numbers of 100, 80 and approximately 100.  
 
Two participants could not provide a quantity but mentioned again that they inserted an environmental section for 
nearly every tender.  One procurement manager was new to his role and therefore could not specify the number of 
processes that SP was applied in. Though several examples were given of SP in this organisation it is still hard to 
ascertain the real extent of the use of SP. Another two participants could not affirm if its organisation were 
engaging in SP.  
   
4.5 Findings: Barriers 
In order to move into answering the second research question, a simple yes/no question was asked of participants 
concerning SP; was it a good tool for purchasing sustainably. Six answered positively while the other three declared 
that they either that they did not know or did not use it enough to give a judgement. Revelatory findings were 
observed from two of the participants; one participant that answered positively to this question though he 
mentioned earlier that he did not use SP and another participant who deemed that he had not used SP enough to 
determine if it was a good tool even though previously he stated that a sustainability piece was used nearly of his 
pre-qualification questionnaires (PQQs). 
 
A funnel approach was utilised in the questioning technique by narrowing the focus of the next questions in order to 
address the research question in more detail. In that regard the researcher then questioned why/how SP was a good 
tool for purchasing sustainably. One response was that if SP was used the market would follow. Another said that it 
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was  a  good  tool  but  “you  have  to  turn  it  into  something  that’s  measurable”  while  one  more  said  that  there  was  not  
enough   understanding   of   SP   “and   potentially  means   different   things   to   different   people”.   Lastly   one   participant  
speaking  specifically  about  one  of  him  main  procurement  exercises  was  “not  really  sure  how  effectively  we  could  
put  in  criteria  relating  to  green”.  It  is  noted  that  already  some  potential  barriers have been put forward. 
 
4.6 Why Sustainable Procurement is not being practised in Commercial Semi-States 
The participants did not know if SP was being used in the other commercial semi-state bodies however this was 
followed by a hypothetical and deductive   question;;   “why   are   some   semi-states   using   SP   and   others   not?”.      By  
framing the question in this manner it was hoped that more honest and opinionated answers would be forthcoming 
as  it  was  not  directly  related  to  the  participant’s  own  organisation.  Some  of the responses included laziness, time, 
resources, lack of knowledge at senior level and laziness. Other notable reasons were that organisation may be 
waiting for an official guidance on it and buy in from a management level. On a more positive note one of the 
participants opined that nobody would disagree with SP as it was common sense but there was a cost factor and 
therefore you have the balance the two. 
 
A recurring sentiment with some of the participants was one of potential risk and fear particularly in the current 
climate where more suppliers are challenging procurement decision and sometimes getting legal opinion. As SP can 
involve more subjectivity than other criteria, this can leave an organisation more open to a challenge from an 
unsuccessful tenderer.  As  one   interviewee  put   it  can  be  “more   intimidating   for  people   in  procurement   to  actually  
include  criteria  that  are…  more  subjective  and  less  tangible”.  This  participant  also  warns  that  there  is  a  “potential  
fear factor about getting into sustainability  debates  with  suppliers  on  relative  characteristics  and  strengths”  of  their  
tender proposal.  
 
The subject of fear continues when participants are questioned regarding the challenges to implementing SP in 
general, though on this occasion it is the fear of  a  perceived  cost  which  isn’t  necessarily  there,  is  seen  as  a  barrier.  
On the same matter of cost another participant states that there is a cynicism regarding the whole green agenda and 
the cost will be more. The same participant then bemoans the fact that though there may be justification to go for 
the  sustainable  option  “but  the  money  is  just  not  there  and  that’s  a  hard  win.  When  money  gets  tight  it  is  hard  to  go  
for  the  sustainable  option”.    There  is  a  general  discourse  of  cost  versus  sustainable  throughout the interviews with 
participants  arguing  both  sides.  For  example  a  later  response  asserts  that  growth  in  the  market  is  a  barrier  but  “you  
know  demand  will  create  supply  which  will  create  obviously  economies  of  scale  a  reduction  in  costs”. 
 
A commonality of responses can be identified by the fact the majority specify internal barriers to this general 
question. Education of people was put forward as a barrier in one response and similarly another said that a lack of 
expertise was a barrier. This particular   organisation   has   no   procurement   department   and   views   “procurement   as  
being  an  overhead  that’s  now  been  foisted  upon  us  so  we  have  just  absorbed  it”.  It  is  not  clear  whether  this  person  
would like to have a dedicated procurement department or procurement officer to be able to overcome this expertise 
barrier or if he does not place an importance on the role procurement; this is something the research should have 
probed further.  
 
One participant however is clear about the role of procurement and argues that organisations who just see 
procurement as an add-on will struggle with SP and assisting in meeting the Europe 2020 targets. He continues that 
it is hard to determine what SP is legally allowable under the procurement directives while another adds to this 
cogently  arguing  that  “There  probably  should  be  more  directives  from  the  govt.   like  maybe  mandating  a  little  bit  
more  on  what  we  do  here”.  One  expert  referred  to  the  legal  complexity  of  it  warning  that  “procurement  as  it  exists,  
sustainable or not, is a  complex  enough  issue  as  is  so  anything  that  is  layered  into  and  any  further  complexity  that’s  
layered  in,  is  in  my  experience  is  resisted  or  avoided”.  The  other  expert  acknowledges  the  complexities  of  trying  to  
implement  SP  and  adds  that  the  “fear  of  litigation  is  quite  real”. 
 
A recurrent theme of defining SP as a challenge emerges through the interview stage. An expert worries that the 
issue of adding the actual specifications of eco-labels and equivalents to tender documents is becoming counter-
intuitive and also questions how to measure the greenness of something. A semi-state participant outlines his 
organisation’s  SP  definition  barrier  as  follows;;   

Does anyone know exactly what it is? Is it buying more environmentally or energy efficient products? Is it 
buying off companies that have a better environmental ethos? Is it buying off a co. that provides 
employment in Ireland relative to the one in the UK or Europe? 

 
Getting business users on board and buy in from senior management are further barriers put forward by two 
participants.  The   latter  noted   that  “An  alignment  of   the  procurement  strategy  with   the  overall  corporate  strategy”  
was  of  upmost  importance  but  also  cautioned  that  the  right  environmental  factors  are  necessary  and  “it’s  probably  
easier to do  this  in  better  times  rather  than  recessionary  times  because  there  is  such  a  focus  on  costs”.  One  external  
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barrier mentioned was the fact that suppliers are often not particularly good at selling the return on investment 
(ROI) on green or energy efficient products.  The  participant  concedes  that  “I  think  that’s  a  barrier  where  they  are  
selling  a  perceived  benefit  but  they  can’t  validate  what  the  figures  look  like” 
 
4.7 Internal Barriers 
The deductive approach this research is utilising in this case study has already established that there are barriers to 
using SP in Irish commercial semi-state bodies and already the previous broad, open questioning employed in the 
last section has elicited confirmation of this. Next the researcher probed specifically for exact internal and external 
barriers. In some interviews participants were prompted where necessary in order to gain a deeper understanding of 
the barrier types present in their organisations. 
 
In terms of internal barriers some participants repeat their answer or elaborate on it, from the previous question 
relating to the challenges, in general, of implementing SP. For example one participant noted that getting business 
users on board originally. Then this further emphasised by adding that there is a reluctance to change on behalf of 
the business users. When questioned was this reluctance coming from senior management it was revealing that the 
participant  replied  that  “No,  it’s  very  much  supported  by  senior  management.  It  tends  to  be  the  users  in  the  business  
who  might   not   be   inclined   to   embrace   it”.  Fear  or   unwillingness   to   change  was   another   response.  However   two  
other participants when prompted if there was an organisational reluctance to change both responded positively; 
one  said  that  tough  change  isn’t  easy that the Irish adapt well to it while the other admitted that change is constant 
in his organisation and that there was no reluctance to change. 
 
One participant adds weight to the argument that senior management support is not always a barrier due to the fact 
that in this particular organisation senior management have seen the savings made from sustainable initiatives. No 
“specifically  identifiable  internal  barriers  other  than  the  Champion,  to  take  the  lead,  identify  the  benefits  accruing  to  
the organisation”  was  put  forward  by  another  participant.  When  the  issue  of  time  is  suggested  by  the  researcher  as  a  
possible barrier the participant agrees and further adds that: 

Probably the key, more real barriers I suspect would be understanding and ensuring that there is a common 
agreement on what SP is. Understanding and agreeing the potential value to the organisation in pursuing 
this. Making sure that we have the right tools to implement it and understanding the KPIs or the success 
measures are. 
 

Four other participants similarly note that time is a factor preventing the use of SP however paradoxically one 
participation refutes this argument, stating that the implementation of SP has been a progression over the last of 
couple of years and that these things take time.The question of value from the last participant is omnipresent in the 
other participants thinking and is the reality that most organisations in Ireland face in the current recession. As one 
participant   points   out   that   there   is   a   challenge   in   “turning   sustainable proposals into understandings of clear 
competitive advantage – in  other  words  something  that  delivers  value”.  Various  other  internal  barriers  put  forward  
included cynicism again, criteria and scoring, resources and more guidelines. 
 
4.8 External Barriers 
As per the internal barriers, participants were questioned specifically as to what barriers, outside of their 
organisation, did they perceive there to be restricting the use of SP. Again interviewees were prompted to elicit 
further information on external barriers. Also some re-emphasised previous points made earlier in the interview 
such as the right tools, the right measures, defining SP and validation of a perceived benefit.  
 
Suppliers and the environment/market is mentioned by five of the participants   as   barriers;;   “the   lack   of  
understanding in the marketplace, at all levels small, medium and large of SP and how it affects the public, semi-
state   and   utility   sector”,   the   costs   of   some   sustainable   products   were   prohibitive   (30-40%   higher)   and   “that 
sustainability on the supplier side is probably not currently where it should be in terms of modernisation, to be 
sustainable   requires   an   investment”.   One   of   the   experts   on   the   other   hand   details   the   costs   to   suppliers   of  
certification and life cycle costs as an added burden for suppliers trying to sell into the public and semi-state 
sectors. 
 
Restrictions and the bureaucracy involved in semi-states as opposed to the private sector is a new barrier identified 
by one of the participants. Also the procurement   guidelines   fit   for   the   bigger   organisation   but   don’t   fit   for   the  
smaller ones. Thoughts on guidelines, directives and legislation are repeated in this research process in relation to 
SP and the issue of the lack of obligation or mandatory requirement to use it is mentioned by four participants. One 
participant  states  that  the  “whole  carrot  and  stick  approach”  would  work  because  semi-state bodies would have to 
comply  with   it   but   suggests   that   “the  market   and  people  will   drive   it   (SP)   that  would   be   a   better approach than 
obligation”.   One   expert   is   concerned   about   the   challenges   that   lobby   groups   bring   externally   and   the   different  
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advocates for green and against green. The importance of having a vibrant, competitive marketplace is stressed and 
that by using SP one is aware of danger of limiting the market to one or two players. 
 
From an EU perspective the same expert that some directives, concerning energy efficiency and sustainability, have 
been  diluted  somewhat  by  now  instructing  that  “you  have  to  buy  the most energy efficient good or service subject 
to   it   representing  VFM”.  The  other   expert   believes   that   “a   lack  of   clarity   in   the  directives   in   the  national   action  
plans  it’s  going  to  be  a  mine-field”  and  believes  that  the  absence  of  harmonisation  in  implementing SP both at an 
EU level in terms of NAPs and across organisations within member states is an external barrier.  
  
 

5.�  DISCUSSION AND FINDINGS 
 
5.1 Introduction 
This paper provides the first systematic study of the use of SP in Irish commercial semi-state bodies.  The findings 
confirm that SP is being practised in these organisations and that there are challenges furthering its use.  This 
section will now address each research question and objective separately, by linking the research findings with the 
literature review to highlight new findings. 
 
5.2 Research Question Number One – Exploration of Use of Sustainable Procurement 
Research Question 1: How is sustainable procurement currently being practised by commercial semi-state bodies 
in Ireland? 
Research Objective 1: To explore the use of sustainable procurement by commercial semi-state bodies in Ireland. 
 
5.3 Knowledge of Sustainable Procurement 
In order to practice SP procurers must possess, at least, some basic knowledge of SP and how to apply it. Ryan, 
Dunphy  and  Henry’s  (2008)  case  study  looks  at  the  awareness  and  knowledge  of  SP  among  procurers  in  Ireland.  Its 
main outcomes were that knowledge and comprehension of green/sustainable procurement were very small. 
Though defining SP does not necessarily lead to comprehension, the majority of participants did demonstrate 
throughout the study that they had a reasonably high knowledge of SP. Seven of the nine participants are able to 
give practical explanations of SP and another provides an example of his organisation’s   sustainability   practices  
without directly answering the question. Only one out of nine participations, whom had never heard of the concept, 
could  not  define  it.  However   there  is  no  real  correlation  between  participants’  knowledge  of  SP  and  participants’  
awareness  of  Green  Tenders,  the  government’s  NAP.  Three  did  not  know  of  it  and  four  were  only  vaguely  familiar  
with it. There is a possible lack of communication and support on behalf of the government in this respect.  
 
Communication is also deemed a barrier to using SP by one participant who in relation to a charter recalled 
“ringing up whatever dept. it came from and saying is this legislation, is this mandatory or guidelines? Guidelines 
mean very little because you know you can adhere to guidelines  but  you  don’t  have  to  stick  to  the  letter  of  the  law”.  
If the EU, and by extension the government, want procurement to be a key economic activity (Thai 2001) and to 
support environmental and social goals (McCrudden 2004), then greater support is necessary. 
 
5.4 Is Sustainable Procurement of Value to an Organisation? 
Hoffman and Bazerman (2005) consider that social and environmental practices are sometimes of benefit to a 
business and sometimes are not. This is an on-going debate which involves not only SP but all sustainable practices 
whether environmental, economic or social. It is an issue that a number of the participants struggled with in this 
research  along  with  assessing  the  actual  value  that  SP  can  bring.  As  one  participant  put  it  “if it is something  that’s  
good you should be able to put a value on it. Whether that value is an economic or a social or an environmental or 
an  efficiency  value”.  Business  case,  business  benefit,  added  value,  success  measures  and  maximise  value  are   the  
various terms used by the participants to convey the economic importance of SP. This proves that the majority of 
the interviewees will not practice SP unless there is a real, demonstrable value to be gained from it. It also 
highlights the difficulty, as Hawkins (2006) points out, of taking account of economic, social and environmental 
factors in the decision making of business. 
 
5.5 Type of Sustainable Procurement Practised 
The research shows that seven out of the nine organisations are practising SP and that the remaining two 
organisations it seems are practising it without realising it. Contrary to previous findings (Brammer and Walker 
2011) relating to SP in the public sector internationally, this study does not demonstrate social considerations 
(buying from small and local businesses) as the main type of SP used. Environmental aspects, as discovered in 
Oruezabala  and  Rico’s  (2012)  study,  such  as  green  vehicles,  green  cement,  recycling  and  economic  considerations  
including the use of TCO/LCA/LCC and adding value are much more prominent. In fact there was very little 
discourse regarding the social aspects intrinsic to SP. It does raise the issue of whether the social element of SP is 
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being considered as much as (or at all) the environmental or economic elements of SP in Irish commercial semi-
state bodies. Should social procurement therefore continue to be included under the term SP? Or should it be 
considered in isolation? (McCrudden 2004). 
 
5.6 Application of Sustainable Procurement 
The researcher wanted to explore where SP was applied within the tender process; i.e. the specification, selection 
criteria, award criteria or contract clause performance. Little if any research has been carried out on this facet of SP. 
The findings revealed that the majority of participants were predisposed to incorporating SP considerations in the 
specification and award criteria. The latter finding is surprising in that there is more of an inherent risk of using it at 
award stage rather than at selection stage particularly, as one participant admitted, that trying to articulate SP at this 
stage can be difficult. This also bears little relationship to the risk of a challenge that some interviewees noted as a 
barrier to SP. This may suggest that the procurers are experienced professionals, adept at applying SP thus 
nullifying any potential risk or fear that internal stakeholders may have of incorporating SP into a tender process. 
Another finding of note was the use of SP in pre-sourcing. 
 
5.7 Use of Sustainable Procurement 
The European Commission report  regarding  the  uptake  of  GPP  in  member  states  in  2012  represented  Ireland’s  use  
at less than 20%. If one was to measure this figure against commercial semi-states alone it would show that the 
European Commission figure bears no relationship to the findings that seven of the nine participants, at least, 
practice SP. Akin to the findings by Walker and Brammer (2009) of SP in the UK, ample evidence is found of 
nascent SP practices that are in place. It is also conceded by most of the participants that more knowledge needs to 
be accumulated in this area. As one participant, who had given himself a small to medium SP knowledge rating, put 
it  “we’re  doing  a  huge  amount  more  work  now  in  sustainable  issues  around  procurement  than  we  would  have  been  
doing 2/3 years  ago….but  there’s  a  huge  amount  to  learn  in  it”.   
 
That an improvement of SP knowledge is necessary is supported by another participant who vowed to increase his 
knowledge  in  light  of  partaking  in  the  case  study  because  “your  questions  have  caused  me  to question myself and I 
said  no  to  a  couple  of  them  (questions)  and  I  thought  I  was  up  to  speed  on  it”.  Though  it  was  hard  for  interviewees  
to quantify during the interview the number of tender processes which contained SP over the previous three years, 
indicative figures provided are largely positive. With four of the participants stating that a 
sustainability/environmental section is included in all tender processes (unless irrelevant) and another participant 
whose organisation has applied SP in approximately 80 tenders, the data shows that the use of SP is high.  
 
5.8 Main Findings in Response to the Research Question Number One 
The research findings show that a certain amount of SP is being practised in Irish commercial semi-state bodies. 
The extent of this use varies from some organisations that apply it to every process to one organisation which to its 
knowledge does not engage in it at all. The awareness of and knowledge of SP was reasonably high though the 
government’s   NAP   was   not   as   well   known.   The   majority of participants use the environmental and economic 
aspects of SP with little evidence of the use of social aspects found. Specification and award stages are the preferred 
conduit of SP from the data though responses show that it used in the selection and contract stage also. Overall SP 
is being utilised by Irish commercial semi-state bodies though a lot more needs to be done in increasing the quantity 
and amount within the actual tender process. 
 
5.9 Research Question Number Two 
Research Question 2: What are the barriers to using sustainable procurement to its fullest potential in commercial 
semi-state bodies in Ireland? 
Research Question 2: To identify and examine the barriers to using sustainable procurement in commercial semi-
state bodies in Ireland. 
 
Introduction; It is known that there are barriers to using SP in Irish commercial semi-state bodies. The research data 
has proved this theory and found numerous internal and external barriers. This section will look at each barrier 
identified in the literature to see if it is germane to the context of the commercial semi-state bodies in Ireland too. 
Care is also taken to ensure any new barrier found is disclosed. 
 
5.10 Internal Barriers to Sustainable Procurement 
Nine barriers in total were discovered in a review of the extant literature. The researcher will examine each one 
individually to determine whether evidence is found to corroborate existence of this in an Irish commercial semi-
state setting. 
 
1 - Management: Support from management for SP was put forward by a small number of participants as a barrier. 
One participant agrees with Tripathi   &   Petro’s   (2010) argument that an alignment to organisational strategy is 
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necessary. The experts interviewed both concurred that the role of senior management was important with one 
expert  emphasising  the  role  of  policy  makers  too.  The  policy  makers’  roles  are  important  and  Brammer  and  Walker  
(2011,   p.472)   state   that   they   “need   to   be   mindful   of   the   emphasis   they   place   on   the   various   aspects   of   SP,   as  
different interpretations  are  apparent  in  different  countries,  and  there  is  no  right  way  to  approach  SP”.   
 
An unanticipated research finding is that senior management in some organisations are supportive of SP. However 
some participants found the real difficulty to be in convincing business users of the merits of SP. This contrasts 
with  Quinn   (1997)   and   Sweeney’s   (2007)   assertions   that   senior  management   involvement   is   critical   to   SP/CSR  
initiatives. Nonetheless it does suggest that senior management may need to encourage SP more in order for it to be 
integrated into the operations and culture of an organisation (Trevino et al. 2000; Joyner et al. 2002; Hammer 
2004).  
 
2 – Cost: Throughout the case study the balance between cost and the value of a product/service is considered. The 
current economic climate means that financial savings and a reduction of expenditure are being prioritised in all 
organisations. The perceived cost of SP is noted by several participants as a barrier (Walker et al. 2009). 
Justification for paying   extra   for   a  more   sustainable   product/service   is   as   one   participant   declares   ‘a   hard  win’.  
Participants urge caution with regard to extra payment for more sustainable products/services (Min and Galle 2001; 
Brammer and Walker 2011) without added value (Morton 2002; Sharma et al. 2010; Oruezabala & Rico 2012).  
Cost  will  continue  to  be  a  factor,  rightly  or  wrongly,   for  the  foreseeable  future  as  one  participant  theorises;;  “I  do  
think deep down the whole sustainability thing is very much aligned or associated with the recessionary times and I 
think  when  it  does  come  out  on  a  global  scale  I  think  the  knock  on  effect  will  be  SP,  sustainable  thinking”. 
 
3 – Time: Four participants agree that time is a barrier to implementing SP (Hawkins 2006). It is observed that 
though the time taken to use SP is a barrier no participant explicitly stated that SP was being neglected as a result of 
short termism (Walker and Phillips 2006; Walker et al. 2009). On the contrary the necessity of long term, 
sustainable thinking was at the forefront of many participant responses. One participant contradicts this consensus 
by  deeming  that   laziness  on  behalf  of  the  procurer  is  one  reason  why  SP  is  not  practised  more  as  “the  amount  of  
effort between a sustainable and non-sustainable tender is  minimal”.   Perhaps   the   use   of   templates   for   recurring  
contracts should be advocated to reduce the time involved in using SP. 
 
4 - Further Training: The need for training and education is identified in the research data and agrees with existing 
findings on this topic (Bowen et al. 2001; Walker and Phillips 2006). This correlates with an Irish study (Ryan, 
Dunphy and Henry 2008) which identifies a requirement for training due to SP knowledge gap. When asked if they 
would undertake SP training all answered yes (except one who wants benchmarking with peers). The earlier study 
(Ryan, Dunphy and Henry 2008) also indicates that no demand exists for green or sustainable procurement 
education. The research data contradicts their 2008 finding and is maybe representative of a change in outlook by 
procurers since. This is possibly as a result of EU/government guidelines or of a more professional and 
knowledgeable number of procurement professionals. Significantly two participants noted that there does not seem 
to specific SP training or courses available, a gap that the government or the NPS needs to address. If training does 
not exist, one option to overcome this as recommended by one of the participants and from international research 
(Brammer and Walker 2011; Preuss and Walker 2011) is to share learning across organisations/countries for the 
benefit of all. 
 
 5 – Conflict with E-Procurement: No interviewee raised SP as a possible conflict with e-procurement (Walker and 
Brammer 2012). In fact surprisingly there is no mention of technology/ICT by participants in this study.  It should 
be added that e-procurement seems to be in its infancy in Ireland and therefore may become a barrier in the future.  
 
6 - Individual versus Organisational: Preuss and Walker (2011) remark that individuals have their own goals, needs 
and strategies which may not be in alignment with that of their organisation. Some participants state that getting the 
business users to implement SP practices or to see the potential value of sustainable products/services is a barrier. It 
is  arguable  that  this  is  an  example  of  an  individual’s  strategies  or  decision  making  taking  precedence  over  those  of  
the   organisation.   One   interviewee   stressed   that   “people   tend   to   only   see   where   the   business   benefit   is   and   it   is 
harder  to  sell  a  business  benefit  if  it’s  conceptual”. 
 
7 - The Individual:  The importance of the individual in an organisation and how he or she responds to 
organisational strategy is addressed in the previous section. There is evidence that an individual can influence other 
individuals within an organisation in terms of the environment (Anderson and Bateman 2000; Egri and Herman 
2000).  The  lack  of  a  champion  “to  take  the  lead,  identify  the  benefits  accruing  to  the  organisation”  is  put  forward  by  
one participant as a barrier. Without champions or leaders in an organisation it is possible that SP will not develop 
even with senior management backing. The findings do not indicate whether compliance (Sutinen and Kuperan 
1999) would be successful or not, on an individual basis alone, in increasing the use of SP. 
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8 – Organisational Culture: There was little reference to organisational behaviour or culture in the interviews. One 
participant when questioned as to whether the culture of his organisation may be a barrier stated that though change 
is not easy the Irish were good at adapting.  This links with the theme of reluctance to change as discussed in the 
next section. The research data demonstrates that it is certain individualistic (the business users) values rather than 
the  organisation’s  as  a  whole   that  requires  changing.  Cynicism  was  put  forward  as  a  barrier  by  one  participant  in  
relation   to   the   “whole   green   agenda”   and   so   it   can   be   contended   that   cynicism,   as   an   aspect   of   organisational  
culture, is found to be a barrier to SP use.  
 
9 – Reluctance to Change: Some examples of reluctance, unwillingness and fear of change are found in the research 
data. In one case this reluctance to change is attributed to the fear of something new. Similar to the section on cost 
one   participant   asserts   that   a   “big   challenge   is   the   fear   of   a   perceived   cost   which   isn’t   necessarily   there”.  
Organisational change and all that it entails can be difficult (Preuss and Walker 2011) but as one participant said 
that his organisation had gone through so much change since the recession that everybody is used to change and 
there is no reluctance. This may be characteristic of many organisations today and resistance to the introduction of 
new practices, such as SP, may be significantly less as a result. It may therefore be the best time to introduce SP 
practices into organisations.  
 
New Internal Barriers Found:  
1� Right Tools: Two participants identified the need to have the right tools to apply SP. One participant 

maintained  that  “making  sure  that  we  have  the  right  tools  to  implement  it”  was  a  barrier.  The  other  participant  
bemoaned the fact that a toolkit was not given to procurers to assist in implementing SP practices. 
 

2� Applying SP Criteria: Two interviewees spoke about the difficulty in the application of sustainable criteria. 
One had difficulty in evaluating the environmental section while another had trouble in structuring the criteria 
and the weighting to include SP. 

 
3� Defining SP: The majority of participants struggle with the concept of SP and by extension how to measure it. 

Frustration   was   evident   in   these   instances   and   as   one   participant   suggests   “maybe   there   is   some   guru   in  
government  that  has  the  answer,  what  does  SP  mean  and  how  does  it  add  value?”  Sweeney’s  (2007)  research  
also found defining CSR difficult while some interviewees wished that a formal definition could be provided. 

 
5.11 External Barriers to Sustainable Procurement 
Six external barriers were found in the literature by this researcher. These six will be analysed in order to determine 
their validity in the context of Irish commercial semi-state bodies. As before, any new external barrier identified 
will be included.  
 
1 – Legislation and Compliance: The   research   findings   agree   with   Morgan’s   (2008)   assertions   that   unclear 
regulations or legislation can be a barrier to SP. The definition, and as a result, the understanding of SP is somewhat 
muddied by the directives/NAP thus preventing further use of SP in some organisations. Brammer and Walker 
(2011) observe that where SP is legislated for it seems to be applied but if voluntary directives are in situ then other 
priorities   (e.g.  cost)   take  precedence.  One  participant  admitted   that  guidelines   “mean  very   little”  and  argued   that  
mandatory guidelines could assist the advancement of SP both internally to stakeholders and also to organisations. 
 
Another opined that compliance would work but would not be the best option. As Tyler (1990) comments it may 
not be deemed fair or legitimate and its success may still depend on the individual (Sutinen and Kuperan 1999). If 
the government intends to meet its Europe 2020 targets then compliance with using SP should be mandated as a 
necessary condition (Gelderman 2006).  
  
2 – Policy Entrepreneurs/Converts: External policy that is not compulsory, for example SP, often requires what 
Drumwright   (1994)   refers   to   as   ‘policy   entrepreneurs’   in   order   to   integrate   them   into   an   organisation.  A   policy  
entrepreneur or champion was identified as an internal barrier to SP but could conceivably remain here also. As one 
of the experts interviewed noted “the  main  players  I  would  argue  is  however  the  middle-management people who 
are the doers and have a responsibility morally and otherwise to consider these issues, but to consider them in a 
balanced  way”. 
 
3 – Cultural Relativism: It is not clear if cultural relativism was singled out as a barrier to SP. Ireland as a nation 
has gradually increased in its awareness of environmental and social issues and though some participants stated a 
fear of change or cynicism as internal barriers no common theme was evident in this regard. It is believed that 
cultural relativism is therefore not an impediment to SP in Irish commercial semi-state bodies. 
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4 - Obligation: Many participants note a lack of obligation to using SP as a barrier to implementing, furthering its 
use  or  pushing  for  a  more  sustainable  product/service  option.  McDowell’s  (1983  in  MacNeil  1985,  p.501)  assertion  
that voluntary engagement automatically enforces obligation is not found to be valid from the research data 
collated.  One  participation  states  that  if  SP  is  made  obligatory  then  it  will  be  implemented  “as  a  semi-state has to 
comply”.  Sufficient  evidence  from  the  interviews  suggests  that  discourse  should  take  place,  both  at  a  national  and  
EU level, on this issue.  

 
5 – Protectionism:  No discernible data was found from the interviews in relation to element of protectionism. 
Overall there was little reference to social aspects of procurement let alone buying from small or local suppliers.  
 
6 – Supplier Knowledge: Five participants commented on the lack of understanding of suppliers of SP as a barrier 
(Oruezabala and Rico 2012).  When asked if SP requires a better buyer-supplier relationship six of the participants 
agreed (Vachon and Klassen 2008; Walker and Brammer 2012) with one positing that “a  lot  of  supplier  awareness  
in  public  environment  comes  from  what  they  learn  from  buyer”. 
 
 On this theme of developing buyer-supplier  relationships  in  relation  to  SP,  a  participant  asserted  that  “it  needs  to  
reach a level  of  sophistication  where  you  can  evaluate  and  take  on  board  what  the  supplier  is  offering”.    The  lack  of  
validation of data by suppliers on sustainable products and services was a challenge that one participant found 
difficult to overcome. Two other responses noted the importance of taking the TCO of a product or service into 
account (Gardner 1987; Ellram and Siferd 1998; Carter and Jennings, 2002; Lapašinskaitė  and  Boguslauskas  2005;;  
Lysons and Farrington 2006; Tarantini, Loprieno and Porta 2011).  The findings suggest that more needs to be done 
both by the government, industry groups, procurers and suppliers themselves to ensure that suppliers possess 
sufficient knowledge to meet the market demands that SP will create. 
 
5.12 Main findings in response to the second research question 
Barriers exist preventing the implementation of SP practices into Irish commercial semi-state bodies. The 
qualitative data collection has proceeded to narrow the focus and identify these actual barriers. Of the nine internal 
barriers found from the literature review, all except one, conflict with e-procurement, were stated as barriers by 
participants. In addition new barriers were uncovered; defining SP, applying SP criteria and possessing the tools to 
apply SP. With regard to the six external barriers uncovered in the literature two of them, protectionism and cultural 
relativism, were not found to a relevant barrier in this research setting. No new external barriers were identified.    
 
 

6.�  SUMMARY AND CONCLUSIONS 
 

According to Environmental Protection Agency (EPA) report published in April 2013 there is a significant risk that 
Ireland will not meet its Europe 2020 targets. Public procurers through engagement with SP have a responsibility to 
assist the country to achieve these targets (Murray 2001; Preuss 2007, 2009; Walker et al. 2009). As the findings 
highlighted earlier show, the level of awareness of these targets by the participants is not as high as one would 
expect. The research does indicate that in general there is a large amount of SP being practised by participant 
organisations with some well ahead of others. Knowledge and understanding of SP by the participants is high which 
is a vital foundation for the implementation of this practice. This use is illustrated by the numerous and varied 
examples given by the interviewees of SP in the findings section. 
 
The research data overall provides a good insight into the use of SP in Irish commercial semi-states thus answering 
the first research question; How is sustainable procurement currently being practised by commercial semi-state 
bodies in Ireland? This is answered by exploring the use of SP and one of the main themes occurring throughout is 
the importance of achieving value when using SP. The participants are adamant that a “competitive   advantage”  
must be obtained when using SP. The accountability entrusted upon the participants as a result of being responsible 
for procurement in their organisations means that the financial aspects of every tender process is most salient. 
Therefore VFM still seems to be a priority over sustainable objectives however seven out of nine participants insist 
that a balance can be achieved between reducing costs and purchasing sustainably whilst maintaining quality.  
 
Economic and environmental are the aspects of SP predominantly applied by the participants however the lack of 
discourse and examples in relation to social considerations is potentially worrying. It is not evident from this case 
study if social aspects of SP are or are not being considered by commercial semi-state bodies. Nevertheless further 
research is required to identify if social aspects of SP is being applied and if not, are there specific challenges 
preventing its use. Seminal data in an Irish context is obtained on the actual application of SP in tender processes 
where little research has been conducted heretofore. The overriding use is in the specification and award criteria 
while many participants comment on how difficult SP is to evaluate as it is often intangible and subjective as 
opposed to other criteria.  
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The data confirms the presence of barriers within organisations to implementing SP practices. The literature review 
revealed more internal barriers than external barriers and the research findings corroborate this. Eleven internal 
barriers in total were found including three not identified in the review of the literature. Cost, senior management 
buy in, time, fear of risk/cost, the requirement for further training and the role of the individual are some of the 
internal barriers found which have been observed in previous research findings. This demonstrates that an amount 
of work still needs to be done on educating, training and empowering both procurers and stakeholders alike in order 
to increase the use of SP. A positive view though can be taken of these internal barriers, as Walker et al (2008) 
accentuate, in so far as they are within the realm of influence of the participants plus senior management and it is 
therefore possible to overcome. 
 
New internal barriers such as defining SP, applying SP criteria and having the right tools to implement SP are 
identified. The definition of SP is a main concern for several of the participants and one of the experts. This is an 
issue that needs to be addressed at EU or government level.  It is hoped that these three findings will contribute to a 
deeper understanding of the topic of SP outside of what is available from existing literature. 
 
The lack of understanding by suppliers and the marketplace of SP was one of the main external barriers put forward 
by interviewees. In addition there was a considerable amount of discourse on legislation and directives. Also 
discussed was whether SP should be made mandatory or not, on which there was general agreement that this would 
work as semi-state bodies would therefore have to comply however some believed this was not the best process. 
Overall of the six external barriers identified in the literature review evidence of four was found in this research 
setting. 
 
Research Limitations: There are several limitations to this study.  Though a good representation of commercial 
semi-state bodies (one-third) participated in this research there is the possibility of bias as it is possible they were 
interested in and/or already using SP. The opposite may be the case for those who do not use SP and therefore 
chose not to participate in the research. The researcher did attempt to reduce this risk of bias by clearly stating on 
the invite letter that it was not necessary for the organisation to be using SP to take part in the study.  These 
organisations may therefore have other barriers preventing the use of SP which cannot now be identified. 
 
It is conceivable that the review of the extant literature by this researcher did not capture all the barriers found in 
previous research. Although a significant amount of work was read it is inevitable that other barriers may have been 
missed. Another limitation is that the research is cross-sectional and therefore participants may have only 
referenced current and recent work in their responses thus preventing a fuller vision of SP in their organisations.  
 
Future Research: Future research could take account of the public sector as a whole or as a separate body of 
research from commercial semi-state bodies and the results could then be compared. A quantitative approach may 
work better in this case due the high number of public sector bodies and also to better quantify the actual use of SP 
in terms of tender processes conducted, areas of application of SP  and the aspects of SP used (environmental, 
social and economic). This could also take account of the drivers, as well as the barriers, to using SP.  
 
Possible future research may consider a longitudinal study, as opposed to cross-sectional, in one organisation that 
has just implemented SP practices or a number of organisations who are trying to increase the use of SP.  A further 
area for research, as already alluded to, could be an exploration of the use of social aspects of SP in a Irish 
commercial semi-state body and/or public sector context. It could examine if it is being used more, less or on a par 
with environmental and economic SP considerations in tender processes and the reason for this level of use. 
 
These research findings show that SP is being practised in some commercial semi-state bodies. Existing and new 
barriers to using SP have been identified. Much existing research has identified barriers to SP in an international 
context (Brammer and Walker 2011) and in a public sector setting (Walker and Brammer 2009; Oreuzabala and 
Rico 2012). However the extant literature did not produce evidence of research carried out specifically in 
commercial semi-state bodies which are in some ways similar to public sector organisations though operating in 
commercial markets (Johnson and Scholes 2001). The researcher is optimistic that these findings will add greater 
understanding to use of SP in public procurement. 
 
Acknowledgements 
Thank you to my employer Dublin Bus for providing financial support for the Masters in Strategic Procurement, 
Dublin City University. I would like to thank Emma McEvoy, my supervisor, for her guidance throughout the 
research for my dissertation. 
 
 

 



 22 

References 
A.B. Carroll. (1979): A Three-Dimensional Conceptual Model of Corporate Performance. Academy of Management, Oct 
1979 pp.497 – 505. 

A.D. Janckowicz. (2000): Business Research Projects. 3rd ed. London: Thomson Learning. 

A.J. Hoffman and M.H. Bazerman (2005): Changing environmental practice: understanding and overcoming the 
organizational and psychological barriers. Harvard Business School working paper, No.05-043. 

A.J. Van Weele. (2010): Purchasing and Supply Chain Management. 5th ed. Hampshire United Kingdom: Cengage 
Learning EMEA.  

A. Bryman and R.G. Burgess. (2002): Analyzing Qualitative Data. 2nd ed. London: Routledge Group. 

A. Erridge and G. Murray. (1998): The Application of Lean Supply in Local Government: The Belfast Experiments. 
European Journal of Purchasing and Supply Management, 4, pp.207-221.   

A. Erridge and S. Henningan. (2007): Public procurement and social policy in Northern Ireland: the unemployment pilot 
project. Piga, P. and Thai, K.V. (Eds), Advancing Public Procurement: Practices, Innovation and Knowledge-sharing, 
PrAcademics Press, Boca Raton, FL. EU, (2012.  

A. Glover. (2008):  Accelerating the SME Economic Engine through Transparent, Simple and Strategic Procurement.  
London, UK: HM Treasury.     

A. Menon and A. Menon. (1997). Enviropreneurial Marketing Strategy: The Emergence of Corporate Environmentalism as 
Market Strategy. Journal of Marketing, 61(1), pp.51-67. 

A. Pickernell, G. Kay, G. Packham and C. Miller. (2011): Competing Agendas in Public Procurement: An Empirical 
Analysis of Opportunities and Limits in the UK for SMEs. Environment & Planning C: Government and Policy, 29(4), pp. 
641-58.   

B. Banerjee, E.S. Iyer, and R. K. Kashyap. (2003): Corporate Environmentalism: Antecedents and Influence of Industry 
Type. Journal of Marketing, 67(2), pp.106-122. 

B. Burnes. (2004): Emergent change and planned change – competitors or allies? The case of XYZ construction. 
International Journal of Operations & Production Management, 24(9), pp.886-902. 

B. Joyner, D. Payne and C. Raiborn. (2002): Building Values, Business Ethics and Corporate Social Responsibility into the 
Developing Organisation. Journal of Developmental Entrepreneurship, 7(1), pp.113–131. 

B. Morton. (2002): Purchasing  and  ‘green’  issues.  IN:  Day,  M.  Gower  Handbook  of  Purchasing  Management  3rd Edition. 
Aldershot, England: Gower Publishing Ltd. pp.207-222. 

C.J. Gelderman, P.W.T. Ghiljsen and M.J. Brugman. (2006): Public procurement and EU tendering directives-explaining 
non-compliance. International Journal of Public Sector Management, 19(7), pp.702-14. 

C. Carter and M. Jennings. (2002): Social responsibility and supply chain relationships. Transportation Research Part E: 
Logistics and Transportation Review, 38(1), pp.37-52. 

C. Carter. (2005): Purchasing  social  responsibility  and  firm  performance:  the  key  mediating  roles  of  organizational  learning  
and supplier performance. International Journal of Physical Distribution & Logistics Management, 35(3), p.177-194. 

C. McCrudden. (2004): Using public procurement to achieve social outcomes. Natural Resources Forum, 28(4), pp.257-
267.  

C. Robson. (2002): Real world research: a resource for social scientists and practitioner-researchers. Oxford, UK: 
Blackwell Publishing.  

C.P. Egri and S. Herman. (2000): Leadership in the North American Environmental Sector: Values, Leadership Styles, and 
Contexts of Environmental Leaders and Their Organizations.  The Academy of Management Journal, 43(4), pp.571-604. 

Centre for European Policy Studies and College of Europe, (2012): The uptake of green public procurement in the EU27. 
Brussels: Centre for European Policy Studies and College of Europe. 

D.F. Simpson and D.J. Power. (2005): Use the supply relationship to develop lean and green suppliers. Supply Chain 
Management: An International Journal, 10(1), pp.60-8. 

D.M. Gardner. (1987): The product life cycle – A critical look at the literature. University of Illinois, BEBR Faculty 
working paper, No. 1336. University of Illinois. 



 23 

D. Maxwell and R. Van der Horst. (2003): Developing sustainable products and services. Journal of Cleaner Production, 
11(8), pp.883-895. 

Department for Environment, Food and Rural Affairs (2006): Procuring the Future—The Sustainable Procurement Task 
Force National Action Plan [Online]. Available from: http://www.sustainabledevelopment.gov 
.uk/publications/procurement-action-plan/documents/full-document.pdf.  

Department for Environment, Food and Rural Affairs. (2007): Securing the future: UK Government Sustainable 
Procurement Action Plan Incorporating the Government response to the report of the Sustainable Procurement Task Force. 
London: DEFRA. 

Department of Communications, Energy and Natural Resources (2012): Strategy for Renewable Energy: (2012-2020) 
[Online]. Available from: www.dcenr.gov.ie.  

Department of Communications, Energy and Natural Resources (2012): Ireland’s   Second   National Energy Efficiency 
Action Plan to 2020) [Online]. Available from: www.seai.ie 

Department of Enterprise, Trade and Employment. (2009): Using Public Procurement to Stimulate Innovation and SME 
Access to Public Procurement [Online]. Available from: 
http://www.djei.ie/publications/trade/(2009/procurementinnovationgroup.pdf 

Department of Finance. (2010): Department of Finance Circular 10/2010: Facilitating SME Access to Public Procurement. 
[Online]. Available from: http://www.procurement.ie/publications/circular-1010-facilitating-sme-participation-public-
procurement 

Department of the Environment, Community and Local Government. (2012): Green Tenders – An Action Plan on Green 
Public Procurement [Online]. Available from: 
http://www.environ.ie/en/Environment/SustainableDevelopment/GreenPublicProcurement/News/MainBody,29(206,en.htm  

Dublin City University Procurement Research Group, (2012): Opportunities in Public Sector Procurement:  The National 
Procurement Service Annual Survey 2012. Dublin. 

E. Hawkins. (2006): Corporate Social Responsibility: Balancing Tomorrow's Sustainability and Today's Profitability. 
Hampshire: Palgrave MacMillan. 

E. Uyarra and K. Flanagan. (2009): Understanding the Innovation Impacts of Public Procurement. Manchester Business 
School, Working Paper, No. 574. Manchester Business School. 

Environmental Protection Agency. (2013): Ireland’s   Greenhouse   Gas   Emission   Projections   2012-2030. Wexford: 
Environmental Protection Agency. 

European Commission. (2001): Integrating Social Considerations into Public Procurement [Online]. Available from: 
http://ec.europa.eu/internal_market/publicprocurement/other_aspects/index_en.htm#europe2020   

European Commission. (2007): Pre-commercial Procurement: Driving innovation to ensure sustainable high quality 
innovation in Europe [Online]. Available from: 
http://ec.europa.eu/internal_market/publicprocurement/other_aspects/index_en.htm#europe2020    

European Commission. (2008): Think   Small   First:   A   “Small   Business   Act”   for   Europe.   [Online].   Available   from:  
http://ec.europa.eu/enterprise/policies/sme/small-business-act/  

European Commission. (2008a): Public Procurement for a Better Environment [Online]. Available from: 
http://ec.europa.eu/internal_market/publicprocurement/other_aspects/index_en.htm#europe2020  

F.E. Bowen, P.D. Cousins, R.C. Lamming and A.C. Faruk. (2001): The role of supply management capabilities in green 
supply. Production and Operation Management, 10(2), pp.174-189. 

F. Lee. (2007): Ireland’s  semi-state bodies in a time of change. UCC, Department of Government working paper series, No. 
4. Cork, University College Cork. 

G. Albano, K. Snider and K. Thai. (2012): Charting a Course in Public Procurement Innovation and Knowledge Sharing. 
Florida: PR Academic Press, Florida.  

G. Murray. (2000): Effects of a Green Purchasing Strategy: The Case of Belfast City Council. Supply Chain Management: 
An International Journal, 5(1), pp.37-44. 

G. Johnson and K. Scholes. (2010): Exploring Public Sector Strategy. England: Pearson Education. 



 24 

G.R. Sharma, A. Iyer, A. Mehrota and R. Krishnan. (2010): Sustainability and business-to-business marketing: A 
framework and implications. Industrial Marketing Management, 39(2), pp.330-341. 

G. Svensson. (2007): Aspects of sustainable supply chain management (SSCM): conceptual framework and empirical 
example. Supply Chain Management: An International Journal, 12(4), pp.262-266. 

H. Greer. (1999): Small Firms and Public Procurement in Ireland: A Study for the Department of Enterprise, Trade and 
Employment. London, United Kingdom. Network Resources Limited.   

H. Manne. and H.C. Wallich. (1972): The modern corporation and social responsibility. Washington D.C. American 
Institute for Public Policy Research. 

H. Min and W.P. Galle. (1997): Green Purchasing Strategies: Trends and Implications. International Journal of Purchasing 
and Materials Management, 33(3), pp.10–17. 

H. Min and W.P. Galle. (2001): Green Purchasing Practices of US firms. International Journal of Operations & Production 
Management, 21(9), pp.1222-1238. 

H. Walker and S. Brammer. (2009): Sustainable procurement in the United Kingdom public sector. Supply Chain 
Management: An International Journal, 14(2), pp.128 -137. 

H. Walker and S. Brammer. (2012): The relationship between sustainable procurement and e-procurement in the public 
sector. International Journal of Production Economics, pp.1-13 

H. Walker, and L. Preuss. (2008): Fostering Sustainability through Sourcing from Small Businesses: Public Sector 
Perspectives. Journal of Cleaner Production, 16, pp.1600-1609. 

H. Walker, L. Di Sisto and D. McBain. (2008): Drivers and barriers to environmental supply chain management practices: 
Lessons from the public and private sector. Journal of Purchasing & Supply Management, 14, pp.69-85. 

H. Walker, R. Spencer, J. Miemczyk and T. Johnsen. (2012): Sustainable Procurement: Past, present and future.  Journal of 
Purchasing & Supply Management, 18, pp.201–206.  

H. Walker, S, Gough, E.F. Bakker, L.A. Knight and D. McBain. (2009): Greening Operations Management: An Online 
Sustainable Procurement Course for Practitioners. Journal of Management Education, 33, pp.348-369. 

I. Maignan. (2001): Consumer's Perceptions of Corporate Social Responsibilities: A Cross-Cultural Comparison. Journal of 
Business Ethics, 30, pp.57-72. 

J. Collis and R. Hussey. (2003): Business Research, 2nd ed. UK: Palgrave MacMillan. 

J. Hayes and C. Allison (1998): Cognitive style and the theory and practice of individual and collective learning in 
organisations. Human Relations, 51(7), pp.847-871.  

J. Quinn. (1997); Personal ethics and business ethics: the ethical attitudes of owner/managers of small business.  Journal of 
Business Ethics, 16(2), pp.119-27. 

J. Thomson and T. Jackson. (2007): Sustainable Procurement in Practice: Lessons from Local Government. Journal of 
Environmental Planning and Management, 50(3), pp.421-444.   

J.G. Sutinen and K. Kuperan. (1999): A socio-economic theory of regulatory compliance. International Journal of Social 
Economics, 26(1/2/3) pp.174-193. 

K. Loader. (2005): Supporting SMEs through Government Purchasing Activity. The International Journal of 
Entrepreneurship and Innovation, 6(1), pp.17-26. 

K. Loader. (2007): The Challenge of Competitive Procurement: Value for Money versus Small Business Support. Public 
Money and Management, 27(5), pp.307-314. 

K. Lysons and B. Farrington. (2006): Purchasing and Supply Chain Management. 7th ed.  Great Britain: Financial 
Times/Prentice Hall.  

K. Morgan. (2008): Greening the realm: sustainable food chains and the public plate. Regional Studies, 42(9), pp.1237-
1250. 

K.V. Thai. (2001): Public Procurement Re-examined. Journal of Public Procurement, 1(1), pp.9-50. 

L. DeBoer and J. Telgen. (1998): Purchasing Practice in Dutch Municipalities. International Journal of Purchasing and 
Materials Management, 34(2), pp. 31-41.    



 25 

L. Helm, S. Billiald, K. Harrison and J. Cavanagh. (2005): Sustainable procurement in central government. London: 
National Audit Office. 

L. Preuss. (2005): The Green Multiplier: A Study of Environmental Protection and the Supply Chain. Basingstoke: 
Palgrave Macmillan. 

L. Preuss. (2007): Buying into our Future: Sustainability Initiatives in Local Government Procurement. Business Strategy 
and the Environment, 16, pp.354-65.   

L. Preuss. (2009): Addressing Sustainable Development through Local Government: The Case of Local Government. 
Supply Chain Management: An International Journal, 14(3), pp.213-223.   

L.K. Trevino, L.P. Hartman and M. Brown. (2000): Moral Person and Moral Manager: How Executives Develop a 
Reputation for Ethical Leadership. California Management Review, 42(4), pp.128–42. 

L.M. Anderson, and T.S. Bateman. (2000): Individual Environmental Initiative: Championing Natural Environmental 
Issues in U.S. Business Organizations. Academy of Management Journal, 43(4), pp.548–70. 

L.M. Ellram and S.P. Siferd. (1998): Total cost of ownership: A key concept in strategic cost management decisions. 
Journal of Business Logistics, 19(1), pp.55-84. 

M. Drumwright. (1994): Socially responsible organisational buying: environmental concern as a non-economic buying 
criteria. Journal of Marketing, 58, pp.1-19. 

M. Hammer. (2004): Deep change; how operational innovation can transform your company. Harvard Business Review, 
pp.84-93. 

M. Quayle. (1998): The Impact of Strategic Procurement in the UK Government Sector. International Journal of Public 
Sector Management, 11(5), pp.397-413.   

M. Quayle and S. Quayle. (2000): The Impact of Strategic Procurement in the UK Further and Higher Education Sectors. 
International Journal of Public Sector Management, 13(3), pp.260-284.   

M. Saunders, P. Lewis and A. Thornhill. (2003): Research methods for business students. 5th ed. New York: Prentice Hall. 

M. Swanson, A. Weissman, G. Davis, M.L. Socolof and K. Davis. (2005): Developing priorities for greener state 
government purchasing: a California case study.  Journal of Cleaner Production, 13(7), pp.669-77. 

M. Tarantini, D.A. Loprieno and P.L. Porta. (2011): A life cycle approach to Green Public Procurement of building 
materials and elements: A case study on windows. Energy, 36, pp.2473-2482. 

M. Wallace and A. Wray (2006): Critical Reading and Writing for Postgraduates. London: SAGE Publications Ltd. 

M.D. LeCompte. (2000): Analyzing Qualitative Data. College of Education, 39(3), pp.146-154. 

M.D. Myers. (2009): Qualitative Research in Business & Management. London: Sage. 

M.T. Boykoff and J.M. Boykoff. (2007): Climate Change and Journalistic Norms: A Case Study of U.S. Mass-Media 
Coverage. Geoforum in Press, 38(6), pp.1190-1204. 

My Market Research methods. [Online]. Available from: http://www.mymarketresearchmethods.com/wp-
content/uploads/(2011/10/The-Market-Research-Process.jpg  

N. Ryan, A. Dunphy and A. Henry. (2008): Study of Awareness & Knowledge of Sustainable Procurement among 
Procurement Professionals & Identification of Education & Training Needs. University College Cork: Cleaner Production 
Promotion Unit. 

Office of the Attorney General. (2011): European Union (Energy Efficient Public Procurement) Regulations (2011 
[Online]. Available from: www.irishstatutebook.ie/(2011/en/si/0151.html  

P. Clough and C. Nutbrown. (2012): A  Student’s  Guide to Methodology. 3rd ed. London: Sage Publications. 

P. Rao and D. Holt. (2005): Do green supply chains lead to competitive and economic performance? Journal of Operations 
and Production Management, 25(9), pp.898-916. 

P. Shrivastava. (1995): The role of corporations in achieving ecological sustainability. Academy of Management Review, 
20(4), pp.936-960. 



 26 

P.R. Varadarajan.  (1992): Marketing's Contribution to Strategy: The View from a Different Looking Glass. Journal of the 
Academy of Marketing Science, 20 (Autumn), pp.323-43. 

R. Fee, A. Erridge and S. Hennigan. (2002): SMEs and Government Purchasing in Northern Ireland. European Business 
Review, 14(5), pp.326-334.   

R. Kahn and C. Cannell. (1957): The Dynamics of Interviewing. New York and Chichester: Wiley. 

R. Lamming and J. Hampson (1996): The environment as a supply chain management issue. British Journal of 
Management, 7(1), pp.45–62. 

R. Lamming. (2002): Purchasing and organizational design. IN: Day, M. Gower Handbook of Purchasing Management 3rd 
Edition. Aldershot, England: Gower Publishing Ltd. pp.9-22. 

R. Lapašinskaitė   and   V.   Boguslauskas. (2005): The maintenance cost allocation in product life cycle. Engineering 
Economics, 4(44), pp.7-23. 

R.M. Lee. (1993): Doing Research on Sensitive Topics. London: Sage. 

S. Baker. (2006): Sustainable Development. Great Britain: Routledge. 

S. Brammer and H. Walker. (2011): Sustainable procurement in the public sector: an international comparative study. 
International Journal of Operations & Production Management, 31(4), pp.452-476. 

S. Gough and W.A.H. Scott. (2001): Curriculum development and sustainable development: practices, institutions and 
literacies. Educational Philosophy and Theory, 33(2), pp.137-152. 

S. K. Srivastava. (2007): Green supply-chain management: a state-of-the-art literature review. International Journal of 
Management Reviews, 9(1), pp.53-80.  

S. Mitra and S. Webster. (2008): Competition in remanufacturing and the effects of government subsidies. International 
Journal of Production Economics, 111, pp.287.298 

S. New, K. Green and B. Morton. (2000): Buying the Environment: The Multiple Meanings of Green Supply. In S. 
Fineman The Business of Greening. London: Routledge, pp.35–53. 

S. Sharma. (2000): Managerial Interpretations and Organizational Context as Predictors of Corporate Choice of 
Environmental Strategy. Academy of Management Journal, 43(4), pp.81–97. 

S. Tripathi and G. Petro. (2010): Evolving Green Procurement and Sustainable Supply Chain Practices in the 
Organizations: A Framework   to   Align   Functional   Strategy   Implementation   to   Organization’s   Corporate   Social  
Responsibility (CSR). Objectives in Management Convergence, 1(1), pp.24-32. 

S. Vachon and R.D. Klassen. (2008): Environmental management and manufacturing performance: The role of 
collaboration in the supply chain. International Production of Economy, 111, pp.299-315. 

T.R. Tyler. (1990): Why People Obey the Law. New Haven and London Yale: University Press. 

U-M. Nielsen and L.G. Hansen. (2001): The EU Public Procurement Regime - Does It Work? (2001. Intereconomics, 
September/October, pp.255-263. 

World Commission on Environment and Development. (1987): Report of the World Commission on Environment and 
Development: Our Common Future. World Commission on Environment and Development. 

www.ec.europa.eu/europe2020 

http://www.wrap.org.uk/ 

Fig. 1: The Corporate Social Performance Model. Source. A. B. Carroll (1979): A Three-Dimensional Conceptual Model 
of Corporate Performance. Academy of Management, p. 503, fig. 3) 

 

 
 
 
 
 



 27 

APPENDIX I – The Uptake of GPP in the EU 27 countries  
 
Share of Value of All Contracts in 2009 and 2010 Including GPP Criteria by Member State 
 

  
 
Source: Centre for European Policy Studies and College of Europe. (2012): The uptake of green public 
procurement in the EU27. Brussels: Centre for European Policy Studies and College of Europe, p.41-42. 
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1. Introduction 

In recent years, the attention for corporate social responsibility has increased both society-wide as at the level of the 
European Union and its Member States.2 This attention is not only focused on private businesses, but also on public 
authorities. Public authorities in Europe buy goods and services from the market for a total value of approximately 
420 billion euro per year (in 2010).3 Therefore, they have, apart from their ability to stimulate corporate social 
responsibility (CSR) by using conventional regulatory means, yet another powerful tool to do so. Public authorities 
are   able   to   act   as   a   ‘launching   customer’   and   strategically   use   their   purchasing   power   in   order   to   influence   the  
manner in which private businesses produce and deliver their products and services from the perspective of CSR.4 
Although  this  term  (CSR)  formerly  mainly  implied  ‘buying  green’,  CSR  is  much  broader  nowadays.  Apart  from  the  
pursuit of green or environmental criteria, social criteria too form an important element of the current concept of 
sustainability.  On  their  part,  these  social  criteria  can  also  be  divided  into  two  categories.  Whereas  ‘internal  social  
goals’  such  as  promoting  re-employment and – with regard to the users of a product – design for all criteria have 
been a focus point in practice and regulation for quite a while now, the attention for the – more externally oriented – 
integration of human rights considerations in public procurement (regulation) is much more recent and therefore 
less developed. There is, however, a clear and undeniable trend of more and more Member States and purchasing 
authorities trying to promote the compliance with human rights – in particular labour rights – by economic 
operators in the performance of  public contracts. 
The scope Member States (national legislators) and public authorities have to stimulate CSR goals through public 
procurement (regulation) is determined by the European Directives (and the interpretation thereof by the European 
Court of Justice). With the entering into force of the new Directives, this scope has been fairly revised. Not only do 
the new Directives, in contrast to the current ones, explicitly focus on promoting the use of public procurement in 
support of societal goals5 (as the promotion of strategic use of procurement in general is one of the two main goals 
of the revisions6 ), they also have a greater focus than the current Directives, within the aforesaid context, 
specifically on the promotion of human (labour) rights compliance through public procurement (regulation).7  
 
It can, however, be questioned to what exent the new regulation will actually clarify what Member States and 
contracting  authorities are allowed (or maybe even obligated) to do in this respect. 
This paper will illustrate that, although the scope to do so seems to have been expanded, the new Directive will also 
set the ground for further discussion and legal uncertainty in this field. This illustration will be based on an analysis 
of two of the most striking new provisions within the proposed Directive, relevant with regard to promoting human 
rights considerations in public procurement (regulation).  
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2. Article 18 (2); A new and extensive duty for Member States and contracting authorities? 

 
One of the most notable alterations in the new Directive with respect to promoting human rights compliance 
through public procurement is the introduction of a new and extensive duty for Member States in article 18 (2): 
 
Member States shall take appropriate measures to ensure that in the performance of public contracts economic 
operators comply with applicable obligations in the fields of environmental, social and labour law established by 
Union law, national law, collective agreements or by the international environmental, social and labour law 
provisions listed in Annex X.   
 
Although the wording of the article does not leave much ambiguity about the question whether Member States have 
a duty (instead of a possibility) in this respect, it is much less clear about the content of this duty.8  
The measures that shall be taken, must ensure that  ‘economic  operators’,  when  performing  public  contracts,  comply 
– instead  of:  ‘are  stimulated  to  comply’  - with the obligations referred to in art. 18(2), amongst which obligations in 
the field of social and labour law.9 This compliance is thus no longer solely the responsibility of the economic 
operators themselves, Member States too have an explicit duty in this respect.10 
But what is the content of this duty? According to art. 288 TFEU, Directives in general impose duties upon 
Member States to achieve a certain results.11 Hence the question is what is the result the Member States are 
obligated to achieve? It does not seem plausible to assume that Member States are expected to take measures that 
will actually have the effect that economic operators comply with the obligations referred to. For whether or not 
these operators will comply is (also) dependent on the individual choices of the contracting authority and of the 
economic operators concerned (which will be based on a broad cost/benefit analysis, only partially influenced by 
the existing legal context such as applicable regulation and contractual conditions). If we would interpret the duty in 
the aforementioned way, this would thus amount to a duty that would be neither feasible nor realistic. All the more 
striking  is  the  fact  that  the  legislator  indeed  did  choose  the  rigorous  formulation  ‘shall (instead of may) take 
measures to ensure that economic operators comply’ instead  of  a  less  demanding  formulation  such  as  ‘shall  take  
measures to promote’  or  ‘stimulate that  economic  operators  comply’.     
If one would try to come to a more feasible and realistic interpretation, this wording seems to imply that in any 
case, the effectiveness of the possible measures should at least be thought about. Moreover, it does not seem 
compatible with this firmly formulated duty, to take measures with a voluntary character, such as measures of 
Member States allowing contracting authorities the liberty to decide not to take into account the compliance of 
economic operators with the referred norms in their procurement procedures or measures of contracting authorities 
allowing12 economic operators to perform the contract without complying with the referred norms.  
Originating from this strict formulation of Article 18(2), that seems to impose an obligation on Member States to 
garantee (ensure) the actual compliance by economic operators and at the same time taking into account the fact 
that it is in in reality not possible to garantee (ensure) actual compliance by any measure, in my opinion the most 
sound interpretation of art.18(2) is to assume that Member States have a duty to create a legal framework in which 
the chances on economic operators performing public conracts violating the norms art. 18(2) refers to, are as 
limited as possible. Although Member States will – as it was argued – not be able to garantee that this framework 
will in fact always lead to compliance by economic operators, they will in my opinion thus need to garantee that the 
established framework stimulates this compliance (by (all) economic operators performing public contracts) as 
much as a legal framework is able to. In other words, the result Member States are obligated to achieve is in that 
view  not  so  much  a  ‘factual effectiveness  garantee’,  but  more  a  ‘legal effectiveness  garantee’.  Not  the  actual  
effectiveness needs to be ensured, but the fact that the legal framework is drafted in such a manner, that the 
likelyhood of (actual) effectiveness is safeguarded as much as possible (i.e. a garantee that the measures taken 
ensure the largest expectable effectiveness). This interpretation would in my opinion be the most feasable view in 
line with the strict wording of art. 18(2), for it formulates a more concrete duty which will make it easier for 
Member States to determine what is expected of them and for others to assess whether Member States do comply 
with this provision. However, even in the scope of this more concrete obligation, in my opinion, it will still be 
difficult to determine this. If, for example, a national legal framework imposes a duty on contracting authorities to 
include in their contract clauses an obligation for economic operators to comply with certain social standards when 
performing the public contract, and if this framework does not provide the contracting authority with a possibility  
to actually verify whether the performing economic operators do indeed comply with these standards13 and to take 
effective action if they appear not to, the probability that this legal framework is actually effective is very small – if 
not nil –. In such a case it can be assumed that this framework does not meet the requirements of art. 18(2), 
interpreted as elucidated above (for the framework does not create the largest probability of effectiveness). Even if 
however, the legal framework does provide for such possibilities, the question whether this makes the likelyhood of 
(actual) effectiveness as large as possible, is still difficult to answer. For one could also argue that in order to 
comply with art. 18(2), as interpreted as above, a Member State may not suffice with creating a possibility for 
contracting authorities, but has a duty to impose an obligation (including a possible remedy) upon contracting 
authorities to effectively include human rights considerations in procurement procedures and to verify the 
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information provided by economic operators in such procedures. This again, would depend on the question whether 
one would expect  that  imposing  a  duty  on  contracting  authorities  will  be  more  effective  than  ‘only’  creating  a  
possibility for them.14 In other words, although within this less strict interpretation of art. 18(2) Member States 
would not have the impossible duty to ensure that their measures will be effective, they would still have to find a 
way to determine what will be the most effective measures. For on the basis of the strict wording of art. 18(2), it is 
in my view indisputable that Member States at least have a duty to take the measures that will in all likelyhood be 
the most effective. This would in my view – unlike ensuring compliance –  be a more realistic task for Member 
States, but not an easy one. For effectiveness (that can be expected) of measures – especially within the scope of 
human rights – will be hard to quantify. Moreover, it can in any case not be assessed by merely looking at the legal 
framework itself, because the extent to which a measure is effective depends largely on the individual choices of 
contracting authorities and economic operators. 
 
Although I am of the opinion that the obvious intention of the provision – i.e. to establish that Member States 
become more aware of the effectiveness of the measures taken with regard to achieving sustainable goals – is a 
good one, art. 18(2) causes much uncertainty with regard to the exact content of the duty imposed on Member 
States. This will not only lead to legal uncertainty for Member States but, in addition, as a result of this unclarity, 
will presumably prevent the provision from having any remedial effect. In general, if a Directive imposes an 
obligation on Member States which is not performed correctly, the Commission, as well as other Member States 
can take action.15 But if it is unclear what exactly it is that is expected from the Member States on the basis of art. 
18(2), it will obviously be very difficult, if not impossible, to establish that a Member State has failed to comply 
with this obligation. 
 
Although art. 18(2) is formulated very rigorously, it therefore seems to be much more a (quite vague) signal than a 
duty that is likely to actually bring a change. Of course there will be Member States that will take measures to 
promote compliance by economic operators performing public contracts with the standards referred to, which 
measures could possibly even be considered to meet the result required by art. 18(2). However, it might be argued 
that the Member States doing so, will be those that are already willing to take such criteria into account in their role 
as a purchaser. They will probably not do this because of the newly introduced obligation of art. 18(2), but 
irrespectively of this. Member States that do not see the need to take environmental and social criteria into account 
in their procurement procedures, will in my view not be stimulated by art. 18(2) to do so. 
 
 
3. Article 67; Real MEAT and MEAT on the basis of mere price? 
 
One of the most popular manners to take into account social criteria within public procurement procedures is to 
include these as award criteria. The revised provision with regard to the possibilities Member States and contracting 
authorities have in this respect, can be found in article 67 of the new Directive.   
The most striking difference between article 67 and its predecessor article 53 (Directive 2004/18) – and at first sight 
a good illustration of the broadened scope for strategic use of public procurement in the new Directive – relates to 
the fact that the award of public contracts on the basis of mere price is no longer allowed. At least that seems to be 
the clear intention of the reform. For instead of the choice that art. 53 provides between awarding on the basis of the 
lowest  price  only  and  awarding  on  the  basis  of  the  most  economically  advanteous  tender’  (MEAT) – which options 
were still included in the original reform proposal16 – art.  67(1)  determines:  ‘contracting authorities shall base the 
award of public contracts on the most economically advanteous tender’.  However,  the  message  of  paragraph  1  
suddenly becomes  a  lot  less  clear  when  reading  paragraph  2:  ‘The  most  economically  advanteous  tender’  (…)  ‘shall 
be identified on the basis of the price or cost, using a cost-effectiveness approach, such as life-cycle  costing  (…)  
and may include the best price-quality ratio, which shall be assessed on the basis of criteria, including qualitative, 
environmental  and/or  social  aspects  (…)’.  It  follows  from  this  that  it  is  still  possible  to  award  the  contract  on  the  
basis of mere price – in fact, contracting authorities are, unlike under the former provision, obligated to inlude a 
price or cost aspect in their award criteria17 – only this is now called awarding on the basis of MEAT.18 Taking into 
account that this final wording is probably the result of a political compromise, might make this mixed message less 
surprising, it does not make it less confusing. For until now, MEAT meant that the contract was awarded on the 
basis of the best price-quality ratio (assessed on the basis of several criteria, which did not neccesarily have to 
include a price element) instead of on the basis of the lowest price criterion.19 
As it was argued, the new regulation seems to create a new distinction by defining MEAT as either what was up to 
now known as the (mere) lowest price criterion or what was already called MEAT – with the difference that now, a 
price element has to be included20 –, namely the price-quality ratio. Apart from this unclarity, this will in my 
opinion cause difficulties when applying the existing policy documents and case-law of the CJEU, for these are 
based on different definitions of the same concepts. (This is particularly surprising, because the Commission itself 
explicitly  expressed  the  intention  to  ‘keep  continuity  in  the  use  of  notions  and  concepts  that  have  been  developed 
over  the  years  through  the  Court’s  case-law  and  are  well  known  to  practioners’.  )21 An Explanatory Note in this 
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respect would therefore be very welcome. For now, one can only assume on the basis of article 67 of the new 
Directive that the difference compared to article 53 described above is not what it seems to be: the award of a 
public contract on the basis of mere price is still possible, albeit that Member States now have the option to restrict 
or prohibit this. 

But it is not only uncertainty article 67 brings us. Similar to what article 42 determines in the area of technical 
specifications, article 67 provides a clearer scope – certainly relevant regarding the issue of sustainable criteria – as 
to what (categories of content) the award criteria may comprise (par. 2) as well as to when these criteria are 
considered to be sufficiently linked to the subject matter of the contract (par. 3). This is mainly done by giving 
examples – much more than the current Directive does – of criteria that are allowed. Concerning the first question 
paragraph 2  – unlike the current Directive that only refers to environmental criteria – defines that award criteria 
determining the best price-quality  ratio  may  include  ‘environmental  and/or social aspects.  (…)  Such criteria may 
comprise,  for  instance:    (a.)  Quality,  including  (…)  social  (…)  characteristics  and  trading  and  its  conditions’. 
Formerly, the initiative proposal for the new Directive clearly limited the scope for inclusion of social award 
criteria,  for  these  might  only  regard  ‘the  protection  of  health  of  the  staff  involved  in  the  production  process  or  the  
favouring of social integration of disadvantaged persons or members of vulnarable groups amongst the persons 
assigned to performing  the  contract’.22 In the Dutch coffee-case however, the CJEU broadened this scope 
substantially by stating – with reference to EVN Wienstrom - that  ‘there  is  nothing,  in  principle,  to  preclude  an  
award criterion from referring to the fact that the product  concerned  was  of  fair  trade  origin’.23 The Commission 
seems to have followed this line in the final proposal. Of course, one could still wonder exactly what kind of social 
criteria are allowed (especially with regard to the principle of proportionality), but combining the fact that trading 
conditions (in general) are explicitly allowed and social criteria (in general) are too, fair trade criteria seem to now 
fall within the scope of article 67.  
 
As regards the question when a certain criterion is considered to be sufficiently linked to the subject matter of the 
contract, article 67(3) also provides us with a clearer scope. Until now, the link to the subject matter of the contract-
test was quite vague.24 Article 67(3), however, now sheds some new light on this test (and thus on the possibilities 
contracting authorities have to include i.a. CSR criteria within the limitations of public procurement regulation) by 
explicitating  that  ‘award criteria shall be considered to be linked to the subject-matter of the public contract where 
they relate to the works, supplies or services to be provided under that contract in any respect and at any stage of 
their life cycle, including factors involved in: 
(a.) the specific process of production, provision or trading of those works, supplies or services; or (b.) a specific 
process for another stage of their life cycle, even where such factors do not form part of their material substance.’. 
(As it was argued, according to paragraph 2, these criteria can also refer to social apects.)  
This provision too, is consistent with CJEU case law. The fact that it is not required that award criteria form part of 
the  material  substance  of  the  ‘end  product’,  can  in  my  view  already  be  deducted  from  the  EVN  Wienstrom-case25 
and the Concordia-case,26 but has more recently also been ruled in the Dutch Coffee-case.27 Also, the fact that the 
use of a certain production process can be included as an award criterion and can thus be linked to the subject-
matter of the contract, seems to be in line with case-law like EVN Wienstrom.28 29 On the basis of 67(2), this applies 
to both environmental and social factors.  
 
Most striking within the provision of art. 67(3) is the fact that the legislator evidenty decided to remove all doubt, if 
any, regarding the question what stages of the life cycle of purchased goods have a sufficient link with the subject-
matter  of  the  contract,  by  including  the  words  ‘at any respect and at any stage  of  their  life  cycle’. Whereas one 
could – before this new provision – have thought that the link-test limited the scope for inclusion of social and 
environmental criteria as award criteria, given the stage of the life cycle they referred to, it is now clear that this is 
not the case, provided that these criteria relate to the purchased goods. With this new and broad definition, this last 
requirement therefore seems to be the only test that needs to be passed with regard to the subject-matter of the 
contract-test. If it is no longer questionable whether this requirement (a sufficient link to the subject-matter of the 
contract)  (also)  refers  to  the  stage  of  the  life  cycle  of  the  purchased  goods  (the  ‘distance’  of  the  end  product  one  
could  say),  one  could  wonder  what  is  then  still  left  of  it.  If  not  this,  what  does  ‘sufficient  link  to  the subject-matter’  
(which  seems  to  be  redefined  within  article  67  with  the  words    ‘refer  to  the  goods  to  be  provided’)  then  mean?  In  
my opinion, the only way to interpret this newly formulated scope is by taking a look at the only CJEU case in 
which a concrete limitation was deducted from this requirement, the EVN Wienstrom case. In that case, not the 
question  whether  the  criterion  concerned  referred  to  a  stage  of  the  life  cycle  that  was  too  far  away  from  the  ‘end  
product’  was  the  focus,  but  the  question  whether this criterion referred to the (amount of) products purchased by the 
contracting authority or to the general policy of the tenderer. Reading the wide scope of article 67 in conjunction 
with the CJEU case-law (apart from EVN Wienstrom the Dutch Coffee-case30), in my view it is exactly this aspect 
that is now the only limitation to be deducted from the sufficient link to the subject-matter test.31 32  
 
Obviously, the fact that there is now a quite clear and broad definition of the sufficient link to the subject matter of 
the contract-test is helpful. It remains, however, unclear whether this definition is also applicable within the scope 
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of the other provisions requiring the fulfilment of this test, for example article 42(1) with regard to technical 
specifications. The fact that one of these articles – namely art. 70 with regard to contract performance conditions – 
explicitly refers to the definition of the test in art. 67(3), while others – like art. 42 (technical specifications) and 
43(1)(a) (labels) – do not, increases that lack of clarity. Is the link to the subject-matter test of art. 42 and 43 
different from the one in art. 67 and 70? In my view that is not probable, for the ratio of the requirement in each of 
these articles is the same: the principle of proportionality. Therefore, chances are that the CJEU will have to clarify 
whether the definition of art. 67 (3) applies to every stage in which this link is set as a precondition.33 However 
until then, the fact that the definition of the concept is placed within one specific article, and the fact that some 
articles do and some do not refer to this definition, leaves, in any case, undesirable room for discussion. 
 
Article 67(4) too, could on the one hand be seen as a step forward with respect to promoting compliance with 
human rights through public procurement and on the other as a possible ground for legal uncertainty. Apart from 
explicitating some conditions we already know from the Preamble in the former Directive and the CJEU case law34 
– resulting from the general principles – (namely: the criteria may not have the effect of unrestricted freedom of 
choice and shall ensure the possibility of effective competition35), article 67(4) determines that the award criteria 
‘shall be accompanied by specifications that allow the information provided by the tenderers to be effectively 
verified in order to assess how well the tenders meet the award criteria’.  This  too,  was  already  elucidated  by  the  
CJEU, which, in the EVN Wienstrom case, clarified that contracting authorities can only set criteria against which 
the information provided by the tenderers can actually be verified.36 The current Directive – drafted after the 
Wienstrom case – however, does only contain a provision within the Preamble with regard to the specificity and 
measurability  of  award  criteria.  This  determines  that  award  criteria  need  to  ‘allow  the  level  of  performance  offered  
by each tender to be assessed in  the  light  of  the  object  of  the  contract  (…)  and  the  value  for  money  of  the  tender  to  
be  measured’.37 Apart from the fact that the legislator has now chosen to include this aspect within the Directive 
itself, the most striking difference is that the effectiveness of the verification made possible by the specifications is 
explicitly set out as a relevant factor. Although this is not completely new in terms of content – given that it is quite 
similar  to  what  was  determined  in  the  EVN  Wienstrom  case  (wich  contains  the  wording  ‘actually verified’,  see  
above) – it does illustrate the relevance the legislator obviously assigns to the aspect of effectiveness. And rightly 
so, especially from the perspective of human rights compliance, for the greatest challenge one encounters when 
including human rights considerations in a public procurement procedure is to find a way to effectively verify the 
due observance of these criteria. This is not only necessary from the perspective of legitimacy having regard to the 
general principles of equality and transparancy, but also from the perspective of efficacy. For it seems self-evident 
that only given such effective verification, including these criteria will have an actual effect on the extent to which 
economic operators will comply with the human rights provisions concerned. (For that matter, on the basis of art. 
18(2) achieving this aforesaid effect is no longer a goal contracting authorities can decide to set themselves, it is the 
result Member States (and – on the basis of the Preamble – possibly also contracting authorities38) are now obliged 
to pursue. By imposing a duty on  contracting  authorities  to  set  ‘specifications that allow the information provided 
by the tenderers to be effectively  verified’, article 67(4) fits within the objective of article 18(2).) However, in this 
respect too, as it was also argued in the context of article 18(2), one could wonder what such a duty will mean in 
concrete, given that it will be difficult to determine whether the established specifications do in fact enable the 
contracting authority to effectively verify the provided information. It will therefore be difficult for both contracting 
authorities to determine what is expected of them and for others to determine whether a contracting authority 
complies with the duty article 67(4) comprises. 
 
Besides the requirement of paragraph 4 that the specifications that are set must enable effective verification, it also 
contains – unlike the current Directive – a duty for contracting authorities to actually effectively verify the accuracy 
of the information and proof provided by the tenderers (art. 67(4) in fine).  As it was argued above, both from the 
perspective of the promotion of human right compliance as from the perspective of the principle of equal 
treatment39 such verification is desirable.40 However,  according  to  paragraph  4,  this  duty  only  exists  ‘in  case  of  
doubt’.  This  raises  the  question  what  exactly  is  meant  by  ‘verification’,  for  it  is  clear  that  –  irrespective of the 
existance of any doubt that can be raised – the contracting authority will always have to assess the information 
provided by the tenderers. Assumably, verification means – after having received proof and other information (see 
par. 4 in fine) – the carrying out of other actions to check whether the provided information is in accordance with 
the facts. What these actions may involve, however, and thus what the contracting authority is allowed to do and to 
require from the tenderer concerned, is in my opinion unclear. Although the new Directive – with a view to 
reducing the administrative burden – quite specifically determines limitatively what means of proof contracting 
authorities are allowed to require within the scope of exclusion grounds and selection criteria (art. 60)  and 
introduces the European Single Procurement Document in this respect (art. 59), these rules only regard the 
verification  (‘examining’)  with  respect  to  selection  criteria  and  exclusion  grounds.  Does  this  mean  that,  in  case  art.  
60 does not apply, all means are allowed? Considering the aforementioned objective of reducing te adminstrative 
burden, this does not seem assumable, but the provision of art. 67(4) does not provide for any other scope either. 
Therefore, the question what means may be used within the scope of the verification of art. 67(4) seems difficult to 
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answer.41 This leaves contracting authorities a seemingly wide scope of discretion. In addition to this, they will 
have to face the problem of a lack of clarity. Not only with regard to the means of verification that could be used, 
but also with regard to the way in which this verification should be performed effectively within the boundaries of 
the general principles. One might, for example, imagine that the decision of the contracting authority to verify the 
information of one of the tenderers, and not verify the information provided by another, could influence the 
outcome of the procedure. The implication of this is that the said decision needs to be objectively justified in order 
to prevent that the principle of equality will be violated.42 According to the wording of art. 67 (4), however, the 
only criterium that will be relevant when determining whether the contracting authority will have to verify, is 
whether the contracting authority is in doubt. Obviously, this is a subjective criterion. That raises the question 
whether a contracting authority can choose to verify the information of one of the tenderers on the basis of mere 
doubt regarding the tender of the latter (as the wording of art. 67 seems to imply) or whether this should be justified 
on the basis  of  objective  grounds.  Vice  versa,  in  search  for  the  precise  ambit  of  the  contracting  authority’s  duty  to  
verify, one could wonder what the exact scope is for contracting authorities to decide not to verify. On the basis of 
article 67(4) the answer is ‘in  case  of  doubt’,  but  does  this  mean  the  duty  does  not  exist  if  the  contracting  authority  
– subjectively –  assumes the information is correct while there are objective grounds for doubt? Or is it possible for 
a competitor to demand verification regarding another tender by providing the contracting authority with 
information that should – objectively – be regarded as ground for causing doubt? In my opinion, the answer lies in 
the application of the principle of equality to the facts and circumstances of the case at hand. However, while one of 
the main goals of the Directive is to provide contracting authorities with a clearer view on the boundaries set by the 
general principles in concrete parts of the procurement procedure, neither article 67, nor the Preamble creates any 
scope with regard to this question.   
 
Moreover, if the answer indeed lies in the application of the equality principle, and if one would assume that this 
principle could in any stage of the procurement procedure be ground for a duty to verify, it could be questioned 
whether the inclusion of a specific duty within the scope of award criteria, will not – instead of what is intended by 
including this specific provision (in the regulation) – give rise to more legal uncertainty. For the fact that – with 
regard to the award criteria the – the directive does include the said duty whereas it does not do so regarding other 
aspects of the procurment procecedure, such as the assessing of technical specifications, raises the question whether 
such a duty is perhaps non-existent or different in the other stages of the procedure. 
 
4. Conclusion 
 
With the introduction of art. 18(2) it has become undeniable that Member States will need to contemplate about 
what measures have to be taken to effectively stimulate compliance of economic operators with applicable 
obligations in the field of environmental, social and labour law. With regard to the extent to which Member States 
are and can be expected to actually achieve compliance by economic operators – e.g. whether this includes a duty to 
perform control, as the Preamble seems to imply43 – however, art. 18(2) leaves us with legal uncertainty. Moreover, 
determining what measures will (or can be expected to) be most effective, will be a complicated task for Member 
States. For the (expected) effectivity – especially with regard to compliance with human rights and labour law 
obligations – is difficult to quantify. 
In line with art. 18(2), the scope to include human rights considerations as award criteria seems to have been 
expanded. At the same time, the new provision with regard thereto creates new ground for discussion. For on the 
one hand, the link to the subject-matter of the contract is substantially clarified in art. 67(3). It is now clear that this 
requirement does not limit the possibilities to include social award criteria with regard to the production process, 
the trading of the purchased goods or other stages of the life cycle thereof. Moreover, art. 67(3) clearly states (in 
coherence with the Dutch Coffee-case) that it is irrelevant whether these factors form part of the material substance 
of the subject-matter  of  the  contract.  This,  in  my  opinion,  means  that  the  only  limitation  which  the  “link  to  the  
subject-matter  of  the  contract”  requirement  brings,  is  that the award criteria may only regard the amount of goods 
purchased, and not the general policy of the tenderer. On the other hand, it is unclear whether this definition of the 
link to the subject-matter of the contract also applies outside the scope of art. 67, for example with regard to 
technical specifications. Furthermore, art. 67 introduces a new view on the meaning of MEAT, inconsistent with the 
current directive, policy documents and case-law, which will assumably cause difficulties when applying these 
within the scope of the new provision. Finally, art. 67(4) imposes a duty on contracting authorities to effectively 
verify the information provided by tenderers within the scope of the award criteria. However, neither art. 67 nor the 
Preamble provides a scope regarding the means that may be deployed in this respect. Also, with regard to the 
boundaries of the discretionary power of the contracting authority when deciding (not) to verify the information 
provided by one or more tenderers, the new regulation provides no clarity. 
 
Although these are only two of the new provisions that the proposed directive contains, they are exemplary for 
many of the other revised or newly introduced provisions relevant with regard to promoting human rights 
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considerations in public procurement (regulation).44 For they clearly intend to expand the possibilities in this 
respect, but at the same time will create new ground for discussion.  
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of the European Parliament and of the Council on public procurement (COM(2011)/896), recital 37, art. 18(2), art. 57(1)(f) and 
(4)(a), art. 67(2) and art. 69(2)(d). 
8 The Directive only contains a duty for Member States. The Preamble (recital 37) however, also addresses contracting 
authorities. Given that provisions within Directives are binding upon the Member States to which they are addressed, according 
to art. 288 TFEU, one could wonder how this should be interpreted. 
9 See art. 18(2) and Annex X of the new Directive. 
10 Although one could perhaps assume a positive obligation for Member States and contracting authorities on the basis of the 
Treaties  concerned  (this  is  one  of  the  objects  of  the  author’s  phd-research), until now, such an obligation was never defined in 
the field of promoting human rights compliance through public procurement. There is in any case not such an integration 
requirement  with  respect  to  human  rights  as  there  is  regarding  ‘  green  goals’  in  Article  11  TFEU.  Also  see  the  new  Directive,  
recital 91. 
11 See art.  288  TFEU:  ‘A  directive  shall  be  binding,  as  to  the  result  to  be  achieved,  upon  each  Member  State  to  which  it  is  
addressed, but shall leave to the national authorities the choice of form  and  methods.’   
12 With  ‘allowing’  is  not meant the fact that it will, self-evidently, always remain possible that an economic operator – despite of 
the measures taken – will indeed violate the obligations concerned. Much more it refers to the question whether the framework 
is established in such a way, that it is probable that such violations will be discovered (e.g. by verification during the 
performance phase) and that the contracting authority will take action to remedy this situation. 
13Although the new Directive does not contain an explicit duty to verify, the Preamble does explicitly pay attention to this aspect 
with regard to art. 18(2). For recital 40 determines: ‘Control of the observance of these environmental, social and labour law 
provisions should be performed at the relevant stages of the procurement procedure. That is when applying the general 
principles governing the choice of participants and the award of contracts, when applying the exclusion criteria and when 
applying the provisions concerning abnormally low tenders.’  Whether  this  means  that  contracting  authorities  have  an  obligation  
to perform control in the relevant stages of the procurement procedure or that – if contracting authorities would like to carry out 
control – they will have to do this in the relevant stages of the procedure, is not clear. Also unclear is why the legislator has 
chosen to explicitly pay attention to this very relevant aspect of promoting compliance with the mentioned standards, but at the 
same time failed to include any provisions in the Directive itself. In my opinion, this will not make the message of the legislator 
any clearer for Member States and contracting authorities. 
With regard to the subsequent question what should or could be done on the basis of possible negative results of such control, 
neither the Directive nor the Preambule provides any scope. Apart from the obligation to exclude economic operators when it i s 
established that there is a mandatory ground for exclusion, a general duty to act upon negative results is not stipulated. One 
could, however, wonder whether such an obligation could be drawn from the general priniples such as the principle of equality 
(but that question falls outside the scope of this paper). 
Finally, a striking aspect within the Preambule regarding this duty to perform control, is that the contract performance stage is 
not one of the stages mentioned as relevant stages within which the control should be performed (see recital 40). If this has been 
a consious choice of the legislator, this would mean a substantial change compared to the current Directive and policy 
documents. For these indeed assign the contract performance clauses as a good, if not the best way to include social and 
environmental criteria (see for example: Directive 2004/18, art. 26 and EC, Buying social: A guide to taking account of social 
considerations in public procurement, European Commission 2010, p.43). This would, in my vision – from the perspective of 
human rights compliance – be a good development, for inclusion within the other stages enhances the possibilities to effectively 
and timely discover possible violations by economic operators and to timely take action. On the other hand, one could argue 
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these possibilities will be reduced by the strict regulation with regard to the means of proof that may be required, amongst which 
art. 59 with regard to the European Single Procurement Document. 
14 Whether this is the case, is in my opinion not a legal question, but one that can only be answered from a social-psychological 
perspective. It is not my opinion that this in all cases should be the decisive factor, but I am of the opinion that art. 18(2) does. 
On  the  other  hand,  the  Preamule,  recital  37,  states,  that  ‘the  measures  should  be  applied  in  conformity with the basic principles 
of  Union  law,  in  particular  with  a  view  to  ensuring  equal  treatment’  and  ‘  in  a  way  that  does  not  discriminate  directly  or  
indirectly’.  Surprisingly,  this  is  not  determined  with  regard  to  the  measures  themselves,  but  solely in respect of the application 
thereof. The reason for this could be that the measures themselves are intended to promote compliance with i.a. International 
Treaties, which rank higher in the legal hierarchy than the principles of Union law do. 
15 See art. 258 and 259 TFEU. 
16 See COM 2011/896 final. EC, Proposal for a Directive of the European Parliament and of the Council on public procurement, 
art.  66,  which  contained  the  option  to  award  on  the  basis  of  ‘the  lowest  cost’.  This  already  was  slightly  different  from  the  ‘lowest  
price’  criterion  of  art.  53  Directive  2004/18.  In  the  final  version  of  the  new  Directive,  this  ‘lowest  cost’    criterion  is  deleted as 
such and included within the MEAT criterion. See C 191/84, Opinion of the European Economic and Social Committee, on the 
‘Proposal  for  a  Directive  of  the  European  Parliament  and  of  the  Council  (…)  COM  2011/895,  COM  2011/896,  COM  2011/897,  
paragraph 1.14, in which it is advised to use the lowest price criterion as an exception, rather than the rule. Also: C 391/49, 
Opinion  of  the  Committee  of  the  Regions  on  ‘Public  procurement  package’,  paragraph  22,  in  which  the  Committee  advocates  
sustaining  the  ‘lowest  price criterion’,  because  in  the  opinon  of  the  Committee  the  ‘lowest  cost criterion’  is  ‘more  connected 
with  the  most  economically  advantageous  tender’  and  would  therefore  be  confusing. 
17 Under the current Directive, contracting authorities may – when awarding on the basis of MEAT – decide to award on the 
mere basis of qualitative criteria, for article 53 does not require to include a price element (see art. 53(1)(a) Directive 2004/18).  
18 Member States may provide that contracting authorities may not use price only or cost only as the sole award criterion or 
restrict their use to certain categories of contracting authorities or certain types of contracts (par. 2, in fine). Moreover, 
contracting authorities may also include a fixed price or cost, which will focus the competition on quality criteria only (par. 2, 
third alinea). In this case however, it will in my opinion only be possible to achieve the best price-quality tender, if the 
contracting authority has sufficient knowledge of the market to determine a realistic price, especially if compliance with human 
rights and labour clauses is required. 
19 See for example,Commission v. Netherlands, Case C-368/10, recital  86  referring  to  art.  53(1)(a)  of  Directive  2004/18:  ‘The  
most  economically  advanteous  tender  being  (that)  which  (…)  [etc.]  offers  the  best  value  for  money’  and  recital  84:  If  the  
contracting authority  decides  to  award  (…)  to  the  tenderer  who  submits  the  economically  most  advanteous  tender  (...)  the  
contracting authority must base its desicion on various criteria’;;  Also  see  Directive  2004/18,  recital  46,  third  alinea:  ‘In  order  to  
do this, they shall determine the economic and quality criteria which, taken as a whole, must make it possible to determine the 
most  economically  advanteous  tender  for  the  contracting  authority.’  And  EC, Buying social: A guide to taking account of social 
considerations in public procurement, European Commission 2010, p.37:  ‘Since  the  most  economically  advanteous  tender  or  
best-value tender always combines two or more sub-criteria’. 
20 As explained above, under the new provision, contracting authorities are obligated when awarding on the basis of MEAT to 
inlude  a  price  element  in  their  award  criteria.  Therefore,  in  fact  the  ‘new’  MEAT-criterium and the current one are not the same 
either, also see reference 17. 
21 See EC, Proposal for a Directive of the European Parliament and of the Council on public procurement, COM (2011) 896 
(final), Explanatory memorandum, p. 8. 
22 COM 2011/896 final. EC, Proposal for a Directive of the European Parliament and of the Council on public procurement, 
Preambule recital 41. 
23 See Commission v. Netherlands, Case C-368/10, par. 91. 
24 Introduced in the Concordia-case (CJEU 17 September 2002, C-513/99), the exact meaning of this link was never clarified, 
neither by the Commission, nor by the CJEU. Only in the EVN Wienstrom-case the CJEU has clarified that including an award 
criterion that exceeds the volume of consumption to be expected in the context of the procurement, is not sufficiently linked to 
the subject matter of the contract (Wienstrom EVN v. Austria, CJEU 4 December 2003, C-448/01, par. 68 – 71).  
25 For this case regarded the production method of electricity, which was not seen as a problem by the CJEU (recital 34). 
26 Concordia v. Finland, CJEU 17 September 2002, C-513/99 (Concordia). 
27 Commission v. Netherlands, Case C-368/10, par. 91:  ‘There  is  no  requirement  that  an  award  criterion  relates  to  an  intrinsic  
characteristic  of  a  product,  that  is  to  say  something  which  forms  part  of  the  material  substance  thereof’. 
28 Although the CJEU in the EVN Wienstrom-case does not explicitly state that award criteria relating to the production process 
can have a link to the subject-matter of the contract while art. 67(3) seems to state that this is always the case, in my view they 
both establish that these criteria can have a link to the subject-matter of the contract. For firstly the Wienstrom-case does clearly 
imply this, by determining that award criteria relating to the production process can be included as award criteria. And secondly, 
with regard to art. 67(3): after stating that these  criteria  ‘shall be  considered’  to  have  this  link,  art  67(3)  states  that  this  is  not  
always the  case,  but  only  if  the  criteria  ‘relate  to  the  works,  supplies  or  services  to  be  provided  under  the  contract’.  Both  the  
Wienstrom-case as art. 67(3) therefore mean the same: that award criteria relating to the production process can have a sufficient 
link to the subject matter of the contract. Also see reference 31. 
29 The current Directive only determines this with regard to technical specifications, see Annex VI 1(a) and Preambule, recital 
29 of Directive 2004/18. 
30 Commission v. Netherlands, Case C-368/10, par. 90. 
31 In Wienstrom EVN v. Austria, CJEU 4 December 2003, C-448/01,  par.  34,  the  CJEU  states  that  ‘Community  law  (…)does  not  
preclude a contracting authority from applying a criterion requiring that the electricity supplied be produced from renewable 
energy sources, provided that the criterion is linked to the subject matter  of  the  contract,  etc  (…)’.  It  thus  follows  that  the  fact  
that the criterion refers to a specific process of production, does not imply that this criterion can not be sufficiently linked to the 
subject-matter of the contract. In the EVN Wienstrom-case, this link is subsequently considered to be absent on the basis of the 
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fact that the award criterion concerned exceeded the amount of electricity purchased by the contracting authority. The CJEU 
thus sees this as the limitation deriving from the link to the subject-matter requirement.  
The legislator of the new Directive seems to go further than the CJEU, by stating that award criteria relating to the production 
process have a suffient link to the subject-matter of the contract. But in my view the legislator actually follows the same line of 
reasoning established in the EVN Wienstrom-case, only using different terms. Because, by clarifying that award criteria 
referring  to  the  production  process  etc.  can  (namely:  ‘shall  (..)  provided that’,  see  reference  28)  be considered to be linked to the 
subject matter of the contract (art. 67(3)), the legislator establishes the same as the CJEU did in the Wienstrom-case by stating 
that  ‘Community  law  does  not  preclude  a  contracting  authority  from  applying  a  criterion  requiring that the electricity supplied be 
produced  from  renewable  energy  sources’.  Secondly,  by  stating  that  this  is  only  true  if  the  award  criterion  ‘relate  to  the  works, 
supplies  or  services  to  be  provided  under  that  contract’  (art.  67(3)),  the  legislator  in my view means to establish the same as the 
CJEU  did  by  the  phrase  ‘provided  that  the  criterion  is  linked  to  the  subject  matter  of  the  contract’,  by  the  CJEU  explained  as 
described  above.  For  in  my  opinion,  this  last  ‘criterion’  of  art.  67(3)  (that  the  award criteria need to relate to the works, supplies 
or services purchased), can only be interpreted as referring to the limitation established in the Wienstrom-case: that award 
criteria may not exceed the amount of products purchased by the contracting authority. For every other possible explanation of 
this  ‘refer’-limitation is explicitly allowed by art. 67(3). Therefore, the most sound interpretation of art. 67(3) is in my view that 
the legislator has narrowed down the link to the subject matter – by explicitating that it does not interfere with criteria referred to 
in art. 67(3) – to the limitation that was already established in the EVN Wienstrom-case. 
32Although  art.  67  refers  to  ‘the  production,  provision  or  trading  of  those works,  supplies  or  services’  (par. 3(a)), on the basis of 
which one could reason that this does not include the production, provision or trading of parts of those goods, this does not seem 
to  be  the  intention  of  the  legislator  (‘where  they  relate  to  the  works  etc  in any respect’). Moreover, this interpretation would 
conflict with the Dutch Coffee case, in which the CJEU determined that Max Havelaar criteria were suitable to be included as 
award criteria (provided that the underlying criteria would be included, equal lables would also be accepted and the general 
preconditions would be fullfilled). For the award criteria concerned (the Max Havelaar criteria) see to the fair trade origin of 
parts of the subject-matter  of  the  contract’ (see recital 90). Apparently, the fact that an award criterion only regards parts of the 
subject-matter of the contract is for the CJEU not problematic. 
This could in my opinion however lead to a practical problem, for it could be difficult to determine how far in the supply chain 
one could still speak of ‘parts  of  the  purchased  goods’.  In  that  respect,  this  case  does  in  my  view  leave  room  for  discussion. 
33 The CJEU decided something similar in the Dutch Coffee-case, applying the rules regarding labels to award criteria, whereas 
the legislator had placed these rules within the specific context of technical specifications (art. 23(6)). See Commission v. 
Netherlands, Case C-368/10, par. 94-97.  
34 See Directive 2004/18 Preamble, recital 46, first and third alinea; Commission v. Netherlands, Case C-368/10, par. 87 and 
CJEU 17 September 2002, C-513/99 (Concordia), par. 61. 
35 Regarding this last criterium one could wonder – especially in the scope of high level sustainable criteria – what it means in 
concrete. Would including an award criterion and assigning a substantial weight to this, interfere with this provision if, 
expectedly, only one possible tender will be able to meet this criterion? Assumably, this will depend on the extent to which the 
reasons for including this criterium can be objectively justified and are proportionate with respect to the subject-matter of the 
contract. However, this topic falls outside the scope of this paper. 
36 Wienstrom EVN v. Austria, CJEU 4 December 2003, C-448/01, par. 44  t/m  52:  i.a.  ‘  an  award  criterion  that  is  not  
accompanied by requirements which permit the information provided the tenderers to be effectively verified is contrary to the 
principles  of  Community  law  in  the  field  of  public  procurement’.  Also  see  EC, Buying social: A guide to taking account of 
social considerations in public procurement, European Commission 2010, p. 39. 
37 See the new Directive, Preamble, recital 46. 
38 See paragraph 2 of this paper and the new Directive, Preamble, recital 37. 
39 For the principle of equality requires that comparable situations must not be treated differently and that different situations 
must not be treated in the same way unless objectively justified (Fabricom, joined cases C-21/03 and C-34/03, par. 27). If the 
extent to which tenders meet the award criteria would not be verified, obviously, chances are that this principle would be 
violated. 
40 One could also argue that contracting authorities– in general – have a duty to verify all information provided by tenderers on 
the basis of the principle of equal treatment. This topic however falls outside the scope of this paper (but is one of the objectives 
of  the  author’s  phd-research). 
41 Regarding the scope article 60 refers to, it is maybe even more striking that whereas this provision states to apply to article 57, 
it does not provide a provision for article 57(4)(a), referring to compliance with 18(2). 
42 See reference 39. 
43 New Directive, Preamble, recital 40. 
44 Also with regard to the broadened scope for sustainable technical specifications, selection criteria, exclusion grounds and the 
greatly expanded provision regarding subcontractors, there is a lot to be said. These  issues  are  the  object  of  the  author’s  phd-
research. 
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1. Introduction 

As is common in countries across the world, one of the major concerns for the countries of the European Union 
(EU) in recent years has been recovery from the global financial crisis. In an attempt to help Europe on the road 
to recovery, President Barrosso announced in 2010 that the EU was setting out a new growth strategy for the 
coming  decade,  known  as  ‘Europe  2020’  [1]. The Europe 2020 strategy is  based  around  three  priorities;;  ‘smart’  
growth   (developing   innovation);;   ‘sustainable’   growth   (developing   a   greener   and   more   resource   efficient  
economy)  and;;   ‘inclusive’  growth  (improving  employment  and  social  cohesion).  These aims will be achieved 
primarily through seven flagship initiatives which set out specific goals, but will need to be supported more 
widely through the EU legal regime.  

Public procurement is mentioned throughout the 2020 strategy as a potential method for supporting the three 
2020 growth priorities and was therefore a key area for development. In December 2011, the European 
Commission duly announced that they had begun the process of reforming the procurement regulatory regime 
applicable in the EU [2]. It was noted that public procurement  had  been  set  as  one  of  the  EU’s  twelve  priority  
projects  with  which  the  Commission  aimed  to  “relaunch  the  single  market  for  2012”,  with  improvement  of  the  
single market being seen by the EU as one of the most effective means of recovering from the financial crisis 
[3].  The Commission set out three main aims for the procurement reform process: to simplify the rules and 
increase flexibility; to encourage access to public procurement for small and medium sized enterprises (SMEs); 
and  to  facilitate  a  ‘qualitative  improvement  in  the  use  of  public  procurement’  by  ensuring  greater  consideration  
of social and green issues in procurement [2]. It is in this final aim that the impact of the 2020 strategy can be 
seen the most. 

Based on the three aims above, the Commission set out two proposals for revision to the current directives on 
public procurement, one regulating public sector procurement (COM(2011) 896 – “the   new   Public   Sector  
Directive”) and one regulating utilities procurement (COM(2011) 895 – “the  new  Utilities  Directive”), with a 
further new directive on concessions procurement planned for proposal at a later date. After consideration of 
those proposals by the European Parliament and by the Council, the proposed final text of both directives was 
set out on 5th September 2013. The Parliament adopted this final version of the new Directive on 15 January 
2014 and this paper will use the article references from that version [4]. This paper will examine the extent to 
which the planned reforms to the EU procurement regime support the aims of the 2020 strategy, providing 
procuring entities with opportunities for innovative, social or green procurement. 

In particular, this paper examines the reform to procurement within the utilities sector. Although much smaller 
than the public sector, the utilities sector is still a significant sector of the EU economy, awarding approximately 
10% of all procurement contracts in the EU each year, and 17% of the total contract value [5]. It is also arguable 
that social and green concerns are of particular importance in the utilities sector. Many of the sectors 
(particularly energy, water and transport) have great environmental impact, and there are also social and labour 
concerns given a recent growth amongst the utility sector for outsourcing to developing countries [6]. There is 
therefore the potential for real impact on social and green issues through the regulation of procurement in this 
area,  helping  to  boost  ‘sustainable’  and  ‘inclusive’  growth. 
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The paper will begin with an overview of the current EU regulatory regime on utilities procurement, providing a 
general background to the discussion of the reforms (Section 2). Section 3 will then evaluate the relevant 
reforms in the new regime in light of the Europe 2020 aims, highlighting any positive changes and discussing 
any remaining constraints in the law and missed opportunities for improving procurement in this area. It will be 
shown that overall the reforms are a positive step, clarifying many of the issues which concerned utility 
procuring entities under the current law and showing the potential for green and social procurement in the EU in 
the future.    

2. Overview of current EU utilities procurement 

The   primary   source   of   the   EU’s   regulatory regime on procurement is the Treaty on the Functioning of the 
European Union (TFEU). While the Treaty does not mention procurement explicitly, a number of the provisions 
do potentially have an impact on public and utilities contracts, with the most significant being the free 
movement provisions (covering the free movement of goods (Article 34 TFEU), freedom of establishment 
(Article 49 TFEU) and the freedom to provide services (Article 56 TFEU)). The Treaty provisions set out 
predominantly negative obligations, prohibiting procuring authorities from setting requirements which 
discriminate, either directly or indirectly, against goods or services from another Member State. Following Case 
C-324/98, Telaustria Verlags GmbH v Telekom Austria AG [2000] E.C.R. I-10745, however, the TFEU rules 
also impose some limited positive obligations relating to the transparency of the procurement proceedings, 
including a requirement that the contract be advertised. 

The EU supports and expands upon the free movement provisions with secondary legislation which regulates 
procurement more directly, setting out more detailed rules relating to the conduct of the procurement process 
including precise rules on award procedures. For utilities, this regulation is currently found in Directive 
2004/17/EC  (“the 2004 Utilities  Directive”),  with  the  remedies  for  breach  of  the  procurement  rules  being  set  out  
in Directive 92/13/EEC. The rules set out in this secondary legislation only apply to contracts over a set 
monetary threshold, revised every two years (the current thresholds can be found in Regulation 1336/2013). 
Under Art. 40 of the 2004 Utilities Directive, utilities have a free choice between three award procedures; the 
open procedure (a strict tendering procedure in which no limit is set on the number of tenderers), the restricted 
procedure (a strict tendering procedure with a limited number of tenderers) and the negotiated procedure (a 
flexible procedure allowing discussion with potential suppliers, who may be limited by number). In order to use 
the negotiated procedure there must either be a prior call to competition in accordance with Art. 42 or one of the 
exceptional situations set out in Art. 40(3) must apply.  

The 2004 Utilities Directive covers three categories of body (see Art. 2(2)); contracting authorities (covering 
state, regional or local authorities or bodies covered by public law), public undertakings (companies subject to 
the dominant influence of a public authority), and private entities which operate on the basis of special or 
exclusive rights. Special or exclusive rights are defined as legislative, regulatory or administrative rights which 
limit the exercise of the specified utility activities to one or more entities and substantially affect the ability of 
other companies to carry out those activities (Art. 2(3)). The applicability of the TFEU free movement 
obligations to these private bodies is unclear and so the 2004 Utilities Directive also includes references to the 
same obligations in its text (for example, a general principle of non-discrimination is set out in Art. 10), 
ensuring that the complete range of EU rules apply where the contract is over the threshold regardless of the 
type of procuring entity in question. 

Regardless of which of the three categories above a procuring entity falls under, they will only be covered by 
the 2004 Utilities Directive when they carry out one of the activities listed in the Directive, and then only in 
relation to a contract awarded for the purpose of that activity. The relevant activities are listed in Arts. 3-7 of the 
Directive, and cover contracts in the fields of energy (the production, distribution and supply of gas, electricity 
and heat, and exploration and exploitation of oil, gas, coal and other solid fuels), water (the operation of a fixed 
network for the provision, transport or distribution of drinking water), transport (covering the operation of 
railway, tramway, trolley bus, bus or cable services and airport and port terminal services) and postal services. 
For contracts for any other activities, contracting authorities and public undertakings will be covered by the 
comparable public sector procurement directive, Directive 2004/18/EC, while private bodies with special and 
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exclusive rights will be fully unregulated. Connected to this, Art. 12 of Directive 2004/18/EC explicitly 
excludes contracts for the utility activities set out above from the scope of that Directive, meaning that 
contracting authorities or public undertakings which would otherwise be covered by the public sector rules are 
subject only to the 2004 Utilities Directive rules for procurement in those areas. 

As regards the inclusion of green and social issues in procurement, important for the Europe 2020 agenda as 
discussed above, the current law is generally vague. The possibility of such issues often appears to be not 
considered at all or to be considered only as an afterthought. Some potential policies are clearly prohibited under 
the EU regime; for example, awarding a contract to a supplier on the basis that they promise to hire local 
unemployed labour clearly breaches the EU requirement of non-discrimination on the basis of nationality. In 
most cases, however, it is simply not clear from the wording of the directive or from case law whether or not a 
particular policy is allowable. Implementing green or social policies therefore currently requires utilities to 
balance the possible risk of legal challenge against the potential benefits of the policy, a difficult balance to 
make given the lack of clarity in the law. The constraints under the current law are somewhat under-discussed in 
relation to the utilities sector, but Arrowsmith and Maund set out a discussion of the potential areas of concern 
in this sector [6]. This author has also previously discussed the areas identified by procurement practitioners as 
having the most impact on labour issues in particular [7]. The following section will discuss in more detail those 
areas of concern for green and social procurement which will be changed under the new Utilities Directive. 

3. Key Areas of Reform 

There are four areas within the reform of the utilities regulatory regime in which changes to the law could 
potentially impact on the areas of the Europe 2020 strategy and green or social procurement. These are 
discussed below in the order in which they would generally arise in a procurement process. The section will 
begin by considering the impact of the introduction of a new award procedure for utilities, innovation 
partnerships (Section 3.1.). It will then discuss the amendments to the rules on setting the technical 
specifications of the product or service to be procured (Section 3.2.), before considering the changes to setting 
contractual conditions applicable on the winning tenderer (Section 3.3.) and the criteria for awarding the 
contract (Section 3.4.).   

3.1. Innovation Partnerships 

Under the current law, there are no specific rules or guidance relating to developing innovative products or 
services; the assumption was that contracts for these purposes could be adequately provided for under the 
existing award procedures. Art. 40(3)(b) of the 2004 Utilities Directive allows a contract which is purely for the 
purpose of research and development to be awarded without a prior call for competition but notes that this can 
only be done where the contract is not done with the aim of securing profit or recovering the costs of the 
research and development. Apostal notes that this requires a full competitive award procedure where the 
contracting entity hopes to purchase the goods or services which have been researched at the end of the process 
[8]. The current system therefore potentially requires two separate contracts for innovative products, one for 
research and one for the subsequent purchase, providing little benefit within the procurement process for 
developing new products rather than simply purchasing those which are already in existence.   

To combat this problem, the new Utilities Directive sets out an innovation partnership procedure (Art. 49), 
which sets up a long-term structured partnership between the contracting entity and a private contractor covering 
both a research phase and subsequent purchase (provided the end product meets the required performance and 
cost levels) in one contract. Recital 59 of the new Utilities Directive notes that this procedure is intended to be 
used   “[w]here   a   need   for   the   development   of   an   innovative   product   or   service   or   innovative   works   and   the  
subsequent purchase of the resulting supplies, services or works cannot be met by solutions already available on 
the  market”. Procurement of goods already on the market should therefore be completed by one of the existing 
award procedures and contracts for pure research and development remain one of the exemptions to the general 
rules and can be procured without a call for competition (see Art. 50(b) of the new Utilities Directive). 
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The innovation partnership is, as would be expected for a procedure designed to procure a currently unknown 
product or service, a relatively unstructured award procedure based on negotiations with the prospective 
partners. However, some guidance is provided in Art. 49 as to the expected procurement process. Following Art. 
49(2), the process must be structured in successive stages which  follow  “the  sequence  of  steps  in  the  research  
and   innovation   process”.   While the Article provides some examples of stages, including manufacturing, 
provision of services and completion of works, it does not provide an exhaustive list or any more complete 
definition of research and innovation. Utilities would therefore appear free to structure the process as they wish 
so long as there are definite stages within that process. Those which wish more guidance could perhaps follow 
the pre-commercial procurement guidelines designed by the European Commission for research and 
development unregulated by the procurement regime [9]. Targets must be set for the end of each stage and, 
based on the completion of those targets, utilities may choose to terminate the innovation partnership or reduce 
the number of partners at the end of each stage (Art. 49(2)). 

The Directive is, however, very vague on the requirements for the actual purchase stage. The only guidance 
given is that the value of the product or service should  not  be  “disproportionate  in  relation  to  the  investment  for 
their  development”  (Art.  49(7)).  Apostal  notes  that  the  provision  is  “poorly  drafted”,  allowing  not  only  a  large  
amount of discretion in deciding value, but also not making it clear if there are any limits on the subsequent 
purchase, in theory allowing a contracting entity to decide to purchase the product or service only after it was 
commercially available on the market which would limit the utility of the provision [8]. 

Overall, the new innovation partnership procedure offers significant potential for developing innovative 
products and services and therefore supporting smart growth. Equally, it can potentially support the other 
Europe 2020 aims through the increased ability to innovate green and social products and services. However, 
the vagueness of the provision, particularly in regards to the subsequent purchase, may limit the uptake of the 
procedure in practice and it is regrettable that there was not greater detail provided in the Directive. 

3.2. Technical Specifications 

The technical specifications of a contract set out exactly what it is that the utility wishes to buy. Under the 2004 
Utilities   Directive,   these   should   set   out   the   “required   characteristics   of   a   product   or   service”   and   for   works 
contracts should also allow the relevant material, product or supply “to be described in a manner such that it 
fulfils   the   use   for  which   it   is   intended   by   the   contracting   entity”   (Art.   1,  Annex  XXI).  These definitions are 
retained in Art. 1, Annex VIII of the new Utilities Directive. The point at which the utility chooses what to buy 
offers significant potential for meeting the Europe 2020 aims by choosing innovative, green or socially 
sustainable products. Innovation in particular has always been encouraged at this stage by allowing the use of 
functional technical specifications which enable tenderers to suggest innovative methods of meeting the 
contracting  entity’s  needs  (Art.  34(3)  2004  Utilities  Directive; see now Art. 60(3) new Utilities Directive). This 
section will focus on two potentially important areas for the Europe 2020 aims where the current law lacks 
clarity; setting requirements relating to the production methods of a product and requiring compliance with a 
particular product label.  

Production methods 

The production process of a particular product may raise environmental or social concerns which a procuring 
entity may wish to change or minimise by setting certain production requirements. For example, an entity may 
wish to require that the product they purchase was produced by employees who benefited from certain labour 
guarantees. On the green side, the entity may wish to ensure that the product is produced in an environmentally 
sustainable manner. However, the extent to which procuring entities can set such production requirements is 
unclear under the 2004 Utilities Directive as the issue is not mentioned; the only guidance given relates to 
setting the requirements of the product or service itself, not the way in which it is made or provided. 

The European Commission appeared to interpret the current law in a very conservative manner, effectively 
prohibiting the use of such production methods. Focusing on the statement in Annex XXI for works technical 
specifications, set out above, which requires  that  the  specifications  should  allow  the  product  to  ‘fulfil  the  use  for  
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which   it   is   intended’,   the   Commission suggests that production matters could therefore only be considered 
where they had a real practical impact on the characteristics of the product, whether visible or invisible [10-11]. 
This appears to prevent any social or green production requirement which will not physically change the 
product, such as fair trade standards, or where any physical change would be minimal and not impact the actual 
use of the product, for example recycled paper. The European Commission also suggested that setting 
social/labour production methods in particular could be seen as an unlawful restriction on trade as it would be 
difficult to apply only to the workforce   working   on   the   particular   workforce   and   might   require   a   supplier’s  
whole business to be changed [12].  

Kunzlik, however, has argued that the reasoning of the European Commission is flawed [13]. The Commission 
states within its guidance that a requirement that electricity be sourced from environmentally friendly sources 
would be acceptable [10-11].  This,  Kunzlik  argues,  contradicts  the  Commission’s  own  argument  that  production  
requirements must have an impact on product characteristics since green energy is indistinguishable at the point 
of consumption from energy generated from non-sustainable sources [13]. Given this and the 2004 Utilities 
Directive’s   silence   on   the   issue,   it   is   at   least   arguable   that   production   requirements   are   allowable   under   the  
current law so long as they comply with the general principles of EU law (i.e. are transparent and non-
discriminatory) and they accurately define what the contracting authority wishes to buy, which may include a 
wish to purchase a sustainable product [14]. 

The reforms set out in the new Utilities Directive clarify the law and confirm that production requirements are 
allowed. Art. 60(1) of the new Utilities Directive states that technical specifications: 

“may also refer to the specific process or method of production or provision of the requested works, 
supplies or services or to a specific process for another stage of its life cycle even where such factors 
do not form part of their material substance, provided that they are linked to the subject-matter of the 
contract  and  proportionate  to  its  value  and  its  objectives”  (Emphasis  added) 

This suggests that the conservative interpretation of the European Commission, if it was ever valid, is no longer 
applicable as the production methods required do not have to impact on the actual substance of the product or 
service (and it is perhaps notable that the highlighted section of Art. 60 above was not present in the original 
proposal by the Commission, being added later by the Council). This supports the Europe 2020 aim of 
promoting sustainable growth by making it clear to contracting authorities that they are free to require that their 
goods and services are produced or provided in an environmentally sustainable manner. On this point it should 
also be noted that the technical specifications now clearly allow contracting authorities to set requirements for 
any   point   in   a   product’s   life   cycle,   which   provides   the   potential   for   requirements   to   be   set   relating   to  
environmentally sound disposal or recycling. It may also allow consideration of labour issues which arise when 
the product is sold at the various stages of the supply chain, rather than simply at manufacture, which is a key 
issue for many fair trade organisations. 

The impact that the change will have on social production requirements, potentially important for the inclusive 
growth goal of Europe 2020, is less clear. The removal of the requirement that the production method must 
impact the characteristics of the product suggests that workforce criteria should be allowable just as 
environmental production requirements are, but the requirement in Art. 54 that the production requirements be 
linked to the subject-matter of the contract could prove more problematic for social criteria. The issue 
previously highlighted by the European Commission that workforce production requirements may require 
changes in the wider business still stands; it will be difficult for a supplier to change their workforce practices 
only in relation to the workforce working on the particular contract with the procuring entity both practically 
(e.g. identifying the relevant members of staff) and ethically (because one subsection of the workforce will now 
have higher working standards than the others). This may therefore prevent the use of social production 
requirements in practice.  
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Labelling requirements 

When setting out its requirements in the technical specifications, a procuring entity may wish to do so by 
reference to a particular product or service label, either nationally or internationally recognised. Doing so means 
the procuring entity does not have to either work out the precise requirements of the product itself or check that 
the tenders meet those requirements beyond checking that they have validly acquired the label, saving time and 
money. It is also especially useful when setting environmental or social requirements where the procuring entity 
may lack the relevant expertise to set particular requirements, and being able to rely on an accepted external 
standard will therefore enable the procuring entity to have greater certainty in the validity of the requirements. 

Despite the benefits of using labelling requirements in technical specifications, in order to minimise the risk of 
national discrimination the current law only allows reference to environmental eco-labels which meet certain 
specified requirements set out in Art. 34(6) of the 2004 Utilities Directive. The Article allows contracting 
entities to refer to the detailed specifications  of  “European  or (multi-) national eco-labels,  or  …  any  other  eco-
label”, either wholly or in part; it does not appear that they can simply refer to the label without also setting out 
the actual specifications. Equally, while contracting entities may state that any product or service which holds 
the   requisite   label   is   presumed   to   comply   with   the   technical   specifications,   they   must   accept   “any   other  
appropriate  means  of  proof”  (Art.  34(6)) which the contracting authority must check is compliant with the label 
requirements. Taken together, these points remove many of the time benefits from using a label. 

There is no provision within the 2004 Utilities Directive specifically for the use of any social or labour related 
labelling requirements. The issue was considered by the European Court of Justice (ECJ) under the comparable 
public sector provision (Art. 23, Directive 2004/18) in Case C-368/10, European Commission v Kingdom of 
Netherlands (judgment of 10 May 2012). Here, it was required that the product supplied to the contracting 
authority complied with the Max Havelaar and EKO labels, with a later clarification that labels which were 
based on equivalent or identical criteria would also be accepted. Consistent with the rules on eco-labels, the ECJ 
held requiring compliance with a label was unlawful; the actual requirements of the label had to be set out and 
compliance with the requirements checked. 

Under the reformed law, the rules on labelling requirements are set out in Art. 61 of the new Utilities Directive. 
This allows contracting  entities  to  “require  a  specific  label  as  means  of  proof  that  the  works,  supplies  or  services  
correspond   to   the   required   characteristics”. This should generally remove the need to set out the detailed 
requirements of the label in full. Contracting entities are, however, required to accept all equivalent labels and it 
is   not   clear   from   the   directive’s   wording   who   has   the   responsibility   for   proving   equivalence.   Arguably   the  
responsibility would be best placed on the supplier, who has the best capability for showing how their product 
meets the requirements of the label and how they are equivalent, in which case this provision should ease the 
current burden on contracting authorities for examining compliance. Equally, Art. 61(1) now only requires that a 
contracting authority accept other appropriate means of proving compliance from suppliers where that supplier 
can   show   they   have   “demonstrably   no   possibility   of   obtaining   the   specific   label   indicated   by   the   contracting  
entity or an equivalent label within the time limits for reasons that are not attributable to that economic 
operator”,  which   again   should   significantly   limit   the   amount   of   time   used   checking   compliance.  This   should  
therefore encourage contracting entities to use social and environmental labels more widely, boosting 
sustainable and inclusive growth in line with Europe 2020. 

The main issue remaining with the reformed law is a limitation set out in Art. 61(1)(a) which states that a label 
can  only  be  required  where  “the  label  requirements  only concern criteria which are linked to the subject-matter 
of  the  contract”  (emphasis  added).  This  may  prevent  reference  to  labels  which  consider  a  wide  range  of  potential  
environmental and social concerns or those which are attached to businesses rather than products as there will be 
requirements within the label which are not specific to the particular contract awarded (see, for example, the 
Fair Trade label, which has generic requirements in addition to product-specific). In such a situation, the law 
reverts back to the current situation; Art. 61(2)   states   that   contracting   entities   “shall   not   require   the   label   as  
such”  but  should  define  the  technical  specification  by  reference  to  those  parts  of  the  label  requirements  which  
are relevant to the subject matter. This may discourage contracting entities from considering labels in such 
situations, given the difficulty in sorting through potentially lengthy and complex social or environmental 
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requirements to pick out the relevant issues, especially where they are not social or environmental experts 
themselves.    

3.3. Contract Conditions 

Contracting entities may wish to set out contractual conditions which set standards for the winning supplier to 
comply with over the course of the contract. They are beneficial for contracting entities as they allow a 
supplier’s   compliance   with   the   particular   standards   in   question   to   be   checked   throughout   the   contract  
performance period, unlike most other checks in a tender process (e.g. award criteria) which examine 
compliance only at that particular point in time [7]. Such conditions could potentially be useful for developing 
innovation over the course of a contract, and for ensuring compliance with green and social requirements. 

The current law relating to the inclusion of contract conditions is set out in Art. 38 of the 2004 Utilities 
Directive: 

“Contracting   entities   may   lay   down   special   conditions   relating   to   the   performance   of   the   contract,  
provided  that  these  are  compatible  with  Community  law  …  The  conditions  governing  the  performance 
of  a  contract  may,  in  particular,  concern  social  and  environmental  considerations.” 

The  main   issues  which  arise   here   relate   to   the   interpretation  of   the  phrase   ‘performance  of   the  contract’.  The  
wording of the provision mirrors that of the public sector directive (see Art. 25, Directive 2004/18) which is 
generally taken to prohibit any conditions not related to contract performance [15]. However, if including 
contract conditions unrelated to the performance were allowable, this would be beneficial for social procurement 
in particular, enabling a contracting entity to be sure that good employment practices were being followed in the 
supplier’s  business  as  a  whole.  It  would  also  allow  conditions  which,  while  not  directly  related  to  the  contract  
performance, supported the wider goals of the contracting entity, e.g. conditions for the education and training 
of a particular sector of the population affected by the contract. Such conditions would therefore be very useful 
for development of inclusive procurement under the Europe 2020 strategy. 

Arrowsmith and Maund have argued, however, that the  interpretation  of  ‘performance  of  the  contract’  should  be  
more flexible for utilities [6]. They suggest that if utilities cannot include contract conditions going beyond 
performance, they should logically be unable to exclude firms for reasons unrelated to contract performance, but 
this is potentially allowable for utilities. Art. 54 of the 2004 Utilities Directive states that contracting entities 
may exclude or select tenderers  “according  to  objective  rules  and  criteria”,  wording  which  is  maintained   in the 
reformed law (see Art. 78(1) new Utilities Directive). There is no link to the contract mentioned in this Article 
and it would therefore appear lawful for a utility to exclude/select tenderers on the basis of more general matters 
applying to the whole business of the tenderer (and this appears to have been how UK utilities have interpreted 
the provision [7]). This raises the illogical situation in which a utility can exclude a potential tenderer for an 
issue which they are not lawfully able to include in the contract. If this more liberal interpretation had been 
adopted in the reforms, it would have clarified the law and also provided further opportunities for boosting 
social and green procurement by enabling wider use of contract conditions. 

The reform to the law, however, appears to confirm that the conservative view of the law is correct and 
conditions unrelated to performance are not allowable. Art. 87 of the new Utilities Directive states that special 
conditions   can   be   set   by   a   contracting   authority   “provided   that   they   are   linked   to   the   subject-matter of the 
contract”.  ‘Subject-matter’  is  given  a  relatively broad interpretation in Art. 82(3)  as  anything  which  “relate[s] to 
the works, supplies or services to be provided under that contract in any respect and at any stage of their life 
cycle”,  but  still  clearly  rules  out  conditions  relating  to  a  supplier’s  business  as  a  whole. This potentially hinders 
opportunities for inclusive growth through booting employment throughout the business. It also means the 
problem identified by Arrowsmith and Maund that utilities can potentially exclude suppliers for an issue they 
cannot legally include as a contract condition remains, and it is regrettable that the opportunity was not taken to 
link up the law in a coherent manner during the reform [6]. 
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The reform does, however, have the benefit of clarifying what precisely is meant by performance through the 
reference  to  ‘subject-matter’. The broad definition provided potentially also allows for conditions supporting the 
main contract, such as education/training requirements for those working on the contract, given that these can be 
seen  as  ‘relating’  to  the  product  or  service procured. The definition in Art. 80 is also widened from the definition 
in  the  2004  Utilities  Directive  to  add  ‘innovation-related’  and  ‘employment-related’  to  social  and  environmental  
conditions in the list of allowable considerations, which may hopefully inspire utilities to include such 
conditions more commonly in the future. 

3.4. Award Criteria 

Issues of innovation and green or social concerns can also be included in the award criteria which are used to 
evaluate the tenders. This method allows the utility to balance the importance of the particular issue against 
other relevant issues such as cost and quality, enabling a relatively nuanced consideration of the different 
concerns. This is therefore a particularly good area for consideration of the Europe 2020 aims, enabling them to 
be balanced against the need for value for money which is equally important for developing economic growth. 

The rules relating to award criteria are currently set out in Art. 55 of the 2004 Utilities Directive. This allows 
utilities to award   tenders   on   one   of   two   grounds;;   lowest   price   or   ‘most   economically   advantageous   tender’  
(MEAT). Where MEAT is chosen as the basis of award, Art. 55(1)(a) sets out a list of potential considerations 
such as technical merit and security of supply. Environmental characteristics are expressly included as a 
potential consideration. There is no mention of either social or innovative concerns but the ECJ held in Case C-
513/99, Concordia Bus Finland v Helsingen Kaupunki [2002] ECR I-7213 that the list provided in the directive 
is non-exhaustive, therefore potentially allowing the inclusion of such issues in the award criteria.  

Any  award  criteria  included  must,  however,  be  “linked  to  the  subject-matter  of  the  contract” (Art. 55(1)(a), 2004 
Utilities Directive), raising similar issues therefore as contract conditions (see above, section 3.3.). There is 
some   debate   over   the   meaning   of   ‘subject-matter’   under   the   current   law.   Arnould,   for   example,   suggests   it  
should be given a narrow interpretation linking it to the technical specifications of the contract (and therefore 
suggesting production requirements could not be examined at this stage, see Section 3.2. above) [16]. 
Arrowsmith took a more liberal view, suggesting award criteria could be included for any issue which could 
lawfully be included as a contract condition and therefore enabling award criteria on a wider range of 
environmental and social issues [17]. The new Utilities Directive clarifies this confusion by providing a 
definition  of  ‘subject-matter’  in  Art.  82(3) which is also used for contract conditions (see above, Section 3.3.), 
and which follows the definition used for technical specifications in Art. 60(1), allowing award criteria to 
consider factors which are relevant at any stage of the life cycle, even where those factors do not form part of 
the material substance of the product. This provides a coherent approach across all stages in the procurement 
process and is broad enough to cover a wide range of possible considerations (though as with contract 
conditions, award criteria looking at the supplier’s   business as a whole will be prevented, see Section 3.3. 
above). 

The first notable change to the award criteria system in the new Utilities Directive is the removal of lowest price 
as a separate criterion such that MEAT is now the only allowable award basis (Art. 82(1)). According to Recital 
94 of the  new  Utilities  Directive,  the  change  was  made  to  ensure  the  award  criteria  provisions  were  “presented  
in   as   simple   and   streamlined   a   way   as   possible”.  The notion of MEAT is, however, given an interpretation 
which makes it clear that financial concerns are still intended to be a major part of tender evaluation. Art. 82(2) 
states  that  the  MEAT  should  be  identified  “on  the  basis  of  the  price  or  cost,  using  a  cost-effectiveness approach, 
such as life-cycle   costing  … and may include the best price-quality   ratio”.  Recital 95 emphasises that it is 
possible to award  a  tender  “on  the  basis  of  either  price  or  cost  effectiveness  only”,  making  it  clear  that  lowest  
price is still a viable award option. However, the change of wording of the Article presents options such as life-
cycle costing and price-quality analysis as the default, with price alone being an exception, which may well 
encourage the uptake of such forms of tender analysis more commonly and, correspondingly, increase the use of 
award criteria examining innovative, green and social issues. Supporting this, Art. 82(2) has an amended list of 
suggested criteria which specifically lists social and environmental aspects and innovative characteristics as 
potentially relevant to quality. 
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One of the most important changes which will impact particularly on the sustainable growth aim of Europe 2020 
is the introduction in Art. 83 of a life-cycle costing system. This is specifically mentioned in Art. 82(1) as a 
potential means of determining cost effectiveness. The system sets out two main types of costs which can be 
could be considered by utilities using the system when relevant; costs borne by the utility (Art. 83(1)(a)) and 
costs imputed to environmental externalities (Art. 83(1)(b)). The costs borne by the utility cover not only the 
acquisition costs but also use, maintenance and costs of disposal, which should help to deter contracting entities 
from choosing a non-sustainable product over a more sustainable option purely due to a lower initial purchase 
cost. Environmental externalities cover issues such as the cost of pollutant emissions. Art. 83(1)(b) provides that 
these can be included only if their monetary value can be determined and verified in accordance with certain 
requirements set out in Art. 83(2) based around non-discrimination, transparency and accessibility. These 
requirements could potentially deter utilities from including the costs of such externalities in their tender 
evaluation, as they may lack the necessary expertise for determining a satisfactory system. However, Art. 
83(2)(a) notes that a system for repeated application can be used if it is non-discriminatory, which raises the 
possibility of having a system externally designed by a qualified body and then used for future tenders by the 
utilities, reducing the potential difficulties in this area. Overall, together with the inclusion of the costs borne by 
the utility over the life of the product being more clearly considered, the system in Art. 83 appears to be a 
promising development for sustainable procurement.  

4. Conclusion 

The Europe 2020 growth strategy focuses on promoting smart, sustainable and inclusive growth. This paper has 
examined the impact of the proposed reforms to the EU utilities procurement regime on the development of 
those goals, particularly by improving the inclusion of innovative, green or social concerns in procurement. It 
can be seen that several of the reforms have the potential to improve the inclusion of such concerns. The most 
dramatic change is the inclusion of a completely new award procedure, the innovation partnership, which aims 
to help utilities work closely with a private partner to develop new products or services, and which is clearly 
linked to the Europe 2020 aim of smart growth. Other more subtle changes may have an equally important 
impact, however. In particular, the change to the definition of technical specifications which makes it clear that 
consideration of production and disposal issues is allowable should allow much greater consideration of green 
issues and boost sustainable growth, and will be well supported by the introduction of specific rules on life-
cycle costing in award criteria. Equally, recognition of the benefits of allowing contracting entities to require 
compliance with certain product labels should ease the administrative burden of considering social and green 
issues and hopefully increase their use. 

There are some issues with the reforms, however. The changes to the requirements for contractual conditions 
retains  the  problems  the  previous  law  had  in  examining  issues  related  to  a  supplier’s  whole  business,  not  only  
preventing useful green and social conditions in such an area but also retaining the difficulty in reconciling the 
law in this area with the ability to look at a supplier as a whole in exclusion/selection criteria. It is also 
unfortunate that the rules on innovation partnerships are not more precise, especially when regulating the final 
purchase of the innovative product or service, as this may hinder the actual uptake of the procedure 
significantly. 

Overall, though, the reforms are a positive step, with many of the grey areas in the law clarified and greater 
flexibility for considering innovative, green and social issues in procurement. The procurement reforms should 
provide  a  valuable  addition  to  the  EU’s  overall  mission  to  improve  growth  as  set  out  in  Europe  2020. 

 

Notes 

Section 2 of this paper is based on the overview of EU procurement set out in E. Aspey, (2012),   “Labour  
Considerations  in  EU  Procurement:  A  Study  of  UK  Utilities”,  37(3)  European Law Review 294-313, at 297-299.   
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“Micro, small and medium-sized enterprises (SMEs) are the engine of the European economy. They are an essential 
source of jobs, create entrepreneurial spirit and innovation in the EU and are thus crucial for fostering 
competitiveness and employment….” (Günter Verheugen, Member of the European Commission, Responsible for 
Enterprise and Industry, in EC/Enterprise and Industry).  Looking beyond the EU, SMEs “constitute the vast 
majority of business establishments, are usually responsible for the majority of jobs created and account for one 
third to two thirds of the turnover of the private sector,” (OECD/UNIDO, 2004)).   As a result, governments of 
countries at all levels of economic development pursue policies to support SMEs (Storey, 1999). 
 
This paper will consider the economic rationale behind such SME policies, how they may be pursued through 
public procurement, and whether and how their effectiveness can be evaluated.  It will conclude with some 
considerations for policy-makers in public procurement. It will not analyse social and political justifications for 
SME policies per se, though it is acknowledged that righting historical disadvantage and supporting minorities in 
public procurement can have consequential economic benefits.   
 
The two main economic policy considerations revolve around (a) improving SME participation in the public 
procurement market, with a view to enhancing competition and hence value for money, and (b) awarding more 
procurement contracts to SMEs, with a view to encouraging entrepreneurship and innovation, and thereby job 
creation, economic growth and development to the benefit of wider society.  While this paper draws heavily on 
authoritative works on SME policies, it is not intended to provide a comprehensive survey of the economic 
literature on the subject.  Rather, it seeks to highlight some of the published findings on the scope and impact of 
SME policies, and to urge policy-makers to seek and consider empirical evidence and move to policy, rather than 
the other way around. 
 
Statistics on SMEs and the public procurement market 
 
The volume of statistics on SMEs in many systems amply demonstrates that SMEs overall constitute the 
overwhelming majority of all enterprises (to report on them in detail exceeds the scope of this paper, but an 
example is found in EC, 2003).  For example, in the EU, 99.8% of enterprises in the non-financial sector are stated 
to be SMEs (representing 67% of the total non-financial employment), and 92% of the total business sector is 
estimated to be micro-enterprises, with fewer than 10 employees (de Kok et al, 2011). SMEs comprise over 99% of 
the UK’s 3.8m businesses, and provide 56% of its private-sector employment and 52% of total UK turnover (Small 
Business Service (SBS), 2004, cited in Zheng et al, 2006).  In South Korea, the statistics show that SMEs comprise 
99% of businesses and 88% of private-sector employment Government of Korea, 2011); in South Africa, 55% of 
private sector employment, and 22% of GDP (Kauffmann, 2005, and cited in Kim, 2011). In the US, SMEs 
constitute 99.7% of all businesses, generate 46% of private, non-farm GDP, and smaller SMEs employ 34.9% of all 
private sector workers (US Census Bureau, 2007). 
 
There are varying definitions of SMEs: OECD/UNIDO (2004) note that SMEs are defined in the literature most 
commonly by reference to employment, due to the simplicity of the measure and the ease of collection of data (the 
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OECD and US generally use a measure of under 500 employees, the EU 250).  Many systems use a broader 
definition in practice, e.g. in the EU, where SMEs are those with fewer than 250 employees, provided that their 
turnover and assets are below certain limits (EU, 2008), although EUROSTAT statistics are presented by reference 
to employee numbers only (EU, 2014).  A similar approach is employed in the standards used by the US Small 
Business Association (SBA) to classify SMEs (though the SBA is not concerned with public procurement).   Hence 
the figures in the preceding paragraph are not directly comparable, even before accounting for the different level of 
development in the countries and regions concerned, though a general conclusion that most businesses are “SMEs” 
can be drawn.   
 
It is also clear that SMEs’ share of the public procurement market is below their proportion of total enterprises: in 
the EU, for example, SMEs secured 35%-35% of contracts by value in 2006 and 2007, and 42% in 2008 (EU, 
2009); and between 53% and 78% of contracts by volume (EU 2008).  This is not a recent trend: Bovis (1998) 
argued that market access is also limited for SMEs.  The situation is similar elsewhere: the US SBA estimates that 
21.89% of contracts were awarded to SMEs in 2009 (SBC, 2010), whereas in Canada since 2006-2007, over 43% 
of the total value of contracts on average was awarded to SMEs (Government of Canada, 2014). 
 
Within the overall numbers and using a more flexible approach to what is an SME, the EU (in a report on SME 
access to public procurement) notes that SMEs’ access to public procurement varies from one Member States to 
another, but that overall they are awarded 18% lower contracts than their overall economic share calculated by 
turnover (EU, 2009).  Behind these aggregated data, however, the position varies as between micro, small and 
medium-sized enterprises: “medium-sized enterprises do not seem to be unduly under-represented in public 
procurement”, but “the relative significance of micro and small enterprises lags considerably behind their actual 
role in the real economy”: the percentage lags are 2% (medium-sized, ie with up to 249 employees), 5% (small, ie 
with 10-49 employees) and 11% (micro, ie with up to 9 employees) (EU, 2009, European Commission, 2013).  
 
Economic (and other) justifications for SME policies 
 
These overall conclusions of under-performance are taken as evidence of market failure on a scale that justifies 
intervention.   Estimates of the value of the total public procurement market vary, but according to the OECD 
“governments in OECD member countries spend on average 12% of their GDP on public procurement (excluding 
procurement by state-owned utilities)”, (OECD, 2011). Variations are considered to reflect the different size of the 
state, its role in the economy and the existence of high-value infrastructure and similar projects and range from  
15% of GDP (the Netherlands, the Czech Republic and Iceland) to under 7% (Mexico, Chile and Switzerland) (ibid, 
2008 figures).  The figures consequently appear to justify intervention on a significant scale: Storey (2006, also 
cited in Freeman, 2013) estimates that the annual total financial support for SMEs in the UK is equivalent to £7.9 
billion per annum - more than is spent on the police force or universities. 
 
A separate area of rationale for SME support policies arises from cited economic benefits of SMEs over enterprises 
in general, such as that SMEs add value and promote innovation (Carter et al, 1999, Erridge et al, 1998, and 
Hoffman et al, 1998, as cited in Zheng et al, 2006); that SMEs are more adaptable and responsive to the needs of 
purchasers (Zheng et al) and support the creation of new supply markets, and respond to supply market dominance 
and fragmentation (Caldwell et al, 2004); that there are benefits to local economies from local sourcing (Walter, 
2005, NERA, 2005 (and cited in Zheng et al, 2006)). At the micro-economic level, SME support can contribute to 
individual business sustainability (Zheng et al, 2006).   
 
The economic rationale is linked closely to social motivations (McQuade and Johnson, 2003, Ram et al, 2002, cited 
in Zheng et al, 2006), including public relations and reputational value for enterprises contracting with local SMEs, 
and minority-support policies that lie at the heart of the US SBA and South African Black Economic Empowerment 
policies.   Perhaps as a consequence, the policy goals behind SME policies are frequently stated in very broad and 
political terms (as the quotations in the introductory paragraph to this paper indicate).  
 
Indeed, a recent report into SME access to public procurement in the EU concludes a statistical overview saying 
that “it is important to highlight that SMEs’ share of the value contracted for contract below €300,000 in fact 
slightly exceeds the corresponding figures for real economy. However, this is more than offset by the huge 
disadvantage they (micro and small enterprises primarily) have in accessing larger contracts. Whilst one would not 
expect the largest contracts to be won by SMEs, they could eventually win more lower-value contracts to have their 
‘fair share’ of public procurement overall,” (EU, 2009).  Gibbs (2000), in a paper entitled “SME policies, academic 
research, and the growth of ignorance, mythical concepts, myths, assumptions, rituals and confusion”, highlights 
that along with the substantial growth in SME research and publications there has been a parallel growth of 
ignorance, and that “mythical concepts” and ‘myths” are used as a basis for key areas of policy development.   
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Data on SME policies 
 
This lack of clear policy goals is, unsurprisingly, reflected in the data available on SME policies themselves.  This 
situation was already identified over a decade ago; when considering whether bank lending to SMEs was 
insufficient, the UK’s Bank of England sought to “bring facts into debates typified by anecdote, assertion and 
assumption,” (Bank of England, 2004, cited in Freeman, 2013).  Freeman adds that “a close examination of the 
academic, regulatory and commercial literature regarding SMEs and their role in the economy remains riddled with 
poor thinking and muddled conclusions, problems compounded by a plethora of issues relating to the availability 
and quality of relevant data”.  Zheng et al (2006), Karjalainen et al (2008) and Dalberg (2011) have all noted the 
relatively limited extent of empirical data.     
 
Zheng et al et al, citing the SBS and other sources from the UK, notes that many policies are presented in 
descriptive terms rather than by reference to measurable objectives or goals.  A later example can be found from the 
European Commission, which says that SMEs policies are mainly concentrated in five priority areas, covering: “the 
promotion of entrepreneurship and skills; the improvement of SMEs' access to markets; cutting red tape; the 
improvement of SMEs' growth potential, and strengthening dialogue and consultation with SME stakeholders” (EU, 
2014). 
 
While these objectives may be desirable policy objectives, achievements are effectively immeasurable without 
targets or benchmarks.  The literature reveals few targets, though notable exceptions are found in the US, which has 
a policy goal of 23% awards by value to SMEs (SBA, 2010), and the UK (25% by 2015, UK Government, 2014).  
 
A first issue, therefore, is to identify what we can learn about the use of SME policies that may be of use to policy-
makers.  Much literature on SMEs participation in public procurement tends to review SMEs as a group.  That is, 
the data are aggregated data, rather than broken down by market sector, SME type or size, nature of the public 
purchaser, or referring to differing business goals, owners’ backgrounds, levels if available technologies, skills and 
experiences, regions in which SMEs operate.  In addition, there is a significant focus on the social aspects of SME 
purchasing (from minorities, etc, which are key elements of policies in the US and South Africa) (Zheng et al et al, 
2006).   Research at this aggregate level (Curran, 2000) gives little insight into what may motivate individual 
procuring entities and buyers to purchase from SMEs, and what factors influence their individual decisions (Zheng 
et al et al, 2006); decisions of procuring entities  may be influenced by variable characteristics, such as spend 
portfolios, priorities, cultures and stakeholder requirements (Caldwell et al, 2004).   
 
However, as Storey (2008) notes, the situation is gradually improving.  For example, a recent EU Report provides a 
comprehensive set of data at the regional level; it contains an analysis of SME under-performance in public 
procurement contracts, which is broken down by country, type of government awarding body, contract size and 
whether the contract was for goods, services or construction, and by procurement method.  The overall trend 
reflects the unsurprising proposition that the larger, more complex contracts are rarely won by micro and small 
enterprises (EU, 2009).  Nonetheless, although the report starts with a chapter breaking down SMEs by industry 
sector, the analysis of under-performance in procurement is not broken down this way; in addition, the surveys of 
suppliers and procuring entities do not appear to have enquired into the different award proportions per sector, 
though they do identify a limited number of obstacles that have differing impact on micro, small and medium-sized 
enterprises (and many that all sizes of enterprises report as obstacles).  In addition, the EU notes that data for 
different periods are not fully comparable (EU, 2009, a finding repeated in many other studies).    
 
Indeed, in 2000, Curran had already reported on data difficulties and obstacles to the quantitative evaluation of 
policies: he cited quantitative methodologies that do not adequately account for net positive outcomes 
(“additionality”), as deadweight (ie outcomes that would have occurred without the policies concerned) and 
displacement (firms outside the policy cease to trade, have lower sales or employment, or have higher costs) should 
be accounted for.  A lack of matched control samples as a result of the heterogeneity of SMEs was indicated by 
Storey (1999); difficulties of selection bias and low or biased response rates are evident.  These factors also mean 
that deadweight is the most difficult element to evaluate – precisely the factor that policy evaluation should address 
if it is to be meaningful.  Although qualitative alternatives have been employed to seek to improve this situation, 
they are essentially add-ons to quantitative research.  Curran’s overall conclusion that “there will always be a high 
level of uncertainty in estimating outcomes and impacts of [SME] policies” would not seem to have changed 
significantly.  Indeed, a general policy of deregulation may have perverse consequences in that some SMEs now 
slip below the reporting obligations that allow statistical evidence to be gathered (Freeman, 2013). 
 
Need for SME policies: market failures and SME support 
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The World Bank and IFC consider that the theoretical justification for SME support lies in “market and institutional 
failures that bias the size distribution of firms, rather than on any inherent economic benefits provide by small 
firms” (WB/IFC, 2000).  Adapting Storey’s 2008 analysis of forms of market failure relevant to SME policies to the 
public procurement context, there are several types of failure that may justify market intervention.  However, while 
market failure has long been noted as a necessary precondition for government intervention, it is not a sufficient 
one: intervention is justified only where the results will improve welfare (Storey, 2008).  This issue will be 
considered below, after a description of the failures themselves and common policies applied to mitigate them. 
 
The first group of market failures arise, adapting Storey (1999), as SME owners do not realise the benefits of 
participating in the public procurement market, and do not fully appreciate the benefits to their business of taking 
steps such as workforce or management training and promotion activities, that would allow them better access to 
this market.  This is indicative of inadequate information (EU, 2009, ADB, 2012, Smith et al, 2001).  The EU has 
also recognized that poor information about procurement opportunities can close markets to SMEs, and that 
inadequate information on procurement regulations and requirements as a major impediment to SME participation 
in procurement (Mishory, 2013). Similar findings are reported in Karjalainen et al, 2008, citing Fee et al, and ECEI, 
2014.  Indeed, Fee argues that inadequate access to information is the most significant barrier to SMEs’ 
performance generally.  The EU, however, has found more recently that information about procurement 
opportunities is less of an issue than information on tenders themselves (ambiguous requirements, late information, 
and a lack of debriefing, for example (EU, 2009)).  Lack of information about the procurement process itself, such 
as the mandatory legal requirements and associated procedures that all participants must follow, also presents 
obstacles to SMEs (EU, 2009).   
 
A further limiting factor is the costs of participating in public procurement, which are noted as being 10-50% higher 
than for comparable projects in the private sector (Fee et al, 2002, cited in Karjalainen et al, 2008, Smith et al, 
2001, UK Government consultation, 2013).  These costs disproportionally affect SMEs, in part because many are 
fixed (ECEI, 2014, ADB, 2012).  Indeed, a 2010 study found that the costs of regulation per employee are 36% 
higher for small than medium-sized and large firms in the USA (ADB, 2012). The costs themselves are derived 
from the disbursements required in the procurement process (including tender securities and performance bonds, 
inspection fees, registration and documents fees) and the time and resources involved in complying with rigorous 
and protracted procedural requirements, such as registration, production of detailed tender information (such as 
regarding minutiae of prices) and large volumes of documents (ADB, Karjalainen et al, 2008; Fee et al, 2002).     
 
SMEs are also noted as suffering from tender preparation periods that are too short (ECEI, 2014), i.e. there is 
insufficient time to bid (EU, 2009). Bovis (1998) also cited the lack of language skills in technical areas of 
tendering as a further obstacle to SMEs (in Karjalainen et al, 2008), a finding also evident in the 2009 EU Report – 
SMEs do not have tender-writing specialists, and are less experienced in the task. This report also highlighted an 
over-emphasis on price in evaluation, disproportionate qualification and other criteria, together with the overall 
administrative burden.  Although interaction with the procuring entity was noted to have improved over recent 
years, SMEs as a group considered further reforms in this area would be among the most pressing  (EU, 2009).   
 
After the selection process is complete, a winning supplier can expect to be confronted with complex contract 
management procedures and dispute resolution processes (ADB, 2012), and the costs and cash-flow implications of 
funding the projects concerned until payment (the payment period in the public sector is significantly longer than in 
the private sector) (ADB, 2012, Intrum Justicia, 2013).   
 
Other issues relate to the manner in which the procuring entities manage contracts and SME participation.  Here, an 
observed tendency is towards larger contract sizes and contract aggregation through framework agreements and 
similar tools (EU, 2014).  For example, the value threshold above which the statistics indicate that SMEs 
underperform is in the range of €300,000 to €1m (EU, 2009).  While noting that the median size varies among 
member States, a recent report states that the median contract size above thresholds should be accessible for SMEs, 
but that this median has increased recently from about €330,000 to €928,000 (EU, 2009).  Even by 2003, the US 
equivalent of framework agreements accounted for nearly 30% of federal public procurement; the value of one type 
of framework agreement alone rose from $4bn in 1992 to $32.5bn in 2004 (Gordon et al). The literature on 
economy and efficiency in procurement routinely notes an increasing use of framework agreements, purchasing 
consortia and centralised purchasing agencies to aggregate purchases to enhance value for money. Bundling is also 
claimed to be administratively efficient (Clark and Moutray, 2004, ADB), though more recent studies are indicating 
that there are trade-offs in terms of meeting the needs of certain procurers, and where framework agreements used 
as the purchasing tool are sub-optimally set up and used (Nicholas, 2011).  The pressures of financial austerity and 
shrinking procurement budgets is, for example, part of the reason for an ever-greater use of framework agreements 
in this context. SME surveys report a significant impact through bundling (EU, 2009, ADB, 2012), and aggregation 
has been considered to be “bad news for SMEs” (Smith et al, 2001).   The “bad news” arises in two ways: bundling 
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or aggregation at the geographical level or through grouping types of purchases excludes SMEs that do not cover all 
necessary areas or ranges (Bovis, 1998; EU, 2009), and through larger orders that exclude SMEs who do not have 
the requisite capacity or capital (Morand, 2003, EU, 2009, Zheng et al, 2006).     
 
SMEs surveyed also highlight risk aversion on the part of procurement officials as a significant barrier to 
participation (EU, 2009).  Zheng et al cites studies pointing to issues with professionalism in procuring entities, 
trust between SMEs and procuring entities, and a lack of technical expertise in applying socio-economic objectives 
because of a lack of understanding of their impliations and impact on purchases themselves (citing Ruth et al, 2002, 
Dollinger et al, 1991, Drabkin and Thai, 2003).  These issues increase apparent risks of SME contracting.  
Procurement officials also have fiduciary duties as regards public moneys (ECEI 2014), which may translate into 
stringent financial and experience requirements that disfavour SMEs (ADB, 2012). This may also be a paradoxical 
result of measures to enhance transparency and accountability, as individual procurement officials seek to avoid 
censure for sub-optimal outcomes.  At the institutional level, some compliance requirements on suppliers may have 
little to do with performance risk in a public procurement contract, but are designed to avoid political risk 
(contracting with “undesirable” suppliers with convictions for tax evasion, for example).  In terms of the demand 
side, where innovation could be encouraged, procurement officials are cited to be reluctant to retreating from to the 
tried-and-tested, “safe” solutions, specifications and suppliers (Georghiou et al, 2013), leading to a perception that 
the “nobody ever got fired for choosing IBM” rationale remains a real barrier (Smith et al, 2001). 
 
Types of interventions to support SMEs 
 
Storey (2008) sets out an analytical basis for distinguishing the types of intervention that may mitigate these 
obstacles and may be used to pursue the overall goals.  A key distinction in policy can be observed: measures may 
seek to lower barriers or to offer support.  Many governments pursue a mixture of both measures. The goal of such 
mitigating policies arguably should be to encourage participation (and hence the potential for competition in the 
public procurement market concerned (UNCITRAL Guide, 2012)). 
 
To start with the “barrier” side, measures in the public procurement sphere may seek to reduce excessive 
regulations and/or to mitigate their impact. Extrapolating from the World Bank’s Doing Business surveys (citing 
the 2006 study), Storey (2008) categorises the policy options: first, policy-makers can seek to lower the 
impediments to business creation or small-firm expansion (broadly speaking, the approach of the USA, Canada and 
perhaps New Zealand).  Secondly, policies can seek to provide direct assistance to compensate for the burdens or 
impediments (broadly speaking, the situation in the EU, which has relatively high impediments to starting a 
business in particular). Storey also notes that the situation in developing countries is often characterised by both 
high impediments and low direct assistance, an interesting finding given the many statements about the importance 
of the SME sector in those countries. Drawing on Lundstrom and Stevenson (2005), Storey concludes that there is 
considerable diversity in approaches to reduction of administrative burdens. 
 
The legal framework for public procurement will include provisions on eligibility and qualification, descriptions of 
contract terms and specifications, and evaluation criteria, each of which have the potential to fall disproportionately 
on SMEs.  In recognition of this general proposition, the 2014 EU Directives on public procurement introduce new 
measures to counter the burdens involved: first, self-declarations in matters of qualification are being introduced, 
with the declared aim of primarily benefitting SMEs.  Secondly, the evidence of financial capacity of the supplier 
that can be required is to be limited as a general rule: for example, that for turnover requirements may not exceed a 
maximum of twice the estimated value of the contract (EU, 2014).   
 
Other programmes seek to eliminate unnecessary qualification requirements: for example, the UNCITRAL Model 
Law on Public Procurement (which includes procedurally simpler methods for smaller-value procurement) provides 
for tender securities, but the Guide to Enactment that accompanies Model Law discourages imposing tender 
securities routinely, on the basis that the formalities and expenses concerned may discourage the participation of 
suppliers. It adds, “the procuring entity should consider all the implications of requiring tender securities (positive 
and negative), on a case-by-case basis, prior to deciding whether or not to require them”, and suggests that guidance 
and regulations should provide examples to assist whether a tender security could be excessive safeguard and where 
it would be justified, by reference to contract value, performance risk and so on (UNCITRAL Guide, 2012).  Other 
policies may encourage international standards, testing and other requirements to be applied in a more user-friendly 
way, and to use functional, output-based rather than technical, input-based specifications, and less price-dominated 
evaluation criteria (EU, 2009); all these measures have been cited as pro-SMEs because their benefits will accrue 
proportionately more to SMEs.  At a more practical level, rules designed to ensure objectivity, clarity and 
transparency in specifications can be supported by tools to improve and standardise documents and terminology.  
The EU requires the use of its Common Procurement Vocabulary (CPV, adopted by Regulation (EC) No. 
213/2008), to standardise specifications and other elements of descriptions of what is to be procured.  The UN 
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operates a similar scheme – the United Nations Standard Products and Services Code (“UNSPSC”).  These tools are 
designed to establish “a shared and common understanding of a product domain” (Leukel and Maniatopoulos, 
2005), and so address the information asymmetry of SMEs.  Other measures include addressing possible SME 
weaknesses in terms of technical and financial capacity, by allowing joint bidders to fulfil requirements. improving 
dialogue between procuring entities and suppliers, engaging in post-submission qualification, and so on (EU, 2009).  
However, many procuring entities indicate that their time and resources, and a lack of concrete SME policies, do 
not allow for the full benefit of these types of scheme to be realised (EU, 2009).  A further constraint may be risk 
aversion, considered further below. 
 
A wide range of economy-wide administrative requirements may be incorporated into the public procurement 
sphere by reference.  These include the need for licences, and compliance with health and safety, employment, 
environmental and other requirements.  Requirements such as outmoded or unnecessary regulations; technical 
requirements that limit entry unnecessarily or serve as disguised tools for excluding competing suppliers (i.e. 
regulations that are non-discriminatory on the surface but are subtly discriminatory in their substantive 
requirements) and poorly designed regulations that are desirable in principle but unnecessarily intrusive, have long 
been recognised as detrimental to participation in markets and hence competition (WTO, 1998, in Anderson et al, 
2011).  The European Commission has established a high level expert group to consider reductions of specific 
disproportionate regulatory burdens on business (thereby covering SMEs as well). However the EU approach only 
focuses on so called “regulatory burdens” which are  costs imposed by information obligations created by EU 
legislation (e.g. reporting and monitoring). As of today no EU-wide model for measuring compliance costs has 
been established (EC, 2007). The 2009 EU Report noted that SMEs frequently do not comply with necessary 
requirements, some of which are technical or relate to health and safety, and some relate to sustainability, equality 
and diversity policies (EU, 2009). To this can be added the displacement time spent in complying with rules (time 
spent with tax officials, for example (World Bank, 2014).   
 
A related area of concern involves integrity measures in the procurement system that can have the unintended 
effects of limiting market participation. For example, expansive civil and criminal strictures against fraud in public 
procurement markets may create asymmetries between public and private contracting (Anderson et al, 2011).   
 
Other measures designed to reduce the information asymmetry include the improvement of transparency in public 
procurement.  UNCITRAL discusses the need to implement transparency requirements in a way that allows 
meaningful access in the prevailing circumstances; this may be particularly relevant in the context of developing 
countries as well as micro-enterprises in all systems, which may have lower technical resources than other SMEs 
(UNCITRAL Guide, 2012). The European Commission has been seeking to increase “access to information on 
procurement opportunities” and the “transparency of public procurement requirements,” in its three revisions to the 
Public Procurement Directives over the last 15 years (EU, 2014).  
 
Many commentators have noted that improving regulations does not generally involve significant social cost (e.g., 
World Bank, 2014).  However, as the legal framework is generally permissive rather than prescriptive, permitting 
less onerous requirements alone will not achieve the desired policy objective: meaningful guidance along the lines 
suggested by UNCITRAL and other measures to reduce risk aversion will be necessary for successful 
implementation.  In addition, it is important not to equate better regulation with less regulation: the World Bank’s 
Doing Business indicators are predicated on the notion that economic activity requires good rules and regulations 
that are efficient, accessible to all who need to use them and simple to implement” (World Bank, 2014).  Hence 
some indicators give a higher score for more regulation (eg transparency measures) and others for simplified 
regulations (such as a one-stop shop for business start-up formalities) (ibid).   
 
Measures aimed at better regulation are unlikely to be recorded within the approximately £8bn assessed to be the 
annual cost of SME policies in the UK (Freeman). While no studies have been found directly addressing the costs 
of improving regulation, there will be costs in terms of designing and bringing in new regulations, but it is at least 
arguable that the benefits of better regulation will have a positive contribution to overall welfare.  However, and as 
Storey has argued, the concept of market failure (here, regulation discriminating against SMEs in fact) does not 
guide the appropriate scale or envisaged length of intervention (Storey, 1999).  A relevant consideration here is the 
cost of “regulation churn”, that is the costs of introducing and complying with new regulations, which should be 
evaluated when new policies are proposed; once the desired policy goal is achieved, the policies should cease.  
Freeman cites a Bank of England finding regarding lending to SMEs, though recent news items indicate that the 
issue continues to attract much political attention.  The more obvious costs include the expenses directly incurred in 
changing systems and monitoring; indirect (opportunity) costs may arise where resources are diverted from, say, 
putting together good offers to the public sector to learning the new regulations will be harder to identify and 
measure.   
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Moving to the support side, Piga (cited in ADB) records that SMEs consider the unbundling of large contracts as 
critical to increasing their access to public procurement.  While in theory the use of procurement procedures that 
allow for partial offers coupled with appropriate selection of lot sizes might theoretically enhance SME 
opportunities (UNCITRAL Guide, 2012), there is little evidence of this in practice.  However, the 2014 EU Public 
Procurement Directives encourage contracts whose value exceeds €500,000 to be split into smaller lots, to be more 
SME-friendly, and require procuring entities to explain why they opt out of structuring a contract into lots in this 
way (EC, 2014).  Interestingly, the EU Final Report did not identify the use of smaller lots as one of the more 
helpful tools that could be introduced (EU, 2009).  UNCITRAL, too, has provisions in many procurement methods 
(including framework agreements) that allow suppliers to compete for part only of a procurement contract, and 
permits the use of multi-supplier framework agreements, both of which techniques can facilitate SME access 
(UNCITRAL Model Law, 2011, UNCITRAL Guide, 2012, EU 2009).  The Korean online purchasing system 
(KONEPS) includes a Multiple Award Scheme for SMEs, with simplified processes for purchases of high-volume, 
repeated products (ADB, 2012). 
 
Nonetheless, the general trend towards aggregation may mean that procuring entities will not take advantage of any 
available power to allow for partial offers or unbundle contracts.  In addition, key procurement officials and 
oversight entities need to focus on the highest-value contracts and those at greatest risk and not those in which 
SMEs may be interested; indeed, the extent of business with SMEs may not even be measured (Smith et al, 2001), 
so SME exclusion is unlikely to be acted upon.   No macro-economic empirical studies into the long-term effects of 
aggregation on SMEs and competition generally in public procurement were identified; though some commentators 
consider the opportunity costs of excluding suppliers from the market, and the potential for oligopolies or even 
monopolies to arise if the market concentrates as a result of aggregated purchasing by dominant purchasers 
(Graells, 2011, Albano, 2010). UNCITRAL encourages public procurement agencies to coordinate with 
competition agencies and share data for this purpose (UNCITRAL Guide, 2012).   
 
Technical assistance and outreach to SMEs can address the second of the “information gaps” above. Within the EU, 
there are several schemes at the national level: France has a programme entitled “Practical guide for SMEs” and an 
association called “PactePME”; the UK has training courses offered through “Supply London”, local council 
website, face-to-face meetings, and tender resource packs for example (EU, 2009).  Part of the USA’s Small 
Business Administration programme is to sponsor and participate in conferences and training designed to enhance 
SME participation in public procurement (ADB, 2012); in South Korea, the “SME Excellent Government Supply 
Products” award programme is dseigned to increase SME product visibility, and to include SME products in the 
KONEPS database (ADB, 2012). Other measures with similar aims include enhanced information distribution 
networks, the use of e-procurement systems and e-catalogues, targeted training and outreach.  While many studies 
cite the rise in e-procurement tools and techniques as benefitting SMEs through enhanced transparency and 
efficiency (EU, 2009, for example), others indicate a lesser effect particularly on micro-enterprises and those in 
developing countries (an example given is South Africa (Zheng et al, 2006)).  Zheng et al also cites earlier studies 
identifying limited use of the e-marketplace by SMEs beyond email and Internet for information-gathering and 
communications; a recent EU report also indicates some limits to the observed benefits of e-technologies, though 
with an indication that the position is improving and the drive towards full e-procurement should continue (EU, 
2009). 
 
Programmes to mitigate the impact of lengthy delay in payment under public procurement contracts on SMEs 
include direct financing measures.  For example, in South Korea, the Public Procurement Service Authority (PPS) 
provides advance payments for goods contracts, and an SME network loan programme (ADB, 2012).  In addition, 
the KONEPS system is designed to pay accepted invoices in four hours (Public Procurement Service, Government 
of Korea, 2014).   
 
A further set of measures seek to go beyond barrier removal and support measures.  These range from sub-
contracting programmes to price-preferences and set-asides.  These measures are directly aimed at SMEs, and to 
that extent are restrictions on competition.  An initial consideration, therefore, is whether they are legally permitted.  
Many public procurement systems are regulated on the basis that the system should afford equality of treatment to 
all enterprises, so that “size cannot be a criterion in comparisons of tenders” (Karjalainen et al, 2008) or, indeed, in 
any part of the design of and selection in the procurement procedure.  Examples at the international level include 
the EU Procurement Directives, which set out an express principle of equal treatment (in the 15th recital to the 2004 
Directives, for example); and one of the WTO GPA’s two “cornerstone principles” is non-discrimination.  The 
World Bank Procurement Guidelines set out a general consideration that the Bank will give all eligible bidders 
from developed and developing countries the same information and equal opportunity to compete in Bank-financed 
procurement (January 2011 version).  Although these “international” procurement texts are aimed at preventing 
discrimination at overseas suppliers and apply over certain thresholds, to limited sectors of the economy and to 
limited groups of nationals, the extent to which affected governments can apply price preferences or similar 
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measures to support national SMEs is limited.  A different approach is found in UNCITRAL, which is a template 
for national procurement systems rather than an international agreement or regulation of a donor programme. 
UNCITRAL’s Model Law includes the objective of “fair, equal and equitable treatment”, but permits the use of 
price preferences and set-asides, subject to compliance with international constraints and rigorous legal justification 
and transparency safeguards (UNCITRAL Model Law, 2011, articles 9-11 and Guide, 2012).     
 
Where such direct assistance programmes are permitted, the advantages cited are that they support SMEs directly 
through creating and sustaining demand, and provide quick and visible benefits to SMEs.  Some systems – such as 
in the US and South Africa, which base their SME policies on targeted assistance for economic and social reasons – 
set targets for awards to SMEs using a flexible combination of price preferences and set-asides, (and in the case of 
the US), require procuring entities to justify deviations from the policies concerned (ADB, 2012).  This process has 
high administrative costs, arising from the use of classes and sub-classes of programmes, for which there are strict 
eligibility requirements, and the extent of justification for deviations.  In the EU, where such policies at the national 
level would not be permitted, quasi-quotas including “community benefit clauses” to require the employment of 
local trainees, unemployed persons or other community building benefit can be applied in limited circumstances 
(EU, 2009).    
 
Monitoring and evaluating SME policies 
 
Storey (2008) identified a series of steps to assess SME policies, under a “COTE” framework, that involves policy 
clarity and coherence (“C”), specified objectives “O”), measureable targets (“T”), and evaluation “E”).  However, 
he indicates that the “massively diverse” SMEs policies are not evaluated in practice at least partly for political 
reasons: partly because the “C”, “O” and “T” elements are lacking; also because governments do not want SME 
policies to be evaluated (Storey, 2008; also Nightingale and Coad, 2011).  Some issues relating to  “O” and “T” 
have been canvassed above; some thoughts on “C” and “E” follow. 
 
As regards “C”, coherence, The UK Audit Commission referred to SMEs policies as “a patchwork quilt of 
complexity and idiosyncrasy” (Audit Commission, 1989; echoed by Storey (1994).  SME policies should be simple 
and consistent, but in practice there is a bewildering array of them, at all levels of government, the effect of which 
is to impose rigorous qualification standards (and hence exclude many SMEs) (Storey, 2008) More generally, SME 
policies are said to have been implemented piecemeal and poorly (Storey, 1998), a finding subsequently echoed by 
Georghiou et al (2013).   
 
At a more detailed level, some of the literature surveyed distinguishes between new SMEs and established SMEs 
when assessing the impact that administrative requirements may impose on new firms as compared with established 
ones. The effects of reducing more stringent financial and experience requirements – such as reducing the number 
of years’ of required annual returns, tax compliance and previous contracts – may support financially less robust 
new SMEs proportionately more than established SMEs, as will reducing the costs of supplying tender securities.  
On the other hand, measures reducing the disproportionate tendering procedures and costs will benefit established 
as well as new SMEs.  Policy-makers should be encouraged to decide whether they wish to target either or both 
groups; nothing in the literature surveyed indicates that policy-makers are heading down this path. 
 
It may be considered that supporting all SMEs is the appropriate policy goal, given their aggregate contribution to 
economic performance.  However, it is trite but true to say that policies cannot target 99% of the market.  If they do, 
SMEs policies are merely pro-growth policies clothed in politically encouraging language (Freeman, 2013).  Back 
in 2000, Curran identified some of the issues that inadequately targeted SME policies may raise, arising from a key 
finding: the low level of take-up of SME policies – many outreach initiatives rarely exceeding a 10% take-up, and 
often much less.  They indicate insufficient targeting.  Three reasons were noted: first, there was a perception that 
the support provider did not understand the business at issue.  This perception was not clearly rooted in the nature 
and quality of the programmes, which were often carefully designed with appropriate professional input.  Curran 
suggested that the obstinacy of the SME-owner and fear of losing personal autonomy may have been a partial 
cause; the SME owner’s strong commitment to autonomy may also explain documented lack of growth ambitions.  
A second reason given was the “top-down” nature of the contents of outreach and training policies, much of which 
was distilled from large management practice and standard academic works.  A third reason stemmed from 
administrative convenience:  governments favoured (and continue to favour) standardised approaches that are easy 
to cost, administer and monitor.  In this regard, Curran suggests that even where the case for national measures is 
difficult to justify, local, better-targeted programmes may be more productive.  Gibbs (2000) discusses the 
definitive work of Bennett and McCoshan (1993) supporting bottom-up development and local ownership as 
indicators of success in SME programmes, but notes an absence of such an approach at the time.  The outreach 
programmes in EU countries described above may be indications that this lesson is finally taking hold.   
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More generally, SME policies in public procurement are not pursued in isolation.  “Socio-economic policies” as 
summarised in the UNCITRAL Guide to Enactment include SME policies, community participation in 
procurement, strategically placed contracts, sustainable development environmental policies, and it is noted that 
they “may be aimed at a specific sector or general development, environmental improvements, enhancement of the 
position of disadvantaged groups and economic factors” (Guide, 2012), echoing a point also made by Erridge 
(2004).  Zheng et al notes that there is limited knowledge of how to apply such policies systematically in 
purchasing decisions (citing Maignan, et al, 2002), and that there will inevitably be tensions among the policy 
objectives including as between regulatory, commercial and socio-economic goals (Erridge 2004).   
 
A pertinent example can be seen in the context of contract aggregation as described above.  Since value for money 
in procurement – often considered the primary goal of procurement systems – may indicate aggregation and SME 
policies may indicate disaggregation, a review of the implementation and interaction of the policies at a detailed 
level is warranted.  In a “Study to identify options to ensure that the Government’s ICT and SME policies are 
mutually reinforcing” (Government of Australia, 2013), the detailed consideration showed that the policies 
themselves were suitably aligned, but that there were problems in their implementation, such as a failure to take 
advantage of the ability to cap liability under ICT contracts that would facilitate SME participation.  This example 
may be instructive, and policy-makers may also need to consider risk aversion particularly where efficiency and 
individual performance are included as goals of the public procurement systems concerned. 
 
As regards “E”, evaluation, the literature on SME policies in procurement indicate that surveys of suppliers and 
procuring entities are noted as generally effective at identifying market failures and the obstacles to SMEs, as the 
above analysis makes clear.  However, in the context of public procurement and incentives to innovation, the policy 
solutions do not address these barriers adequately Georghiou, Edler, Uyarra and Yeow, 2013, a finding that would 
be of significant concern if relevant to all SME policies.  Hence more enquiries of stakeholders on the impact of 
SME policies is also indicated. 
 
The long shopping-list of possible policies to support SMEs set out above have been well ventilated in the 
literature, but there appears to be little evidence on the economic efficacy or otherwise of them (at both the 
aggregate and detailed levels), beyond small increases in some measures of contract awards to SMEs (EU, 2009, for 
example).  Indeed, Smith and Hobbs (2001) asserted that only a limited number of SMEs were able and willing to 
sell to the public sector in the UK; a Small Business Service (SBS) survey in 2006 found only 7% of UK SMEs 
were interesting in collaborating with the public sector (in Karjalainen et al); an earlier survey by the same grouping 
in 2004 had placed the figures at 14% (Zheng et al, 2006).  Whether this fall is simply a data anomaly or the 
beginning of a trend and, if so, why, would merit examination.    
 
Better or de-regulation may reduce the administrative burden on SMEs, such as through relaxation of reporting 
requirements, reducing  compliance with regulatory requirements implied into public procurement procedures noted 
above, and other deregulation measures (EC, 2007).  However, even deregulation can involve unintended costs. An 
ad hoc example from Austria may illustrate the problem: when postal services were deregulated, installing new post 
boxes was required.  The costs of so doing were completely unknown at the time, though a model has now been 
designed.  As direct intervention policies have the potential for even more costs than deregulation and other support 
measures, they should perhaps receive primary attention, but the administrative costs should not be ignored. 
 
An initial mitigating step would be to enhance the collection of relevant data.  As noted above, a primary objective 
in the procurement context is to enhance participation in procurement opportunities.  From this perspective, data on 
awards are only a proxy for identifying participation.   Although the SBS survey in 2006 highlighted pre-
qualification and tendering processes as the most significant disincentives to participation, all empirical studies 
identified for this paper since that point continue to focus on award of public procurement contracts as the key 
determinant of whether or not the regulatory simplification measures noted above are working. (It appears that this 
is to some extent a forced measure, because of the data that are available.) A recent EU report recommends, for 
example, that an SME-marker (identifying whether a supplier is a micro, small or medium-sized enterprise) should 
be included in EU contract notices (EU, 2009), so as to improve the information base.  It is suggested that this 
information should be collected from all participants downloading or otherwise requesting tender documents.  That 
information could be analysed against the nature and number of suppliers in the relevant market, by reference to the 
typology applied in competition policy to determine markets.   
 
Assessing the level of contract awards, however, may be a key indicator of broader SME policies pursued using 
public procurement as a vehicle, a strategic use of public procurement that has become more accepted, reflecting an 
increasing awareness of the wider impact of public procurement decisions on “supply markets, local economies and 
society” has been noted (Zheng et al, citing Walker et al, 2005).  The World Bank has found, however, that while a 
large SME sector is characteristic of successful economies, the data do not indicate that SMEs have a causal impact 
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on growth (World Bank, 2004).  Indeed, the link between SMEs and GDP growth may be a truism: given the high 
numbers of SMEs in economies at all levels of development, any per capita GDP growth must be to some extent 
attributable to SMEs.   
 
An example of the difficulties of identifying causation the use of SME policies to encourage job creation and/or 
economic growth through developing an “enterprise culture” and innovation.  Here, too, there are some Gibbsian 
myths and policy confusions (initially identified in Curran, 2000), conflating SMEs, innovation and enterprise.  
Wong, Ho and Autio (2005) (among many others) note that SMEs create a substantial number, and perhaps the 
majority, of new jobs, citing studies in USA, Sweden and Canada.  (It should be noted that Wong et al do not 
consider SMEs per se: their focus is on SMEs as a vehicle for entrepreneurship.) Statements on the issue are often 
made at the political level, without empirical justification and in some cases relying on sources that may have an 
interest in promoting SMEs (Curran, 2000).  In ADB, 2012, for example, it is asserted that “according to the SME 
Finance Forum [no reference given], [SMEs] are crucial for growth and job creation, accounting for nearly 86% of 
employment opportunities in developing countries.” ADB continue that it is now well-established that SMEs play 
an important role in job creation and are positively associated with GDP per capita growth, citing Beck et al (2004).    
 
Wong et al recall the well-established links between technological innovation and economic growth, but note that 
the recent focus on this link (rather than the earlier Schumpeterian tradition of the “entrepreneur as innovator”) does 
not provide any direct test of the creation of new firms and innovation.  They draw on a suggestion in the literature 
surveyed that entrepreneurship contributes to economic growth by “introducing innovations, creating change, 
creating competition and enhancing rivalry”. They also consider that the notion of entrepreneurship includes both 
new entrants to the market-place and “innovative and imitative entries” into new markets from established firms.  
They conclude that it is fast-growing new firms – and not new firms in general – that account for most of the job 
creation in SMEs in advanced countries.  As they note, “truly significant contributions are made by the fast-
growing ‘gazelle’ firms (Birch et al, 1997)”, rather than new firms in general. 
 
Freeman also comments on the misleading extent of apparent entrepreneurial activity in SMEs (Freeman, 2013), 
drawing on Nightingale and Coad’s summary of data flaws (Nightingale and Coad, 2011).  They note that 
conventional datasets often miss whole areas of SME activity and over-represent successful SMEs (only those that 
survive long enough to be included); unrepresentative samples and skewed statistics (most entrepreneurships 
perform poorly, but the stellar performance of a few bring up the average to a point where the ‘average’ is 
meaningless); regressions to the mean may lead to misleading analysis (citing the example of a high growth SME 
that grows large as a result; should it subsequently shrink, it will be classified as a fast-shrinking large firm).  In 
addition, and as noted earlier in this paper, data are often not comparable and “conceptual slides”, such as between 
net and gross figures, and definitions vary so significantly that there is no consensus on policy goals, what to 
measure and findings.  Nightingale and Coad (2011) remind us that “while most (but not all) new firms are small, 
most small firms are old”; and of Storey’s 1994 finding; “firms with less than 20 workers [are] responsible for 54% 
of gross job gains, which sounds remarkable until [we note] that they were also responsible for 54% of gross job 
losses”.   
 
In other words, not all new-business entrepreneurs create employment; new businesses may be started by what 
would be otherwise unemployed individuals, and thereby guarantee the owners’ employment but do not generate 
growth.  (These latter entrepreneurs – termed “refugees” – are more likely to be found in “lower-income nations 
with less-developed social security systems”, in times of a decline in the business cycle, according to data from the 
OECD 1974-1994 cited by Wong).  Storey (2008) and Freeman (2013) make a similar point about SMEs displacing 
earlier businesses. 
 
Nightingale and Coad in their paper “Muppets and Gazelles” therefore suggest that the single category 
“entrepreneurial firms” be broken up along a continuum from the large number of economically marginal, 
undersized, poor performance enterprises (“muppets”) to the small number of high performance “gazelles” that 
drive most positive impact on the economy. This, they say, would allow a more realistic evaluation of the impact of 
entrepreneurs by avoiding a composition fallacy that assigns the benefits of entrepreneurship to the average firm 
(Nightingale and Coad, 2011).  A recent OECD publication on ‘Innovative SMEs and Entrepreneurship for Job 
Creation and Growth” provides data and suggestions towards this end (OECD 2010).  Suggestions in some recent 
literature that SME policies should be harnessed to drive innovation, drawing on findings that demand and new 
requirements drive innovations rather than in-firm innovations (Edler et al, 2007, Georghiou et al, 2013), should 
perhaps be analysed through this prism. 
 
More generally, there appears to be a dearth of data on the costs of preference policies and set-asides; these may be 
among the most difficult to measure, especially the “deadweight” and “displacement” elements noted by Curran 
(2000), along with the long-term costs of restrictions in the market that such policies may involve (higher prices, 
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lower quality, innovation).  Curran postulates that SMEs receive more subsidies and benefits than they merit: by 
analogy with “zombie firms” that recent bank lending may be keeping alive under policies designed to address 
recent recessions, there may be an argument that SME policies are maintaining “zombie SMEs”.  Curran also states 
that it seems to be universally accepted that more small enterprise is beneficial for the economy, but academics are 
demonstrating scepticism (Curran, 1993, Storey, 1994 and 1998, Gibb, 1998, all as cited in Curran, 2000).   
 
Conclusions 
 
It can be concluded that the time for a wholesale review of SME policies is ripe.  Whether this will take place is, 
however, questionable.  Indeed, it has been asserted that SMEs policies are “an intensely political issue” (Freeman, 
2013), and a convenient proxy for pro-growth policies, and vote-winners to boot (Storey, 1998), indicating that the 
political goals will dominate the economic motivations.  Indeed, many commentators allude to the fact that pro-
SME policies have become an unchallengeable leitmotif (Freeman, 2013); the “value of entrepreneurs has become 
such a part of the cultural zeitgeist that to ask for evidence, or even question the robustness of that evidence has 
become the height of political correctness” (Nightingale and Coad, 2011).  Nightingale and Coad’s paper opens 
with a citation:   “He who makes 'the desert bloom' is often a very colourful person; a study of him in consequence 
is likely to turn into a romantic product … Cold-blooded appraisals of the role of the entrepreneur in economic 
development are rare: glorification is usual (G. H. Evans (1949).”   It is to be hoped that a cold-blooded appraisal 
will be undertaken for SME policies in public procurement as well as generally:  public procurement systems are 
required to be transparent, objective, to demonstrate integrity and provide value for money. There is no reason that 
SME policies applied in public procurement should be exempted from these requirements.   
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ABSTRACT 
 
Many developing countries have already set institutions, regulatory frameworks, and a fixed budget assignment to 
establish public procurement agencies.  Most of these agencies are playing a role next to the core in the public 
administration, facilitating the implementation of government’s projects in many different ways.   Nevertheless, 
there is not much evidence of the direct contribution of public procurement (and the institutions behind it) to the 
long term development goals of those countries.  This article suggest that there is a considerable space that policy 
makers should consider when managing procurement, by using it as an intervention tool, to promote economic 
development and other specific public policy goals. 
 
This article intends to provide elements on resolving a question that is relevant both for public procurement 
institutions and public policy makers: is public procurement an effective development policy tool?  While in large 
and developed economies, many argue that the role of public procurement in development policies contributes to 
promote innovation, hence contributing to growth and development; in small economies and developing countries, 
there is not so clear how government purchases can provide incentives for innovation to the local industry.  Indeed, 
many public policy makers from small economies have been pursuing different goals through public procurement, 
not necessarily related to promoting productivity or innovation.   
 
After setting the knowledge framework, we will explore the role of public procurement to analyze the impact on the 
economies’ growth, and provide some elements to better understand the effects and the role of the public 
procurement into the economies’ development.  The conclusion is that public procurement brings important tools to 
policy makers for promoting education, innovation, productivity, competitiveness, and investment in knowledge 
capital.  Furthermore, public procurement may have a powerful role in wealth distribution and in other specific 
public policy objectives. 
 
Keywords: economic development, public policy, public procurement. 
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I.� INTRODUCTION 
 
The economies’ growth is essential for the improvement of the quality and the life standard of people.  There is a 
solid consensus on that productivity; technological change and education positively affect economies’ growth.  In 
that sense, many argue that government policies should seek to establish a set of institutions that generate the 
correct incentives for investment and innovation. [1] 
 
The role of public procurement as a key contributor to a set of effective government institutions is now a fact with 
strong evidences among both big and small economies.  There is at least two points of view with well documented 
arguments supporting this approach: i) public procurement giving incentives for innovation and promotion of new 
technologies; and, ii) promoting better efficiency per se and contributing to public sector productivity (many 
variables may influence and are taken into account on the efficiency, for example equitability, competitiveness, 
transparency and so on). 
 
Nonetheless, these approaches have little correspondence with developing economies.  The first argument may be 
difficult to support as the innovation and new technologies are none of the development leads of the emerging 
economies.  Similarly, the second argument have been difficult to prove in development countries as there have 
been little time from the reforms, not to mention the analytical complexity of this approach.  
 
Ishmael [2] provides a consistent theoretical framework for the small economies’ governments to conceptualize 
their procurement in a way that is complementary to the countries’ development goals.  The key factor in that 
approach is that the government assumes an entrepreneurial role in industries (at least that of strategic importance).  
 
By using technology changes incentives, governments may use procurement as an effective tool to induce 
innovation in local industries, hence generating long term foundations for economic growth. 
 
Section 2 describes the framework for economic development.  Section 3 analyses public procurement role; and 
Section 4 ends with the conclusions. 
 
II.� ECONOMIC DEVELOPMENT 

“It’s widely agreed that the productivity growth of the 
industrialized economies is mainly an ongoing 
intellectual achievement, a sustained flow of new ideas.” 
[3] 

 
 
All recent literature views on economic growth and development agree on the fact that economic efficiency and 
productivity have always played a key role on the development of an economy.  Both endogenous and exogenous 
growth models use technology to determine how other variables influence the total income of an economy. 

After Barro [4] and Romer [5], several economic development papers have been written on endogenous economic 
growth, incorporating public expenditures as a determinant variable for GDP per capita growth (see for example 
Alleyne, Lewis-Bynoe and Moore [6]; Quang Dao [7]).   

Aside from methodological discussions (simultaneity problem), such studies have shown, for several cases and for 
different economies, that the government expenditure influences the rate of economic growth. 

Government expenditure had been tested both as an aggregate variable and as a specific sector (eg. health, 
education) to prove its influence in the GDP.  On that basis, we found that it have been well explained how 
government expenditure affects development, and naturally our purpose here is not to argue on that sense, nor to 
question any argument on that direction.  We take this fact to incorporate government procurement on the 
determinants of development, as the relationship between government expenditure and government procurement is 
not difficult to understand.  All government procurement implies expenses, and as such, it is also another way to 
influence the GDP.   



3�
�

What is essential on understanding the influence of government expenses (including government procurement) on 
economies development is their capacity to affect the levels of both human and physical capital.  Indeed, 
development economics has consistently shown that long term and sustained grow of economies’ income have an 
undoubtable relation with the levels of capital accumulation, where the human capital (knowledge) and technology 
are essential. 
 
Regional economics have also provided several examples and case studies to show how public procurement 
influences the income levels (see for example [8]).  Although those cases are well explained and may provide 
guidance for effective public policy formulations, their focus seems to be more concentrated on generating fiscal 
incentives to industries (e.g. tax cuts), so firms choose a region to invest further generating higher income for that 
region.  On this basis, a discussion may be raised to question the effectiveness of such incentives (especially 
considering the associated costs) and may also lead to protective policies in detriment of free trade.  To determine 
the influence in development, such policies should be analyzed case by case, especially taking into account the 
costs of implementation and its net effects in capital formation (again, especially human capital).  Our approach 
rather looks for a contribution on how to incorporate public procurement into main stream development economics. 
 
Another important consideration when discussing development, knowledge and innovation is income equality.  In 
this regard, public procurement may also play a key role for implementation of redistributive policies.  Goldin and 
Lawrence [9] have observed the relation between education levels and technological change.  They say: “A nation’s 
economy will grow more as technology advances, but the earnings of some may advance considerably more than 
the earnings of others. If workers have flexible skills and if the educational infrastructure expands sufficiently, then 
the supply of skills will increase as demand increases for them. Growth and the premium to skill will be balanced 
and the race between technology and education will not be won by either side and prosperity will be widely 
shared”.  While here our interest is not to further argue on the education and technology relationship, we use their 
findings in the sense that there is a relationship between technology progress and education chooses of the 
population, and that such choices will have an impact on development.  Also, they show us that for a policy that 
incentivizes innovation to be successful, a desirable target is to maintain the earnings equality, where we argue that 
public procurement can be a powerful tool.   When designing an implementation mechanism for economic 
development, public procurement is an important tool, but is not alone, and one should consider it along with other 
variables to achieve higher levels of capital and attain a sustained development.      
 
 
III.�THE ROLE OF PUBLIC PROCUREMENT 

 
Procurement means acquiring goods and contracting works or services (consultancies included) from outside 
suppliers.  Savings, efficiency, equitability, transparency, competitiveness, and several other concerns are 
associated to public procurement [10]. 
 
It is not difficult to distinguish differences among private and public procurement.  While the first is more 
concerned with strategic relations with suppliers, the last should reflect public concerns as well as efficiency and 
transparency.  However, both are similar in many ways such as cost savings, quality and supply market analysis. 
 
Governments are facing the consequences of the 2008 global financial crisis and they are undergoing difficulties in 
managing their economies to deliver more and improved services to the citizens, with limited resources. Public 
expenditure for purchases of works, goods and services is a key component of national income and well-being. 
Considering that public procurement accounts on average 13% of gross domestic product (GDP) across 
Organization for Economic Cooperation and Development (OECD) members [11], and that in Latin America 
public purchasing represents a lower value near 8% of the GDP, there is no doubt this is an important tool for the 
implementation of economic and social policies.  Efficient public procurement remains underutilized as a policy 
tool by many governments to pursue other policy objectives.  
 
OCDE [11] have reported that “countries are using public procurement more strategically”.  Many OECD countries 
are using innovative procurement tools to achieve economies of scale (94% use framework agreements, for 
example), restructuring their purchasing functions, adopting new technologies in the procurement process (97% use 
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a national e-procurement systems for calls for tenders).  Furthermore, they concluded that many OECD countries 
use public procurement policies not only to foster value for money but also to pursue other policy objectives such 
as innovation, sustainable growth, small and medium enterprises (SMEs) and leveling the playing field to access 
business opportunities (disadvantaged groups and women-owned businesses). 
 
Choi [12] developed a model to describe the whole aspect of the role of public procurement analyzing five 
categories: i) the national economic contribution, ii) the leadership in government officials, iii) social 
responsibilities, iv) eco-friendly activities, and v) industry innovation.  His investigation concluded that public 
procurement is a powerful tool that can influence many areas and change government’s behaviors making 
procurement more efficient and competitive.  
 
Barro [4] makes it clear that for the purpose of his research, government expenses are all productive goods, such as 
telephone lines or roads connecting to factories.  That puts a clear difference on what procurement can be in order 
to fit the model, and of course this have its implications on how policy makers use public procurement to achieve 
their countries development goals. 

On the other hand, there have been a group of researchers that have demonstrated the positive effects of innovation 
on development. This is clear that for a policy maker who seeks economic development, innovation is one of the 
main variables she would need to look after.  There are two ways to achieve higher levels of innovation: by demand 
pull and by supply push. [10] 

However, there are more variables that need to be considered in order to achieve a comprehensive model, which 
further may be used to implement public policies and seek economic goals. 
 
For the purposes of making clear our approach, we distinguish three ways where public procurement can be used to 
influence economies development, through technology improvement and innovation: i) specific sectorial programs 
(technology improvement); ii) improving efficiency of the public sector in general (technology improvement); iii) 
pulling innovation. 
  
The first alternative, and maybe the most explored by governments, is to use public procurement to achieve discrete 
public policy goals, usually with programs that provide incentives to specific sectors (e.g. eligibility of local 
consultants depending on their nationality or place of living) or industries (e.g. SMEs) and civil society groups 
(usually minorities or vulnerable groups). These programs have shown great success on achieving policy goals, 
many of them unequivocally contributing to economies’ development.  However, it is to be noted that such 
incentives have costs, making important for the government to verify a priori, if the expected benefits from the 
proposed program are higher than the costs (which usually are overprices) [8].  The evidence suggests that using 
this alternative to promote economic development should be carefully and individually evaluated, as the costs and 
propensity to accept them may vary greatly among different countries and cultures. 
 
A second way for public procurement to influence economic development is simply by making its job well done.  
Indeed, by definition, public procurement function inherits the costs savings goal, hence improving the overall 
public sector efficiency.  At least two different ways of institutional arrangements are in place in most countries: 
centralized agencies that both regulate and procure, and those that only puts in place regulatory framework and 
provide shared administrative resources to governments’ offices [13].  The two ways of organization indubitably 
can promote better efficiency in the public sector given they cross cut all government sectors.  Of course, the 
degree of contribution to economic development will depend on the success of achieving efficiency and 
continuously improve administrative and clerical tasks.   
 
The third approach, in which we argue there is an important opportunity to promote economic development, is by 
using public procurement to pull innovation.  It should be say, first, that most developing countries may lack the 
lead in innovation as usually defined in terms of cutting edge developments and new ideas.  Using Lucas [3] 
argument, public procurement can effectively promote new knowledge by demand pulling, making thousands (and 
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maybe millions) of small improvements, solving logistics issues, designing better purchase methods, standardizing 
clerical duties, and so on. 
 
There are several studies that analyze in detail the relationship between public procurement and innovation policies 
(see for example Uyarra and Flanagan [14]).  Although most of them have shown the importance and relevance of 
designing aligned policies to achieve goals in both directions, (and also, of course, relevant ways for purchasing 
innovation), it is often difficult to deduct a meaningful policy guidance that unambiguously implement incentives 
for innovation through public procurement, without a tradeoff into another goal.   
 
The important point to be considered by policy makers and public procurement agencies, is that innovation can be 
achieved in many different ways, directly or indirectly through a government’s purchase action, and that the size of 
the effect is expected to be high, as the volumes of public purchases and contracts are of high importance for local 
industries, especially for developing countries.   
 
Among the principles of private sector procurement is the building of a strategic relationship with suppliers and to 
get to know their cost structure.  By doing so, the buyer is more likely to achieve successful negotiations as well as 
to build a network of trust with their core suppliers.  What would be the parallel of this principle in public 
procurement?  As public procurement have a multi-objective policy, aiming social, economic, sectorial, and other 
different goals, it’s hard to determine a principle comparable to the behavior of the private sector.  The effect of 
public procurement reforms on the private sector suppliers is still to be analyzed empirically, especially for 
development economies.  There, we believe, can be set a parallel with the private sector’s procurer behavior of 
building a strategic relationship with suppliers.  Transparency, equitability, competitiveness, and other principles of 
public procurement may appear to be opposite to anything similar to a strategic relationship with suppliers.  We 
found that it is possible for the government to take actions to approach suppliers without losing value on any of 
those principles.  Those actions are mainly related to get to know the cost structure, the level of technology used by 
the firms, the bottle necks they are facing, and the level of competitiveness (or collusion) that rules the market.  We 
believe that in developing countries, the big concerns with improving their transparency and competitiveness may 
have put aside the relevance of that strategic market knowledge.  Now, what can the government do with such 
information?  Specifically, what can be done in terms of influencing the economy development? It should be 
stressed that a result for innovation pull is desirable as long as it co-exist with several other public policy goals, 
such as transparency, competitiveness, equality, just to name a few.  How to achieve this?  i.e. how is it possible to 
design mechanisms that pull innovation and at the same time complies with all other procurement requirement, 
especially those where results are already implemented and expected?   
 
We believe the answer is to use the government strategic position as a purchaser.  Government is indeed a big 
procurer of thousands of different types of goods and services, with geographical needs across all the country’s 
territory.  That makes the government relevant for every firm and industry, and because of its volume, the potential 
effects of any intervention are relevant, including any small gains on efficiency, improved processes or innovation.     
 
Buying with efficiency and effectiveness  
 
Governments must manage several variables in achieving efficiency, transparency, and at the same time promoting 
social and economic development objectives.  Can both efficiency, transparency and development objectives be had 
at the same time? 
 
There are many ways and methods of obtaining this, but first of all, public procurement officials have to understand 
cost structure, cost behavior and the supply market to maximize the opportunity to achieve simultaneously those 
goals (negotiation vs. open competition, fixed priced vs. cost-plus methods, price only vs. quality-weighted tenders, 
central purchases vs. local purchases, cost of purchase or life cycle cost).  No one size fits all, but much is now 
known on what procurement criteria form the best fit for a specific market situation [15].   
 
While most of these tools are designed to enhance participation and competition, other tools can do so over time 
and in a structurally way.  A coordinated approach between public procurement and antitrust regulatory authorities 



6�
�

- at transactional level promoting preferences for small and medium companies, local or women employment in 
tendering and, at a structural level, in regulation over procurement markets- if optimally implemented, generate 
welfare gains in addition to fiscal space for governments. Thus, public procurement can take a leading role by 
including social criteria in public procurement procedures. 
 
For the environmental point of view, public procurement can stimulate demand through mandating application of 
new “green” standards in public purchases.  Introducing a life-cycle costing approach to evaluating offers would 
improve the net green effect of public purchases by raising incentives for firms to provide products with better 
environmental qualities, such as recycling capacity of material and ease of disposal.  
 
Focusing on using the scale of public procurement to promote innovation also has the potential to regenerate local 
economies in urban and rural areas through a targeted “multiplier” effect on local demand.   
 
Furthermore, since public procurement is a big purchaser, industry should pay attention to this client. The scale of 
the public procurement market can encourage the development of new, innovative products by generating sustained 
demand to ensure that a sufficient number of public purchases cover the costs for innovation (i.e. defense programs, 
transport sector, information and communication technologies). Therefore, it can be said that public technology 
procurement is a demand-side instrument to innovate a new technology of industry.  Again, although empirical data 
are not available as yet, this effect is also valid for small economies, where innovation may not be at the top of the 
technology frontier, but may bring small improvements to the production chain and logistics, or enhance the way 
the final customers assign utility to the goods or services. 
 
A great advantage of public procurement in innovation policy is that government specifies a desired output and 
leaves the creativity of private businesses to achieve the result with the most effective and efficient technologies. 
An example can be that governments started to use the public private partnerships (PPP), a form of agreement 
where the cooperation between public and private sector resolve public procurement needs.  Procurement-based 
innovation policies can target the results of research and development activity from the final user’s perspective, 
rather than through an external evaluation of technical achievements.  
 
Finally, even beyond stimulate innovation, achieve efficient, transparency and at the same time promote 
development objectives, public procurement is in a position to set forward the dominant standard for commonly 
used products and processes. Not less important, the governments to pursue a heterogeneous array of socially 
relevant objectives have to understand which manner is the most appropriate to implement a certain policy or 
action. 
 

 
IV.�CONCLUSION  

 
Public procurement has been one of the main institutional changes in governments of development economies, in 
the last decade.  This paper aimed to point out opportunities for policy makers to use the potential of public 
procurement into the economic development.   
 
By looking at the main variables of development economics, namely technology improvement, and innovation, we 
explored one of the main ways to influence economies development through public procurement.  Although at this 
stage data and evidence are limited, and successful cases are still an ongoing work, this approach sets the inception 
principles for achieving higher economic development through policies that uses public procurement as an 
important tool of implementation.   
 
The rationale comes from the influence that public procurement may have on the level of innovation and 
technologies that by its turn, will improve productivity and will have a positive impact on development.  
Particularly for innovation, we note that in development economies, the approach for contributions of public 
procurement to innovation is such that may bring small changes, but would be replicated (or concatenated) so many 
times, so that a relevant improvement is achieved.   
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Abstract  

Public Procurement is an important part of many trade agreements. The countries of the Caribbean have been 
participants in and signatories to many trade and integration agreements over the past decades.  Most significant, is 
the Treaty of Chaguaramas (1979) which established the Caribbean Community (CARICOM). Article 239 of the 
Revised Treaty of Chaguaramas (2001), which established the CARICOM Single Market and Economy (CSME), 
mandated the member states to elaborate a Regional Protocol for Public Procurement. Implementation of this 
mandate has been slow.   Public procurement in the Caribbean countries has been regarded as small and 
insignificant. Indeed, the countries themselves appear to have espoused this view undervaluing the bargaining 
power to be gained from the strength of their procurement market and focusing instead on advocating for 
concessions such as special and differential treatment. 

This paper will show that while the Caribbean countries are small in geographic size, the procurement market, 
hitherto undervalued and unrecognized, is substantial in monetary terms. The potential of this is yet to be harnessed 
and could have a significant and positive impact on economic development in the Caribbean. There are benefits to 
be derived from the implementation of the mandate for a single procurement market and an unharnessed strength in 
the CARICOM Single Market and Economy for trade negotiating power, for efficiency gains and for economic 
gains.   As the reality sets in, that there is no reversal of free trade, sooner or later, Caribbean countries will have to 
face the fact that all they have is CARICOM. They may be ready for the eventuality if they position themselves 
now to access gains from more efficient and effective government spending.  

 
 
 
 
 
 
 
 
 
 

                                                           
1 The information and opinions presented in this publication are entirely those of the authors, and no endorsement by the Inter-
American Development Bank, its Board of Executive Directors, or the countries they represent is expressed or implied.  
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I.� INTRODUCTION 
 
 
Economic Profile of the Region  
 
Trade is recognized as a catalyst for economic development. It follows therefore that public procurement as vehicle 
to facilitate trade, can be a major driver for national development. The small economies of The Caribbean 
Community (CARICOM) face several challenges in achieving economic integration and economic development. 
These include geographic location and spread, physical and population size, import dependency as well as 
dependency on tourism and few export markets, among other issues. CARICOM is comprised of fifteen countries 
of the Caribbean, being mostly island states. The countries are far from homogenous and reflect many differences 
in population and physical size and levels of economic development. Table 1 shows the GDP, size and population 
of the Region.  
 
GDP Per Capita varies greatly with the Bahamas, Trinidad and Tobago and Barbados at the top end and Belize, 
Guyana and Haiti at the bottom end. Geographically the region comprises small islands as well as large continental 
territories. Guyana, Suriname, Belize and Jamaica are the largest territories. Guyana at 214,000 sq. km is the 
largest. The combined size of the other 14 countries is 247,282 sq. km.  Essentially almost every single CARICOM 
country can fit within Guyana. Haiti has the largest population of almost ten million while Montserrat has the 
smallest population of just over nine thousand, for a total population of 17.387 million.   
 
 

Table 1.  Economic and Geographic profile of CARICOM 

Name of State GDP 
US$ Billions 

GDP per capita 
US$ 

Thousands 

Physical size (sq km) Population 

Antigua/Barbuda (A&B) 1.22 13,428.64 442 88,000 
Bahamas (BAH) 8.373 22,832.91 13,940 352,000 
Barbados (BAR) 4.262 16,151.70 431 278,000 
Belize (BEL) 1.637 4,535.50 22,966 343,000 
Dominica (DOM) 0.495 7,022.04 754 71,000 
Grenada (GND) 0.811 7,496.46 344 105,000 
Guyana (GUY) 3.02 3,596.43 214,970 775,000 
Haiti (HA) 8.287 758.849 27,750 10,413,000 
Jamaica (JA) 14.389 5,540.67 10,991 2,752,000 
Montserrat* (MON) 0.04378 8,500 102 5,189 
St. Kitts & Nevis (SKN) 0.767 12,803.52 261 57,000 
St. Lucia (SLU) 1.377 7,276.09 616 168,000 
St. Vincent & Grenadines 
(SVG) 

0.742 6,489.25 389 110,000 

Suriname (SUR) 5.009 8,685.81 163,270 546,000 
Trinidad & Tobago (TT) 27.13 19,018.21 5,128 1,329,000 
TOTAL  77.519   17,387,000 

 
Source IMF WEO 2013 

*Figures for Montserrat from CIA World Fact book - GDP figures are 2006 
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Fig.1 depicts the market size in relation to population. Haiti clearly has the largest population. While it has a 
comparatively low GDP to the other countries, its public procurement would be very large owing both to the size of 
the population and to the development and structural needs.  
 

 
 

Figure 1: Market distribution based on population 
 
 
With the transition from agro-economies and the protection including special and differential treatment which 
characterized the non-reciprocal trade agreements of the past, services has emerged as the dominant sector across 
the region contributing the most to GDP. The recent recession in the United States and Europe had severe 
repercussions in the region further devastating economies that were in many cases already under stress. Several of 
the countries saw a decline in economic activity resulting from sharp decreases in tourism income and remittances, 
as well as escalation in the cost of food and other imports. Many of the countries are highly indebted, reflecting 
debt -to- GDP ratios in excess of 80 %, with two, Jamaica and Grenada in excess of 100%, thereby limiting 
governments’  ability   to  fund  much  needed  public  services. As a region, the Caribbean has had a negative annual 
balance of payments for the past 20 years.    
 
 
 
The Caribbean Community (CARICOM) Single Market and Economy (CSME) 
 
The CARICOM Single Market and Economy (CSME) was introduced in 2001 with the Revised Treaty of 
Chaguramas. It was intended to serve as a platform to better position the small vulnerable countries of the Region to 
meet the challenges and better exploit the opportunities of the changing regional, hemispheric and global 
environment  and  to  achieve  the  Region’s  objectives.  Some  of  its  expected  benefits  are: accelerated, coordinated and 
sustained economic development and convergence; expansion of trade and economic relations with third states; and 
enhanced levels of international competitiveness. The single economic space is intended to bring with it optimal 
allocation  and  utilization  of  the  Region’s  resources;;  access for national producers to the entire CARICOM market 
in the first instance and then to market opportunities further afield and; increased opportunities for CARICOM 
nationals for investment, production, provision of services and for employment in a new CARICOM environment.  
The CSME is to be governed by two key principles: non-discrimination on grounds of nationality only; and most 
favored nation (MFN) treatment which prohibits treating a third country (or a third State) better than another 
CARICOM Member State.1  
 
The integration process within CARICOM accelerated seven years ago when, twelve of its fifteen Member States 
declared themselves CSME compliant.  Thus far, all of the Member States have taken legislative actions which are 
sufficient to establish and make the Single Market a functional entity. However, full implementation of the legal 
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provisions is still outstanding. Today, the CSME remains mostly legally established but not fully operational. It 
should be recognized that the CARICOM Single Market was never intended to be implemented in a single 
undertaking. Article 239 of the Revised Treaty of Chaguramas addresses the Built-in Agenda which includes 
contingent rights, government procurement, e-commerce, free zones and similar jurisdiction and free circulation.   

 
II.� PUBLIC PROCUREMENT WITHIN A SINGLE MARKET AND ECONOMY   

 
Background: 
 
The Regional Regime for Public Procurement Within CARICOM: 
The authority for developing a protocol on Government Procurement is Article 239 of the 2001 Revised Treaty of 
Chaguaramas establishing the Caribbean Community (CARICOM). Article 239 mandates that CARICOM Member 
States elaborate a regime for government procurement within the Single Market (CSME). This was to be achieved 
through the negotiation of obligations and rights to be contained within the Procurement Protocol which is to be 
integrated into the Revised CARICOM Treaty.  
 
The first stage for building a regime for public procurement consistent with the CSME began in 2001. With the 
support of Canada and the IDB, between 2001 and 2005, fifteen (15) Country Procurement Assessment Reports 
(CPARS) and fifteen (15) procurement statistical reports were produced.  The reports found that procurement 
expenditure for central government was spread out among 500 plus central procuring entities with goods being the 
highest contributor to total government procurement. Based on data from the IMF World Economic Outlook, at the 
15% of the 2005 GDP, the region would have spent US$ 7.7 Billion on public procurement. 
 
At the end of the period of research and review, while acknowledging that some progress had been made in Jamaica 
to tackle procurement reform and while Guyana had introduced a dedicated procurement Act, author Hagop 
Angaladian      in  his  work  “Public  Procurement   in   the  CARICOM – A  Comparative  Assessment  2005”  concluded  
that  “  competitive public procurement in all remaining CARICOM States are obsolete and shallow …  and  the result 
is dysfunctional procurement regimes which translate into segregated pockets of procurement practices and not 
national systems”.  Very little has changed since 2005. Essentially, with the absence of dedicated legislation 
governing public procurement, and with the heavy reliance on outdated Financial Administration and Audit Acts, 
the provisions do not entail a strategic vision and fail the key tests of economy, efficiency, reliability, fairness, 
competitiveness, transparency and accountability. 
 
The research that was conducted and the above-mentioned reports that were produced between 2001 and 2005 
contributed to the development of the first draft Framework Regional Integration Policy on Public Procurement 
(FRIP) in 2006. The policy went through six (6) iterations before it was approved seven (7) years later in May 2011 
by the Council for Trade and Economic Development at its 32nd Meeting in Georgetown, Guyana.  During those 
seven years between the first presentation of the policy and its approval, multiple simultaneous national reform 
initiatives began, all of which are ongoing and which will require imminent convergence if regional harmonization 
is to be strategically tackled, and successfully and effectively achieved.   
 
Current State of Public Procurement  
Over the past decade several of the countries with the support of international development partners such as the 
IDB, Canada, the World Bank and the EU have engaged in some aspect of modernization or reform of their 
procurement system. Much of this work has been focused on first generation reforms including developing new 
legislation to regulate procurement.  Countries such as Jamaica and Guyana have undergone varying levels of 
reform with Jamaica leading in the breadth and depth of the reform, including the establishment of a comprehensive 
institutional framework, but lacking in a primary procurement law. Guyana, in 2003 passed a Procurement Act, 
however, some of its key institutional bodies, including the Public Procurement Commission and the Bid Protest 
Committee are yet to be established. Both Trinidad and Barbados are at the early stages of reform with both 
attempting to develop procurement acts.  Haiti has had procurement legislation for several years however, the IDB 
financed operations are challenged by low institutional capacity, lack of trained personnel and disproportionate 
level of procurement activity due to the reconstruction following the earthquake of 2010. Within the Eastern 
Caribbean group (OECS) the support of the World Bank has led to several drafts of a harmonized public 
procurement model Act for implementation in the 6 OECS territories.  Only in two countries, Antigua and Barbuda2 
in 2011 and Dominica3 in 2013 had their Parliaments successfully approve dedicated public procurement 
legislation. In the case of Dominica however, the Act is not yet in force.4  Beyond the steps of legal reform, very 
little advancement has been made in transforming and modernizing public procurement. The current state reflects 
procurement systems that are outdated and structurally out of alignment with current demands, continuing to treat 
public procurement as an afterthought rather than a strategic function where planning is key.  Public procurement 
management is weak and processes are inefficient and do not achieve value for money objectives. Human resource 
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capacity is lacking due to a deficit in trained and competent professionals. Table 2 provides a panoramic view of 
the systems in the Caribbean.  
 
In short, procurement reform has been slow, sometimes incomplete, and in some countries not attempted. The 
countries face significant challenges due to the lack of (i) well-functioning administrative systems and processes; 
(ii) legislative and regulatory framework and guidelines; (iii) distinctive leadership at the national level with a 
strategic vision of public procurement and what it can achieve; (iv) Project Implementation Units (PIUs) that absorb 
the better public officers, who then rarely return to public service.  

Strengthening initiatives have been proposed in the Strategic Plans which accompany the Methodology for 
Assessing Procurement Systems (MAPS), Public Expenditure and Financial Accountability (PEFA) and other 
public financial management diagnostics. However, implementation of the proposed interventions has been slow 
and in some cases not at all administered. The reasons for this vary and include the lack of political will for the 
changes, absence of funds, weak interest on the civil society side or a combination of all.     

                
 Consequently, we find that there are countries which have undergone comprehensive legislative reform and which, 

despite the new legal framework have failed to deliver even moderate improvement of knowledge, capacity and 
quality in the procurement processes and procurement function and have achieved little progress toward 
international standards.  Conversely, there are countries which have not established dedicated procurement 
legislation but have worked on the development of administrative norms and the establishment of institutional 
bodies to support the procurement processes, however those institutions alone have failed to yield efficient, 
strategic, well planned and effective cost saving procurement. This is in large part due to the fact that the 
governments of the region have not committed to investing resources in procurement reform. The reform process 
has been largely donor- driven and funded. This trend has been described by Andrews, Pritchett and Woolcock 
(2012) as "isomorphic mimicry" where there is a "tendency to introduce reforms that enhance an entity's external 
legitimacy and support, even when they do not demonstrably improve performance." The authors further note that 
an outcome of this is the formation of  "capability traps: a dynamic in which governments constantly adopt reforms 
to ensure ongoing flows of external financing and legitimacy yet never actually improve."   When donor prompting 
relents and funding dries up, reforms come to a virtual standstill.      

In effect, as a region, the countries of the Caribbean have not been able to gain, much less maximize on the benefits 
of, planning, strategizing, and organizing effective public spending. The state of the capability of Public 
Procurement Systems is very low and with severe deficiencies in the corresponding condition of human capital. 
Table 2, attempts to capture at a glance the state of procurement in each of the CARICOM countries. Essentially, 
the matrix shows the strength of some 20 indicators (also found in MAPS diagnostics) in each of the national 
systems. The scoring is based on a 0-5 measurement basis, the Shillingford-Gayle Scale (SGS), as follows:  

x 0- It does not exist ;  
x 1- It exists in draft form; It is not yet implemented and/or it does not impact on the operations of the 

system. ;  
x 2- It may exist but it is weak ;  
x 3- It exists. Its use is not mandatory hence occasional.  It cannot always be found. It does not always 

work. It needs updating.  
x 4- It exists; It is used. It functions though not exactly as it should. It needs strengthening to do a better job. 

It is on the right track;  
x 5- It exists. It has the qualities of and functions according to good international practices.  

In essence ten (10) countries rank in the range 0 to 1 indicating that for 10 countries while there are some 
arrangements in place, they are rudimentary, do not constitute procurement  “systems”  and  that  there is no positive 
impact on operations. Three (3) countries are ranked in the 1 to 2 range meaning  that  whatever  “system”  exists  is  
weak and does not always work. One system, ranked at 4 is on the right track.     

On examination of the average among the 15 countries, within the context of the four MAPS pillars, the 
“Legislative  and  Regulatory  Framework”  at  a  score  of  1.8  is  weak.  The  “Institutional  Framework  and  Management  
Capacity”   at   a   score   of   0.6   does   not   exist   or   does   not   impact   on   operations.   The   “Procurement  Operations   and 
Market  Practices”  at  a  score  of  2.1  is  weak  and;;  “Integrity  and  Transparency”  at  a  score  of  1  does  not  exist  or  does  
not impact on positively on operations within the system. 
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Table 2  
CARIBBEAN PUBLIC  PROCUREMENT  MATRIX  

Shillingford-Gayle Scale:  It does not exist 0; It exists in draft form; It is not yet implemented and or it does not impact on the operations of the system. 1; It may 
exist but it is weak 2; It exists. Its use is not mandatory hence occasional. It cannot always be found. It does not always work. It needs updating. 3; It exists; It is used. 
It functions though not exactly as it should. It needs strengthening to do a better job. It is on the right track. 4; It exists. It has the qualities of and functions according 
to good international practices. 5   
INDICATOR  COUNTRY Indicator Average 
  AB BAH BAR BEL DOM GND GUY HA JA SKN SLU SVG SUR TT  

Start of Reform  2008 2011 2010 2011 2008 2008 2000 1999 1998 2008 2008 2008 2011 2012 
Legislative and regulatory 
Framework  

4 1 1 0 1 1 4 4 4 1 1 1 1 1 1.8 

  
Complaints Mechanism  0 0 2 0 0 0 0 2 4 0 0 0 0 0 .6 
Standard Bidding Documents  0 0 0 0 0 0 4 3 5 0 0 0 1 0 1 
Regulations and guidelines  0 0 0 0 0 0 5 5 5 0 0 0 1 1 1 
User guide or Manual  0 0 0 1 0 0 4 3 4 0 0 0 1 1 1 
Institutional Framework and 
management Capacity  

0 0 0 0 0 0 2 2 5 0 0 0 0 0 
.6 

Normative or regulatory Body 0 0 0 0 0 0 1 3 4 0 0 0 1 1 .7 
Central or accessible system 
providing procurement 
information 

0 0 0 0 0 0 2 2 3 0 0 0 1 1 

.6 
Electronic Information System 0 0 0 0 0 0 2 2 4 0 0 0 1 1 .7 
Capacity Building Program  0 0 0 0 0 0 0 0 4 0 0 0 1 1 .4 
Procurement Operations and 
Market Practices  

2 2 2 2 2 2 2 2 4 2 2 2 2 2 
2.1 

Training of Government and 
Private Sector 

0 0 0 0 0 0 0 0 3 0 0 0 1 1 
.4 

Tools and Technology 1 1 1 1 1 1 1 1 3 1 1 1 1 1 1 
Records Safekeeping  1 1 1 1 1 1 1 1 5 1 1 1 1 1 1.3 
Integrity and Transparency of 
the Public Procurement System  

1 1 1 1 1 1 1 1 5 1 1 1 1 1 
1 

Audit and Control systems 1 1 1 2 1 1 1 1 5 1 1 1 1 1 1 
Appeals Mechanisms  0 0 0 0 0 0 2 2 5 0 0 0 0 0 .6 

Access to Information  0 0 0 1 0 0 1 1 4 0 0 0 0 1 .5 
Anti-Corruption Bodies  0 0 0 0 0 0 0 0 5 0 0 0 0 3 .5 

Code of Ethics  0 0 0 4 0 0 0 2 5 0 0 0 0 2 1 
Public is engaged and interested 

in the integrity of the system  
1 1 1 1 1 1 3 1 5 0 0 0 3 4 

1.5 

Country Average 0.5 0.4 0.4 0.7 0.4 0.4 1.7 1.8 4 0.3 0.3 0.3 0.9 1.1   
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Size of the Public Procurement Market 
While the accepted estimate for public procurement in OECD countries is 15% of GDP, some developing countries 
cite up to 35% of GDP is spent in public procurement. In the Caribbean public procurement is likely between the 
20%-30% range. This is because the private sector is not very strong and so the government is the greatest 
economic driver. In addition there are annual spikes in public spending following the annual hurricane season.   For 
the purpose of this paper, 20% of GDP is used as the estimate of public procurement in the Caribbean. Table 3 
below shows public procurement in the Caribbean at 15, 20 and 30% of GDP. 
   
Table 3- Procurement  as  a  Percentage  of  GDP  (US$  ‘000) 
Country GDP   15% 20% 30% 

Antigua and Barbuda 1.22 0.183 0.244 0.366 
The Bahamas 8.373 1.25595 1.6746 2.5119 
Barbados 4.262 0.6393 0.8524 1.2786 
Belize 1.637 0.24555 0.3274 0.4911 
Dominica 0.495 0.07425 0.099 0.1485 
Grenada 0.811 0.12165 0.1622 0.2433 
Guyana 3.02 0.453 0.604 0.906 
Haiti 8.287 1.24305 1.6574 2.4861 
Jamaica 14.389 2.15835 2.8778 4.3167 
Montserrat 0.04378 0.006567 0.008756 0.013134 
St. Kitts and Nevis 0.767 0.11505 0.1534 0.2301 
St. Lucia 1.377 0.20655 0.2754 0.4131 
St. Vincent and the Grenadines 0.742 0.1113 0.1484 0.2226 
Suriname 5.009 0.75135 1.0018 1.5027 
Trinidad and Tobago 27.13 4.0695 5.426 8.139 
Total 77.519 11.62785 15.5038 23.2557 

International Monetary Fund, World Economic Outlook Database, October 2013 
*Figures for Montserrat from CIA World Factbook - GDP figures are 2006 

 
 
Calculated at 20% of GDP, the estimated annual public procurement spend in the Caribbean is 15 Billion USD.  
Because the economies are small and the government plays the leading role in stimulation of the economies, the 
national spending practices and the efficiency of the spending is of utmost importance. Governments procure a 
diverse range of goods and services to both enable direct delivery of public services and as inputs to other 
productive processes. In the Caribbean, the weight of the Government as the chief spender is even stronger because 
of state ownership in various sectors such as telecommunications, health, utilities, and hospitality/tourism. With 
relatively weak procurement systems in the Caribbean and with only donor funds going through rigorous 
procurement oversight and procedures, the amount of money at risk is about 8-12 billion USD per annum. 
Fig.2 below shows the distribution of the US$15 billion by country. 
 

 
 Figure 2: Public Procurement in CARICOM at 20% of GDP 
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International Development Partners in the Region 
As mentioned earlier, several international development partners (IDPs) have given support to various related 
aspects of public financial management (PFM) reform over the past decade. Beyond the conduct of fiduciary 
diagnostics the IDPs have not substantially coordinated their interventions in the Caribbean Region and have been 
working largely in isolation. Fig. 3 shows the various national and international players who have been working in 
the region.  The effect of this failure to coordinate has resulted in multiple overlapping interventions as well as 
several isolated projects some of which have failed to achieve the intended results. The interventions have further 
failed to leverage the benefits of cross collaboration and economies of scale that would result from a more strategic 
and coordinated approach.  Therefore even the IDPs have failed to obtain optimal results from the use of their 
funds. Currently, the IDB and the World Bank provide funding through loans and technical cooperation grants and 
the EU has provided regional funding through the European Development Fund. The IDB is the major financier of 
development projects in the region.  

 

Figure 3:  Players in the Region  

 
 
 

III.� CHALLENGES  
 
Public procurement within CARICOM is an unrecognized, under-valued, and unused potential 
driver for economic growth and development.  

 
High Debt 
In general, the region currently faces significant economic challenges. Economic growth is low, foreign debt is high 
with some countries facing serious balance of payments challenges. Managing public spending has become a 
delicate act involving significant cuts, juggling budget allocation. Those national challenges affect the national 
economies and in a holistic manner, affect the entire region. Even the IDPs have been affected through the 
reduction in donor-financed operations and loans and the negative impact on project implementation.  Reducing 
national debt to open up fiscal space and enable adequate provision of public goods and services is critical. Fig. 4 
below depicts the debt to GDP ratio across the region. Nine countries surpass 60%. Six surpass 80% and two 100%. 
It should also be noted that for Haiti, the figures shown reflect the fact that part of its debt has been forgiven. 
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Figure 4: 2013 Debt to GDP Ratio. 
International Monetary Fund, World Economic Outlook Database, 2013. General Government Gross Debt as Percent of GDP5 

 

While it is recognized that public procurement in the region faces a major challenge of limited financial resources, 
there are several other issues that stymie effective procurement.   

The need to maximize benefits to the economy through improved procurement   
Procurement expenditure within CARICOM is composed of activities funded by international donor agencies  and 
those funded with internal resources, being either the national budget or, the earnings of state- owned enterprises 
(SOE) who in some cases are self-financing and in others, receive transfers from central government. In an 
environment of tightening fiscal constraints, the capacity of the governments of the region to finance the delivery of 
public goods and services such as health, education and infrastructure is becoming more limited.  Funding from 
international lending agencies and donors therefore plays a major part in public procurement. As several 
CARICOM countries have   risen   to   ‘middle   income’   classification status based on GDP per capita, they have  
graduated from receiving grants from some donor agencies. This combined with their high debt burden, see Fig. 4 
above, which has served to limit their capacity to borrow from international lending agencies, has severely 
constrained resources available to procure goods and services to support social and economic development.  The 
need for public expenditure and more specifically, procurement expenditure to be leaner, deliver better value, and 
be managed by way of more efficient business processes, is becoming more urgent, if not critical. 
 
Underdeveloped Country Systems  
Within CARICOM, while work is ongoing to develop systems in Jamaica and Barbados, there are no electronic 
systems in use. In Jamaica however, there is quarterly reporting on contracts awarded through the National 
Contracts Commission (NCC) portal, but very limited advertising.  Jamaica is the only country where framework 
agreements are used, although it is limited. Very few use standard bidding documents beyond donor funded 
international competitive bidding (ICB) and there are manuals in use in only two countries - Jamaica and Guyana. 
Practices continue to vary by procuring entity. In short, beyond the developments in Jamaica over the past 15 years, 
there   are   insufficient   laws,   policies,   manuals   and   tools   to   consider   the   existence   of   true   “national   systems”  
elsewhere in CARICOM. 
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The countries of CARICOM like many other countries, have been challenged with having to employ a different set 
of procurement policies for each IDP with which they work. This has frequently caused much confusion among the 
various policies to be implemented and a strain on human resources. In response to a cry from developing countries, 
through the Paris Declaration on Aid Effectiveness, donors agreed and have been working to harmonize policies. 
They have advanced fairly well with Standard Bidding Documents (SBD), prohibited practices and some e-
procurement. In addition, donors, recipient countries and International Financial Institutions (IFIs) agreed to work 
together to improve and strengthen country systems for use in donor funded operations. The use of national 
procurement systems would be validated for systems or portions of systems that display similarity to internationally 
accepted practices. After 15 years of reform, Jamaica is the only CARICOM country where a sub-system (price 
comparison) has been approved for use in operations funded by just one of the IDPs, the IDB. 
 
Weak Human Resource Capacity 
With the increasing focus of IDPs on  countries’  procurement  frameworks  and  capacity, there has been some effort 
in a few countries to train procurement staff and build the technical capacity to support procurement. However, 
there remains a long way to go to ensure that a professional cadre is developed in each country and across the 
region. Only one country Jamaica, has a sustained and coordinated procurement training program, which is 
continuous and mandatory. In others, courses are delivered on an ad hoc basis and mostly by donors to their Project 
Implementation Units (PIU) staff teams.  The human resource deficit presents a major obstacle to successful 
procurement planning and management and should not be underestimated.  IDPs continue to express concern with 
the slow pace of execution of development projects around the region as procurement is  a key driver of project 
execution. The evidence has shown that project execution is suffering from the dearth of trained and competent 
procurement professionals. Executing Agencies face severe difficulty in filling procurement positions in PIUs. The 
deficit leads to many compromises with the result that positions are often filled with under-skilled persons who lack 
the knowledge-base and competencies to perform effectively and to use their discretion and professional judgement 
when needed.  
 
Limited Supplier Base 
The market for procurement in the Caribbean is further challenged by a limited supplier base at the national level. 
Small geographic size, few areas of comparative advantage, limited diversification, limited consumer base and 
purchasing power are all contributing factors. The small supplier base constrains procurement in many ways.  
Firstly, the range of available goods and services is narrow. It limits competition and gives rise to monopolies and 
other forms of market dominance. Procuring entities feel compelled to contract the sole supplier of a particular 
good. It is the easiest and most natural thing to do. Suppliers are not pressed to distinguish by quality service, and in 
many cases do not treat their clients as valued business partners, failing to meet agreed contractual obligations. 
With little or no competition, pricing is distorted and goods and services cost more, these are some of the factors 
that often contribute to not obtaining best value for money 
   
Lack of procurement planning and specialized management of procurement processes.  
Procurement planning, a critical element of the procurement cycle, is lacking. Procurement is carried out in an ad 
hoc manner, creating urgencies that further reduce the scope for proper planning and encourage the practice of 
direct contracting. A review of the governing documentation for procurement across the countries will show that 
only a small minority show any recognition of procurement planning as a distinct activity in the process. 
Additionally, procurement processes have to interact with inefficient structures that act as stressors which cause 
undue delay.  A recent IDB study (2013)6 validated observations that systemic weaknesses in the public 
administration are a major contributor to slow procurement execution.  Institutional structures that act as part of the 
mainstream process as well as those that are peripheral to it are inefficient and poorly organized to support the 
process. Ultimately, there is a lack of coordination and synergy among the various entities involved the 
procurement process. 
 
Inadequate use of modern procurement tools.  
Procurement in the region largely continues to take place without making use of more recent tools and techniques 
that would allow for transparency and optimal efficiency. As alluded to above in many of the smaller states, direct 
contracting is common as well as shopping based on familiarity with suppliers.  This seems acceptable to 
practitioners given the small supplier base and the perceived reliability involved in procuring from a supplier who is 
known.  The downside is that some suppliers are always assured of business while some are excluded. The use of 
more modern methods such as framework agreements and electronic tendering would increase transparency, 
efficiency, provide for more competition on more equitable terms and reduce the process costs. 
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IV.� OPPORTUNITIES 
 
 
It’s  a  much  bigger  market  than  assumed!   
Small geographic size has often been postulated as a limitation for the countries of CARICOM. Indeed, size and the 
fact that most of them are islands bear connection to some of the challenges recognized in public procurement.  
Chief among these are, limited human resources and market size.  Small size means a smaller population, which in 
turn means a smaller manpower base. Without concerted and deliberate intervention, the professional demographics 
of the countries would present constraints for not only the procurement discipline but for many other areas of 
professional practice in both private and public management. Market size means a limited supplier base.  
 
Small size however, does not indicate small value. The countries of the region require similar goods and services as 
any of their larger counterparts in the rest of the developing world. The scale of certain physical services such as 
road construction, will vary proportionately with size however, it is arguable that the demand for intellectual 
services is similarly high.  As previously shown, the CARICOM procurement market is estimated at US$15 Billion. 
This is a substantial sum by any measure. This market represents numerous opportunities for business and 
professionals alike. The regional procurement market has been fertile ground for firms from across the world in all 
categories of procurement: works, goods and services. But what opportunities does the market present for the 
region itself? 
 
In a paper discussing the importance of size to economic growth in the Caribbean, IDB economist Ruprah (2013) 
compares economic growth in the Caribbean to that of other small economies with similar characteristics that could 
be described as causing a negative impact on economic growth and development. He addresses diseconomies of 
scale, high indivisible fixed costs and vulnerability. By way of the comparison with other small economies, he 
concludes that "size is not a binding constraint for economic growth," and that "countries can escape from size 
related disadvantages." He however points out that since achieving the high economic growth that followed the 
transition of its economic model from agriculture to services, the Caribbean Region has not been able to overcome 
the challenges which feed the growth gap. Ruprah sums up that "policymakers and analysts should focus on the 
Caribbean's specific problems that could account for the growth gap; size cannot be the reason."  To illustrate the 
discussion on size, the case of the Eastern Caribbean States (OECS) Pharmaceutical Procurement Service (PPS) is 
poignant.           
 
Benefits of Regional Pooled Procurement  -OECS PPS 
The Eastern Caribbean States (OECS) is a grouping of nine (9)7 countries located in the eastern Caribbean. With a 
combined population of 550,000, this small group has been able to turn around an alliance originally forged to 
address a significant market disadvantage into an "excellent cost-benefit model of economic and functional 
cooperation"8 now hailed as an international best practice.   
 
With funding from USAID, the Pharmaceutical Procurement Service (PPS)9 was established in 1986 and became 
self-sufficient in 1989. Though annual cost savings are approximately 30%, the OECS PPS website reports that 
during the 2001/2002 tender cycle the 20 most popular drugs were purchased for 44% lower than the individual 
country prices. 
 
Factors of success in this model include, the strong political will and financial backing of the governments, the 
formation of a public sector monopsony and the purchase of products exclusively through annual   framework 
agreements. Purchasing of pharmaceuticals in the Eastern Caribbean has been transformed with a centralized 
restricted tendering process where suppliers from a pool of 75 are pre-qualified to assess quality standards and 
technical competence.     
  
In 2009 regional purchases peaked at US$21 million, with a portfolio of 700 products.  Going forward, this sub-
region of the Caribbean Community (CARICOM) has already moved toward pooled procurement of medical 
supplies, contraceptives and x-ray consumables10.  
 
In the Eastern Caribbean PPS model we see the total package of an efficient and effective public procurement 
system.  There have been clear and unquestionable economic benefits, with economies of scale being achieved and 
delivering an average annual savings of 30%. Under the PPS model there has been a move from the traditional 
purchase- and- store approach to pharmaceutical procurement, eliminating the risk and high cost associated with 
storage. Instead, the onus has been placed on suppliers to deliver according to the terms of the framework 
agreements and specific purchase orders. Apart from the savings on up-front purchase price significant savings 
have been realized due to the reduction in storage. The other non-economic and cyclically enabling benefits include 
transparent and rational procurement (ICB), enhanced quality assurance; regional cooperation and integration; 
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harmonized formulary manuals and standard treatment guidelines (STGs); coordinated training and sharing of 
information.11    
 
The disadvantage of diseconomies of scale led the OECS group to pooled procurement. In this case, and based on 
what was being purchased, pooled procurement naturally led to the application of international good practices such 
as ICB. The resulting cost savings, transparency, improved planning, and enhanced service and product quality, has 
transformed the initial disadvantage into an undisputable advantage bringing international recognition.  
 
After twenty -eight (28) years of successful operation the OECS PPS stands as a model of pooled procurement that 
should be emulated and replicated within the Caribbean and for goods beyond pharmaceutical and medical 
products.  With a common examination curriculum, the opportunity exists for pooled procurement of other supplies 
including school books. Potential also exists in commodities, agricultural inputs and insurance among other areas 
the depth of which needs to be properly explored. The PPS has been showcased in Africa and other parts of the 
world as a best practice model. Does size matter? It does, but it is not a deterrent to growth. Speaking on 
competitiveness and innovation,  IDB Principal Technical Leader, Competitiveness and Innovation Division, Juan 
Carlos Navarro, noted (in a presentation entitled “Competitiveness and innovation in the Caribbean”, February 
2014) that size may be seen as a weakness as the Caribbean is below its counterparts in innovation  however, size 
may not matter significantly anymore due to globalization.  It is arguable therefore, that the region stands to better 
face the opportunities and challenges of globalization as a united region. 
 
Financial Terms- When it all comes down to the Money  
As previously noted, at 20% of GDP, public procurement within CARICOM is US$15 billion annually. What does 
the US$15 Billion compare to? It compares to the GDP of Senegal, Georgia, Mozambique and Papua New Guinea. 
It is 57 % of the amount spent ($26B) by the World Bank in 168 countries in 201312 (Christopher Brown, Chief 
Procurement Officer, 19 February 2014- Procurement Delivering Development Outcomes). It is larger than the 
value of projects approved by the IDB in 2012.   The IDB 2012 annual report states that as the leading source of 
multilateral credit for the countries of Latin America and the Caribbean, it approved 169 projects totalling US$11.4 
billion in 2012. The IDB has stationed a procurement specialist in each of its 26 borrowing member countries 
because US$11.4 billion is significant enough to care about how it is spent and also to provide assistance and 
support in the strengthening of country systems. How about US$15 billion within CARICOM?   
 
A procurement spend of US$15 Billion in CARICOM is exactly the same sum of money that the Corruption 
Eradication   Commission   in   a   2011   study,      found   to   be   at   risk   owing   to   “misuse   due   to   corrupt   and   inept  
procurement   practices”   in   Indonesia.   The   Millennium   Challenge   Corporation (MCC) of the US agreed a $600 
Million compact with Indonesia. US$50 million of this amount is dedicated to the Procurement Modernization 
Project of Indonesia13.  What therefore, is the level of investment that the Caribbean would warrant and who is 
prepared to make this investment? 
 
Under current market operations within CARICOM, that US$15 billion is imprisoned and along with it, is the 
potential market access which would have allowed for growth of SMEs.  Development of the CSME remains 
significantly constrained due to the continued segmentation of the regional market for goods, services and works. 
Fig. 5 below shows the segmentation of the public procurement market. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 13 

 
 
 
 
 
 
 
 

 

Figure 5:  Showing Segmented Market  

It is possible that by   applying internationally accepted best practices to public procurement, CARICOM members 
could save between 20% to 25% of the total procurement, which is equivalent to about US$3.75 billion annually.  
How could this US$3.75 billion impact on the five year regional average negative balance of payments of US-
$1.5234 billion? See Appendix A Table 2. In addition by implementing a program of strategic and pooled 
procurement the CARICOM region stands to save at least 30% on goods and services. The OECS PPS model is 
proof of this.   What therefore, could be the cause of the reluctance of Caribbean Community national governments 
to do what could likely lead to gains both to the governments and the citizens of the Caribbean Community?  Table 
4 below illustrates the panoramic economic profile of the region and demonstrates potential savings in public 
procurement, per country. 
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Table 4:  Panoramic  Economic Profile  

Country Size Sq. 
KM 

Population  GDP 
 
US$ 
Billions 

GDP Per 
Capita 

Dominant Economic 
Activity 

Debt  to  
GDP14Ratio 
2012  
 
US$ 
Billions 

Balance 
of 
Payment
15 
 
US$ 
Billions 

Strength 
of PP 
System 
on 0-5 
Range 

Public 
Procureme
nt  @20% 
of GDP 
US$ 
Billions  

Potential 
Savings in 
PP 25%  
US$ 
Billions 

2012-2013 
Transparen
cy 
Internation
al 
Corruption 
Perception  
Index 

            
A&B  442 88,000 1.22 13,428.64 Tourism/Services 89.137 -0.15 0.5 0.244 0.0588 -- 
BAR 13,940 352,000 4.262 22,832.91 Tourism/Services/Sugar 51.176 -1.135 0.4 0.852 0.2245 15 
BAH 431 278,000 8.373 16,151.70 Tourism/Services 85.91 -0.255 0.4 1.674 0.4022 22 
BEL 22,966 343,000 1.637 4,535.50 Agriculture /Eco-

Tourism 77.696 
-0.04 0.7 0.327 0.0777 -- 

DOM 754 71,000 0.495 7,022.04 Agriculture /Eco-
Tourism  74.809 

-0.067 0.4 0.099 0.0249 41 

GND 344 105,000 0.811 7,496.46 Agriculture/Tourism 109.477 -0.181 0.4 0.162 0.0395 -- 
HA 27,750   10,413,000 8.287 758.849 Manufacturing/textiles/ 

small scale agriculture 15.446 
-0.368 1.8 1.657 0.3951 165 

GUY 214,970 775,000     3.02 3,596.43    Minerals/ Agriculture   
Sugar/ Seafood 
gold/timber 65.288  

-0.316 1.7 0.604 0.1394 133 

JA  10,991 2,752,000 14.389 5,540.67  146.142 -1.817 4 2.877 0.76245 83 
MON 102 5,189 0.0438 8,500 Agriculture/Rum/Touris

m Textiles -- 
NA NA 0.009 0.002189 NA 

SKN 261 57,000 0.767 12,803.52 Tourism/Services/Sugar 89.297 -0.099 0.3 0.153 0.0367 -- 
SLU 616 168,000 1.377 7,276.09 Tourism/Agriculture/Sm

all Scale Manufacturing 70.88 
-0.234 0.3 0.275 0.061 22 

SVG  389 110,000 0.742 6,489.25 Tourism/Services/agricu
lture 70.076 

-0.198 0.3 0.148 0.0356 36 

SUR 163,270 546,000 5.009 8,685.81 Mining/alumina, gold, 
oil/timber 21.964 

0.304 0.9 1.002 .2369 88 

TT 5,128 1,329,000 27.13 19,018.21 Oil and Gas/ Cement/ 
Manufacturing 38.746 

3.07 1.1 5.426 1.26385 80 
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Operationalize the Regional Regime to Overcome Challenges  
The CARICOM Framework Regional Integration Policy on Public Procurement (FRIP) was approved by the 
Counsel for Trade and Economic Development (COTED) on 20th May 2011. This is a significant development 
within the CSME. The CARICOM Regional Procurement Policy is intended to facilitate the establishment of an 
open and competitive regional government procurement market pursuant to Article 239 of the Revised Treaty of 
Chaguaramas. The Policy was first developed in draft in 2006 and was reviewed of numerous occasions by various 
bodies of the Community. With the policy approved, the Region has commenced work on the legal protocol on 
public procurement which would amend the Treaty of Chaguramas and enable national implementation.  Some of 
the critical next steps and binding commitments of the CARICOM public procurement regime include, LQWHU�DOLD : 

1. Community Model Law 
2. Capacity Building and Training 
3. Electronic Procurement Regional Information system 
4. Professionalization of Public Procurement Staff 
5. Permanent joint Council on public procurement 
6. Joint Bidding facility 
7. Development of Standard Bidding Documents 
8. Supplier registry 
9. Catalogue of Goods 
10. Development of Infrastructure for procurement administration 
11. Permanent Committee on Public Procurement 
12. e-enabling Legislation.     

 
Since 2006, when the first draft FRIP was prepared,  nine (9) CARICOM countries have commenced the process of 
modernizing national procurement systems with projects ranging from US$5 million loans to grants and technical 
cooperation of as little as US$30,000. Through these multiple simultaneous interventions, tax payer dollars are 
being spent to support multiple national initiatives that may be only partially implemented but which might affect 
implementation of the regional obligations if the systems are not compatible and or interoperable.  
 
The twelve pillars of the CARICOM procurement regime outlined above point to the foundation necessary for the 
transformation of public procurement in the region.  Within these pillars lie the opportunities for efficient 
procurement development.  A key example is the Electronic Procurement Regional Information System. This 
contemplates the establishment of a regional e-procurement platform that would enable, LQWHU�DOLD,  the publicizing 
of procurement opportunities across the region, facilitating ease of access to this information. It would enable ease 
of tendering from any member state and offer open and transparent administration of procurement processes.  A 
common electronic procurement system for the entire region. Because of the failure of CARICOM to advance on 
these elements, a few states have begun to pursue e- procurement development independently.  If this continues, 
fifteen states will singly go through the process of developing specifications and issuing calls for tenders to acquire 
e-procurement systems. The result will be a motley set of  systems built on different platforms and sold by different 
providers at varying costs. With estimated average cost of approximately US$ 500,000 for  an e-tendering system 
with limited functionality (excluding hardware), one thing is certain, the individual pursuit will cost each country  
far more than contributing to the purchase of a single system to serve the region.  
 
Currently, there is a severe lack of systematic and reliable procurement statistics.  There is no central repository for 
complete procurement statistics in any of the countries and procurement data is not being captured in a structured 
way. The application of electronic systems in the region will also support the collection of data and allow for the 
generation of statistics that are not only key to strategic procurement development but to economic planning in 
general.  A related concern is the lack of a unified codification system for goods and services.  A classification 
system will be necessary to underpin e-procurement however, for the region to gain collectively from a coordinated 
approach to procurement development, a common procurement language must be spoken. In this regard, a unified 
codification system will be required across the region in order to ensure market synergy and importantly market 
access.   
 
Capacity Building, Training and Professionalization are also key pillars. It has already been noted that there is a 
shortage of trained procurement personnel.  It is noteworthy  however, that the distribution of personnel is not even 
across the states.  Some states have more resources than others.  A real opportunity is presented to address the 
human resource deficit through the channels of the CSME.  One of the primary tenets of the CSME is the free 
movement of labour (skilled persons).  If the interventions for training and professional development could be 
coordinated region-wide so that a professional cadre is developed, implementation of free movement of persons 
would allow member states to tap into the pool of personnel, regardless of the nationality.   
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The CSME through the Joint Bidding Facility offers the opportunity for business enterprises of all sizes and  
MSME’s  in  particular  to  expand  their  expertise,  resource  base    and  market    through  joint  ventures  and  other forms 
of collaborative tendering. Ultimately an expanded market base would allow these enterprises and their respective 
sectors to grow.  The narrow supplier base of some states would be significantly expanded thereby allowing for 
stronger competition and better prices.  It becomes apparent how procurement could fuel economic growth and 
development in the region. 
 
A Regional Regime as a platform for International Trade Negotiations  
Public Procurement is increasingly recognized for its important potential contribution to trade and for more than a 
decade, it has featured prominently on the agenda of both multilateral and regional trade initiatives. When in early 
2001 the regional effort to collect data and diagnose the strength of the public procurement systems in the 
Caribbean began, it was intended to develop the FRIP and be ready to face the EU in negotiation of the Economic 
Partnership Agreement (EPA) which was to be the successor to the Cotonou Convention wherein the trading 
relationship between Europe and the Caribbean had been defined for a decade following the end of the Lomé 
Conventions16.   
 
Indeed, that regional policy in its goal to harmonize public procurement law and operations in the Caribbean was 
also intended to prepare the Caribbean for negotiation under the Free Trade Area of the Americas (FTAA) and for 
bilateral negotiations with Canada and the US.  The region failed to develop a common approach on public 
procurement and therefore the opportunity to be truly prepared with endogenous policies for negotiations of the 
public procurement chapter of the EPA with the EU was missed. Nevertheless at the end of 2007 CARIFORUM 
and the EC initialled the EPA which came into effect in the Spring of 2008. Negotiations with Canada for an 
agreement to replace CARIBCAN17 are ongoing, while negotiations of government procurement under the FTAA 
have stalled.   Despite there being a precedent set in the provisions of the public procurement chapter of the EPA, 
CARICOM should continue its efforts to complete the regional regime for public procurement in order to engage 
other trade negotiations with a common approach on public procurement.    
 
Enhancing the participation of Small Business    
There is an argument put forward that the thresholds for market access and transparency in the region should be 
high in order to allow for national policy space to protect micro, small and medium enterprises (MSMEs) etc. With 
a very limited number of small business laws and policies in operation, and with the national market share not 
transparently nor evenly distributed, few small businesses are in reality protected. The firms participating are 
usually larger and in a better position to access what is required to participate and meet the criteria in a public 
tender process including: access to credit, bank guarantees, years of business experience, reputation,  business and 
supplier registration, and updated payment of taxes.   This is where government policy would need to intervene to 
balance the scales in support of small business. The limited participation of the small business sector, which is 
regarded as a key engine of growth and employment, in the national market further compounds the problem of 
limited supplier base. It further perpetuates high and rising costs of goods and services to consumers. The ones left 
to carry the brunt of the financial cost of protectionism are the consumers. 
 
If ultimately, already struggling consumers pay the high price of protection and small business being bound to their 
small share of already limited national markets do not realize their growth potential, who wins? What continues to 
hold the regional public procurement market hostage when as it stands now, many businesses and consumers do not 
win? 
 
Agree on Thresholds and Open the Market!  
Among the challenges facing the region is the lack of agreement on regional transparency threshold. Theoretically, 
within a VLQJOH market such as the CSME, the threshold for both transparency and market access should be zero (0). 
Because the CSME is not fully implemented and consequently does not yet function as a single market, measures 
should be put in place to ensure that there is enough visibility of each national market at the regional level. As a 
matter of priority, transparency thresholds should be established to ensure that suppliers from across the region can 
access information about procurements and by extension, the CSME public procurement market to bring to life 
some of the fundamental principles of the CARICOM  FRIP including inter alia, transparency, market access, 
competition, fairness, efficiency and value for money.  With little to none of the governments advertising national 
opportunities electronically, competition and market access remains low and the price of goods and services high.    
 
Given the thresholds agreed in the EPA with the EU, of Special Drawing Rights (SDRs) 150,000 for goods and 
services and 6.5 million for works, CARICOM needs to establish thresholds that promote rather than restrict 
competition and which are low enough to allow access but high enough to be consistent with internationally 
negotiated commitment.  Thresholds of no greater than US$50,000 for goods and services and US$500,000 for 
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works should be considered as transparency thresholds. This should in no way be a barrier to regional access to 
tenders not regionally advertised and which are below these thresholds.        
 
 
    

V.� RECOMMENDATIONS   
 
Awakening Civil Society through Transparency 
The passage of Access- to- Information Legislation in some countries has served to increase civil society scrutiny 
of government actions. In Jamaica for example, various individuals and groups including the media, have used this 
avenue to request information on specific procurements, taking the matter further to force inquiry by regulatory 
bodies. Similar legislation is also present in Trinidad and Tobago. This kind of involvement and scrutiny by citizens 
is as important as regulatory oversight in maintaining accountability. Notwithstanding, as the biggest of all 
stakeholders, CARICOM’s  civil  society is for the most part, silent. Getting the populations engaged in demanding 
transparency and accountability regarding public spending is a key to taking the reform process to an entirely 
different level. Until citizens understand that national debt is a taxpayer burden passing from one generation to 
another and that every cent spent must be properly accounted for, public procurement will happen in a space that 
that is not subject to transparency, efficiency, fairness and accountability. Two key questions must be brought to the 
fore of a civil society conversation  with  governments:  “Where  is  the  money  to  come  from”?  and,  “What  was  done  
with  the  money?”     
 
With the goal of genuine implementation, it must be recognized that integration of the Caribbean Community is 
only partly a political process. To a greater extent, it is a people process. The body politick has been marginalised in 
the process largely due to the fact that binding Community obligations agreed through Ministerial Counsel 
meetings are not public and online. Civil society therefore relies on the press releases and communiques that do not 
give the complete picture of the Ministerial deliberations. It is therefore almost impossible for civil society to hold 
national leadership accountable to its Community obligations.  The Community should work to ensure the bringing 
online of government throughout the region. 
 
Supporting the Creation of a Regional Regime  
Notwithstanding the efforts to build the CSME and to harmonize public procurement systems, there has been an 
approach that seems to favour singular and national initiatives. Often Caribbean countries are treated as second tier 
because (a) the   national  markets   are   “small”,   (b) nationally   public   procurement   is   considered   to   be   “small”,   (c) 
loans are small and (d) risks, while they are considered medium to high, the value on which there is risk, is 
considered   to   be   “small”.   At US$15 billion, with a legally binding mandate for a harmonized regional public 
procurement system, the time has come to acknowledge the real value and potential impact of public procurement 
within CARICOM, not as national entities, but as a region. IDPs ought to consider investing in the region to 
support the development of both national and regional procurement systems that, despite concerns of small value, 
would serve to reduce the gaps with international practices. Operating on the premise that the portfolio and risk is 
small and not worthy of serious investment would serve only to widen the gap. The future of the Caribbean 
countries, like their past is linked to their regional interrelationships, regional initiatives and regional identity in a 
manner which is very profound and symbiotic. The model of the OECS PPS, the most vulnerable group within 
CARICOM, has convincingly demonstrated the potential impact of regional economic initiatives earnestly and 
strategically implemented.  As yet, no other solution has been proffered to the lingering ailments of the Caribbean 
either in fact or in theory that can rival the potential of an implemented CARICOM single market and economy and 
its institutions.  A more coordinated and harmonized approach from the IDP community could bolster the ongoing 
efforts of the Community and give life to the sub-structures mandated in the CSME and the Framework Regional 
Integration Policy on Public Procurement (FRIP). Even as IDPs continue to work on national projects with the 
CARICOM members, the regional obligations and mandates to which these countries are legally bound should be at 
the fore of discussions, given due consideration and remain in full sight.     
  
"Do not send to ask for whom the bell tolls": 
There are some critical aspects of the economy and of development that are outside the full realm of government 
control and over which government has little or no immediate influence such as tourism and foreign direct 
investment.  However, there are other aspects such as public spending where the political authority has immediate 
and full direction.   It is in the latter that the opportunities lay to turnaround the trajectory of public procurement in 
the CARICOM Region.  In an economic environment where every dollar counts, there are US$15 billion reasons to 
take advantage of the opportunities that lay within an open regional public procurement market. And if there are 
any doubts about the impact of US$15 billion, there are 17 million human reasons that will weigh in when special 
concessions and aid for trade are exhausted and the reality of the economic situation sets in.  The region should 
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acknowledge and value public procurement as a potential driver for economic growth and bring a concerted 
regional political will and commitment to enable and develop the regional procurement regime.  
 
When treated each as separate and distinct entities, the countries of CARICOM are more susceptible to the 
limitations of being small and vulnerable with several characterized as economically sub-optimal. However, if the 
region were to implement the single market and economy as envisaged in the Revised CARICOM Treaty, its 
market size would expand, with the free movement of goods, services and skills, it could potentially balance human 
and natural resource needs as well as market needs and further possibly withstand if not  repel constant external 
shocks. This position is supported by a belief that the tools and the resources needed by the region are already 
within the region, requiring only reallocation and realignment. There are countries with vast unutilized agricultural 
land and others with alkaline soil. There are some with great and some with little agricultural produce. There are 
some with high rates of unemployment and some territories where their nationals choose not to take up certain 
types of employment. Giving the CSME a chance could bring balance to these challenges.        
 
With the small size of national markets, limited natural resources, high imports and low and narrow exports and 
domestic outputs, the countries of CARICOM are clearly small and vulnerable. However, despite half a century of 
using these characteristics to argue for special and differential treatment, without lasting success, the region has the 
opportunity to not be defined by these limitations but by its true potential that collectively can be harnessed from 
making strategic economic and procurement decisions. National governments of the Caribbean Community are one 
decision away from realizing their potential. Holding on to a model of protection is unrealistic and unnecessary.    
 
Partially following the "problem driven iterative adaptation" discussed by Andrews, Pritchett and Woolcock (2012) 
and the call by Ruprah (2013) for an examination of the real challenges to growth, Table 5 below attempts to 
capture the direct and indirect procurement related factors where opportunities of enhancement rest.  
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Table 5:  Problem driven approach to procurement related challenges facing the region.  
 
# Problem Impact  Opportunity Priority Indicator Authority and 

Influence 
1 Domestic Market Size diseconomies of scale; 

 
Limited competition 
 
High prices  

Amalgamate the market  1 CSME operational; 
Lower prices 

Political 
directorate; 
Private Sector  

2 Limited Transparency  
Obligations 

Limited Publicity and 
advertisement; 
 
Limited market access 
 
Narrowly informed civil society 

 

Establish regional transparency 
thresholds to facilitate opening 
of the now segmented US$15 
Billion Public Procurement 
Market 
 
Establish regional public 
procurement notice board 

1 Thresholds established; 
 
Regional Public procurement notice 
board operational; 
 
National opportunities published on 
regional public procurement notice board  

Political 
directorate 

3 Lack of Strategic Procurement   Procurement is fragmented and has 
been subsumed under Finance and 
Administration or Audit Acts. 
Policies developed to address 
finance and administration concerns; 
 
High costs of the majority of goods 
and services. 

Reclassify procurement from an 
administrative function to a 
strategic function. 
 
Consolidate and pool 
procurement of certain 
goods/services through a central 
fully capacitated entity. 

1 Procurement repositioned as a strategic 
area of public financial management 

Civil service; 
Political 
directorate; 
Private Sector. 

4 High cost of goods including 
pharmaceuticals and school 
text books  

Shrinking budgets due to fiscal 
constraints; 
 
Low quality products provided to 
consumers; 
 
Inadequate supply of  goods  

Pool Procurement in 
Pharmaceuticals and other 
feasible areas 

1 Use of framework agreements Civil 
service/Political 
directorate; 

6 Low number of bidders  Unequal access 
Few contractors control the bulk of 
the market   

Develop harmonized electronic 
procurement system; 
Advertise all opportunities 
above US$50,000 Regionally  

1 e-tendering modalities in use 
 
Increase in number of bidders per call 

Political 
directorate; 
Private Sector. 

7 Weak Human resources 
capacity    

Inadequate supply of trained persons 
to manage procurement; 
 
Frontline workers provide low level 
service to private sector; 
 
Inefficient spending  

Professionalize Public 
Procurement 
 
Train personnel in public 
procurement, project and 
contract management, by sector   
 

1 Structured and contextually relevant 
training /certification program rolled out 
and maintained across the region  

civil 
service/Political 
directorate; 
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# Problem Impact  Opportunity Priority Indicator Authority and 
Influence 

Partner with a regional 
institution such as the UWI to 
develop a sustainable training 
program (diploma, certificate, 
degree)  in public procurement; 
 
UWI to partner with national 
universities and colleges to 
provide diploma training. 

8 High Cost of Electronic 
systems. 
 

Multiple donor funded national 
initiatives: 
 
 Failure to maximize scarce 
resources 

Pool national and donor 
resources to develop regional or 
interoperable harmonize national 
systems 

1 Integrated e-procurement and financial 
management systems in place 

Political 
directorate; 
IDP Community; 
CARICOM 
Secretariat 
leadership 

9 Small businesses participating 
minimally in procurement 
 
No incentives  for small 
businesses 

Concern that Small Businesses may 
lose market share and  not survive 
competition; 
 
Small business sector not  
benefitting  from government 
support: 
 
Unable to make sustained 
contribution to economic 
development 

Develop small business laws and 
policies to legally support small 
business, 
 
Establish a carve out for 
vulnerable groups, local content, 
community procurement and 
women in business, and use 
them.     
 
Establish Joint Bidding Facility  

2 Small business procurement policies 
developed and backed up by legislative 
provisions. Small businesses taking up 
procurement opportunities. 

Political 
directorate; 
Private Sector 

10 Lack of donor coordination for 
more than diagnostics   
 

Multiple simultaneous initiatives, 
some of which do not take into 
account legally binding regional 
mandates; 
 
Strain on already limited human 
capacity  

Engage with donors as a region 
on cross-cutting, common 
issues; 
 
Recognize and support regional 
obligations for a single 
harmonized procurement 
system. 

1 More shared or joint donor funded 
projects; 
 
Harmonized regional public procurement 
policy implemented with IDP 
encouragement and support 

International 
Development 
Partners; 
CARICOM 
Secretariat 
leadership 

11 Limited to no involvement of 
Civil Society 

Limited accountability to citizens;  
 
Limited demand for transparency of 
process and award; 
 
Lack of commitment to shared 
responsibility for development 

Bring civil society into the fold 
of discussion and accountability 
regarding national and regional 
development and management; 
 
Conduct country by country 
awareness campaigns  

2 Civil society increasingly and actively 
engaged with demanding transparency 
and accountability; 
 
Countries willingly and easily proving 
access to information 

Political 
directorate; 
IDP Community; 
CARICOM 
Secretariat 
leadership 
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# Problem Impact  Opportunity Priority Indicator Authority and 
Influence 

12 Lack of Institutional capacity Institutional framework inadequate 
to meet current procurement 
demands 

Institution building/ 
strengthening both at the 
national and regional level 
through benchmarking within 
and outside the region 

1 Key institutions established resources and 
operational at national first then regional 
level 

National 
governments; 
CARICOM 
Secretariat 
leadership 

13 Lack of Collection of 
Statistical Data 

Absence of key economic and 
planning information decisions not  
based on empirical evidence; 
 
Lack of Business Intelligence 

Implement harmonized e-
procurement system region-
wide; 
 
Implement other electronic PFM 
tools that collect data 

1 Integrated e-procurement and financial 
management systems in place; 
 
Statistical data easily generated; 
 
Planning based on data analysis 

Political 
directorate; 
IDP Community; 
CARICOM 
Secretariat 
leadership 

14 Absence of a unified 
codification system 

Barrier to market access and 
regional coordinated procurement 

Agree and implement common 
codification system 

1 Codification system in use across 
CARICOM 

CARICOM 
Secretariat 
leadership 
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Appendix A 

 

Table 1:  General Government Gross Debt as Percent of GDP18  
Country 2009 2010 2011 2012 2013 

Antigua and Barbuda 102.46 90.782 92.869 89.15 91.908 

The Bahamas 38.13 45.458 48.375 51.856 56.5 

Barbados 63.926 72.622 75.327 72.634 72.262 

Belize 84.385 84.41 82.251 78.106 81.782 

Dominica 64.195 69.879 70.665 72.164 73.576 

Grenada 97.671 104.29 109.041 112.567 116.109 

Guyana 64.814 65.299 65.162 60.333 61.349 

Haiti 28.157 17.743 12.205 15.446 20.442 

Jamaica 139.395 140.759 141.498 146.591 142.758 

St. Kitts and Nevis 148.491 163.863 153.58 89.297 82.962 

St. Lucia 61.34 66.039 71.053 78.372 84.761 

St. Vincent and the Grenadines 64.624 66.235 67.828 70.175 74.23 

Suriname 15.552 18.478 20.386 20.464 19.996 

Trinidad and Tobago 30.591 35.503 33.438 39.723 36.402  

Total 1003.731 1041.36 1043.678 996.878 1015.037 
International Monetary Fund, World Economic Outlook Database, April 2013 

 

 

Table 2:  Current Accounts balance19 in US$ Billions 2009-2013 
 
Country 2009 2010 2011 2012 2013 

Antigua and Barbuda -0.234 -0.167 -0.122 -0.15 -0.162 

The Bahamas -0.809 -0.813 -1.09 -1.135 -1.148 

Barbados -0.247 -0.35 -0.375 -0.255 -0.284 

Belize -0.076 -0.039 -0.016 -0.04 -0.051 

Dominica -0.102 -0.077 -0.061 -0.067 -0.071 

Grenada -0.182 -0.185 -0.182 -0.181 -0.192 

Guyana -0.183 -0.217 -0.344 -0.368 -0.426 

Haiti -0.226 -0.821 -0.339 -0.316 -0.479 

Jamaica -1.333 -1.172 -1.869 -1.817 -1.593 

St. Kitts and Nevis -0.189 -0.151 -0.112 -0.099 -0.122 

St. Lucia -0.137 -0.203 -0.244 -0.234 -0.234 

St. Vincent and the Grenadines -0.197 -0.208 -0.199 -0.198 -0.196 

Suriname -0.024 0.28 0.251 0.304 0.206 

Trinidad and Tobago 1.633 4.172 2.623 3.07 2.957 

TOTAL -2.306 0.049 -2.079 -1.486 -1.795 

International Monetary Fund, World Economic Outlook Database, April 2013 
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END NOTES 
                                                           
1 See Articles 8 and 9 of the Revised Treaty. 
2 The Procurement and Contract Administration Act, 2011 
3 Public Procurement and Contract Administration Act, 2012. 

4 Section  1  (2)  of  the  Act  states  that  “the  Act  shall  come  into  force  on  such  day  as  the  Minister  of  Finance  may,  by  
Order  published  in  the  Gazette”  while  subsection  (3)  “provides  the  limitation  of  the  Minister’s  discretionary 
privilege  to  January  21,  2015”. 

5  IMF WEO. General government gross debt consists of all liabilities that require payment or payments of interest 
and/or principal by the debtor to the creditor at a date or dates in the future. This includes debt liabilities in the form 
of SDRs, currency and deposits, debt securities, loans, insurance, pensions and standardized guarantee schemes, 
and other accounts payable. 

6 Adquisiciones y eficiencia operativa: análisis de la ejecución de proyectos financiados por el BID 
7 Anguilla, Antigua and Barbuda, British Virgin Islands, Dominica, Grenada, Montserrat, St. Kitts and Nevis, St. 
Lucia and St. Vincent and the Grenadines  
8 www.oecs.org 
9 Originally established as the Eastern Caribbean Drug Service with USAID grant of US$3.5 million and 
counterpart funding of US$0.7 million.   
10 The OECS PPS is also currently exploring pooled procurement of dental and laboratory supplies.   
11 www.oecs.org 
 
12 Obtained from WB presentation “Best Practice Procurement in a Development Environment?” by Christopher 
Brown, Chief Procurement Officer, WB, February 2014. 
13 Millennium Challenge Corporation, USA, Fact Sheet- MCC and Indonesia: Investing in Innovation for 
Sustainable Economic Growth.  November 2011. www.mcc.gov  
14  IMF WEO. General government gross debt consists of all liabilities that require payment or payments of interest 
and/or principal by the debtor to the creditor at a date or dates in the future. This includes debt liabilities in the form 
of SDRs, currency and deposits, debt securities, loans, insurance, pensions and standardized guarantee schemes, 
and other accounts payable. 
15 Current account balance (U.S. dollars) 
Current account is all transactions other than those in financial and capital items. The major classifications are 
goods and services, income and current transfers. The focus of the BOP is on transactions (between an economy 
and the rest of the world) in goods, services, and income. 
 
16 The Lome and Cotonou Conventions were successive non-reciprocal ACP-EU conventions.  
17 CARIBCAN granted unilateral duty-free access to eligible goods from beneficiary countries in the English 
speaking Caribbean up to 2013.   
18  IMF WEO. General government gross debt consists of all liabilities that require payment or payments of interest 
and/or principal by the debtor to the creditor at a date or dates in the future. This includes debt liabilities in the form 
of SDRs, currency and deposits, debt securities, loans, insurance, pensions and standardized guarantee schemes, 
and other accounts payable. 
19 Current account balance (U.S. dollars) 
Current account is all transactions other than those in financial and capital items. The major classifications are 
goods and services, income and current transfers. The focus of the BOP is on transactions (between an economy 
and the rest of the world) in goods, services, and income. 
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The Traditional Model  
 
Costa Rica is an upper middle-income developing country, located in Central America, it has a population of approximately 
5 million inhabitants and its national GDP amounts 45.13 billion USD.  Accounting for roughly 20% of the Costa Rican 
national GDP, government procurement plays a very important role in ensuring effective and transparent management of 
public resources. According to a poll held by the University of Costa Rica (UCR), public contracting has been identified as 
one of the government´s activity with the highest perception of bribery risk [1]. This is a worldwide phenomenon.  In a 
Public Expenditure and Financial Accountability Program Assessment [2] held in October 2010, the procurement model 
presented weaknesses due to its highly fragmented model, and lack of control facilitation or efficiency within the 
procedures. In this same assessment, Costa Rica’s transparency in procurement ranked as low as D+. Transparency in 
government procurement, together with citizen’s active involvement as government’s expenditure auditors, constituted a 
critical need in Costa Rica.  
 
In order to conduct a functional and practical analysis of the Costa Rican current public procurement model, the starting 
point of the case to be described in this paper, must be clear: The traditional procurement model in Costa Rica, governed by 
red-tape and paper, exhausted itself. The new innovated model, based on an online procurement service, must cover the 
whole cycle, from planning to contract management. 
 
Starting Point & Scenario 
 
According to World Bank’s experts [3] who analyzed the country’s public expenditure environment in 2009, Costa Rica´s 
legal and institutional framework for procurement is based on best international practices. However, the country’s 
procurement followed a fragmented model and had a series of deficiencies. The assessment stated that the public sector 
failed “to take full advantage of available procedures, practices and management tools”. Some examples of how the model 
was failing to support Costa Rican efficient budget execution may be summarized through the existence of excessive 
amount of paperwork, bureaucracy and poorly integrated processes. These are some features that characterized this 
traditional model: 
 

• No standardization of procurement documents and processes. 
• Lack to enable price-referencing, benchmarking mechanisms or supply industry analysis, due to the use of 

different codifications (goods and services classification codes) and not-integrated supplier registration 
database 

• Different procurement proceedings in each entity lack of international standards such as product codification, 
forms terms of reference, business documents and transactions as a result of fanciful interpretations or 
ignorance of the applicable regulations. 

• Numerous regulations and procedure manuals, depending on each entity. 
• Numerous investments and disintegrated use of IT platforms. 
• Duplication of requirements and procedures for supplier registration through different institutions. 
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• Purchasing processes require multiple approvals and reviews at different levels (individuals and committees) 
• Lack of process reengineering, standardization and simplification, due to excessive requirements that must be 

met depending the institution. 
 
After analyzing the country´s reality, Inter American Development Bank (IDB) and World Bank (WB)[3] issued a series of 
recommendations, which pointed out that the country should focus on seeking greater efficiency and savings through 
procurement rather than on implementing the existing legislation. It stated that the country urged to implement mechanisms 
to enable advanced procurement instruments, already available in the legal framework (reverse auction, joint contracting 
agreements, denominated “convenios marco”). The assessment estimated potential savings (between 12.6 % and 17.6 %) 
and urged the Ministry of Finance to take certain measures to improve public procurement, such as: procurement 
consolidation, the definition of standards country-wide, the use of a single catalogue, registered supplier data base, and the 
use of framework contracts.  
 
Another important assessment on the matter, carried out by the Organization of American States (OAS) [4] had also 
repeatedly stated that among the major problem that affected the efforts made so far by the Costa Rican authorities was the 
fact that none of the initiatives could actually turn Costa Rica’s procurement process into a 100% online traceable process. 
Public procurement efforts on the improvement of the national contracting scenario were focused on improving technical or 
specific procedures rather than tackling the need to create a more complete and comprehensive public procurement system. 
 
A joint study by INCAE Business School and the Technical Secretariat for Digital Government (TSDG) in early 2008 
showed more evidence about this reality [5]. Based on data from the General Comptroller’s Office (CGR), the study 
estimated that in 2007 a small group of 20 companies billed the Costa Rican government 40% of their purchases, which is 
approximately 8% of the national GDP. The study suggests that this concentration "is mainly due to the barriers to 
participate in government’s procurement processes representing system complexity and expensive it is for potential 
bidders." Despite the progress and efforts made until 2009, the traditional model, followed by the Costa Rican procurement 
processes and based on paper-PDF-based procurement systems developed one by one within the public sector, fell short 
against the objectives of transparency, accountability, productivity and development promotion that the country required to 
accomplish. 
 
National e-Procurement Platform: Mer-link 
 
Up to 2010, many attempts to improve Costa Rica’s procurement model were carried out without noticeable success, they 
were not perceived as an effective solution to an increasingly evident problem. The challenge to modernize through a single 
window process Costa Rica’s procurement still remained.  
 
As a result, the Technical Secretariat for Digital Government (TSDG), in partnership with the National Telecom Company 
(ICE), the Public Procurement Service (PPS) of the Republic of Korea adapted the Korean e-Procurement System, known 
as KONEPS into what is now a days called the Costa Rican National e-Procurement Platform, also known as Mer-link. This 
system began with the development and implementation of basic modules by July 2010, and in January 2011 its full scope 
was launched.  
 
A team of 14 public institutions, including National Banks, Universities, Public Agencies and Local Governments; lead by 
the TSDG and ICE, through a strong standardization and BPR process was able to shift a paradigm throughout our 
country’s public administration. The interoperability model followed on Mer-link’s design lead the country to build a basis 
to connect our government’s back-office. The fact that Mer-link system connected citizens, businesses and government; 
transformed paper and red-tape-based public services to online, multi channel and one-stop transparency-based services.  
 
In spite of these institutions’ efforts, by 2012, Costa Rica reported several platforms used for procurement purposes. In the 
same year, the General Comptroller's Office (CGR) requested the Governing Council a definition on the issue of public 
procurement. Consequently, CGR [6] issued a report that pointed out that “due to the large number of transactions generated 
by the public sector, it [was] necessary to consolidate efforts and automate the procurement process through a single 
channel. The channel must consolidate government goods and services transactions into a single IT e-procurement platform 
that integrates all the country´s needs.” 
 
Given these recommendations, the Office of the President delegated to a National Public Procurement Committee 
constituted by the Ministry of Finance, Science and Technology and TSDG’s Director General, the integration of the 
National System of Public Procurement. The main objective of this committee was to implement Mer-link System as the 
national procurement service platform.  
  
The Mer-link platform and these team’s efforts in recruiting other autonomous agencies to use the platform and optimize its 
use are necessary precursors to this paper. The detail story in its growth and development may be found across the Internet 
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and through several international organization experts reports, most of them in Spanish. Mer-link has been operational for 
three years with an expanding list of agencies (now 68 government agencies of over 300) conducting procurement through 
this national single window platform.   
 
As the National e-Procurement System, throughout its interoperability model, Mer-link allows exchanging information with 
more than 50 institutions countrywide, all bidding related information is integrated and publicly available. It has 
accomplished to bridge the gap between a dynamic set of detailed information on government procurement and the 
citizenry. Costa Ricans are able to freely access and understand details of government procurement and budget expenditure, 
all accomplished by this platform on its purpose to enhance transparency in government procurement. At present, the 
system is being implemented and is expected to cover more than 90%  (by volume)[7] of national public procurement by the 
first semester of 2014.  
 
One of it’s biggest strengths is that it handles the entire procurement process, which includes supplier registration, bid 
notice, bidding, awarding, contracting, payment and the entire contract management process, which is why this project has 
become one of the most innovative government services within the national agenda.  Once registered, suppliers are able to 
participate in all public tenders. The design contains the following main modules, which have been put into operation since 
2010: Supplier Registration (User Management), Goods/Services Catalogue (based on UNSPSC), Bidding (procurement 
planning, online Tendering, e-Bond Management (Participation and Performance), online bid submission, e-assessment, 
analysis and evaluation and e-awarding), Dynamic Purchasing Modules (e-Auction, e-Shopping Mall, Framework 
Contracts), Contracting (Online Contract Issuance, e-Signature/ Digital Certification), Contract Management (Delivery, 
Inspection, e-Invoice, e-Payment, Supplier Evaluation).  
 
In spite of such complete functionalities, one could think that many of the described features are already available in some 
of the worldwide known practices, why is it that Mer-link is acknowledged as an innovative solution to the national 
procurement dilemma? Upon the last stage of contract management, Mer-link has added a great value to the Costa Rican 
procurement cycle by including within its online service scope the entire Administrative and Disciplinary Sanctions 
procedure. Empowering citizens through real accountability, allowing them to follow-up on how the procurement process is 
executed, moreover how their taxes are being spent. At the same time,  this innovative module enables online, real-time 
access to all procurement profiles, including detailed management process actions to key players, such as: Comptroller's 
Office, Legal departments, Audits and Judiciary Branch. 
  
 
Mer-link´s Scope 
 
According to OECD [8], there is a general concern on “the lack of attention dedicated to the risks of waste in the needs 
assessment as well as in the contract management” in public procurement. In particular, OECD´s mentioned documentation 
addressed the importance of accountability throughout the whole procurement cycle, including pre-bidding and post-
bidding phases. In this regard, Costa Rica has made a remarkable effort including this cycle and more as Mer-link´s system 
function scope.  
 
According to the Costa Rican legal framework procurement processes are essentially divided into three stages, namely: 
 

• Planning: In this initial phase the need to be satisfied is determined and the works, goods or services to be acquired 
for a certain purpose are identified. This initial stage ends with the accurate identification of the good or service 
required, the verification of budget availability and the procurement modality to use. This phase includes to have a 
potential supplier database and to have standardized coding of the good or service to be purchased. 
• Selection: this phase is where the entity must seek the best proposal (price, quality, experience- for example). It can 
be done through several mechanisms such as direct contract, abbreviated or competitive open tendering, dynamic 
contracting, reverse auction or shopping mall-which is a figure known as “convenio marco” [In English: framework 
agreement]. Direct contracting mechanism is mainly used for frequently procured goods and commonly standard 
required features. This mechanism involves a shorter period tender contest, and high volume with low value, meaning 
lots of low unit value contracts. Tendering in its various forms (abbreviated, competitive, international) is an 
appropriate mechanism for the selection of goods of very specific characteristics, or the acquisition of higher value 
goods, which means this mechanism involves high economic impact. The selection process ends with the contract or 
purchase order issuing, in the case of direct contracting. 
• Execution / Contract Management: During this phase the contractor delivers the goods or services and the 
recipient verifies its validity and proceeds with payment. It ends with the final reception of all goods or services. This 
phase is related to the after-service for goods or services purchased. It involves any post-delivery action (such as 
warranty compliance) or condition stipulated in the contract or purchase order. This phase ends on the last day of the 
warranty. 
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Within all of the stages, portrayed in Fig. 1, there are a 
number of key features to drive characteristics such as 
efficiency and productivity in the procurement 
process, through the use of technology. At the level of 
public procurement cycle in Costa Rica, the following 
image and related statements will provide a glimpse of 
Mer-link’s model main features and how they 
constitute an innovative process. 
 
1) Planning: 
 
Single Vendor Registration also known as Register 
of Bidders: 
 
Costa Rica´s greatest weakness in terms of 
procurement before the implementation of Mer-link 
System was the fact the potential suppliers had to go to 
each government procurement department 
(300+institutions) and provide a series of requirements 
to be included and registered in the official supplier 
data base. In a study carried out by INCAE Business 
School [5], it was determined that the cost of these 
requirements amounted to USD $2,000 per process. 

This fact proved how challenging it was for an SME to actually be invited into a public tendering process.  
 
Thanks to the extensive use of Digital Certification, based on the Public Key Infrastructure technology, Mer-link enabled a 
Single nation-wide Online Supplier Registration. This is a countrywide database, where the professional or company 
representative may sign in (and update information) and make sure to be invited to any potential business opportunity with 
the government. Through a digitally signed declaration and interoperability processes, company’s data, such as legal status, 
capital, ownership, social security & tax payment status may be verified online in a real-time basis. Up to date, Mer-link 
accounts more than 7,000 potential suppliers. This massive online process has opened a very important door of opportunity 
for both procurement departments and potential interested supplier companies, especially SME´s.  
 
National Goods & Services Catalogue: 
 
As the supplier registers the company in Mer-link, he/she must select from the online product catalogue the goods or 
services that his company is in capacity to provide to the government. This catalogue is based on United Nations Standard 
Products and Services Code (UNSPSC) classification. Once registered, the vendor will be notified (through e-mail and/or 
SMS) and to their inbox in Mer-link system officially noticed to participate every time there is a potential business 
opportunity with the government, according to the listed products and based on the related product classification.  
 
Mer-link´s organization holds an expert unit trained to ensure product correct classification and technical specifications. 
Every good or service is added and classified into Mer-link´s Catalogue through this unit and all procurement procedures 
base their technical descriptions upon this catalogue. The principle behind the Catalogue´s design is to standardize all 
products purchased by the government, ensuring quality in technical specifications as well as preventing bad technical 
interpretations and corruption practices. Another important principle is to establish a common language between private 
sector (vendors) and government procurement departments. The use of a unique catalogue has enhanced efficiency, 
reducing operation costs and processing time.  
 
Some of the benefits that may be accountable to the use of the UNSPSC catalogue, is the enhancement of the logistics and 
supply chain management of public entities, reducing inventory levels through better management of information on 
available products. Additionally, it enables an accurate mechanism to compare prices of similar products and therefore 
speeding up the procurement selection and decision-making process. Thanks to the data collected and standardized within 
Mer-link´s catalogue the country counts with detailed statistics and important business intelligence tools to feedback the 
national public procurement policy-making, and streamline organizations operation and general management strategy.  
 
According to several vendor´s opinion surveys, Mer-link´s catalog facilitates sales functions, introduced online marketplace 
activities between private and public sectors, ensures the quality of product technical information, streamlines the 
introduction of new products to the public procurement market, facilitates the collection of sales data. 
 
 

Figure 1. e-Tendering Cycle in Costa Rica. 
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Budget Management: 
 
One of the general features of Mer-link´s product classification is budget/expense code classification, this allows Mer-link 
to establish a seamless work flow between the procurement and the accounting process. Starting from the planning phase, 
Mer-link will interconnect with the institution´s accounting or financial system confirming budget availability to start 
certain contracting procedure and follow on with the publication of the terms of reference. 

 
Procurement Order/Request: 
 
The Order Request is the final step of the planning phase. In the traditional model (paper-based) this used to be an e-mail or 
official letter from certain division within any public institution addressed to the procurement division director, officially 
requesting the need to buy any good or service.  
 
This platform was designed to be used at the same time, by an institution such as big as ICE, whose organization accounts 
more than 45 working units and by a local government office or a public school´s board, with very small and centralized 
organization. Depending on the institution the internal process could vary, and Mer-link´s standard workflow should be able 
to fit one either working schemes. After Mer-link´s modeling and standardization efforts, this phase was summed up into an 
electronic document, mainly a form, which is filled out by an assistant/analyst and approved and digitally signed by the 
division´s chief or director. Depending on each institution´s configuration Mer-link´s flow will automatically submit this 
Order Request to the Procurement Department users to proceed accordingly. The mentioned form is currently the kick-off 
point of the current public e-procurement process and therefore of any procurement process e-record or transcript. The data 
filled in this e-form will feed later stages in the procurement cycle.  
 
2) Selection: 
 
e-Tendering, e-Bidding: 
 
Based on the data entered and submitted on the Procurement Order or Request, any user institution will be able to publish 
terms of reference (also known as RFP) and start a tendering process, for any contracting mechanism established on the 
Costa Rican procurement legal framework. Once the user published the terms of reference the system will generate a robust 
security mechanism based on PKI technology (using a unique encryption mechanism for each procurement process), with 
which, at the correct moment, the designated user will be able to open the chamber where electronic bids will be encrypted 
and stored. The system´s functional design allows any bids to be signed at a personal, corporative level, and even at a joint 
bid or consortium level.  
 
Depending on the goods or services, selected on the catalogue, Mer-link will shoot immediate notifications (through SMS 
or E-mail) to all potential vendors and the clock on the tendering procedure will start ticking. Any questions, remarks, 
complaints on the published RFP may be managed through the platform, making sure that physical visits or meetings 
between vendors and public officers are avoided.  
 
In the same way as the previous phases, interested vendors may present their proposals. Companies will fill out a form 
responding to their compliance with all details and specs of the RFP. Through digitally signed e-documents, each vendor´s 
bid will be encrypted, electronically submitted and locked up in a chamber, which will be available until the corresponding 
date and time selected to start the assessment and awarding phase. On the matching moment and with the key generated at 
the RFP publication phase the procurement officer in charge will be able to open the chamber and proceed with the 
assessment phase.  
 
A key innovation aspect in this stage is that throughout Mer-link´s portal publicity the Costa Rican Government has allowed 
the site´s publicity to substitute the obligatory publication of public bidding proceedings in the local Gazette newspaper. 
This decision not only generates paper- and operation related efficiencies but also important savings in institution´s printing 
expenses transferred to the National Gazette.  
 
e-Bond or Collateral: 
 
Another important value added to this online process is related to the Participation, Warranty & Performance Bond 
issuance.  In the traditional paper-based model, companies had to visit an Insurance Company or a Bank, provide certain 
requirements and issue a paper-based bond, which they had to attach to their paper-bid. Nowadays, Mer-link has 
accomplished to connect nationally to all (15 institutions) Bond Issuing public and private entities, among which it may be 
mentioned; the National Insurance Institute, Costa Rican Bank, Scotiabank, Bansol, Promerica, Lafise. The interoperability 
has streamlined the warranty-related work flow not only for potential government supplier companies but also for public 
procurement departments which required a team (up to 5 resources) for bond management purposes. To this date, bonds 
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issued in relation with any procurement process in Mer-link are issued electronically by the corresponding entities and 
reflected automatically in the bidding process, once the bid is opened. The system will provide to the procurement 
departments the necessary tools to manage the warranty issuances, amounts, valid period, expiration and renewal dates.  
 
Assessment/Evaluation and e-Contract: 
 
Once the procurement analyst opens the bids, Mer-link will order them automatically according to the evaluation criterion 
previously defined by the public institution (on the RFP). For instance, if the evaluation criteria would be 100% based in the 
price, then Mer-link will display a table comparing all the received bids and will place the lowest price one in the first row 
and order the following ones according to the price.  
 
The national e-procurement tool was designed in such a way that the institutions may select and define any kind of 
evaluation criteria or different variable combinations according to their specific needs (whether it is price, experience, 
quality certifications, cost effectiveness, energy efficiency, post-warranty). Mer-link will only provide important hints and 
efficiencies in the process however the procurement decision and responsibility will rely on public officer-users.  
Following-up with the process, the officer in charge of the corresponding contracting process will check the received bids 
through the table generated automatically by Mer-link (ordered according to the established criterion). The officer may 
review that the procurement related conditions are covered and may forward the bids for an expert review. For example if 
the public institution is buying computers then the procurement analyst may review that the tenders eligibility. The 
procurement officer must confirm that tenders comply with basic conditions, such as stamps, participation warranty bond, to 
not have any debts regarding tax and social security payments. The procurement platform will issue a Bid Opening Minute 
where all acts related to this chamber opening and bid review proceeding will be recorded.  
 
After the minute is issued, the procurement analyst in charge may forward the bids for technical review to a designated IT 
Department analyst who may check that the computers offered by the bidding companies comply with the requested specs. 
IT analyst will check and compare the proposals and provide his technical recommendation on the best option.  
 
Once this internal workflow is completed, procurement analysts will be able to award and notify the best proposal. To make 
this selection official, procurement department may request to the selected vendor the payment of certain duties and online 
presentation of a performance bond, etc. And once the awarded company fulfills these steps, the public institution will issue 
an e-purchase order or e-contract (depending on the contract’s amount and chosen mechanism). All approval levels within 
the workflow described in national legal framework to issue this contract (for example if the contract needs to be previously 
confirmed by the National Comptroller Department or by the highest level organ within an institution, such as Board of 
Directors or Procurement Commission) are all available features in this electronic tool. Given the fact there is no paper 
involved all these steps for internal or external approval are followed through using the system and e-signature features. The 
e-contract (or e-PO) will be issued by the institution and electronically submitted in an e-document to the selected vendor. 
This e-document will contain all legal responsibilities and rights between the parties and is as valid as a paper and manually 
signed one.   
  
3) Contract Management/Execution: 
 
e-Reception, e-Invoice, e-Payment:  
 
From the moment the e-contract is signed by the parties and notified, the selected vendor should start working on the 
provision of the contracted goods or services. In this regard, Mer-link´s e-procurement platform is being used in such way 
that the system connects with logistics and asset management systems, internal management systems allowing public 
entities to streamline their supply chain management. To follow-up with the previous example, the selected computer 
vendor will notify through Mer-link system the amount and characteristics of the computers to be delivered, according to 
the contract´s specifications. Thanks to Mer-link´s smart catalogue system and technical specifications tabs, the computers 
to be delivered may include important asset management features such as GTIN (Global Trade Item Number) identification 
or include inventory number plates. Once the vendor sent the information on the partial or total delivery of the products, 
warehousing public officers will be able to check with the system and crosscheck the correct delivery of goods according to 
agreed conditions. The warehousing staff will provide a partial reception, which will always be confirmed by technical 
report, which in this example will be issued by the IT department. The latter will be in charge of checking the conditions of 
the computers and finally approving in the system the correct delivery of the products. This process is similar on services 
and works, however due the nature of professional services and public works the partial and complete dispatch and 
reception confirmation is done through different kinds of supervision, however all variables are included in Mer-link´s 
system functionality and therefore in the procurement record of every process.  
 
Once the stakeholders confirm the reception, a final acceptance e-document will be issued and the vendor may proceed to 
request the payment. Although Costa Rican Tax System does not count yet with a general use of e-Invoice, as of 2014 e-
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Invoice will be implemented for certain industrial and professional service sectors. At present, Mer-link´s design includes 
the use of e-Invoice and also with a digitalized/scanned copy of the invoice that must be physically submitted to the 
institutions financial and accounting authorities. Once e-Invoice is 100% implemented, and the country issues the necessary 
regulation for its use, Mer-link has been already prepared for this step. Nowadays, the vendor will issue a payment request 
upon the Goods/Services Reception confirmation, and submit the original copy of the invoice to the institution. Once and 
also through a connection with Payment and Financial Systems, Mer-link is operated in such way that it will feed the 
accounting or financial system regarding that payment and through national inter-banking platform, known as SINPE, Mer-
link will be able to issue the payment. This means, Mer-link system, through an inter-connection with SINPE, will deduct 
the money from the entity´s account and deposit it in the one the vendor requested in a previous step. This process is most 
commonly used by local governments or small public entities who do not have a complex or online payment system to 
connect to and therefore for them Mer-link system has meant a big step not only to streamline procurement process but also 
for payment and accounting process. On the other hand, the connection between Mer-link and the accounting systems may 
work also the other way around, which means Mer-link will only feed the institution´s accounting system that a payment 
must be made, with all the information the vendor has provided on the Payment request. Following this, the internal 
payment system will be in charge of transferring the related funs and report to Mer-link system that the payment was 
successfully made or not. Currently, big government institutions, such as ICE are using this latter procedure.  
 
Contract Conclusion (Modification, Expansion): 
 
The moment all contracted goods/services are delivered, paid and their warranty expires, the contract execution phase will 
be concluded. However, many contracts, especially in public works or complex objectives will undergo contract 
modifications, these changes may be caused and request by one party or by both parties. They may include scope 
expansions and therefore additional payments or just an extension on the agreed duration of the contract. All these changes 
on the original e-contract will undergo certain requirements, which are included in the Costa Rican legislation. In this 
regard, all contract modification´s are included in Mer-link as an Appendix of the original e-Contract. This appendix is 
represented through the numeration series of the e-document, adding to any additional or expanded contracts, for example if 
the Original Contract Number is 123456789 the amended one will be No. 123456789-01.  

 
e-Record:  
 
As mentioned in previous sections, Mer-link’s e-Record tracking feature is one of its most important characteristics, which 
highly account for public procurement transparency and accountability. In this regard, it is important to emphasize that the 
National e-Procurement platform keeps records in real time, of all actions related to the procurement procedures by using 
standard protocols to number and label each section of each phase of the procurement cycle. This enables that in any dispute 
or trial, lawyers or judges may always find and refer to certain information in the labeled sections or procedure stages. It is 
Mer-link’s design pillars and part of it’s original vision to promote traceability and this can only be accomplished by 
handling one single record with all actions and related information and documents of each process. 
 
Administrative Dispute, Penalty also known as Sanctions:  

 
Although traditional procurement IT systems worldwide basically focus on supplier registration, catalogs, tendering, direct 
procurement, claims and endorsements which are also, they generally do not get involved in the issue of contract 
management and execution. Commonly known systems solely handle reception, final acceptance, supplier evaluation and 
payment.  

 
In this regard, if all contract conditions where successfully and timely complied with, then the process will go directly to the 
vendor´s performance evaluation and contract’s closure. However, if any dispute regarding the contract´s execution arises 
between the stakeholders then the dispute´s processing - up from the coordination of a private hearing, internal resolution 
committee appointment and process resolution will be required. If this module was not integrated into the system’s scope, 
then public institutions would have to be forced to open a parallel paper record to follow through the dispute resolution and 
penalty administrative process. This would highly prejudice the transparency level envisioned for the Costa Rican national 
procurement.  

 
The fact that Mer-link handle’s all this process in a seamless way, enabling the corresponding authorities to handle every 
detail of the contract’s process management in real time and process this complicated mechanism through an efficient IT 
tool has set an example towards real-time, 100% online, zero paper e-procurement   process. This innovative module, which 
actually represents a subsystem within Mer-link’s IT architecture has being successfully implemented into the tool’s scope 
and is known in Spanish as “Procedimiento Administrativo Sancionatorio” or Sanctions/Penalty and Administrative Dispute 
Proceeding.  

 
This added-value module includes in its scope all actions referred to dispute resolution and sanction or penalty application 
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towards a supplier or public officer who did not comply with public contracting regulations. The following are the specific 
features contained in the regulation (Public Administration Law and related ones) and therefore within Mer-link´s 
functionalities:  

 
• Absolute manifest nullity of a procurement procedure 
• Prohibition or warning of a vendor or contractor 
• Contract Resolution or termination 
• Fine or penalty clause Application (towards the contractor who failed to comply with the contracting 
conditions and procurement regulations) 
• Collection and Payment of Damage Costs to a contractor 
• Performance, Participation, Compliance or Collateral bond execution 

 
With this Contract Management module, public institutions in Costa Rica are able to handle the necessary administrative 
procedures electronically with a greater aded value: the fact that whatever the final resolution of this process may be, the 
users will be able to affect in a smart and efficient way the procurement process. For example, Mer -link does not allow the 
contractor to request a reception or a payment of a contract that is undergoing an administrative dispute procedure and its 
final resolution was not issued. Additionally, this important sub-system within Mer-link´s platform scope complies and 
follows all steps and procedural safeguards established by the applicable legislation, such as: 
 

• Administrative, Dispute Management Process Initiation: The module allows the institution to develop 
the statements that constitute the preliminary report in which the alleged failure of the bidder / contractor is 
documented, detailing facts such as alleged damages caused to the institution, alleged unfulfilled standards, 
conditions or regulations and all related proof. 
• Appointment of the Dispute Resolution Organ: Mer-link will provide special e-forms for the 
selection, recommendation and appointment or the team (whether is a group or individual) that will serve as 
referee in the process. This organ will be responsible for conducting a correct and efficient dispute 
resolution or sanction process. If any appointed party requieres to be abstained from this process for any 
applicable reason (for example: conflict of interests), Mer-link´s functionality will enable to selecta  new 
member for the organ.  
• Initial Act: The system allows to hold the opening or imputation act where the bidder / contractor is 
individualized, and the alleged infringement is described in detail , the rights of the offeror / contractor 
detailing the / the ground ( s ) stated in law the alleged breach and proof thereof. 
• Bidder / Contractor Disclaimer/Evidence Presentation: The module allows the contractor to carry out 
his defense, directly (personally) or through the appointment of a representative, who receives electronically 
the notice of the administrative procedure initiation, and invitation to present relevant disclaimers and 
evidences. 
• Final Act: Once analyzed all related information by the appointed organ, the users will input the date 
on the decisions taken regarding the process and the system will communicate the final act to the contractor. 
• Appeal: The module supports the presentation of legally valid appeals in an electronic form. These 
claims may be either against Initial Act or Final Act. Mer-link´s intelligence will allow the contractor to 
request a two-tier appeal, according to the current national regulation. In the latter case, the appeal action 
will be transferred to two instances automatically, specifically in the case of motion for reversal with 
subsidiary appeal. 
• Private E-Record: According to Costa Rican regulation on these kind of procedures. The record 
during the administrative and dispute resolution process is private to third parties. Only the parties involved 
will have access to it, however the content of the final act´s resolution will become automatically available 
once it is officially published.  

 
Innovation in Contract Management: Mer-link’s case 
 
Through this e-Procurement tool, institutions in Costa Rica and citizenry will have a complete electronic record available 
for public auditing and scrutiny. According to the Costa Rican legal framework,  e-government and open government 
policies, this system will set an important milestone for the country’s further public administration practices development 
towards important new trends which enhance citizen´s direct participation and collaboration between government and civil 
society.  
 
Mer-link is a national platform, it offers advanced and complex functionalities to all the users involved whether private 
sector vendors or public institution users. It not only automates the entire contracting but also provides an advanced service 
to its users. Beginning with the capacity to overcome physical barriers of space and time, this procurement IT tool allows a 
more transparent and efficient flow of information, and greater access to data and government accountability services. As 
part of its operation model, the system provides free training twice a week to vendors, as well as free e-learning courses that 
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may be downloaded from the portal site (www.mer-link.go.cr).  
 
Mer-link as a successful government initiative has accomplished to establish a practical example of sustainable 
procurement. This statement is based on three important perspectives. First, the fact that government contracting is oriented 
towards an Economic perspective, enabling savings of a 12% through lower prices of products due to substantial cost 
reductions and higher participation promotion in public open contracts. Followed by a social vision, where Mer-link has 
ensured to promote and enable Small and Medium Enterprise participation by accomplishing a USD $1,500/process [9] 
reduction on bidding participation costs. Last but not least, this procurement initiative has followed and environmental 
vision, which included a paper-less design from scratch, preventing physical transportation and visits to public institutions 
and promoting through an ubiquitous online service, lower to none procurement related visits to institutions and therefore 
reduced transportation effects, lower fuel consumption and gas emissions. 
 
In this regard, the platform´s organization has accomplished an important growth during the last years. It was awarded in 
2010 at national level as the most innovative science and technology based innovative initiative [10]. In 2013, the system was 
granted a regional award that acknowledges excellence in e-government practices, the ExcelGob Awards [11]. Recently being 
appointed as National e-Procurement System, it has projected potential operating savings of USD $165[9]. Currently 
available real-time statistics in Mer-link Portal report that it has more than 97,000 goods and services in its national 
catalogue, accounts 7,500 registered vendors, and has enabled contracting procedures for USD $181 Million [12]. 
 
Within government practices, Mer-link complies with basic conditions to carry out innovation. It transformed a process, 
which was hardly available to the citizens (due to space, time and paper barriers) to an online, cloud-based 24/7/365 
available service. And it enabled to disseminate an important idea into a new context: Mer-link has made possible for the 
citizen to gain trust into public expenditure and management, through its real promotion of transparency, efficiency and 
procurement data democratization. 
 
According to IDEO [13] innovation can be defined as “the process of improving, adapting or developing a product, system or 
service to deliver better results and create value for people”. Upon the previous detailed explanation it may be confirmed 
that Mer-link´s case, its scope and its service platform has accomplished to milestone a no-return development process 
within government procurement. 
 
!  
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Abstract 
 

Collaborative public procurement, and in particular pooled procurement, through the use of joint purchasing 
contracts or inter-agency framework agreements is now gaining wide acceptance amongst a number of important 
jurisdictions such as the United States and the EU. While such collaboration amongst distinct procuring entities 
may result in economic efficiencies under certain circumstances, co-operative purchasing amongst dominant market 
players can sometimes raise significant anti-trust and other competition concerns, especially when collaboration is 
enforced rather than voluntary, and when collaborating procuring entities operate in similar geographical markets. 
This paper contains a detailed exploration of important issues of intersection between public procurement rules on 
the one hand with competition law issues on the other, insofar as collaborative public procurement is concerned. It 
covers important aspects of relevant procurement rules and competition/ anti-trust guidance in the US, EU and 
China, comparing them with the Indian position in this regard; and concludes with suggestions for better design of 
public procurement rules that can potentially avoid identified competition/ anti-trust concerns with collaborative 
public procurement. 
 
 

I. Introduction 
 

Collaborative public procurement in its various forms, including pooling of procurement volumes by distinct 
procuring entities and by way of common framework agreements, is expressly permitted under procurement 
regulations in India; for instance, her rules on public procurement envisage the creation of a Central Purchasing 
Organisation to bring in rate contracts for common user items frequently needed in bulk by various Ministries/ 
Departments [1].  Pooled procurement has indeed been encouraged by the Government in a variety of cases for 
reasons of public interest; and recent instances include an attempt by public sector banks to jointly procure ATM 
services [2] and the ongoing joint industry tenders for ethanol procurement by Oil Marketing Companies (OMCs) 
for blending with retail petrol marketed by them [3]. Current proposals in India also include creation of a Special 
Purpose Vehicle for direct aviation fuel imports where the Airports Authority of India, OMCs and airlines will have 
equity participation [4] as well as a proposed joint venture company promoted by public sector oil companies for 
streamlining crude oil imports into India [5]. In fact, under certain situations, collaborative public procurement may 
perhaps be the only significant strategic tool available to developing countries, as producers from industrialised 
countries are known to operate as international cartels in markets of interest, with potential for considerable harm to 
consumers and producers in developing countries [6]. 

 
However, all possible forms of collaborative procurement may not be necessarily compliant with Indian 
competition laws [7]; and it is in this context that a quick study of international best practices and a comparative 
review of the Indian situation may be of value to various stakeholders such as public policy-makers, procurement 
entities, anti-trust regulators, end-consumers of public services, and of course, the affected suppliers as well. The 
analysis of the Indian situation in this paper has been undertaken from a competition law and case law perspective, 
and specifically excludes analysis from a competition policy perspective, as the National Competition Policy 2011 
is still in a draft form [8] and is yet to formally adopted by the Government of India. 
 
Collaboration in public procurement implies the coming together of various purchasing entities, which may or may 
not be competitors in their respective markets of interest. For instance, government hospitals could combine their 
procurement volumes in order to obtain best price discounts for drugs or medical equipment [9], and electricity 
utilities could combine their strengths to drive hard bargains with other wholesale players in electricity markets 
[10]. In a different context, as in India, Oil Marketing Companies (OMCs) competing with each other in the retail 
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petroleum market could pursue joint buying of transportation services in order to encourage overall allocative 
efficiencies in transportation assets management [11]. 

 
Such contract collaboration can take both “hard” well as “soft” forms: the former hard category being cases where 
procurement qualities are clubbed together (“demand aggregation”) usually for the purposes of obtaining efficiency 
and better value for money, although requisite economies may not necessarily arise particularly in cases where 
inefficient purchasers (high credit risk purchasers) club their procurement with relatively inefficient purchasers [9]. 
Another variant of the former hard approach is framework agreements (rate contracts as they are known in India) 
for use by various procuring entities, where both technical specifications and prices could be negotiated and/ or 
finalised by a contract-setting authority, but individual sub-contracts or supply orders may be placed separately by 
each procuring entity, as in the United States, where a commonly-used framework agreements is an Indefinite 
Delivery Indefinite Quantity (IDIQ) contract (in this context, refer [12] for an exact definition of IDIQ contracts). 
The latter soft category includes cases such as mandatory common technical specifications or interoperability 
standards for equipment/ supplies as in India, where the Ministry of Home Affairs routinely issues standard 
technical specifications/ qualitative requirements for technical equipment procured by central armed forces under 
its jurisdiction [13]. However, standardisation per se can have a de facto adverse effect in terms of limiting 
suppliers or innovation under certain circumstances [14]. For reasons of focus and brevity, only the former category 
of hard collaborations is examined in this paper. 
 
 

II. Institutional Arrangements for Collaborative Procurement 
 

In terms of the possible institutional arrangements for joint purchasing, the available literature classifies them into 
two broad categories [15]: (i) Permanent Collaborative/ Joint Procurement Organisations where a central purchase 
organisation (CPO) is established by various procuring entities to provide a centralised procurement function, 
whose services could be financed through a small commission charged on all procurement actions; and (ii) 
Collaborative agreements between contracting authorities, without separate legal status, that come together on a 
one-time basis or permanently through an agreed model of participation, with a lead entity normally taking 
responsibility for contract-setting on behalf of all members. 
 
Examples of the first category in the form of permanent organisations are the Eastern Shires Purchasing 
Organisation in the UK, owned by member local authorities, and the Eco-Procurement Service of Vorarlberg in 
Austria providing a centralised procurement service for 80 local authorities in the Region of Vorarlberg [15]; and 
examples in the USA of such permanent organisations include the STARS Alliance LLC—an association of seven 
nuclear utility operators that procures certain supplies/ services jointly on behalf of association members [16]. In 
Tanzania, the Petroleum Importation Coordinator (PIC) collects procurement requirements from Oil Marketing 
Companies (OMCs) and concludes and administers contracts with suppliers and between the PIC and OMCs [17]. 
 
As instances of the second category, permanent collaborative arrangements in the UK include the London Contracts 
and Supplies Group providing for coordinated procurement actions on behalf of the Greater London Council, the 
Inner London Education Authority and London Boroughs [18]. Such collaborative arrangements can also be one-
off, such as the joint procurement of ATM services recently attempted by public sector banks in India, or the 
ongoing cases of joint industry tenders for ethanol procurement by Oil Marketing Companies in India, for blending 
with retail petrol marketed by them [2]. 
 
 

III. Effects of Collaborative Purchasing 
 

Under certain circumstances, collaborative public procurement can have beneficial impacts in terms of lower prices 
[19], administrative cost savings and pooling of skills and expertise amongst various procuring entities [15], 
although as stated earlier, clubbing high credit risk purchasers with relatively inefficient purchasers may lead to 
higher procurement costs for those purchasers who were already more efficient than the rest of the group [9]. In 
addition, particularly in the European Union, collaborative public procurement is also being increasingly used as a 
convenient entry door for introducing sustainable procurement and standardising environmental demand [15], 
although frequent use may also result in creation of artificial entry barriers for non-domestic suppliers of competing 
products [20]. 
 
Perhaps a matter of greater concern with joint purchasing agreements is their potential to result in buyers’ cartels, 
especially when large competitors come together with an illegitimate aim of using their high degree of buyer power 
to cause competitive harm to suppliers or for retaining excess profits without any pass-through to their end-
consumers [21]. In addition, large buyers may also collaborate to abuse their monopsony (or near-monopsony) 
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power to depress the purchase of a product below competitive levels, or, at another end, buying group formation 
can become a convenient instrument/ front to facilitate collusion through downstream coordination amongst 
suppliers (for a more detailed analysis of theories of harm relating to joint buying, including monopsonies and 
bilateral monopolies, refer [22]). 
 
 

IV. International Perspectives on Collaborative Public Procurement 
 
Collaborative public procurement, either through joint buying by distinct procuring entities, or through 
piggybacking mechanisms such as framework agreements, falls within an interesting intersection of public 
procurement law and competition law. However, to the extent that public procurement marketplaces in advanced 
jurisdictions such as the United States have comparatively fewer public procurement entities that are expected to 
compete in commercial marketplaces, a cursory review of available literature seems to suggest that anti-competitive 
effects of collaborative public procurement have not received due attention in academic or regulatory 
documentation on the subject. A recent OECD/EU publication [23], however, clearly recognises market 
concentration, uniformity & standardisation, and reduction in SME opportunities as potential adverse effects of 
collaborative (centralised) procurement. 

 
The United States’ acquisition guidance for federal contracts does not specifically require a competition/ anti-trust 
law analysis, and even the European Commission’s toolkits on joint public procurement do not contain any specific 
references to the otherwise rather extensive EC guidelines on horizontal co-operation agreements. Public 
procurement laws in these jurisdictions allow for collaborative procurement amongst procuring entities; and 
separately, specific government/ regulatory guidance is available that addresses joint purchasing agreements in 
general amongst competitors, without focusing on joint purchasing agreements amongst government entities as 
such. The following section discusses certain best practices in both procurement law and competition law guidance 
on collaborative procurement in some of these national jurisdictions. 
 

a. Collaborative Public Procurement in the United States 
 

The US Federal Acquisition Regulation (FAR) contains extensive guidance on a number of ways in which federal 
public procurement authorities may collaborate in respect of their procurement actions. As an important example, 
the FAR permits “inter-agency acquisition” as a permissible procedure by which an agency needing supplies or 
services (requesting agency) can obtain them through another federal government agency (servicing agency), either 
through: (i) direct acquisitions, where the requesting agency places an order directly against a servicing agency’s 
contract; or (ii) assisted acquisitions, where a servicing agency and a requesting agency enter into an inter-agency 
agreement pursuant to which the servicing agency performs acquisition activities on behalf of the requesting 
agency, such as awarding a contract or issuing a task or delivery order [24]. Contractual arrangements that are most 
frequently used for inter-agency acquisitions are IDIQ contracts, using vehicles such as GSA Schedules (Multiple 
Award Schedules/ Federal Supply Schedules), GWACS (Government-Wide Acquisition Contracts) and Multi-
Agency Contracts. As mentioned earlier, the FAR does not appear to contain any specific requirements for 
addressing potential anti-trust implications of such contracting arrangements; although as a separate, unrelated 
matter, the FAR requires contract unbundling to be examined at the acquisition planning stage from a small 
business set-aside perspective [25]. 

 
Insofar as anti-trust issues are concerned, the Federal Trade Commission (FTC) and the Department of Justice 
(DoJ) issued extensive guidelines [26] in 2000 for collaboration amongst competitors. Under these guidelines, joint 
purchasing agreements, to the extent that they do not/ tend not to raise prices or reduce output are required to be 
addressed under the “Rule of Reason” and may not be per se illegal. Under these guidelines, the analytical 
framework for horizontal co-operation requires a close assessment of: (i) the nature of the relevant agreement, 
especially if it facilitates collusion; (ii) relevant markets affected by the collaboration, including goods markets, 
technology markets and innovation markets; (iii) market shares and market concentration; (iv) factors relevant to 
the ability and incentive of the participants and the collaboration to compete, for instance, exclusivity, control over 
assets, financial interests, control of the collaboration’s competitively significant decision-making, likelihood of 
anti-competitive information-sharing, and duration of the collaboration; (v) entry requirements; (vi) identification 
of any pro-competitive benefits; and (vi) overall competitive effect. These Guidelines also establish safety zones for 
competitor collaborations in general at no more than twenty percent in relevant output market and thirty-five 
percent in the relevant input market in which competition may be affected [27]. 

 
In terms of executive/ regulatory guidance, the DoJ in a joint purchasing alliance case recently issued a business 
review letter [28], indicating that, inter alia, the following aspects could be important in a determination whether 
such horizontal cooperation agreements would be in violation of anti-trust law: (i) monitoring the buying group’s 
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market shares in the input and output markets for compliance within permissible safety zones; (ii) whether the 
purchasing program imposes minimum purchasing requirements on association members; (iii) whether participation 
of members is equally available to all and is not limited by size, type or location of member; (iv) whether joint 
purchasing results in control/ stabilisation of prices, or is used to boycott suppliers; (v) whether competitively 
important information is shared between association members; and (vi) whether joint buying activity is 
independently handled and negotiated with suppliers [27, 29]. 
 

b. Collaborative Public Procurement in the European Union 
 

As in the United States, framework agreements are a favoured contractual vehicle for collaborative procurement in 
the EU. More specifically, EU directives on public procurement allow the use of one agency’s framework 
agreements by another [30] (including collaborative procurement by utilities [31]). In addition, procurement 
agencies are also allowed pooling through the process of national governments designating one or more central 
procurement body(ies) (CPBs) that could be exclusively mandated to procure certain goods and services for user 
departments. One such CPB in the UK is the Government Procurement Service (GPS) in the UK setup as a trading 
fund under its Government Trading Funds Act of 1973, and works on a supplier commission model. The GPS 
provides essentially three models of procurement services’ delivery: (i) self service by buying organisations through 
frameworks and other contracting arrangements; (ii) assisted delivery such as spot buying and eAuctions; and (iii) 
end-to-end managed procurement services [23]. 
 
The EU does not appear to have specific procurement guidance addressing collaborative public purchasing from a 
competition law/ anti-trust law perspective. Collaborative public procurement in the EU may therefore need to 
satisfy the normal competition requirements placed by EC laws and guidance on co-operation agreements. In 
particular, joint purchasing agreements, if carried out as a full-function joint venture, need to comply with the EU 
Merger Regulation (EUMR) [21]; and other forms of horizontal cooperation need to comply with Article 101 of the 
Treaty on the Functioning of the European Union (TFEU) [32]. There is, however, one view [33] that the Court of 
Justice of the European Union (CJEU) has excluded the applicability of Art 101 to public contracting authorities in 
a clear line of case law; but this contrarian view assuming a complete exemption to procurement actions of public 
entities in the EU may not be entirely correct or complete, in that the cited judgments essentially related to appeals 
on abuse of dominant position in relation to Article 82/86 of the EC Treaty1 generally, and not specifically in 
relation to Article 101 of the TFEU. Further, the two cited judgments in this contrarian view ay need to be viewed 
in the specific context of the appeals where purchasing/ regulatory authority exercised by the public entities was not 
treated as “economic activity” inviting the application of competition law provisions of the EC Treaty on the 
grounds that: (i) purchasing activities of public procurement authorities were not disassociated with subsequent use 
of the subject of procurement (in the 2006 judgment); and (ii) the subsequent use happened to be of a purely social 
nature (in the 2006 judgment) or related to technical standardisation in exercise of pan-European regulatory powers 
(in the 2009 judgment). Since procurement actions of a large number of public entities in the EU may extend well 
beyond the specific scenarios averred to in the two judgment of the CJEU, for instant in the case of State-owned 
Enterprises (SoEs), it may not be entirely correct to presume that all procurement actions of public entities are 
exempted from operation of competition provisions of the EU Treaty. In any case, and at the very least, EU 
guidance on collaborative procurement under TFEU provides useful frameworks for conducting an anti-competition 
effects analysis that could guide meaningful policy and legal formulations internationally. 

  
Inter alia, Article 101 of TFEU declares as prohibited any agreements that directly or indirectly fix purchase prices 
between covered undertakings, but allows qualified derogation in respect of any agreement or category(ies) of 
agreements. In pursuance of this authority, the EC has issued Guidelines on the Applicability of Article 101 of the 
Treaty on the Functioning of the European Union to Horizontal Co-operation Agreements (EUHC Guidelines) 
[34]; and part 5 of these guidelines deals specifically with co-operative purchasing agreements. 
 

                                                
1 Article 82 of the EC Treaty states that any abuse by one or more undertakings of a dominant position within the common market or in a 
substantial part of it shall be prohibited as incompatible with the common market insofar as it may affect trade between Member States. Such 
abuse may, in particular, consist in: (a) directly or indirectly imposing unfair purchase or selling prices or other unfair trading conditions; (b) 
limiting production, markets or technical development to the prejudice of consumers; (c) applying dissimilar conditions to equivalent 
transactions with other trading parties, thereby placing them at a competitive disadvantage; or (d) making the conclusion of contracts subject to 
acceptance by the other parties of supplementary obligations which, by their nature or according to commercial usage, have no connection with 
the subject of such contracts. Article 86 of the EC Treaty states that: (i) in the case of public undertakings and undertakings to which Member 
States grant special or exclusive rights, Member States shall neither enact nor maintain in force any measure contrary to the rules contained in 
the EC Treaty, in particular to those rules provided for in Article 12 and Articles 81 to 89; and (ii) Undertakings entrusted with the operation of 
services of general economic interest or having the character of a revenue-producing monopoly shall be subject to the rules contained in the EC 
Treaty, in particular to the rules on competition, insofar as the application of such rules does not obstruct the performance, in law or in fact, of 
the particular tasks assigned to them. The development of trade must not be affected to such an extent as would be contrary to the interests of the 
Community. 



Page 5 of 11 

The EUHC Guidelines recognise that joint purchasing could be pro-competitive in cases where they allow smaller 
rivals to achieve similar purchasing economies to larger competitors in the form of lower prices, but also caution 
about the complexities involved when dominant market operators enter into joint purchasing agreements [35]. 
These guidelines therefore require joint purchasing agreements to be analysed in terms of both horizontal and 
vertical elements: the horizontal arrangements between competitors purchasing jointly, and the vertical 
arrangements between the suppliers and the joint purchasing group, including, in some cases, the downstream 
arrangements between the purchasing group and its members. In addition, the EUHC Guidelines also require an 
examination of the purchasing markets (input markets) and the selling markets (output markets) in terms of 
geographical distribution and the collaborating parties’ market positions. 

 
In general, the guidelines indicate that competition harm would be less likely if the collaborating parties have a 
combined market share of not more than fifteen percent on both the purchasing market(s) and the selling market(s). 
If these “safe” harbours are breached, the guidelines then require a detailed examination of a number of issues 
under a ”Rule of Reason” approach as follows: (i) whether the cooperating purchasers are active in different selling 
markets; (ii) whether commercial sensitive data is being collated by a joint purchasing agency which does not pass 
on information to its members [35]. Separately, the UK Office of Fair Trading has adopted a more benign approach 
to joint purchasing in a short-form opinion in 2010 on joint purchasing agreements, indicating that competitive 
harm would be unlikely where the collaborating parties have no downstream market power [36]. 
 

c. Collaborative Public Procurement in China 
 

Centralised procurement is permitted under China’s Government Procurement Law for items decided by Central/ 
Provincial governments [37], although the law by itself does not cover SoEs, implying thereby that various forms of 
collaborative procurement could, in fact, be practiced by SoEs in China, although detailed/ specific reports on the 
same are not available. A separate anti-monopoly law came into effect in China in 2008, and regulates monopolistic 
behavior and unfair competition possibly including government procurement in China, although, in practice, no 
intervention seems to have been noticed by administrative departments entrusted with competition compliance [38]. 
Article 13 of its anti-monopoly law prohibits five types of horizontal monopoly agreements: (i) price-fixing; (ii) 
production/ sales quantity restrictions; (iii) dividing sales/ procurement markets for raw materials; (iv) restrictive 
practices relating to procurement of new technologies/ equipment; and (v) restrictive practices on development of 
new technologies/ equipment. Price-fixing includes: (i) fixing or changing price levels of products; (ii) fixing or 
changing magnitude of price changes; (iii) fixing or changing fees or discounts that influence prices; (iv) applying 
an appointed price as the basis for transacting with a third party; (v) agreeing to apply a standard formula as the 
basis to calculate prices; and (vi) agreeing to a price that cannot be changed without the consent of competitors. 
Based on this limited guidance, it may be fair to presume that China prohibits most forms of joint purchasing under 
a per se rule, and in particular, the case of separate public entities arriving at identical procurement prices through 
collaborative procurement efforts. 
 

d. Lessons from International Best Practices 
 
A number of useful pointers can be safely drawn from a review of US and EU guidance on collaborative public 
procurement. Firstly, insofar as joint purchasing arrangements between competitors is concerned, the general 
inclination seems to be to adopt a “Rule of Reason” approach rather than a “per se” approach for analysing the 
competition effects, although certain countries such as South Africa, for instance, appear to treat joint purchasing as 
per se illegal [22]. The primary intention in these two major anti-trust jurisdictions to allow the survival of 
collaborative procurement seems to be to permit joint purchasing amongst smaller economic operators to enjoin the 
benefits of joint purchasing in terms of lower prices, and both US and EU therefore draw tolerance limits through 
safe harbours in input (buying) markets and output (selling) markets beyond which an analysis of competition 
effects is necessarily warranted. 

 
An important and common area of concern in these two jurisdictions is the potential for sharing of commercially 
sensitive information between collaborating entities, where anti-trust guidance seems to suggest that maintaining an 
arms-length between collaborators may be necessary by routing collaborative purchases through a separate/ 
independent purchasing agency. Other important lessons, arising out of the US experience, relate essentially to: (i) 
whether participation in the joint purchasing arrangements by association members is voluntary—the anti-
competitive effects being presumed to be much less is participation is voluntary rather than mandatory; and (ii) 
whether joint purchasing arrangements are used by collaborators for price stabilisation and/ or price control, 
without passing on economic benefits to their consumers—the anti-competitive effects being higher if the economic 
advantages of joint buying are retained by collaborators rather than being passed-through to end-consumers. 
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In regard to joint purchasing by public procurement entities that are not competing amongst themselves in 
commercial marketplaces, a common tendency under public procurement laws both in the US and the EU, is to 
permit or encourage such collaboration, although as stated earlier, the procurement guidance seems to avoid a 
specific discussion on potential competitive harm issues, rather than addressing them upfront from an anti-trust 
perspective. To that extent, while highlighting competition concerns with agglomerated buying, the procurement 
guidance in the two jurisdictions does not really attempt to distinguish collaborations between hard-core 
government purchases vis-à-vis collaborations between public entities operating as dominant economic operators 
in commercial marketplaces. 
 
 

V. Collaborative Purchasing in India 
 

The Government of India have allowed joint tenders by Central Public Sector Enterprises (CPSEs, internationally 
known as State-owned Enterprises—SoEs) in a few cases in the recent past, although cases of different government 
departments bundling their requirements appear to be absent. This appears to have been done sometimes through 
plain administrative orders by the concerned administrative Department (as in the case of joint tendering for ATMs 
by public sector banks), and sometimes through policy decisions of the Government (as in the case of ethanol 
procurement by OMCs), without citing any specific provision of General Financial Rules 2005 (GFR-2005) or any 
other relevant/ applicable procurement rules of concerned entities or statutory authority of the Government. In order 
to appreciate the legal position better, it may therefore be worthwhile to examine the procurement rule position, as 
well as the competition law position, relating to joint purchasing agreements in India. 
 

a. The Procurement Rule Position in India 
 

While both GFR-2005 as well as the Manual for Policies and Procedures for Purchase of Goods (“Manual”) issued 
thereunder are silent on collaborative purchases through one single contract issued by one procuring entity on 
behalf of a group, the Manual does contain an enabling provision for rate contracts (framework agreements), 
whereby a designated Central Purchase Organisation (CPO)2 can bring in rate contracts for common user items 
frequently needed in bulk by various Ministries/ Departments [1].  Two important features of the provision are: (i) 
placement of supply orders by a user organisation against a rate contract established by a CPO is at the option of the 
user organisation; and (ii) the provision does not appear to allow for one user organisation to place supply orders 
against rate contracts established by other user organisations, but only against a rate contract established by a CPO. 
Separately, certain recent CVC instructions [39] that apply uniformly to government departmental purchases as 
well as purchases by CPSEs, to the extent that they cast aspersions only purchase orders placed by one government 
organisation/ PSE on another followed up by single source procurement without any “value-addition” in the 
process, could be interpreted to imply that interagency contracting—a key feature of some joint purchasing 
agreements—is perhaps also not really prohibited under the CVC guidance. 
 
Read together, these two instructions issued independently by the Ministry of Finance and by the CVC appear to 
have a small area of divergence: as per CVC instructions, one government department/ CPSE can nominate another 
government department/ CPSE for undertaking its procurement activities so long as the order receiving government 
department/ PSE conducts its procurement in an open and competitive manner, presumably also through open and 
competitive framework agreements; while the Ministry of Finance guidance only allows a designated CPO to 
undertake procurement actions on behalf of a government department, without clarifying what rules are to be 
followed in respect of collaborative purchases between CPSEs. 
 

b. The Competition Law Position in India 
 

Under Indian law, insofar as horizontal co-operation is concerned, any agreement entered into between enterprises/ 
associations or any other enterprises, which, inter alia: (i) directly or indirectly determines purchase prices; (ii) 
limits of controls the production, supply, markets or technical development of services; (iii) shares markets by way 
of allocation of geographical area or number of customers; or (iv) directly or indirectly results in bid rigging or 
collusive bidding, shall be presumed to have an appreciable adverse effect on competition and shall be void, with 
the exception of agreements by way of joint ventures if such agreements increase efficiencies in acquisition of 
goods or services [40]. 
 
Under this rule, it would appear that collaborative procurement amongst competitors by way of joint purchasing 
agreements through a joint tender—an exercise that inherently involves the fixation of a common price of 
procurement of supplies by participating members—would be presumed to have an appreciable adverse effect on 
                                                
2 The Directorate General of Supplies and Disposal (DGS&D) under the Ministry of Commerce is one such CPO in India; see 
www.dgsnd.gov.in. 
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competition and shall be void under a per se approach (this legal position under Indian law is not different from the 
legal position for joint tenders in South Africa [22]. On the other hand, collaborative procurement through joint 
ventures, if such arrangements increase efficiency in acquisition of goods or services, shall not be presumed to have 
an appreciable adverse effect on competition, and would therefore need to be analysed for potential anti-
competitive effects under a “Rule of Reason” approach [41]. Also, joint purchasing agreements that contain 
elements of exclusive supply agreements and “refusal to deal” agreements are void under Indian law if they can be 
shown, under a “Rule of Reason” approach, to result in appreciable adverse effect on competition in India.  

 
In respect of vertical co-operation, the competition law in India prohibits, inter alia: (i) imposition of unfair or 
discriminatory conditions in purchase or sale of goods or services, or imposition of unfair or discriminatory price in 
purchase of goods or services; (ii) arrangements that result in denial of market access in any manner; and (iii) use of 
the dominant position of one enterprise or group to enter into another relevant market [41, 42]. Joint purchasing 
agreements that incorporate these elements would therefore be anti-competitive under a “Rule of Reason” 
approach; and to the extent that the competition law in India does not exclude public entities from its coverage, 
collaborative public procurement in India would also be subject to the aforesaid analysis on both horizontal and 
vertical co-operation aspects. 
 

c. The Competition Case Law Position in India 
 

There appears to be no case law in India dealing with collaborative public procurement across government 
departments inter-se from a competition law perspective. However, in the context of joint purchasing agreements 
between CPSEs that can be competitors in the commercial marketplace, majority opinion in the two cases [43, 44] 
that have been settled by the competition regulator in India—Competition Commission of India—on the subject 
thus far create a very different legal position, as compared to the strict position in law described in the preceding 
section. For instance, majority opinions in both these cases did not adopt a per se approach in analysing the anti-
competitive effects of joint purchasing, and therefore closed both cases without specifically analysing the 
competition law aspects of either the joint tenders issued by the OMCs or the underlying government instructions 
regulating prices, purchases and supplies. 

 
A review of these two cases of interest reveals the following case law conclusions for future guidance: (i) that joint 
purchasing by government departments/ CPSEs may not be reviewed by the competition regulator in India under 
the per se rule mandated by the competition law, but under a “Rule of Reason” analysis; (ii) that joint purchasing 
by government departments/ CPSEs may not be put to the prescribed mandatory tests by the competition regulator 
in India for abuse of dominance or for agreements-in-concert with potential appreciable adverse effects on 
competition, even though the competition law in India, by itself, does not allow any special or deferential treatment 
of co-operation agreements between public entities or government-owned commercial entities. 
 
Interestingly, case law evolution on the subject seem to have suffered from a lack of timely action by competition 
regulators in India: the typical scenario has been a delay on part of the Competition Commission of India to 
intervene in joint tenders through timely investigations, or a general hesitance to grant injunctive relief to affected 
parties even though joint purchasing amongst economic operators appears to be illegal in India under the per se 
rule. This has invariably resulted in conclusion of contracts by the time a case is ripe for decision by the forum of 
first or the second appeal, by which time injunctive relief or final decisions of competition authorities are rendered 
redundant or infructuous [45]. 
 

d. The Comparative Situation in India, So Far 
 
The strict legal situation in India on collaborative public procurement is more akin to the South African position, 
where joint tenders resulting in fixation of a common purchase price for supplies procured by competing entities 
would be deemed to be per se illegal. Other elements of competition law in India are more similar to the US and the 
EU guidance, in that aspects such as geographical distribution of buyer and seller markets, dominant positions of 
the buyers in the relevant markets, and arbitrary restrictions on supplier behavior, are all required to be analysed for 
an overall anti-competitive effects determination. 
 
But the regulatory orders in the two cases dealt with so far, as stated earlier, have created an interesting situation 
because of the divergence between the competition law and the case law in India. The India Glycols case, for 
instance, probably contained a significant number of important tender design issues with potentially anti-
competitive effects as commonly understood in academic literature on the subject, for instance: (i) dominance of 
buyers in both input markets as well as in output markets; (ii) consumer expectation of competition between the 
dominant buyers in the commercial market place (the downstream market); (iii) mandatory (involuntary) 
participation of dominant buyers in the scheme with pre-fixed purchasing commitments; (iv) sharing of 
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commercially sensitive information amongst the members of the buying group; (v) artificial geographical market 
segregation and similar unilateral restrictions imposed on suppliers during the contract finalisation process; (vi) 
denial of responses to tender queries by the purchasing entities unless such queries were jointly raised by suppliers; 
(vii) invitation of expressions of interest from suppliers without intimating in advance intended purchase prices or 
specific quantities to be allocated to each participant, and subsequent restrictions on future participation of any 
respondents who choose not to sign final contracts if the purchase prices unilaterally mandated or quantities 
unilaterally allocated by the OMCs were unacceptable to ethanol suppliers; and (viii) arbitrary and non-monitorable 
restrictions on use of transport assets by suppliers during return trips3. 

 
 

VI. Recommendations and Conclusions 
 
A comparative review of the Indian legal position and case law on collaborative procurement suggests that the time 
may perhaps be ripe for regulators to issue explicit guidance on joint purchasing agreements, on the same pattern as 
in the US and in the EU that have issued detailed, explicit guidance on joint purchasing agreements. This task could 
perhaps be undertaken jointly by the Ministry of Corporate Affairs and the Competition Commission of India; and 
may perhaps involve altering the legal position by allowing the application of a “Rule of Reason” approach rather 
than a per se approach for anti-competitive effects determination. In addition, insofar as collaborative procurement 
between government agencies or government-owned entities, there appears to be an emerging, definite need for 
clearer and more coherent instructions on the subject, as the existing guidance under procurement rules issued by 
the Ministry of Finance is far too limited to effectively address the important emerging issues in joint purchases by 
government departments/ CPSEs, and as stated earlier, may not always tally with the advisories independently 
issued by the CVC. 
 
While joint purchasing by public entities can have beneficial effects in terms of lower procurement costs and other 
efficiencies that can be passed on directly to consumers of public services, or indirectly to citizens in the form of 
reduced public expenditure. At the same time, the design of underlying public policies and procurement processes 
for collaborative procurement would need to undertaken with due diligence, as it is imperative for the cumulative 
scheme to stay clear of any adverse competition law concerns. A proper study and understanding of joint 
purchasing agreements is therefore important from strictly legal perspectives, as quite apart from liabilities of joint 
collaborators under the competition laws arising out of the collaborations being held to be anti-competitive, the 
collaborating entities could face additional legal consequences, since if the objective of a joint purchasing contract 
violates the relevant competition law, then the underlying agreement itself may be void ab initio in terms of the 
contracts law as applied in that particular jurisdiction; for instance, under Indian contract law, an agreement is void 
ab initio if it is made with an unlawful object [46]. 
 
Additional research into anti-competitive effects of joint purchasing in other BRICS countries, such as Brazil and 
South Africa, could also inform our understanding of State-run or State-sponsored cartels, similar to 
standardisation cartels in the EU that operate by getting the EC to impose health and environmental restrictions that 
discriminate against foreign bidders and foreign technologies, or Military-Industrial cartels in the US that survive 
because of, inter alia, extreme “Buy American” requirements and subjective methods of public procurement such 
as competitive negotiations [47]. In addition, a full and proper understanding of joint purchasing arrangements 
could also inform public policy formulation particularly in developing countries, with relatively poorer policy-
making, accountability and oversight mechanisms, where joint purchasing could be a completely artificial cover for 
artificial government intervention, using its control over government entities and SOEs to cause undue benefits to 
private monopolistic/ oligopolistic suppliers. 

                                                
3 These possibilities have been extrapolated by the author from a joint reading of the underlying purchasing framework on ethanol purchase by 
OMCs (http://www.pib.nic.in/newsite/erelease.aspx?relid=89270) and a subsequent joint EOI issued by OMCs, specifically, EOI No. Ethanol/ 
Industry/2012-2013 (copy available with author), presuming that similar tender design defects would have existed in the relevant joint EOI 
invitation as well. The identified potential competition design defects in the joint EOI listed earlier are in addition to other procurement design 
defects noticed in the EOI, for instance, the EOI under reference contained the following elements that could be problematic from a purely 
procurement rule perspective: (i) invitation of expressions of interest from suppliers without intimating in advance intended purchase prices or 
specific quantities to be allocated to each participant; (ii) non-specification of the pricing formula that would govern ethanol supplies upon 
changed specifications; (ii) non-specification of specific delivery schedules other than mentioning the total annual requirement per annum at 
various depots; (iii) restrictions on offerors to make any individual queries, presumably even genuine ones; (iv) seemingly contradictory clauses 
on supplier responsibility in the event of non-issue of movement permits by State Excise authorities; (v) prohibitions on sub-letting of the 
contract eventually awarded but permission to execute an irrevocable power of attorney to be executed by suppliers allowing de facto sub-letting 
of the supplier’s performance obligations under contract; and (vi) permitting  individual OMCs to recover pending dues/ penalties of other, 
unrelated contracts executed by a supplier with the same or any other OMC while receiving payments for supplies against the ethanol 
contract(s). In addition, the majority order in the India Glycols case notes that the Cabinet Committee on Economic Affairs is the apex body for 
deciding the prices of commodities for procurement and supply by the Government of India—a statement that is different from the procurement 
rule stipulation in India assigning this role specifically to designated Central Purchase Organisations- a problem that could get further 
compounded in view of the fact that procurement in the India Glycols case was not being undertaken by departments or offices of the 
Government of India, but by government-owned enterprises as distinct legal entities operating in commercial markets. 
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In the near future, an important constructive outcome of intensive research in this area could be useful in the 
context of international co-operation in cartel-prevention, as the present national or regional frameworks, for 
instance in the EU, appear to permit joint purchasing arrangements as long they cause competitive harm only to 
foreign economic entities [35]. The OECD has already taken initial steps for establishing international cooperation 
in cartel investigations [51]; and legal studies on collaborative public procurement, both from a procurement law as 
well as from a competition law perspective, could significantly inform this important emerging engagement. Of 
course, the biggest gainers in this process of alignment of public procurement rules with competition law issues 
could be developing countries themselves, as collaborative procurement is beginning to emerge as an important 
strategic tool of public policy in their efforts at containing domestic as well as international cartels that are active 
both in raw materials markets and in production markets, for the end-purposes of obtaining proper economic gains 
for consumers of public services and for their citizens. 
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ABSTRACT 
Contract management is one of the most important stages in a procurement 
process. The applicable Public Procurement Law of Kosovo No. 04/L-042 
dedicates a whole separate chapter to contract management stage. In order to 
successfully conduct a procurement process, the law requires that each 
Contracting Authority, after signing the contract and prior to its 
implementation, should prepare a Contract Management Plan. This plan 
should be prepared and signed by the Project Manager of Contracting 
Authority and Project Manager of Economic Operator, and covers in detail all 
the steps that are related to the implementation of the Contract up to its 
completion. Having in mind that the Public Procurement Law of Kosovo is 
one of the first such laws in the Western Balkan countries that covers contract 
management, it would be very important to elaborate in this paper the issue of 
contract management, as well as impact of this stage on the successful 
implementation of projects in the area of public procurement. 

 
INTRODUCTION 

Awarding the contract, as well as its signing by the contracting parties is not 
the final objective of a procurement activity. The final objective of a 
procurement activity is successful implementation of the contract in all its 
aspects, according to terms and conditions prescribed in the contract, as well 
as achievement of best possible results in accordance to such contract. For a 
successful completion of a contract, it is required to manage the 
implementation of that contract. Managing the contract implementation 
includes several steps that should be undertaken together by the Contracting 
Authority and selected Economic Operator, with the aim to achieve 
objectives of the Contract.i When a contracting authority signs a contract with 
an economic operator, such a contract should be managed up to its full 
completion. Contracts are often complicated and may involve many people, 
may take a lot of time or may last longer, and may consume extensive 
resources; therefore, it is essential that they are properly managed. 

Public Procurement Law of Kosovo No. 04/L-042 is one of the first 
procurement laws in the Western Balkan countries, which covers the contract 
management part.ii Having a separate chapter in the procurement law that 
deals with contract management activities, from the moment a contract is 
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signed all the way to its completion, may be considered as a positive aspect 
of this law. Bearing in mind that the procurement law covers only 
superficially the contract management stage, this issue is regulated in more 
details with secondary legislation on public procurement in Kosovo, i.e. with 
Operational Guidelines for Public Procurement.iii  Once they have signed the 
contract, contracting authorities are required to develop a detailed plan 
defining how the contract is going to be implemented. This plan should 
include all organizational, economic, technical, and legal aspects of contract 
management, taking into account every situation that may be created and 
respective solutions up to the final completion of the Contract.iv 

Although the Law on Public Procurement does not define strictly if the 
Department of Procurement is responsible for Contract Management, the Law 
however, contains provisions requiring from contracting authorities to 
include a section related to Contract Management when they prepare 
procurement activities.v Although according to legal provisions, and based on 
the best international practices and other reasons, the Procurement Officer 
who performs the procurement activity cannot also be the person who  
manages the contract due to conflict of interest, and despite the fact that the 
Law on Public Procurement contains specific provisions which provide that 
the Public Procurement Regulatory Commission should supervise contract 
management activities and produce standards forms to that end, the 
Procurement Department continues to be responsible for supervising Contract 
Management activities. 

Contract Management is the application of knowledge, tools and techniques 
in activities to complete the contract and to fulfil the forecasted contract 
terms and conditions.vi This process is implemented by applying and 
integrating it in the project implementation process, from the commencement 
of procurement activity, through planning, implementation, monitoring and 
controlling all the way to the completion of procurement activity. Thus, 
Project Management process includes all the above mentioned stages and not 
only managing the contract execution, as the latter has to do with 
responsibilities and authorizations of Project Manager, who is responsible 
person for meeting the objectives of the Contract.  

Contracting is a continuous concern of all contracting authorities. The 
increased public demand for greater accountability and efficiency in 
managing public funds and in conducting more qualitative procurement, 
based on improved cost-benefit ratios, has challenged the traditional ways of 
governance striving to achieve tangible results in public management. A 
result-based contract requires a new approach of its management. Managing a 
contract in a genuine way and achieving the expected results means 
continuous increase of management skills, i.e. accountability and efficiency 
of public administration. Therefore, procurement officers should understand 
that contracts and relations with economic operators should be managed and 
this should be done by submitting a request to contracting authorities to 
continue management process. The role of public procurement officer is to 
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request from the Contracting Authority to manage the contract signed by the 
procurement department and to supervise if such process is conducted in line 
with legal requirements. The responsibility of procurement manager under 
the Kosovo Public Procurement Law is more focused on verification of what 
contract management officials say rather than on direct verification of 
[contract management] statements. Of course, this in no way releases the 
procurement officers from the reporting responsibility if he/she is in any way 
informed that there are fraudulent reports or contradicting information. 

According to the Operational Guidelines for Public Procurement in Kosovo, 
after a Contract has been signed by both parties the Procurement Officer 
shall inform the Chief Administrative Officer,vii and the CAO shall, appoint 
in writing, a Project Manager responsible for the management of the 
specific contract and for informing the Procurement Officer.viii 

The Procurement Officer shall inform the nominated Project Manager about 
his appointment and shall distribute internally in the organisation a copy of 
the signed contract to the: 

1. Originating Requesting Unit (which has initiated procurement 
activity) 

2. Finance Department 

3. Project Manager who is responsible for managing the specific 
contract  

The scheme of contract management steps from the moment of signing the 
contract to its completion would look as follows: 

                  

                               Signature of contract by the PO and if it is of high value, 

                                also by the CAO and Minister of relevant ministry 

 

Procurement Officer (PO) informs the CAO  

 

 

CAO appoints the Project Manager (PM) who reports to the PO 

 

 

Procurement Department                 Project Manager (PM) 

 

                              Prepares Contract Management Plan  

 

Contract 
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PM & EO sign the Contract Management Plan  

 

             

PO issues to the EO: 

Notification on initiation of contract 
implementation  

for Works, for services, and if foreseen by 
the contract, Purchase Order for supplies 

 

 

Activities representing steps after the signing of contract include: 

� Checking receipts; 

� Supply; 

� Comparing goods with requests;  

� Requesting documents from the economic operator 

� Listing quality problems; 

� Returning items that do not meet standards; 

� Controlling the quality of invoices; 

� Monitoring the execution of payments; 

� Notification of Procurement Manager for alteration or termination of the 
Contract.  

After the contract has been distributed, contract management, except the 
capacity to amend or terminate, shall pass from the Procurement 
Department to the Project Manager.  Upon receipt of the contract, the 
Project Manager shall prepare a Contract Management Plan using the 
standard form adopted by Public Procurement Regulatory Commission.ix 
The Contract Management Plan shall be prepared for all contracts, except 
for minimal value contracts.  

The contract management plan shall be prepared before the initiation of the 
implementation of the contract and shall be agreed between the parties of 
the contract. This shall be documented with the signatures of both parties, 
respectively the Project Manager and the Economic Operator.x The Project 
Manager, within 2 working days, shall forward a copy of the signed contract 
management plan the to the procurement department. After the Procurement 
Officer receives the signed contract management plan the Procurement 
Officer shall issue to the Economic Operator: 
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� The Letter for commencement, in case of a work contract; 

� The Letter of notification letter, in case of a service contract;  

� The Purchase Order, in case of a supply contract. 

Procurement Officer will give to the Project Manager a copy of the 
document – letter for commencement of work, letter of notification or 
Purchase Order which shall become integral part of the contract. In case 
of public framework contract or longer term agreement, Procurement 
Officer shall issue the Purchase Order each time the need arises and the 
Project Manager takes over after receiving the copy of Purchase Order. 
Whenever the project manager has reservations or difficulties with terms 
and conditions of the contract, they shall be discussed and resolved with 
procurement department. 

Project Manager shall report to the Department of Procurement: 

� Any departure from the terms and conditions of the contract;  

� Any alteration to conditions of the contract, either before or during the 
course of implementation, that in effect could have impacted the 
evaluation and rankings of tenders and the selection of economic 
operator.  

Chief Administrative Officer shall appoint a member of staff from the 
Requesting Unit, with appropriate skills and experience, as Project 
Manager. When appropriate, Chief Administrative Officer may appoint a 
staff member from another department as Project Manager. A contract of 
large value or which is complex or forms part of a larger project may be 
assigned to a Contract Management Team, who shall have the same 
responsibilities as a Project Manager. A contract may be managed by a body 
or person external to the Contracting Authority, provided that Requesting 
Unit supervises the external Project Manager. The appointment of the 
external body or person shall be done using the appropriate procurement 
procedure services. 

Project Manager shall have the following duties and responsibilities: 

� Manage the obligations and duties of the Contracting Authority 
specified in the contract;  

� Ensure that the economic operator performs the contract in accordance 
with terms and conditions specified in the contract; 

� Ensure that the economic operator meets all performance or delivery 
obligations in accordance with the terms and conditions of the contract; 

� Ensure that the economic operator submits all required documentation 
in accordance with terms and conditions of the contract; 

� Ensure that the contracting authority meets all payment and other 
obligations in accordance with terms and conditions of the contract; 
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� Ensure that it there is adequate cost, quality and time control where 
appropriate; 

� Ensure that all contract obligations are completed prior to closure of the 
contract file; 

� Ensure that all contract management records are kept and archived as  
required; 

� Issue any required variations or change orders in accordance with terms 
and conditions of the contract; 

� Provide full details of a required contract amendment to the 
procurement department or to obtain the approval; 

� Manage handover or acceptance procedure;   

� Provide full details of any proposed termination of a contract to the 
procurement department;  

� Submit reports on the progress or completion of a contract as required 
by the procurement department or Chief Administrative Office. 

An amendment to a contract refers to a change in terms and conditions of an 
awarded contract. Where contract is amended in order to change original 
terms and conditions, the amendment of to the contract shall be prepared by 
the procurement department. 

Contract amendment shall not be issued to the economic operator prior to: 

� Obtaining approval of the Chief Administrative Officer; 

� Commitment of the full amount funds of the amended contract price.  

Contract amendment for additional quantities of same items shall use the 
same or lower unit price as in the original contract. No contract amendment 
shall increase the total contract price by more than 10% of the original 
contract price.xi 

Where project manager believes that a contract should be terminated, the 
project manager shall submit a recommendation for termination to the 
procurement department.  

A recommendation for contract termination should include: 

� The name of economic operator and the procurement reference number; 

� The reasons for the termination; 

� The actions taken to avoid termination; 

� The contractual grounds for termination; 

� The costs, if any, resulting from the termination; 

� Any other relevant information. 
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No contract shall be terminated prior to obtaining the approval of the 
procurement department. Where a contract is terminated, the procurement 
department shall inform the economic operator involved of the reasons for 
termination and shall undertake immediate steps in accordance with the 
conditions of the contract.  

Summary of contract management records  
Contract management shall establish and maintain a summary contract 
management record in respect of each procurement procedure containing the 
following: 

� Signed contract document, including any signed contract amendments; 
� Copy of the contract management plan; 
� Any variations or change orders issued under the contract; 
� Contract documents related to the fulfilment of contract obligations, in 

particular bank securities and payment guarantees; 
� Minutes of any meetings related to contract management, including 

contract progress or review meetings; 
� Delivery documents evidencing delivery of supplies or completion 

certificate related to a contracts for goods, services or works;  
� Copy of all invoices for works, services or supplies, including work 

papers verifying the accuracy of payments claimed and details of actual 
payments authorized by the project manager; 

� Copy of payment worksheets evidencing management of all payments 
made; 

� Copy of any claims made by the project manager on behalf of 
contracting authority in respect of warranty, no-warranty, short supply, 
damage or other claims upon provider. 

 
According to the Law on Public Procurement in Kosovo, the Public 
Procurement Regulatory Commission is responsible to monitor Contract 
Management.xii Contract Management starts when the contract is signed and 
goes on until after the expiry of guarantees and warranties. Public 
Procurement Regulatory Commission shall monitor if the contract has been 
implemented according to the conditions of the contract. A contract defines 
the objective of the contract, the scope, specification and the responsibilities 
of the contracting authorities and the bidder. It binds the Contracting 
Authority and Bidder to be committed to the contract and their respective 
obligations.  

Public Procurement Regulatory Commission shall mainly focus on facts 
whether: 

� The Contract was performed according to the obligations, the right 
quality and right quantity and at correct delivery time;  

� Signed certifications had been issued by the project manager for 
handovers; 
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� If handovers not in time, whether the liquidated damages had been 
imposed; 

� The contract was terminated and performance security confiscated, if 
the liquidated damages imposed reached the maximum limit allowed for 
liquidated damages; 

� Performance security had been furnished, if applicable; 

� Advance security had been furnished, if applicable; 

� Insurance policy had been submitted, if applicable; 

� Guarantee for the defects liability period had been furnished, if 
applicable; 

� Payments were done in due time.   

In order to eliminate the conflict of interest in conducting the procurement 
process, the legislation on public procurement in Kosovo also provides for 
the separation of duties:xiii 
Separation of duties means that the authority of a person(s) to approve and 
sign approval in one area of responsibility does not also include those of 
another area of responsibility. The specialist disciplines of contract 
preparations, contract implementation and payments must be kept as separate 
activities with separate signatory approvals. The Chief Financial Officer, the 
Procurement officer and the receiving unit officer may not sign any 
documentation outside their area of specialization.  

Under the separation of duties a department may only sign a document 
originating from inside of their own department.  No department is allowed to 
approve a document from the other department.   

The separation of duties principles are as follows and give authority only to 
the following persons (or designated deputy of that department) in the 
management of all procurement and contract activities carried out in the 
name of the Contracting Authority.  

1. The Procurement Officer shall sign a Purchase Order / Contract, but is 
forbidden to sign for the receipt of the goods, items installed, 
completion of a Project, phased handovers, or the payment of an 
Invoice; 

2. The Chief Financial Officer shall sign the payment of an Invoice, or 
their associated documents, but is forbidden to sign for the receipt of the 
goods, items installed, completion of a Project, phased handovers, or the 
Purchase Order / Contract; 

3. The Receiving unit, project manager, Engineer, Consultant shall sign for 
the receipt of the goods, items installed, Quality Standards, completion 
of a Project , phased handovers, but not the payment of an Invoice, or 
the Purchase Order /Contract; 
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4. A person from a department who prepared the Specification or 
determined Quality Standards, or prepared Drawings, cannot sign for 
any of the articles 1, 2 or 3 above, nor may participate as an evaluation 
committee member; 

*          *           * 

Key element in the process of successful contract management is for the 
contracting authority to plan, to do, to check and to act. This cycle – Plan, 
Do, Check, Act is based on the theory of Edward Demingxiv, who spent 
considerable time advising the Japanese industry on how manage the overall 
quality. The diagram below summarizes the above mentioned concept; 

 

 

 

In   public   procurement   terminology   the   ‘Planning’   phase   according   to  
Deming’s  Cycle  refers  to  the  phase  prior  to  contract  award,  whereas  “Doing”  
refers to activities of economic operator during the entire duration of contract 
life  cycle.  ‘Checking’  phase  refers to checking done in order to monitor the 
performance,  while   ‘Acting’   refers   to   the  necessary   activities   to  ensure   that  
everything has moved in the desired direction. Many procurement officers are 
very  careful  during   the  ‘Planning’  phase,  but   then   they allow the Economic 
Operator to implement the Contract – the  ‘Do’  phase,  while  at   the  end  they  
forget to check the contract execution – the   ‘Check’   phase   and   undertake  
actions  during  the  ‘Act’  phase.  Therefore,  the  effective  contract  management  
is the only way possible to successfully complete a Contract, that is, to 
complete the respective procurement activity. The management of the 
Contract should be done by coordinating actions between procurement 
officers and other actors of Contracting Authority by working proactively 

ACT DO 

CHECK 

PLAN 
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with people from the economic operator in order to implement the contract in 
accordance with the agreed specifications. 

 

*         *        * 
 

Every contracting authority after signing the contract should monitor if 
goods, services or works that are being provided by the economic operator 
are in compliance with required specifications.  

This means having the possibility to check two things 

a) Whether what has been requested is procured:  

� Whether goods are as described; 

� Whether services are at the required level;  

� Whether works are performed as envisaged; 

b) Whether costs of claim are higher than then those forecasted; 

Good contract management by the Contracting Authority may be done if 
preliminary stages of procurement process until the signing of contract were 
completed properly. 

� If you do not state clearly what do you want, do not be surprised if you 
do not receive what you expected; 

� A good contract defines precisely what you want, when it should be 
provided, how much should be paid, and other issues;  

� Determine procedures to ensure compliance, define risk for unforeseen 
events and create procedures to address with them; 

The Procurement Officer who conducts the procurement, because of good 
practice and for legal reasons shall not be the person that will manage the 
Contract. Every Procurement Officer should make sure that the Contract 
should include everything that is needed. 
Properly prepared contracts should include: 

� Clear definition of what should be provided and criteria that should be 
met; 

� Level of services or standard of fulfilment according to the contract; 

� Means for measuring fulfilment of contract compared to agreed standard; 

� Mechanisms for determining the price including specific payments, as 
required; 

� Strategy of acceptance or testing plan; 

� Clarity related to ownership over assets and intellectual property; 
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� Billing agreements; 

� Agreed option for termination; 

� Locations where goods/ services should be delivered; 

� Agreements regulating issues of health and safety, sustainability, equality 
and environment management, 

� Agreements regulating subcontractors. 

In addition, the more complicated contracts should also include: 

� A mechanism for management of default; 

� A clear separation of risks between the parties; 

� A plan that covers the implementation, transition and commencement; 

� Procedures for scaling and dispute resolution; 

� The communication channels, usually in three levels: 

a) Operational (end user/technical support staff), 

b) Business (contract manager and manager for relations in both sides), 

c) Strategic (senior management/ board of directors);  

� Clear statement of responsibilities of contract manager;  

In order for a contract to be fulfilled fairly, we should take into account:   

� To put the right persons to manage the contract; 

� A proper management of every stage; 

� To monitor the attendance of personnel; 

� To establish precise measuring criteria; 

� To stimulate contractors for fulfilling the contract; 

� To link the payment with the fulfilment of contract. 

Contracting authority/ procurement officer should define provisions in 
the contract so that everybody would understand: 

� Who is responsible for data collection and reporting on availability and 
fulfilment; 

� Who is responsible for maintaining detailed data on fulfilment; 

� Who is responsible for invoicing, payments, and deduction of earlier 
payments; 

� Who is responsible for poor fulfilment; 

� Who is responsible for rationality of time 

� Who is responsible for comparing the contracted and invoiced prices?  
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Making payments to economic operators 
Making payments according to the contract reflects the process of making 
payments to economic operators for goods, works and services they provided 
to the Contracting Authority. Department of Finance of Contracting 
Authority should verify all invoices and delivery notes before allowing the 
payment and should see whether invoices contain all the required information 
in order to make the payment.  

The minimum required information that a document for payment should 
contain are:  

� Invoice number and date;  

� VAT number; 

� Economic  Operator’s  contracts  and  reference  points;;   

� The name and address of contracting authority;  

� Description of goods, works or services for which the invoice is made; 

� Dates and time of service provision;  

� The invoiced amount. 

Invoices, delivery notes, situations, and other documents are fully 
standardized. They contain basic elements reflecting the payment claims such 
as,  EO’s   identification   data,   references   for   tax   purposes,   description,   value,  
deadline for payment, and other details. 

In Kosovo’s   practice,   the  method   and   form   for   paying   the  VAT   is   defined  
with the Law on VAT. In every invoice, EO is required to write its VAT 
number and fiscal number, through which it is identified in the Tax 
Administration. The content of tax invoice is regulated with the Law on 
VAT,xv and contains the following elements:  

� VAT registration number and fiscal number of the taxable person under 
which goods, works or services are provided; 

� VAT registration number and fiscal number of economic operator, if he 
is liable to pay VAT on goods, works or services provided;  

Whereas those who are not VAT filers are required to issue a written 
statement stating they are not subject to VAT. 

Completion of Contract  
The objective of final stage of contract is to ensure that the contracting 
authority is satisfied with supply of procured goods, works or services. In the 
final concluding stage all the steps of procurement process will be reviewed 
starting from the first step – procurement planning, up to the completion of 
contract. A contract may be considered completed when the above described 
physical labour is done, or when goods are supplied. The real end of a 
contract is the end of a guarantee or of a defect liability period. However, 
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there are different stages that should be completed before arriving to the full 
completion of contract. 

Completion of the contract is the activity when one of the steps considered as 
the guarantee period or retention of money or defects liability period is 
applied in respective procurement processes as below: 

� Supply contracts end after the end of guarantee period;  

� A work contract ends after the end of the period for retention of money 
and defect liability period;  

� A service contract ends after the ending of defects liability period 

These steps for completion of contract are not mentioned in the Law on 
Public Procurement in Kosovo No. 04/L-042, nor in the earlier laws, but they 
have been addressed in the secondary legislation for public procurement, as 
well as in the tender dossier. 

Defects Liability Period  
Defects Liability Period is closely linked to the complete implementation of 
terms of the contract, respectively, with the fulfilment of agreement for 
supply of goods, performing works or providing services under the 
requirements defined in the contract. 

The work contract and also the service contract, as part of tender dossier, 
foresee all these details thus regulating the relations between parties up to the 
final completion of works and services. Some sections of these documents 
contain all final respective obligations leading to formal ending of the 
contract, covering risks such as: 

� Remedying the defects in time and according to existing standards; 

� Responsibility and safety at the site for workers and adjacent property; 

Whereas these articles in both these respective documents also address the 
mutual actions of parties in their order and time to remedy all defects in the 
remaining guarantee period.  

The contractor shall ensure that all works related to the correction of defects 
during the completion of works shall be performed in time and in accordance 
with the existing standards, practices, methods and procedures provided for 
in the contract. From the Starting Date until the Defects Correction 
Certificate has been issued, the risks of personal injury, death, and loss of or 
damage to property (including, without limitation, the works, plant, materials, 
and equipment) are Contractor's risks. 

Completion and taking-over certificate  
When all works have been completed and have passed any Test on 
Completion prescribed by the Contract, the contractor shall give a notice to 
that effect to the Project Manager, by a written undertaking to finish with due 
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expedition any outstanding work during the Defects Liability Period. Such 
notice and undertaking shall be deemed to be a request by the Contractor for 
the Project Manager to issue a Taking-Over Certificate in respect of the 
Works. 

Within 21 days of the date of delivery of such notice the Project Manager 
shall either issue to the Contractor a Taking-Over Certificate, stating the date 
on which, in his opinion, the works were substantially completed or give 
instructions specifying all the work which is required to be done by the 
Contractor before the issue of such Certificate. The Contractor shall be 
entitled to receive such Taking-Over Certificate within 21 days of 
completion, to the satisfaction of the Project manager, of the works so 
specified and remedying any defects so notified. The Contracting Authority 
shall take over the site and the works within seven days of the Project 
Manager's issuing of a certificate of completion. 

Whenever appropriate, a final account may be issued. A typical contract 
requirement that would describe the issuance of a final account may be as 
follows: 

“Final  Account will be issued by the Contracting Authority at the end of 
Damage Liability Period and will be binding for both parties and will provide 
final evidence that the work has been completed to the satisfaction of 
Contracting Authority and in accordance with the Contract.” The account 
confirms final completion of the project. 

Formal Ending of Contract 
Final activities of Procurement Cycle are concluded with formal taking-over 
of the supply, service or works. This stage is addressed in detail in the 
secondary legislation on procurement, respectively, in the Tender Dossier. 

These include activities for quality control of supplies, works or services, 
which apart from their physical verification during the taking-over, are also 
conducted through inspection and tests which usually are supplier’s 
obligation. Of course all these activities are formalized with the issuance of 
relevant documents such as work acceptance certificate, guarantee period 
certificate, final accounts, payment certificates, etc. Here, also are defined 
those who are responsible for the activities provided in the Contract, as well 
as some legal deadlines for their implementation. 
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NOTES 
                                                           
i DULI, Ilaz Mr.Sc. “Public   Procurement   Phases”, Published   by   “BPC-Balkan 
Procurement  Consultancy”, June 2012, Prishtina, page 4.  
ii Law on Public Procurement in Kosovo No. 04/L-042; http://krpp.rks-gov.net, Part 
V - Article 81. 
iii http://krpp.rks-gov.net; Secondary Legislation. 
iv Mr.  Sc.  DULI.  Ilaz,  “Public  Procurement  Reforms  in  Kosovo  – The  First  Decade”,  
Publisher:   “BPC-Balkan   Procurement   Consultancy”,   July   2011,   Prishtina, page 
136. 
v Law on Public Procurement of Kosovo No. 04/L-042; Article 81. 
vi http://krpp.rks-gov.net: Secondary Legislation, Article 55. 
vii The Chief Administrative Officer in ministries of the Kosovo Government is 
General Secretary, in municipalities it is the Mayor of Municipality, whereas in 
public companies it is Managing Director. 
viii Operational Guidelines for Public Procurement, http://krpp.rks-gov.net, 
Secondary  Legislation,  Article 55.4, page 125. 
ix  Form C01, Contract Management Plan:� http://krpp.rks-gov.net; Secondary 
Legislation. 
x Minimum  value  contacts  are  public  contracts  value  of  which   is   less   than  1.000  €;;  
Law on Public Procurement of Kosovo, No. 04/L-042; http://krpp.rks-gov.net, Article 
19.4. 
xi Law on Public Procurement of Kosovo No. 04/L-042; http://krpp.rks-gov.net, 
Article 35. 
xii Law on Public Procurement in Kosovo, No. 04/L-042; http://krpp.rks-gov.net, 
Article 81. 
xiii Operational Guidelines for Public Procurement; http://krpp.rks-gov.net, 
Secondary  Legislation, Article 56, page 129. 
xiv http://www.skymark.com/resources/leaders/deming.asp.  
xv Law No.03/L-146, dated 01.01.2010;“On  Value  Added  Tax  in  Kosovo”. 
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Abstract 

The global financial crisis of 2007-2010 has affected practically all countries in the world, bringing substantial 
changes to the economy of Baltic States, and the Republic of Latvia in particular. These changes  has effect on the 
area of the public procurement as well, as being one of the spheres, where considerable part of the state budget 
funds are directed to. Therefore, in order to ensure the effective use of the financial resources, ensuring an 
appropriate and qualitative fulfilment of the tasks under the jurisdiction of the state and local governments, Latvia, 
for the time period 2013 – 2009 has made major changes to the public procurement legislation, in accordance with 
European Union directives and further investments in the public procurement framework, modernising normative 
regulation in the national level. 

Introduction 

The legal framework of the public procurement of the Republic of Latvia is based on the European Union 
Directives on public procurement policy. The very objective and guidelines of the Latvian Public Procurement 
policy is to ensure flexible, fast, effective, and economic state system of the public procurement, suitable for rapidly 
changing needs and demands of the public sector.   

Global financial crisis in 2007 - 2010 has the most stunning effect on Latvia out of all the Baltic States. In order to 
save Latvian economy and prevent deepening of the political crisis, European Commission, International Monetary 
Fund, World Bank, The European Bank for Reconstruction and Development, as well as several European Union 
member states, agreed on the financial assistance[1]. In years 2009 -2011 Latvian government was forced to 
perform a radical consolidation of the national budget. Thus, for example, in the period from the 2009 till 2011 the 
consolidation process has raised its fiscal effect up to 16% of the GDP or 2,188 000 million LVL [2]. 

As a consequence, national budged reduced dramatically, although the range of the state functions remained in the 
previous level. This led to the consideration of the development of all economic sectors and the state policy in other 
spheres facilitating competitiveness, in particular, in the field of the public procurement. The Ministry of Finance of 
the Republic of Latvia, the competence of which implies formation of the public procurement policy, including 
integration of the EU legal instruments in the field, and development of corresponding policy and planning 
documentation [3], prescribed and realized a string of activities to make public procurement legislation more 
effective. 

In the present paper major changes in the public procurement system, accomplished in the so-called  „crisis  period”,  
from 2013 – 2009, are investigated. The special attention is paid to the changes in the normative regulation of the 
public   procurement   with   a   special   view   to   the   electronic   procurement   system,   “green   procurement”   and   the  
development of the dispute settlement procedures. 

1. Public procurement policy and legislation 

Since Latvia joined EU in 2004 public procurement legislation is based on the EU public procurement directives, in 
particular on Directive 2004/18/EC of the European Parliament and of the Council of 31 March 2004 on the 
coordination of procedures for the award of public works contracts, public supply contracts and public service 
contracts, implemented in Latvian public procurement legislation with amendments in Public Procurement Law 
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made in 1 May 2006[4]. With adoption of the directive all the necessary procurement procedures were introduced 
in the national law, such as, open and restricted procedures, negotiated procedures, design contests, excluding 
competitive dialogue, which was prescribed as alternative procedure for implementation in the national statutory 
acts.  

Competitive dialogue being essential in public and private partnership projects, as well as, in the realization of large 
and complex projects, was adopted only in 2009, with a reference that commissioner may use this procedure only if 
the procurement contract is concluded in the framework of public and private partnership, and is regarded as 
particularly complicated [5]. The reasons why competitive dialogue was not adopted at once, was justified with 
concern on wrongful implementation of the procedure and on the corruption risk accordingly. That is why, along 
with the adoption of the competitive dialogue procedure, "additional safety measures" were employed, namely, it 
was stated that every case of the implementation of the competitive dialogue procedure has to be accepted by the 
Cabinet of the Ministers of the Republic of Latvia.  

Another amendments concern statutory regulation of so called "small procurements" ( procurements with estimated 
contract price higher than 1000 LVL but less than 10 000 LVL). The procedure of realisation of the small 
procurements was provided by Cabinet Regulation No. 762 of 12 September 2006 on Procedure for the 
performance of procurements where estimated contract price is higher than 1000 but less than 10 000 lats [6]. 
Regulation was declared null and void in 1 November 2009 with an argumentation that there is no grounds for 
regulation of any procurement procedures outside the framework of the Public Procurement Law, and the aim of 
Cabinet regulations is to establish more flexible procedure than those stated in the Public Procurement Law. 

Instead the Public Procurement Law was supplemented by the Article 8.1 providing  more facilitated conditions for 
the implementations of the procurements procedures, where estimated price of the public delivery contract or public 
service contract is 3000 LVL or more, but less than 20 000 LVL, and estimated price of the public construction 
contracts is 10 000 LVL or more, but less than 120 000 LVL.  

The thresholds of public procurement contract price mentioned above, from which procurement procedures have to 
be applied, was stated taking into account the practice of other EU Member States, among them Lithuania and 
Estonia[7], as well as grounded on the Commission interpretative communication on EU statutory acts applied in 
the assignation of contractual rights that is not regulated or are regulated just partly by the provisions of Public 
Procurement Directives (Commission Interpretative Communication of 23 June 2006 on the Community law 
applicable to contract awards not or fully subject to the provisions of the Public Procurement Directives (OJ C 179 
of 1 August 2006, p.2). The communication underlines an obligation of the Member States to provide contract 
notice publishing and implementation of open procedure for the public procurement under the contract price 
thresholds stated in the public procurement directives.  

Essential amendments in the Public Procurement Law of 16 July 2009 provided reduction of administrative burden 
in the process of the investigation of complaints in extrajudicial procedure, i.e., in the Procurement Monitoring 
Bureau[8]. The Procurement Monitoring Bureau was delegated to accept obviously unjustified applications 
regarding violations of the procurement procedures, as well as to oblige applicant to pay the application security 
along with the submission of an application. 

The   Cabinet   Regulation   No.968   of   25   August   2009   “on   the   amount   of   the   security   of   a   complaint   regarding  
violations of procurement procedure, the procedures for payment and reimbursement thereof and the procedures for 
exemption   from  payment  of   the   security”[9] provided an amount of the security from 200 LVL till 10 000 LVL 
depending of the contract price proposed.  

The Paragraph 10 of the Cabinet Regulation No.968 proscribed exemption from payment of the application 
security: 

"individual merchants and natural persons, who submit a complaint regarding the results of the procurement 
procedure, and, upon submitting a tender in the particular procurement procedure, have not joined in a group of 
persons with a merchant, which is not an individual merchant, as well as merchants, who mainly (more than 50% of 
the  average  number  of  employees  per  year)  employ  disabled  persons.” 
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The Article 83.2 of the Public Procurement Law stated occasions of reimbursement of the application security. For 
example, (1) the Procurement Monitoring Bureau has not accepted the application for revision, (2) the 
commissioner has entered into a procurement contract before he/she receives the application (3) the commission 
has approved an application as justified or partially justified. 

Introduction of the application security was performed taking into account the results of practical analysis of other 
EU Member States, with an aim to decrease an amount of unjustified complaints, thus obstructing appropriate 
functioning of the state and local government institution[10]. 

According to the information provided by the Procurement Monitoring Bureau, comparing with 2008, an amount of 
unjustified application has increased in 2009  up to 5 % (in 2008 - 37,1 %, in the first 10 months of 2009 - 42.2%). 
In total the Procurement Monitoring Bureau has received record number of applications - 900 complaints [11]. This 
situation substantially and negatively affects both, the work of the Procurement Monitoring Bureau, leading to 
useless labour load and wasting of the financial resources; and the course of the public procurement in general by 
obstructing appropriate functioning of the state and local government institution. After new provisions came into 
force,  from  the  applications  received  in  two  months’  time,  30% were declared unjustified [12].  

Regardless of an improvements in the realisation of public procurement after the introduction of the institute of 
application security, the Constitutional Court of the Republic of Latvia has received constitutional complain on the 
provisions of the application security as violating Article 1 and Article 92 with request to admit them null and void 
form the time of their adoption [13]. The general arguments were, first, statutory norms mentioned infringe 
person’s`  rights  to  require revision in the fair trial of  the legality of state and local governments` finance utilization; 
second, the means, chosen by the legislator, are not appropriate for the achievement of the legal aims of the rule of 
law. 

The Constitutional Court held that the challenge of the procurement procedure:  

x is the measure, how low-based state ensures fairness and equity; 
x promotes effective utilization of the budget, prevents competition distortion, reduces corruption risks and 

facilitates favourable commercial environment; 
x is the only way that allows commissioner revise his/her decision, thus being exclusive mean for reaching 

effective evaluation of the legality of commissioner`s decisions and actions. 

The Constitutional Court found that Article 83.²  of the Public Procurement Law is considered as disproportionate 
restriction of person`s rights to fair trial not promoting effectiveness of the procedure and does not confirm with the 
interests of society. The Court stated this legal norm as not corresponding to the Article 92 of the Constitution of 
the Republic of Latvia [14] (anyone can defend his/her rights and lawful interests in a fair court), and declared it 
null and void from the time the judgements enters into force [15]. 

In 2010 an active campaign against “shadow economy” was started in Latvia. Some modifications affected also the 
Public Procurement Law. Amendments in the Public Procurement Law of 20 May 2010 prescribed possibility for 
merchants with small tax debts (less than 100 LVL) to participate in the public procurement procedures [16]. At the 
same time, with the Clause 6 of the Article 39 a provision was introduced providing exclusion of the candidate or 
applicant from the further procurement procedure, as well as possibility not consider application, if the average 
monthly income of the employees of a candidate or applicant in the first three quarters of the four quarters last year 
period until the date of submission of the application or tender was less than 70% from the average income of 
workers in the sector in the country during that period. The legal aim of this rule was directed at promoting public 
welfare, tax paying, registered and legal employment, as well as of fair competition. 

Nevertheless, already in 2011 SIA Hansa World Latvia filed in the complaint into the Constitutional Court of the 
Republic of Latvia with request to consider on the compliance of the legal norm mentioned before with Article 91 
of the Constitution of the Republic of Latvia [17], as well as suitability of the legal means chosen by the legislator 
for the achievement of legal aim of the norm contested [18]. It was stated in the complaint that the legal norm under 
discussion restricts person`s rights to participate in the procurement procedure in the cases, when tax liabilities to 
the state have been met, yet the applicant comply with exclusion criteria stated in the legal norm contested. Thus 
restrictions stated are disproportionate and do not ensure the reaching of the legal aim. 
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In the 3 November 2011 the Constitutional Court of the Republic of Latvia in the case No.2011-05-01 held that 
Clause 6 Part 1 Article 39 of the Public Procurement Law is regarded as not corresponding with Article 91 of the 
Constitution of the Republic of Latvia and is declared null and void from 1 March 2012, as long as it does not 
restrict the rights of the tax paying public procurement candidates and applicants [19]. 

In 2010 state budget consolidation process was still in force, and a number of measures were introduced to reduce 
the number of state administration workers and their remuneration. As a consequence, the number of the rest of 
employees was not enough to ensure realization of the state administration`s functions and tasks. In the result of the 
overload of the state workers, timely financial funds acquisition was often delayed, increased level of all potential 
risks, dropped by the quality of the procurement procedures. This, in turn, led to the discontent of the merchants 
and, in spite of the existing obligation to pay application security, quite a significant number of complaints – 595 
[20]. Increased the number of procedures suspended on the time of the examination of complaints, what, in its turn, 
enlarged the workload of the Public Procurement Bureau and hindered the timely and qualitative realisation of the 
state administration functions. 

As a possible solution for this situation more active development of an idea of centralisation and e-procurement was 
brought forward, supplementing the law with norms holding more detailed conditions for centralised procurement. 
Thus Part 2.1 and Part 2.2 Article 16 of the Public Procurement Law [21] oblige institutions of direct administration 
to purchase products and services stated by the Cabinet of Ministers from the particular institutions of centralised 
procurement again stated by the Cabinet of Ministers, or with their assistance, if such products and services are in 
the  scope  of  those  proscribed  by  the  Cabinet  of  Ministers  if  contract  price  in  the  12  months’  time  period  is  100  lats  
or more. This ensured more wide utilization of the Electronic procurement system (developed on 2005) [22], and 
released commissioners, who uses assistance of centralized procurement institutions, from the obligation to 
implement procurement procedures.  

It was an efforts also to reduce administrative burden and to improve the effectiveness of the procurement 
procedure. The Section 30, Article 1 of the Public Procurement Law [23] implies commissioner`s obligation to 
ensure free and direct electronic access to the procurement procedure documents, the right to reduce the deadline 
for the submission of tenders for five days. 

In this year the Directive 2007/66/EC of the European Parliament and of the Council of 11 December 2007 
amending Council Directives 89/665/EEC and 92/13/EEC with regard to improving the effectiveness of review 
procedures concerning the award of public contracts and Directive 2009/33/EC of the European Parliament and of 
the Council of 23 April 2009 on the promotion of clean and energy-efficient road transport vehicles were adopted.  

Amendments in the Public Procurement Law of 20 May 2010  introduced more elaborate and strict conditions on 
the size and composition of the Application Review Commission,  as well as education and work experience of its 
members and the chairman of the commission (Article 82 of the Public Procurement Law), thus ensuring more 
professional and qualified performance. The Article 82 stated that the Application Review Commission has to be 
composed of three members. The chairmen of the commission has to have higher legal education and at least two 
years of work experience in the review of applications on procurement procedure violations (Article 82 (2)); and at 
least one member of the commission shall have a higher legal education. These conditions, although by the very 
nature are insufficient to ensure the quality of the complaints` examination process, are considered to be a first step 
in the improvement of the impartial and qualitative process of complaints` examination in the Procurement 
Monitoring Bureau. 

In 2008-2009 by the assignment of the Ministry of Defence of the Republic of Latvia and Ministry of Economics of 
the Republic of Latvia, the Institute of Economics of the Latvian Academy of Sciences carried out an investigation 
“Development  opportunities   of   the Latvian  defence   industry   and   related   sectors” [24].  In the framework of this 
study capabilities of Latvian industry were evaluated to manufacture military and dual-use goods, perform 
deliveries and provide services for the needs of Latvian and partner states` military forces. A specific section was 
devoted  to  the  study  of  the  refund,  or  „offset”  policy  in  Latvia,  which  until  now  did  not  exist.  An  analysis  of  the  
refund policies in the EU countries and the development of the EU legal and political framework in the field 
showed that offsets could be applied to a procurement of goods for military needs in significant extent. The refund 
policy challenge for Latvia is a long-term relationship between the Latvian companies and the defence industry in 
accordance with the European Defence Agency on a Code of Conduct on Offsets [25]. The aim of refund policy is 
to support involvement of small and medium-sized enterprises in the European defence technologies` and industry 
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environment, to involve foreign enterprises of the production of modern arms (experience, progressive 
technologies, connections, etc.), to establish long term economic cooperation between foreign and Latvian 
enterprises, thus promoting Latvian economic development, by introducing innovations and stimulating 
technological progress and employment in Latvia [26].  

In the light of the said above, in 30 September 2010 the Cabinet Regulations No.924 on Compensation Transactions 
in   Procurements   for   State   Defence  Needs”[27] came into force. The regulation stated the cases and procedures 
when procuring goods of military significance produced abroad referred to in the particular list pursuant to 346 of 
the Treaty on the Functioning of the European Union of the compensation transaction conditions shall be applied to 
a procurement by entering into a public supply contract with a foreign supplier of goods of military significance 
(Article 1). Compensation transaction conditions shall be applied if the estimated contract price of the supply 
contract is 2 000 000 LVL or more (Article 3). The supplier has a right to choose one or more types of the 
compensation transactions (Article 7): 

(1) engagement of subcontractors - for purchase and production of original products, goods, constituent parts of 
components and services in Latvia; 

(2) attraction of foreign direct investments - long-term investments in a merchant or organisation registered in 
Latvia for a period of at least five years for development of new factories or the place of supply of services; 

(3) research and development - a deal with research institutions registered in Latvia for the performance of the 
study or the technology or purchase of the technologies created in Latvia, intellectual property or 
investments in the infrastructure or research institutions. 

In 2011 new redaction of Defence and Security Procurement Law was developed [28] with amendments under  the 
Directive 2009/81/EC of the European Parliament and of the Council of 13  July 2009 on the coordination of 
procedures for the award of certain works contracts, supply contracts and service contracts by contracting 
authorities or entities in the fields of defence and security, and amending Directives 2004/17/EC and  2004/18/EC, 
thus ensuring effectiveness of the procurements for military and defence needs. 

In regard to the type of the procurement procedures, Defence and Security Procurement Law implies: closed 
competition, negotiation procedure, as well as a competitive dialogue (Part 3 Article 6), if a contract is considered 
to be especially complicated and there is a significant risk of failing to confer the rights to conclude a contract in the 
closed procedure or negotiation procedure. Open tender procedure, in accordance with the conditions laid down in 
Directive 2009/81/EC, is not included in the law as not suitable for the defence and security needs, taking into 
account necessity to ensure protection of information, as well as the necessity to give the opportunity to submit 
tenders or to participate in the negotiations, a sufficient number of suppliers of high qualifications. 

In 2012 the Public Procurement Law was changed once in 1 August 2012, providing series of amendments. As the 
most essential should be mentioned one concerning regulation of the legal framework for the candidates who 
employ convicted persons in places of imprisonment. Thus, taking into account the number of the persons 
convicted, as well as the importance of re-socialisation and ensuring of law-abiding life style after being released 
from the prison, in order to increase merchants` interest in job creation in the institution of deprivation of liberty, 
and extent the opportunities to employ all convicted persons; to enlarge the payments made in accordance with the 
execution documents and promoting public safety in general. The Article 46 of the Public Procurement Law was 
supplemented the fourth subparagraph, stating that, if the commissioner, before a decision on the conclusion of the 
procurement contract, ascertains that the evaluation of tenders in accordance with the selected selection criterion is 
the same in all tenders, it shall select a tender submitted by the supplier, which employs at least 20 convicted 
persons in places of imprisonment [29]. 

2013 - In   addition   to   the   Part   D   of   the   Annex   1„Structural   issues   and   reforms”   of   the   „Memorandum   of  
Understanding (the third supplement of the Memorandum of Understanding) between the European Union and the 
Republic of Latvia, which aimed to strengthen public procurement, one of the tasks was till end of March 2011 
submit legislative proposals on government procurement centralisation,  in  order  to  make  them  compulsory” [30].  

The objective to make compulsory centralised procurement of municipalities is also included in the Section 14 (c) 
Part   „D”  Annex   1   „Structural   issues   and   reforms”   of   the  Advanced  Memorandum  of  Understanding (the fourth 
supplement of the Memorandum of Understanding) between the European Union and the Republic of Latvian, 
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stating that before the end of October 2011 prepare the relevant legislative proposals to make compulsory 
centralised procurement for local governments [31]. 

In accordance with the information included in the Report drawn up by the Ministry of Finance [32], percentage of 
the centralised procurement in the total procurement by state and local governments is essential — 4-5% of the total 
procurement. In addition, in the total sum of centralised contracts the amount of local government procurements 
decrease  every  year,  because  there  is  disproportionately  high  share  of  „small  procurements”  in  the  municipalities. 

Such structure of local government procurements means that: 

1) there is a the tendency of uniform small volume procurements (the uniform procurement fragmentation); 

2) the large amount of procurements restricts the increasing of administrative resources and the improvement of 
quality of procurement procedures;  

3) the procurement requirements do not contained equal requirements for identical procurements, and vendor 
qualification, thus promoting challenging of the procedures, and diminishing of the confidence in the municipality 
competence and impartiality in procurements; 

4) the procurements provide different price levels for similar goods and services that affect efficiency of the local 
government budget utilization [33]. 

Thus, Article 16 of the amendments to the Public Procurement Law of 5 July 2013 [34] included the provisions, 
which naturally continue the process of centralisation of the procurements of direct administrative institutions 
started in 2010. The norms provide centralised procedure of local governments and local government institutions to 
purchase goods and services from a centralised procurement institution or with their assistance, if the goods or 
services are part of the goods or services specified by the Cabinet of Ministers, and the contract price in the time 
period of last 12 months is 3000 lats or more in the particular group of goods or services (Part 7 Article 16). In 
accordance with Part 8 Article 16, government and local authorities can make purchases from the centralised 
procurement institution appointed by the Cabinet of Ministers or establish their own centralised procurement 
institution, which shall ensure the procurement of goods and services to the local governments and all its 
institutions. 

In addition, the Public Procurement Law provides the possibility of international centralisation, enabling the 
customer to buy goods and services from a centralised procurement institution located in another EU Member State, 
or receive construction works, supplies and services with an assistance of such institution. In this case, carrying out 
the procurement, the commissioner shall apply legal acts confirming with EU legal instruments in the field of 
public procurement (Part 4 Article 16). Such commissioners` cooperation model is preferable in realisation of 
projects under EU Structural funds or other international financial instruments involving partners from several EU 
Member States. 

The amendments to the Public Procurement Law allows to perform evaluation of applicants more effectively by 
obliging commissioners to get information in electronic form regarding the applicants from the Register of 
Enterprises, the State Revenue Service and Latvian municipalities (Part 7 Article 8.2), thereby reducing the 
bureaucratic burden and the volume of documents to be submitted by the applicants and saving manpower and 
financial resources. 

As   a   result   of   the   campaign   against   the   „shadow   economy”,   Article   39.1of the Public Procurement Law is 
supplemented by a set of conditions, when the candidate or applicant shall be excluded from participation in the 
procurement process: 

“…  with  the  punishment  prescription  of  a  prosecutor  or  a  court  judgment,  which  has  come  into effect and become 
non-disputable and not subject to appeal, has been found guilty of any of the following criminal offences: 

(a) taking of bribes, bribery, embezzlement, intermediation of bribery, the acceptance of unauthorised benefit or 
commercial corruption; 

(b) fraud, embezzlement or the laundering of the proceeds of crime; 

(c) avoidance of tax and analogous  duty  evasion  and  …  ’. 
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The candidate or applicant shall be excluded from participation in the procurement process also in cases of 
employment of citizens or nationals of countries, which are not the Member States of the EU or citizens of EU 
Member States, if they are staying illegally within the territory, and are employed without a contract concluded in 
writing (Part 1 Paragraph 2 Article 39.1). This also applies to the breaches of competition law, in case of a vertical 
agreement, aimed to restrict the buyer's ability to determine the resale price, or horizontal cartel agreement (Part 1 
Paragraph3 Article 39.1). 

This legal framework is a crucial step in ensuring fair competition and entrepreneurship in the state. In accordance 
with the information provided by the Competition Council of the Republic of Latvia [35], six out of ten identified 
breaches of the competition law have been linked to the activities of the procurement. During the period from 2005 
to 2013 23 prohibited agreements between procurement applicants were revealed, and involved 94 companies. 
While procurements with fair competition has been much more. For example, in the framework of one case of 
infringements detected in 2013 there were 322 procurements, in which part or all of the applicants were illegally 
agreed. Leadership position with 61% of all the established procurement cartels take construction industry, 
construction, road building and civil engineering works. 

In 2013 major amendments to the Latvian Administrative Violations Code [36] was developed, introducing 
administrative fines for administrative violations in the area of public procurement and public and private 
partnership. Thus, amendments to the Latvian Administrative Violations Code of 15 May 2013 provide 
administrative penalties not application of the normative regulation concerning public procurement, choosing of 
inappropriate procurement or concession procedure, non-observance of the provisions on  prevention of the conflict 
of interests and exclusion requirements of candidates or applicants, as well as  requirements specified in the 
procurement documentation concerning candidates or applicants; for failing to comply with provisions regarding 
the conclusion of the procurement contract, framework agreement, and the amendments, and  preparation of 
information and documentation. Penalties range from a warning and various amount of fines (from 70-700 euros) 
till forfeiture of rights to hold offices of the State official [37]. 

According to the Article 215.11 of the Latvian Administrative Violations Code, to examine administrative violation 
matters and to impose administrative penalties on behalf of the Public Procurement Bureau is entitled the Head of 
the Public Procurement Bureau and his/her authorised official. For this purpose in 2013 the Public Procurement 
Bureau underwent structural changes establishing the Department of Administrative Penalties with two divisions: 
Division of Administrative Infringement Proceedings and the Legal Division [38]. 

2. Electronic Procurement System 

Latvian Electronic Procurement System (hereinafter – EPS) is the oldest in the Baltic States. It was launched in 6 
December 2005 and initially was controlled by the Procurement Monitoring Bureau. Now, in accordance with 
Cabinet Regulation No. 526 of 11 June 2009 on amendments to the Cabinet Regulation No.28831 March 2009 "By-
law of the State Regional  Development  Agency”,  EPS security and development functions are implemented by the 
State Regional Development Agency. 

The State Regional Development Agency, as centralised procurement institution within the meaning of the Public 
Procurement Law, organises centralised public procurement procedures in the EPS Portal (website 
www.eis.gov.lv), with a view to conclude  framework agreements between one or more direct administration 
institutions, and one or more suppliers on electronic procurement transactions. The EPS is an electronic platform 
for public institutions to purchase goods and services, and can be used by unlimited number of registered 
subscribers - public institutions. EPS registered customers is provided with free of charge website for ordering 
goods by choosing items from the cheapest quote published in the electronic catalogue [39].  In addition, the system 
provides the option for customers to choose extra equipment or products with certain characteristics, i.e., customers 
can complete the goods according to their needs [40]. 

The e-procurement process between the supplier and the buyer are electronically signed deal implying basic terms 
for the supply of goods (the number of items, prices, etc.) in addition to the standard terms of delivery (delivery 
deadlines, the parties' rights and obligations, penalties etc.) that are stated in the Agency agreements with the 
successful candidates of the open competitions. Taking into account that customers has rights to buy one product 
only, namely, the cheapest one in each specification, EPS suppliers are competing also after the conclusion of the 
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agreement. This lead to the reduction of the prices of goods and services, unlike the results of the public 
procurement. 

Development of EPS in Latvia is closely linked to the EU strategy for the development of electronic procurement 
and conditions of bilateral international documents. For example, supplement of the Memorandum of 
Understanding   between   the   EU   and   the   Republic   of   Latvia   and   „First   Appendix   of   the   Memorandum   of  
Understanding  of  13  July  2009” [41]. Section  D  of  the  memorandum  „Structural  reforms”  implies  determination  of  
the Republic of Latvia to ensure centralisation of to the public and municipal procurement and more widely use of 
the EPS, in order to improve efficiency and transparency according to the Green Paper on the Modernisation of EU 
public procurement policy Towards a more efficient European Procurement Market (European Commission, 27 
January 2011 (COM (2011) 15) [42]. 

The amount of procurements in the framework of the EPS clearly shows a steady upward trend (see Fig. 1). 
 

 
 

Figure 1, the scope of the amount of procurements in EPS[43] 

The use of EPS has an inspiring effect on the difficult financial situation of the Republic of Latvia. Thus, according 
to the data provided by the Ministry of Environmental Protection and Regional Development of the Republic of 
Latvia, the economy of the finances in the time period form 1 October 2012 till 31 March 2013 was 2,15 million to 
2,63 million lats, taking into account that the total EPS turnover during this period was 13 071 259 lats [44].  

The use the EPS gives not only immediate, i.e., financial benefits, but also provides indirect benefits, for example, 
the reduction of the administrative burden. The European Commission assessment report "Impact and Effectiveness 
of   the  EU  Public  Procurement  Legislation”  of  27  June  2011  [45]   indicates   that   the  average  number  of  man-days 
commissioner spends for realization of one procurement is 27 man-days. Instead, procurements via EPS takes on 
average 2 man-days. Consequently, the total administrative resource savings are 25 man-days! 

In   accordance   with   the   Section   D   „Structural   reforms”   of   the   Supplementary   Memorandum   of   Understanding  
between  the  EU  and  the  Republic  of  Latvia  „The  Second  Appendix  of  the  Memorandum  of Understanding of 20 
July  2010”[46],  Latvia till the end of February 2010 has carried out particular measures increasing effectiveness of 
the public procurement, including application of the standardised methodology and guidelines, and development of 
the legal bases providing compulsory use of EPS in all state administration institutions. Thus the Cabinet 
Regulation No.1241 of 28 December 2010 on centralized electronic procurements implies requirement for the 
institutions of direct administration from 1 February 2011 purchase goods from the groups stated in the EPS 
regulation (office equipment, software, office paper, medicine, computer equipment, printing supplies and standard 
server devices), using EPS e-catalogues. The centralisation of electronic procurement process, as previously 
mentioned, continued over the next few years, and from 1 January 2013 local governments and their institutions are 
obliged to purchase goods via EPS. 

The Communication from the Commission to the European Parliament, the Council, the European Economic and 
Social  Committee  and  the  Committee  of  the  Regions  „E-procurement  strategy” [47], as well as a positive opinion of 
the European Economic and Social Committee (2013/C 11/10) and EU Commission support has marked 
unambiguous progress towards EU public procurement modernization, providing complete transition to the e-
procurements  in  EU  till  the  middle  of  2016.  This  means  that  achieving  „direct  e-procurement”,  where  all  the  stages  
from the notification until payment are performed electronically [48]. In this respect, in 4 September 2012 the 
Latvian  Cabinet  of  Ministers  has  considered  information  report  "On  the  operational  programme  „Infrastructure  and  
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services”  Appendix   3.2.2.1.1   sub-activity   „Development   of   information   systems   and   electronic   services”   project  
„Development   of   the   functionality   of   e-tenders and e-auctions   under   EPD”   providing   solutions   for   further  
electronization of the procurement procedures by the development of the functionality of electronic notice, 
electronic auctions and the electronic tenders in addition to EPS e-catalogues, in perspective, providing introduction 
of dynamic purchasing systems and virtual profile, and formation of a list of qualified suppliers [49]. The solution 
provides gradual introduction of the EPS functionality, starting with the creation of unified platform and launching 
of portal www.eiepirkumi.gov.lv. The portal would imply already existing e-catalogues and gradually 
supplemented with such subsystems as e-notice, e-auctions, e-tenders ensuring infrastructure for complete public 
procurement process [50]. 

The Ministry of Environmental Protection and Regional Development of the Republic of Latvia is responsible for 
the development and launching of the e-notice subsystem till 1 January 2014, and e-tender and e-auction 
subsystems – till 1 January 2016, thus ensuring the implementation of the strategy developed by the European 
Commission and modernising public procurement environment in Latvia [51]. 

3. Green procurement 

The inclusion of environmental requirements in public procurement procedure documentation was initiated by the 
Directive 2004/18/EC of the European Parliament and of the Council of 31 March 2004 on the coordination of 
procedures for the grant of public works contracts, public supply contracts and public service contracts. However, it 
was applied rarely, only 20% of all procurements implied certain environmental conditions (from one to three) into 
the procurement documentation [52].  

In Latvia, in accordance with the Informative report on the recommendations of the promotion of green public 
procurement in state and local government institutions and the recommendations of the promotion of 
environmentally friendly construction [53], a number of specific barriers are identified, hindering development of 
the green procurement:  

(1) information barriers 
the procurement specialists often lack knowledge and information on environment friendly goods and 
services; environment problems and the impact of consumption of the environmental; methods for the 
dominion environment friendly goods and services, as well as assessment of impact of goods and services 
on the environment, etc. 

(2) economic barriers 
the market of environment friendly goods in Latvia is not developed and the prices are higher than for 
alternative products. In crisis this aspect often is very important. The second aspect, in preparation of 
procurement documentation, the assessment of social and life cycle costs is not provided. Consequently, 
assessment of goods cannot be fully perform. 

(3) technical barriers 
Is based on the still existing small proposal of environment friendly goods in the market. In the field of 
construction, often the problem arises with environment friendly and alternative solutions to technical 
harmonisation. 

Since 2006 various measures have been taken in Latvia to promote green procurement, organising training seminars 
for   national   and   local   authorities,   preparing   guidelines   and   information  material   („Green   Procurement  Manual”,  
Order  „Green  Freedom”, 2006). In 2008, the Procurement Monitoring Bureau has prepared: 

x Guidelines in promoting Green Public Procurement in state and local government institutions, which 
along with green procurement implementation strategies and legislative framework contains six 
environmental criteria for the groups of products and services, addressing the problems state and local 
government institutions usually face with in the public procurement, and showing the possible solutions to 
promote green procurement, 

x Guidelines for the promotion of environmental friendly construction, intended for the procurement of 
construction works, including construction related services, considering possible environmental criteria 
(energy consumption, renewable energy resources, construction materials and articles, etc.) in each stage 
of the construction process.  
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Minimum criteria for environment friendly procurement was included into the legislation in 2010, when Public 
Procurement Law was supplemented with the norms on the procurement of motor vehicles (Article 46.1 ), stating 
that operational energy and environmental impacts has to be considered in procurement of the motor vehicles. 

In 23 April 2009 of the European Parliament and the Council adopted Directive 2009/33/ EC on the promotion of 
clean and energy-efficient road transport vehicles in order to facilitate and stimulate the vehicle market and increase 
the contribution of the transport sector to the environment, climate and energy policy. In the result of 
implementation of the directive in Latvian legislation in 21 December 2010 the Cabinet of Ministers passed the 
regulation No.1184, regarding categories of motor vehicles which specific procurement requirements and the 
methodology for the calculation of the operational lifetime costs of the motor vehicles [54]. The regulation provides 
obligation for commissioners to consider the impact of exploitation of the vehicles on the power industry and 
environment, evaluating at least the energy consumption and carbon dioxide, nitrogen oxides, non-methane 
hydrocarbons` and rigid parts` emissions. 

Although Latvian legislation comply with the EU public procurement directives and informative work with 
employees of state and local government institutions has been carried out, one have to admit that the green 
procurement is not widely used in Latvia. 

4. Dispute settlement procedure 

In the Republic of Latvia there is a two-stage dispute settlement procedure for public procurement cases. The first 
institution for settlement of disputes is Procurement Monitoring Bureau. According to Paragraph 7 Article 81 of the 
Public Procurement Law, Procurement Monitoring Bureau examines applications on procurement procedure 
violations. 

Applications on procurement procedure violations in the Procurement Monitoring Bureau are examined by 
Application Review Commission composed of three members. Where necessary, the commission may invite 
procurement specialists or experts who participate in the meeting without voting rights, and shall provide an 
independent professional opinion to the commission regarding the facts or provide an opinion regarding the 
questions raised by the Commission (Paragraph 4 Article 82). 

Complaints may be filed on the candidates` or applicants` selection provisions, technical specifications, evaluation 
criteria and other requirements, which relate to the specific procurement procedure, or regarding the activities of the 
commissioner or the procurement commission during the procurement procedure. 

Applications may be submitted in 10-15 days` time until conclusion of the contract or framework agreement, where 
the submission deadline is dependent on the nature of the suspected infringement, and other obstacles. For example, 
if the contract price shall be equal to the margins of contract prices specified by the Cabinet or larger, the 
application shall be submitted to the Procurement Monitoring Bureau within 10 days from the day, when the 
notification regarding the results of the procurement is published on the Procurement Monitoring Bureau home 
page or the Official Journal of the European Union [55]. Whereas the applications relating to the procurement 
procedure documentation may be filed in not later than four working days before the deadline for submission of 
tenders in a closed competition (regarding requirements stated in the invitation in the closed procedure, negotiated 
procedures and competitive dialogue)[56]. 

The Commission shall examine the submission within a time period of one month from the date of its reception in 
the Procurement Monitoring Bureau. Where necessary, in case of objective obstacles, the Procurement Monitoring 
Bureau may extend the term of the examination [57]. 

According to the information provided by the Procurement Monitoring Bureau, 20% from all procurement 
procedures are disputed, while 10-15% from the Procurement Monitoring Bureau decisions are appealed in court. 
Yet, about half of all the complaints submitted are unjustified [58].  

The decision of the Procurement Monitoring Bureau may be appealed to the Administrative District Court in 
accordance with the procedures specified in the Administrative Procedure Law, and it shall be heard by the court 
composed of three judges. Administrative court judgment in accordance with cassation procedures may be appealed 
to the Department of Administrative Cases of the Supreme Court Senate (Article 85, Public Procurement Law). The 
appeal of the decision of the Procurement Monitoring Bureau does not affect its being into force.   
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Yet, there is a situation in Latvia that the state institution cannot appeal the decision of other state institution 
regarding the decision the second even if the second is wrong. The decisions of the Procurement Monitoring Bureau 
are not always objective. Thus, in 2013 the Administrative Court 7 cases of 56 (i.e. 13% of all things), the 
Procurement Monitoring Bureau’s  decision  were  repealed  entirely  of  partly  or  sent  to  the  Administrative  Court  of  
First Instance to review the merits [59].  

The establishment of the legal norms and judicature related is based on the judgement of the European Court of 
Justice of 21 October 2010 in the case C-57008 Symvoulio Apochetefseon Lefkosias v Anatheoritiki Archi 
Prosforon [60].  The Court stated that Paragraph 8 Article 2 of the Council Directive 89/665/EEC of 21 December 
1989 on the coordination of the laws, regulations and administrative provisions relating to the application of review 
procedures to the award of public supply and public works contracts with amendments made by the Council 
Directive 92/50/EEC of 18 June 1992 relating to the coordination of procedures for the award of public service 
contracts must be interpreted as meaning that it does not entail the Member States and the contracting parties rights 
to apply to the court on the decisions of the award of public procurement of authorities that are not juridical 
authorities. In Latvia is not taken into account the note in the decision mentioned that this provision does not 
prevent Member States, if necessary, lay down in their respective legal systems, such as the right of appeal. 

The Department of Administrative Cases of the Supreme Court in the case No.SKA-306 of 23 May 2006 
acknowledged that the customer, acting in accordance with the Public Procurement Law, is not entitled to appeal 
the decisions of the Procurement Monitoring Bureau.  Initially, this thesis was expressed with regard to the 
institution of direct administration acting as customer and wanting to appeal the decision of the Procurement 
Monitoring Bureau regarding the same organised procurement. The Senate declared that the Republic of Latvia 
cannot sue to herself, i.e., direct administrative institution cannot sue with another institution of direct 
administration (the Procurement Monitoring Bureau). The Senate later acknowledged that the indirect 
administration institution, municipality, cannot appeal the decision of the Procurement Monitoring Bureau [61]. 

Whereas with decision in the case No A7038109/2 SKA-24/201 of 18 February 2011 the Department of 
Administrative Cases of the Supreme Court  declared that customer - private law legal person (capital company 
established by the public persons for performing commercial activities) is not entitled to appeal decisions of the 
Procurement Monitoring Bureau, because it acts in the public interest, therefore, it is not possible that interests of 
such legal person (a company) could conflict with the interests of Procurement Monitoring Bureau, as a higher 
institution. 

In accordance with Part 3 Article 80 of the Public Procurement Law, the Procurement Monitoring Bureau is 
functionally the highest authority reviewing applications on procurement procedure violations. Although the 
Bureau is the part of the state administration and is subordinated to the Ministry of Finance, this provision ensures 
the higher state institutions regarding revision of application on violations of the procurement procedure. This 
situation is an appropriate in legal and democratic state for separation of legislative and executive powers, ensuring 
maximum objectivity in the performance of the tasks delegated. However, in the light of all the above, it is 
concluded that the state and local governments, as customers are not given the legal opportunity to defend their 
interests.  
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Conclusion 

The present paper provides an overview of the development of public procurement in the Republic of Latvia during 
the time period from 2009 until 2013, when the state underwent a serious financial crisis. 

An emphasis in the national public procurement strategy were set on the adoption of the European Union public 
procurement directives into national legislation, as well as on the development progress of public procurement 
system in accordance with the international public procurement initiatives and other international instruments. 

During   this   period   the   campaign   against   the   „shadow   economy”   in   the   state   actualized,   promoting   tax   payment,  
registered and legal employment, and fair competition. A number of laws were adopted to reduce the administrative 
burden, and facilitate to the development of the procurement process. The process of gradual centralisation of the 
public procurement was initiated, as well as certain steps made for further development of electronic procurement 
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system,  a  „green  procurement”,  and  for  the  improvement  of  the  process  of  disputes`  resolving  and  reduction  of  time  
for handling complains. 

The area of public procurement is connected closely to the growth and development of the state in general, which is 
a logical and continuous process requirements and challenges for the next stage of development. Therefore, the 
scope of the public procurement will never be fully complete, but will be in constant forward, still searching for and 
finding new opportunities and solutions for sustainable and high-quality development in Latvia and in each EU 
Member States in general. 
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ABSTRACT 
 

 This study investigates the appropriateness for professionalizing the field of public procurement 
by analyzing the results of a 2012 survey that included 2,593 public procurement practitioners. The 
research study, first, examines the similarities and differences between private and public procurement. 
Although the U.S. Bureau of Labor Statistics identifies a field of “purchasing managers, buyers, and 
purchasing agents,” there is no mention of procurement and no distinction between public and private in the 
job description. Next, public procurement practitioner job positions are rank-ordered according to job 
activities using cross tab and descriptive methods. The common and uncommonly performed/ managed job 
activities are identified and then job positions are rank ordered accordingly. Proximately, job positions are 
analyzed in terms of job specifications to determine how achievement such as experience, education, 
training, and performance serves to promote (or demote) an argument for professionalization in public 
procurement, and more broadly public administration. 

 
INTRODUCTION 

 
Currently, the United States Bureau of Labor Statistics (BLS) denotes “purchasing managers,” 

“buyers,” and “purchasing agents” as a single occupation within the business and financial occupational 
group (U.S. Bureau of Labor Statistics, 2013). Collectively, the three purchasing positions belonging to the 
field of procurement are indicative of the strategic and managerial aspects of purchasing (Mol, 2003; de 
Boer, 2003). However, BLS offers no designation between ‘private’ purchasing managers, buyers, and 
purchasing agents and those workers of the occupation operating in the public sector, where workers 
occupying purchasing positions are deemed to belong to the field of ‘public’ procurement based upon the 
socioeconomic and political ramifications of the job (Thai, 2001; McCue & Gianakis, 2001). Yet, 
differentiating the occupations of public and private procurement does not suffice for an argument in 
support of professionalization. Job tasks (job activities) and specifications of various public procurement 
practitioner domains must also be analyzed in order to determine whether or not various practitioner job 
positions require esoteric knowledge, skills, and abilities (KSA’s) that deem the field of public procurement 
to be sufficiently unique and demanding of particular expertise. 

The research study will, first, examine the similarities and differences between private and public 
procurement as identified by conducting the following computations: Using cross tab analysis, match the 
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BLS occupational tasks with the job activities indicated by survey respondents to determine differences in 
tasks between the two sectors. Then, combine job activities identified on the survey that were not on BLS 
list into occupational tasks to determine frequency of public procurement practitioner management/ 
performance of these particular occupational tasks. Several concentrated job activities make-up an 
occupational task and thus job activities that were reported in the survey but not on BLS must be combined 
so that occupational tasks, at the more generalizable level as denoted by BLS, can be established for public 
procurement. Additionally, the public procurement specific job activities are grouped so as to indicate 
completion of all job activities within an occupational task, as a means of validating the public procurement 
occupational tasks. 
 Second, public procurement practitioner job positions are rank-ordered according to job activities 
using cross tab and descriptive methods. The common and uncommonly performed/ managed job activities 
are identified and then job positions are rank ordered accordingly. A sensitivity analysis will be conducted 
to determine the threshold for determining which job activities are labeled as being “commonly” or 
“uncommonly” performed/ managed. A factor analysis can be used here to validate groupings as well. 
 Third, job positions will be analyzed in terms of job specifications by employing multiple linear 
regression analysis. The objective is to determine how variables such as number of years experience, 
formal education, and credentials implicate practitioners’ job positions in terms of the occupational tasks 
performed/managed and the commonly performed/managed and uncommonly managed job activities. 

Finally, Kline’s (1981) universalistic criteria for professionalism, devised for the purposes of his 
public administration research, are used to assess the results of the qualitative statistical analysis. For the 
purposes of this study, an argument for professionalization of public procurement, as a field within public 
administration, can be supported or refuted through qualification of the following consolidated criteria: 

 
1. The word profession is generally applied to a vocation or occupation built on a 
systematic body of knowledge and theory. 
 
2. Members of a profession are assumed to be imbued with a “sense of calling” or 
“mission” that transcends “baser, more self-seeking, less altruistic” motives and goals. 
 
3. A close relationship commonly exists between professional and the faculty, 
departments, and professional schools of universities. 
  
4. Pre-professional training is not confined to the university setting. 
 
5. At some point in an occupation’s profession to professional status, an association is 
formed. 
 
6. The strong service orientation of professionals leads them to strive constantly for ways 
to increase their knowledge for the betterment of those they serve. 
 
7. Organized professions have typically set rules and standards for the behavior of their 
membership. 

 
LITERATURE REVIEW 

 
What is a Profession in the Public Sector? 
 

One of the earliest attempts to identify the criteria of a profession was offered by Abraham 
Flexner (1915) who stated “Professions involve essentially intellectual operations with large individual 
responsibility; they derive their raw material from science and learning; this material they work up to a 
practical and definite end; they possess an educationally communicable technique; they tend to self-
organization; they are becoming increasingly altruistic in motivation.” Ernest Greenwood (1957) restated 
these characteristics when he contended that all professions seem to possess: (1) systematic theory, (2) 
authority, (3) community sanction, (4) ethical codes, and (5) a culture. 

In terms of public administration, Green, Keller and Wamsley (1993) challenge the sociological 
conception of what is a profession by noting that sociologists have diverted attention away from the 
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normative perspective so important to public administration. They contend that a different model is 
necessary in public administration, a model that builds upon political rather than technical justification for 
professional practice. For public administration, the field should re-conceptualize to identify what 
constitutes a profession in the public sphere, one that includes professional roles, competencies and 
structure. The hallmark of this model is founded on the premise that public administration should embrace 
the distinctiveness of its work, one that is predicated upon political awareness and technical proficiency. 
 Although we may still be debating what constitutes a profession one thing does become apparent 
across all the different perspectives; all professions require some given level of expertise. It is upon this 
premise that we look specifically at public procurement. 
 Public procurement has been defined as the “designated legal authority to advise, plan, obtain, 
deliver, and evaluate a government’s expenditures on goods and services that are used to fulfill stated 
objectives, obligations, and activities in pursuant of desired policy outcomes” (Prier and McCue, 2012). If 
this definition is correct then public procurement practitioners serve a central role in determining how 
governments across the world allocate resources that produce the goods and services demanded by citizens, 
and to do so in an economic and just manner. Similar to Green, Keller and Wamsley (1993) in terms of 
public procurement, what its practitioners do, and why, requires an understanding of its basis in fact and in 
law. Meanwhile, Arlbjorn and Freytag (2011) demonstrate how the advent of public-private-partnerships 
(PPP) and public-private-innovation (PPI) has blurred the distinctions between public and private 
procurement practitioners. 
 Doubtless there are at least three important dimensions that need to be recognized by those 
engaged in public procurement and they include 1) the legal basis for practitioners’ activities in discharging 
their responsibilities; 2) the organizational and structural boundaries of operative activities; and 3) the 
functional activities and intended outcomes of the practices used in the pursuit of governmental obligations. 
While the legal authority provides the basis for action of government, it also can prescribe specific 
procedures in how to do things or how to set up the institutions involved in procurement. The 
organizational dimension connects and structures the authoritative basis for pursuing any procurement 
action by aligning the functional activities and the choices practitioners make in a specific context. The 
functional procurement activities consist of the practices used in the pursuit of governmental obligations all 
of which operates within a particular institutional environment. 
 
What are Political Factors of Professionalization in PA? 
 
 The acceptance of public administration as a profession would imply a certain level of autonomy 
for the field. However, autonomy in public administration presupposes freedom from close supervision and 
presumes discretion (Freidson, 1986, 147). Additionally, the autonomy that comes with professionalization 
affects the processes by which laws are interpreted (Waldo, 1968, 145). It is the efficacy of constitutional 
arrangements involving bureaucratic reasoning in the delivery of public goods that has been a major 
challenge for understanding the behavior of public administration professionals (Buchanan, 1985; Ostrom, 
1974). 
 The conduct of government and the adequacy of its public services are shaped by the performance 
of professionals in government (Gargan, 1998). However, performance of government tasks is largely 
guided by theory and values. For example, Argyris (1991) cites the continual designing and action-
orientation of public administrators on the basis of “theories-in-use” that may be tacit or taken for granted. 
Meanwhile, regarding values, the salience of power in the study of public administration professionalism is 
paramount (Gargan, 1998, 1099). Different combinations of theory and value orientations create varied 
interpretations consisting of preferred political styles, public issues, and qualities of citizenship (Elazar, 
1984). 
 Despite the ambivalence that may emanate from professionalization, several arguments suggest 
that professionalism in public administration serves to provide clarity. Ingraham & Rosenbloom (1989) 
believe that the “politics” resulting from public administration professionalization should not be 
concentrated on political action or equity but rather the recreation of confidence in the expertise and 
competency of public administrators to become politically neutral administrators. Furthermore, White & 
McSwain (1990) support the idea of professionalization in public administration through the creation of 
doers, those who have a direct impact on accomplishing tasks, not as contract managers who outsource 
much of public sector activity due to lack of professional abilities. The advent of “think tanks” that provide 
elected officials advice also demonstrates a lack of public administrators’ professional abilities. No longer 
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are expertise and knowledge predicated by public officials (Niskanen, 1988). In the future, the stature of 
public administration professionalism will be largely dependent on the ideas, institutions, and policies that 
constitute public administrators’ approaches to governing (Harris & Milkis, 1989). 
 
How Does An Occupation Emerge? 
 
 Before an argument for professionalization of public procurement can take shape, public 
procurement must be identified as its own occupation. Simpson (1985) believes sociologists need to more 
closely examine the nexus of occupations and organizations, instead of concentrating attention on the 
dilemmas created by transactions between professions and organizations. Each occupation has its own 
unique history and possesses a pattern of structural and ideological features (Levi-Strauss, 1966, 24). “Two 
major considerations impel an individual to choose his occupation: the income it may bring him and the 
social status with which it is traditionally associated. With the first, the individual and his family may 
sustain their lives. Because of the second, society evolves a scale of values which are identified with the 
folkways and mores and which find expression in the social hierarchy of occupations” (Chen, 1947, 43). 
An individual’s desired values and expression, and those associated with the occupation of choice, are 
reflective of self-image. A person’s self-image is defined as a set of attitudes, beliefs, and opinions held by 
a person of himself or herself (Faunce, 1968, 93). In turn, a person’s self-image is dependent upon the 
support, encouragement, recognition, and acceptance of those whom that actor shares a relationship 
(Salaman, 1974, 22). Typically, we build relationships with the people we work with; the people who share 
our daily experiences and can relate to our interests and endeavors. 
 According to Freidson (1970), an occupation exists when workers perform the same activities and 
devise common methods that are used by new recruits (p. 71). In this manner, established practices become 
affiliated with specific tasks inherent to a particular occupation. Hughes (1958) observes that new 
occupations recruit from existing occupations leading to issues regarding formalized training for the new 
occupation that eventuates into a more formal credentialing system placing clearer boundaries and ways to 
create barriers to entry into the occupation around the occupation and governing entry (pp. 134-135). As an 
example, the development of the Certified Public Purchasing Officer (CPPO) and Certified Professional 
Public Buyer (CPPB) certification programs by the Universal Public Procurement Certification Council 
(UPPCC) illustrate how a new occupational area may be starting to take shape through a credentialing 
system. 
 New occupations develop when workers are needed by employers to do tasks that have not been 
done before or when needed tasks are sufficiently different from what exists and it becomes the primary job 
of enough workers (Crosby, 2002, 17). Economic expansion, population growth, technological innovation, 
intellectual advancement, and changes in trends could all have the effect of creating new tasks. Yet, it is 
particularly important to the development of an occupation that individuals from different backgrounds 
perform similar services (Blum et al., 1988, 112). 
 
Theoretical Similarities/ Differences of Private and Public Procurement 
 
 Beginning in the 1980s and 1990s, the formation of public-private partnerships established the 
necessity of public practitioners to consider stakeholder interests such as business private investors (Kettle, 
2002; Cooper, 2003). However, best practices have not been vested to address the various dynamics at each 
level of government (Steinfeld & Thai, 2013, 68). At one extreme, there are prescriptive and regulated 
structures, where executives or directors are heavily involved in the majority of the procurement process. 
At the other end, there are loosely guided approaches where responsibilities are devolved and procurement 
is viewed as a managerial function (Peters, 1996). 
 The objectives of the public sector, and also for public procurement, are wider than traditional 
private sector objectives such as profit maximization, sustenance, advancement, and networking. Such 
objectives involve the delivery of a wide range of public services, such as law and order, health, education, 
defense, transportation, the environment, and social services. Thus, the scope of public sector organizations 
is typically broader than the scope of private companies with regards to diversity and serving consumers’ 
needs (Erridge, 2007). As a result, an increasing recognition of the strategic role of public procurement has 
emerged which applies cost saving functions to cover more general governmental objectives (Zheng et al., 
2007). 
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 The direct responsibility of politicians in public procurement is another differentiator from private 
procurement (Murray, 1999). Evald and Freytag (2007, p. 31) find that, in the public sector: 
 

• Users are citizens not customers. 
• Target groups are identified according to rights not segmentation. 
• Changes are politically driven instead of demand-driven. 
• Services are mostly defined by experts and politicians less defined by users. 
• Communication is geared towards regulating behavior and informing of rights, not positioning the 

enterprise. 
• Public enterprises are budget-driven and less concerned about market innovation. 
 

In the public sector, procurement practitioners seek to include as many vendors as possible to increase 
competition, whereas in the private sector practitioners minimize the number of vendors in order to reduce 
risks (Vaidya et al., 2006). Arlbjorn and Freytag (2012) determined that clear rules and regulations play 
decisive roles for the organization of purchasing in the public sector, especially in the tendering process 
which can be described as share purchases in the public and lost-for-good or always-a-share purchases in 
the private sector (p. 214). 
 

METHODOLOGY 
 
An overview describing the importance and process of emergence for new occupations has been 

presented. Also, from a literary and theoretical perspective, public and private procurement have been 
juxtaposed in the previous sections and what it means to be a professional in the public sector was 
discussed. Now, secondary data analysis of the UPPCC job survey is used to address professionalization in 
public procurement, and more broadly PA, by applying qualitative statistical methods. 
 The UPPCC is the primary certification body in the area of public procurement, offering the CPPB 
and CPPO training and credentialing process for individuals who are able to complete the program and pass 
certification examinations. In 2005-2006 the UPPCC determined that it was in the best interest of the 
certification process to conduct a thorough job analysis of public procurement in an effort to provide a 
defensible, valid, and sound method to test public purchasing practitioners wishing to achieve the CPPB or 
the CPPO designation. In 2006 the UPPCC hired Prometric, Inc. to execute the job analysis. Prometric has 
a long history of conducting job analyses, developing test specifications, and administering the exams 
across a host of professional certifications (CPA, JD, MD, etc.). Prometric conducted the job analysis for 
the UPPCC in 2007 and 2012. For the purpose of this study, the 2012 job analysis is being utilized for data 
collection and analysis. 
 The survey was sent to 30,980 valid e-mail addresses on May 3, 2012. There are 2,593 
respondents that completed the survey, which is estimated to have taken 35-45 minutes to complete. The 
final survey instrument was sent to members of the California Association of Public Procurement Officials, 
Florida Association of Public Procurement Officers, National Association of Educational Procurement, 
National Association of State Procurement Officials, National Contract Management Association and 
National Procurement Institute and the National Institute for Governmental Procurement: The Institute for 
Public Procurement. 

There are two main challenges that arise when using secondary data: validity and reliability. First, 
content validity refers to the extent by which the measure samples the domain adequately (Westen & 
Rosenthal, 2003, 609). The large number of job tasks (75) and the consultation of UPPCC committee 
members in designing the survey instrument sufficiently address issues related to content validity. 
Meanwhile, issues of criterion validity, such as the ability for the indicator values to accurately reflect 
practitioners’ management and performance of job tasks, is also not a problem because survey respondents 
quite simply, have either performed or managed the given job task currently or in the past. There is no 
regard as to the extent or frequency of performance or management therefore the criterion validly likely 
reflects true activity. Third, construct validity, which deals with the ability to use the measures to make 
assessments and reach conclusions in the study (Nunnally & Bernstein, 1994), is addressed through use of 
job tasks to portray KSA’s of public procurement practitioners. It is the KSA’s that determine the 
uniqueness of an occupation and can be assumed that KSA’s unique to the field of procurement, or public 
procurement exclusively, will be inherent to the specific job tasks (job activities) surveyed. Practitioners 
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would not be performing or managing job tasks beyond personal KSA’s because their supervisors would 
therefore not assign the job task or the practitioner would otherwise not be able to complete the task. 
 Reliability is an issue in this study for two reasons. First, response bias, which is the effect of 
nonresponses on the survey’s estimates (Creswell, 2009, 151), could have changed the survey results. Of 
the 30,980 valid e-mail addresses that surveys were sent to, only 2,593 respondents completed the survey. 
A different combination of respondents would have likely resulted in varying results regarding performance 
or management of job tasks, especially given the 75 tasks surveyed. Next, if the 2,593 respondents were to 
complete the survey for a second time, there may be a reliability issue on some of the more generalizable 
job tasks such as “facilitate movement of goods” or “conduct value analysis” whereby job tasks may relate 
to a large number of processes that could be considered arbitrary to the surveyed job task. For example, 
“facilitate movement of goods” could be an indicator for processes as varied as making a call to resolve a 
delivery issue to designing distribution channels. If a call was placed to resolve a delivery during one 
period but not another, then a survey respondent may have a different response as to whether that particular 
job task was performed and/or managed. However, since the data analysis is binary, the job task is either 
performed/ managed or not, then it is unlikely responses would change across periods, as respondents’ 
perception of whether or not their duties correspond to the job task in question would have no impetus to 
change even if actual duties changed, since the expectation may be that duties performed/ managed in the 
past may resurface in the future. 
 

RESEARCH DESIGN 
 

The research design is illustrated by the following three sets of hypotheses. First, in order to 
determine whether public procurement is different from the occupation of private procurement, as denoted 
by BLS, each job task on the UPPCC survey is aligned according to BLS occupational work duties. Each 
corresponding job task (job activity) variable is clustered around the inclusive BLS work duty and is thus 
recoded so that frequencies can be measured in terms of private procurement occupational work duties 
performed by public procurement practitioner survey respondents, in terms of specific job tasks inherent to 
each respective occupational work duty. By recoding the job tasks that correspond to each work task, and 
computing a new variable, it can be determined what proportion of public practitioner survey respondents 
perform and/or manage all the job tasks associated with the BLS occupational work task, thus indicating 
whether the BLS work task is comprehensively performed and/or managed by survey respondents. 
Secondly, surveyed job tasks that do not correspond to BLS occupational work tasks are clustered and 
aligned with corresponding job tasks in order to identify the job tasks that are completed by only the public 
procurement practitioner, not the private sector counterpart. The first research hypothesis is as follows: 

 
!!: Private procurement occupational work duties are reportedly performed and/or managed by public 

procurement practitioners. 
 

If the alternative hypothesis is accepted, then it can be argued that public procurement is a part of the more 
generalizable occupation of procurement. Yet, in order to state a case for the establishment of public 
procurement as its own occupation, the job tasks, and corresponding occupational work tasks of public 
procurement, must be sufficiently different from the BLS work duties of private procurement practitioners. 
The second research hypothesis is: 
 

!!: There are occupational work tasks reported by public procurement practitioners that are not 
performed by private practitioners. 

 
If both alternative hypotheses are accepted, then a case can be stated for the emergence of public 
procurement as an occupation. 

In order to garner support that public procurement is an occupational field warranting pursuit of 
professionalization, there must be a ranking of job descriptions (job positions) so that the field’s 
participants can be situated within the public procurement department or organization. First, the most 
commonly performed and/or managed public procurement job tasks are identified. Next, the uncommonly 
managed job tasks are identified. The public procurement job descriptions that most often perform and/or 
manage the common job tasks and those that most often manage the uncommon job tasks may be ranked 
higher in the organizational structure. 
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However, determining the threshold to use in establishing which job tasks are commonly 
performed and/or managed and which job tasks are uncommonly managed requires sensitivity analysis. For 
the threshold used to categorize commonly performed and/or managed job tasks, the 75 surveyed job task 
variables are recoded so that if the job task is neither performed nor managed, then a value of “1” is 
assigned to the variable. A value of “0” is assigned to each job task variable when a survey respondent 
indicates “performance,” “management,” or “both.” After recoding, if a job task variable has a mean of .2 
across all survey respondents, for example, then 20% of survey respondents neither perform nor manage 
the job task. In this case, 80% of respondents do perform and/or manage the job task. The sample mean and 
standard deviation are calculated for the means of each job task so that only job tasks performed and/or 
managed by a proportion of respondents falling beyond one standard deviation are included. The one 
standard deviation benchmark is used to separate those job tasks that are statistically more common. 

For the threshold used to categorize uncommonly managed job tasks, the 75 surveyed job task 
variables are recoded. A value of “1” is assigned to each job task variable when a survey respondent 
indicates “management” of a job task. A value of “0” is assigned to survey responses such as “neither,” 
“perform,” or “both.” The mean of means from each job task is calculated along with the standard deviation 
of the means. Since two survey responses, “manage” and “both,” indicate management of a job task, the 
recoding process is repeated except in the second case a value of “1” is assigned to “both” (perform and 
manage) with values of “0” assigned to the three other responses. The two resulting sample means are 
summed and the standard deviations are averaged to determine the threshold percentage for uncommonly 
managed job tasks. 
The research questions are as follows: 
 
Research Question A-  
What job tasks performed and/or managed serve to rank survey respondents’ job descriptions into a 
hierarchy of public procurement practitioners? 

 
  !!: There are job tasks commonly performed or managed by survey  respondents that serve to 

rank employees hierarchically. 
 
Research Question B-  
What job tasks managed serve to rank survey respondents’ job descriptions into a hierarchy of public 
procurement practitioners? 
 

!!: There are job tasks uncommonly managed by public procurement practitioners within each 
job description that serve to rank employees hierarchically. 
 

Once public procurement practitioners are ranked according to job descriptions (job positions) then 
categories can be formed in order to create tiers among the group. The categories can then be compared to 
each other according to job specifications such as experience, education, and credentials. If public 
procurement practitioners in job positions at the top of the hierarchy have more job specifications than 
those at the bottom, and there is an escalating prevalence of job specifications as a practitioner moves up 
the hierarchy of job positions, then it can be argued that certain categories, or classifications, of job 
positions should be professionalized based upon the esoteric job tasks and specifications of particular 
classifications within public procurement. The hypothesis and model specification is as follows: 
 
!!: Job positions ranked higher in the hierarchy have more job specifications than job positions low in the 

hierarchy. 
 
Model Specification 
 
RESULTS 
 
DISCUSSION 
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WKH� PRVW� FRQWHQWLRXV� GHEDWH� UHODWHV� WR� KRZ� ಫLQYROYHGಬ� VKRXOG� JRYHUQPHQWV� EH� LQ� WKH�
DFWXDO� GHOLYHU\� RI� SXEOLF� VHUYLFHV�� 7KH� 1HZ� 3XEOLF� 0DQDJHPHQW� �130�� UHIRUPV�
DGYRFDWHG�D�PLQLPDOLVW�UROH�RI�JRYHUQPHQW�LQ�SXEOLF�VHUYLFHV�ZLWK�D�SUHIHUHQFH�FHQWUHG�
RQ�WKH�SULYDWH�VHFWRU�DQG�&62V��DUJXLQJ�JRYHUQPHQW�RQO\�QHHGHG�WR�SOD\�D�UHJXODWRU\�
UROH�� (YHQ� ZKHUH� JRYHUQPHQW� LV� WR� SOD\� D� UROH�� WKH� GLVWULEXWLRQ� RI� UHVSRQVLELOLWLHV�

EHWZHHQ�SROLWLFLDQV�DQG�EXUHDXFUDWV�KDV�RIWHQ�EHHQ�DQ�DUHD�RI�FRQWHQWLRQ���
�
,W� LV� FOHDU� WKDW� WKH� HIIHFWLYH� GHOLYHU\� RI� SXEOLF� VHUYLFHV� UHTXLUHV� WKH� FRRUGLQDWHG�
DFTXLVLWLRQ� RI� PDWHULDOV� DQG� HTXLSPHQW� ZKLFK� WKH� VWDWH� SXUFKDVLQJ� DSSDUDWXV� PXVW�
DFFRPSOLVK� �+XQMD�� �������7R�EH�DEOH� WR�PHHW� WKH�GHPDQG� IRU�VHUYLFHV��JRYHUQPHQWV�
SXUFKDVH�JRRGV�DQG�VHUYLFHV�IURP�WKH�PDUNHWSODFH��2GKLDPER�DQG�.DPDX�����������,W�
LV�GLIILFXOW�WR�LPDJLQH�KRZ�D�VWDWH�FDQ�GHOLYHU�VXEVWDQWLDO� LPSURYHPHQWV�LQ�WKH�ZHOOEHLQJ�
RI� LWV� FLWL]HQV� ZLWKRXW� HIIHFWLYH� SXEOLF� SURFXUHPHQW� SROLFLHV� DQG� WKHLU� LPSOHPHQWDWLRQ��
&LWL]HQV� LQWHUDFW� ZLWK� WKHLU� JRYHUQPHQW� WKURXJK� SXEOLF� VHUYDQWV� ದ� WKH� EDFNERQH� DQG�

KHDUWEHDW�RI�WKH�SXEOLF�VHUYLFH��0OH������������7KHVH�SXEOLF�VHUYDQWV�LPSOHPHQW�SROLFLHV�
SDVVHG�E\�WKH�SROLWLFDO�FODVV�DQG�WKH\�DUH�HTXDOO\�KHOG�DGPLQLVWUDWLYHO\�DFFRXQWDEOH�E\�
WKH�SROLWLFLDQV��7KURXJK�UHJXODUO\�DSSHDULQJ�EHIRUH�RYHUVLJKW�FRPPLWWHHV�RI�SDUOLDPHQW�
OLNH� WKH�3XEOLF�$FFRXQWV�&RPPLWWHHV� �3$&V���SXEOLF�VHUYDQWV�DQVZHU�TXHVWLRQV� UDLVHG�
E\� WKH� $XGLWRU� *HQHUDO� �$*�� RI� D� FRXQWU\� RU� DUH� SXW� WR� WDVN� WR� H[SODLQ� DQ\� LVVXHV�
SHUWDLQLQJ�WR�WKHLU�UHVSHFWLYH�VHFWRUV�RI�MXULVGLFWLRQ���
�
:KLOH�SXEOLF�SURFXUHPHQW�PDLQO\�IRFXVHV�RQ�\LHOGLQJ�YDOXH�IRU�PRQH\�IRU�WKH�FRQWUDFWLQJ�
DXWKRULWLHV�� LW� LV�D�SRZHUIXO� WRRO� WR�SXUVXH�EURDGHU�VRFLDO� HFRQRPLF�JRDOV� �$OEDQR�DQG�

.LP�� ����������� 3XEOLF� SURFXUHPHQW� LV� D� YLWDO� SXEOLF� VHUYLFH� GHOLYHU\� LQLWLDWLYH�� RZLQJ�
SDUWO\�WR�WKH�DPRXQWV�RI�PRQH\�WKDW�DUH�H[SHQGHG�WKURXJK�LW��,WV�HIIHFWLYH�PDQDJHPHQW�
KDV� WKH�SRWHQWLDO� WR� LPSURYH� WKH�FDSDFLW\� RI�JRYHUQPHQWV� WR�GHOLYHU�SXEOLF� VHUYLFHV�� ,W�
WKXV�EHFRPHV�DQ�LPSHUDWLYH�IRU�HYHU\�SXEOLF�RUJDQL]DWLRQ�SXW�LQ�SODFH�HIIHFWLYH�V\VWHPV�
RI�SURFXUHPHQW� WR�SURWHFW�VWDNHKROGHUVಬ� IXQGV��6KDZ���������7KH�VWDNHKROGHU� IXQGV� LQ�
WKH� FRQWH[W� RI� JRYHUQPHQW� DJHQFLHV� DUH� WKH� WD[SD\HUಬV� PRQH\V�� 7KH� SURFXUHPHQW�
IXQFWLRQ� VKRXOG� IRUP� D� NH\� SDUW� RI� DQ\� PDQDJHPHQW� VWUDWHJ\� E\� DQ\� JRYHUQPHQW��
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%DVKHND� ����������� HOXFLGDWHV� KRZ� LW� LV� QR� ORQJHU� GRXEWDEOH� DPRQJ� SROLF\� PDNHUV��
SURIHVVLRQDOV� DQG� DFDGHPLFV� WKDW� SXEOLF� SURFXUHPHQW� LV� FHQWUDO� LQ� IDFLOLWDWLQJ�
JRYHUQPHQW�RSHUDWLRQV� LQ�ERWK�GHYHORSHG�DQG�GHYHORSLQJ� FRXQWULHV��ZKLOH�$UURZVPLWK�
�������� 7ULRQIHWWL� �������� DQG� %UXOKDUW� DQG� 7ULRQIHWWL� ������� GHPRQVWUDWH� KRZ� SXEOLF�
SURFXUHPHQW�IDFLOLWDWHV�WKH�UXQQLQJ�RI�JRYHUQPHQWV���

�
7KH� IDFW� WKDW� JRYHUQPHQW� VSHQGV� D� ORW� RI� PRQH\� RQ� SXEOLF� SURFXUHPHQW� PDNHV� LWV�
PDQDJHPHQW�D�PDWWHU�RI�FRQFHUQ�IRU�HYHU\�OHYHO�RI�JRYHUQPHQW��&RJJEXQ������������,Q�
WKLV� UHJDUG��DOO�SXEOLF� DJHQFLHV�� UHJDUGOHVV�RI� VL]H�RU� OHYHO�RI�JRYHUQPHQW�� UHTXLUH� WKH�
SXUFKDVH�RI�JRRGV�DQG�VHUYLFHV�WR�VXSSRUW�WKHLU�IXQFWLRQV��7KDL�	�*ULPP���������3XEOLF�
SURFXUHPHQW� LV� QRW� RQO\� DQ� HFRQRPLF� EXW� D� SROLWLFDO� DFWLYLW\�� ,W� LV� D� FHQWUDO� SLHFH� RI�
IXQFWLRQ� WKURXJK�ZKLFK� SROLWLFDO� VWULQJV� FRQWLQXH� WR� EH� SXOOHG� E\�SHRSOH�ZLWK�GLYHUJHQW�
LQWHUHVWV��$V�ZHOO�DV�EHLQJ�DQ� LPSRUWDQW� DQG�VRPHWLPHV�DPXVLQJ�DFWLYLW\�� SROLWLFV� LV�D�
PHFKDQLVP�IRU�DFKLHYLQJ�VRFLHWDO�JRDOV���

�
&R[��%XUN�DQG�0RUJDQ����������LQVLVW�WKDW�JRYHUQPHQW�GHFLVLRQ�PDNLQJ�LV�WKH�SURGXFW�RI�
LQWHUDFWLRQ� RI� ERWK� DGPLQLVWUDWRUV� �FLYLO� VHUYDQWV�� DQG� SROLWLFLDQV� �ERWK� HOHFWHG� DQG�
XQHOHFWHG��� +RZHYHU�� ILQGLQJ� DQ� DSSURSULDWH� EDODQFH� RI� SROLWLFDO� DQG� DGPLQLVWUDWLYH�
SDUWLFLSDWLRQ� LV� WKH� FHQWUDO� SUREOHP� RI� JRYHUQDQFH� LQ� D� PRGHUQ� UHSUHVHQWDWLYH�
GHPRFUDF\��,Q�D�GHPRFUDF\��SXEOLF�VHUYDQWV�DFW�DV�DJHQWV�RI�WKH�H[HFXWLYH�ZKLFK�DOVR�
GHOHJDWHV� SRZHU� WR� SROLWLFLDQV�� 3ROLWLFLDQV� DOVR� DFW� DV� DJHQWV� RI� WKH� FLWL]HQV�ZKR� KROG�
WKHP� DFFRXQWDEOH�� HVSHFLDOO\� WKURXJK� HOHFWLRQV�� IRU� ZKDWHYHU� JRHV� ZURQJ�� (OHFWHG�
UHSUHVHQWDWLYHV� KROG� WKH� RULJLQDO� PDQGDWH� IURP� WKH� FLWL]HQV�� 7KLV� ORJLF� H[SODLQV� ZK\�

SROLWLFLDQV�JR�WR�WKH�PDVVHV�WR�VHHN�IRU�WKHLU�UHQHZHG�PDQGDWHV�DW�HOHFWLRQ�WLPHV�XQOLNH�
DGPLQLVWUDWRUV� ZKR� DUH� VLPSO\� DSSRLQWHG� DQG� VHUYH� RQ� D� SHUPDQHQW� EDVLV��
QRWZLWKVWDQGLQJ�WKH�130�GRFWULQH�RI�FRQWUDFW�EDVHG�HPSOR\PHQW��3XEOLF�VHUYDQWV�ZRUN�
IRU�JRYHUQPHQWV� WR�GHOLYHU� WKH�PDQ\�SXEOLF�VHUYLFHV�QHHGHG�E\�FLWL]HQV��*RYHUQPHQWV�
GHOLYHU�VHUYLFHV� WKURXJK�HIILFLHQW� VHUYLFH�V\VWHPV�GULYHQ�E\�FRUH�SXEOLF�VHUYLFH�YDOXHV�
DV�RSSRVHG�WR�ಫPDQDJHULDO�YDOXHVಬ���
�



4 

 

,Q�PDQ\�PRGHUQ�VRFLHWLHV��PRUH�WKDQ�RQH�WKLUG��DQG� LQ�VRPH�FDVHV�DSSURDFKLQJ�ದRU�ದ
H[FHHGLQJ�D�KDOI��RI�ZKDW�LV�HDUQHG�LQ�WKH�HFRQRP\�LV�WDNHQ�DV�WD[HV�DQG�WKHQ�UHF\FOHG�
WKURXJK� WKH� SXEOLF� EXGJHW� WR� DFKLHYH� D� YDULHW\� RI� SXEOLF� SXUSRVHV� �%DOO� DQG� 3HWHUV��
���������$�PDMRU� SROLWLFDO� FKRLFH� LV�ZKDW� JRRGV� DQG� VHUYLFHV�ZLOO�EH� SXEOLFO\� SURYLGHG�
DQG�ZKLFK�ZLOO�EH�OHIW�WR�WKH�PDUNHW�WR�SURYLGH��:LWK�WKH�UHDVVHUWLRQ�RI�JRYHUQPHQW
V�UROH�

LQ� WKH� ODVW� GHFDGH�� D� UHYLYDO� RI� VFKRODUO\� DQG�SUDFWLWLRQHU� LQWHUHVW� LQ� SXEOLF� VHUYLFHV� LQ�
GHYHORSLQJ�FRXQWULHV��%DWOH\��0F&RXUW�DQG�0FORXJKOLQ��������KDV�LQWHQVLILHG��6FKRODUO\�
DWWHQWLRQ�RQ�WKH�UROH�RI�SROLWLFLDQV�DQG�DGPLQLVWUDWRUV�LQ�SROLF\�LPSOHPHQWDWLRQ�KDV�FRPH�
XQGHU�LQFUHDVHG�IRFXV���
�
:KHQ�SXEOLF� SURFXUHPHQW�VWDUWHG� UHFHLYLQJ� VRPH�DWWHQWLRQ� ERWK� LQ�JRYHUQPHQW�DQG� LQ�
HGXFDWLRQDO� SURJUDPPHV�� URXJKO\� KDOI� D� FHQWXU\� DJR�� WKH� PDLQ� HPSKDVLV� ZDV� RQ�
H[HFXWLQJ� WKH� SXUFKDVLQJ� SURFHVV� FRUUHFWO\�� (GXFDWLRQ� IRFXVHG� RQ� WHDFKLQJ� WKH� OHJDO�
UXOHV� DQG� WKH� VWHSV� WR� EH� WDNHQ� WR� FRUUHFWO\� DFTXLUH� WKH� UHTXHVWHG� PDWHULDOV� DQG�

VHUYLFHV� �7HOJHQ� DQG� 7KDL�� ��������������7KH� ILHOG� RI� SXEOLF� SURFXUHPHQW� KDV�
GHYHORSHG� TXLWH� GUDPDWLFDOO\� IURP� WKDW� VWDJH�� 7KH� SXEOLF� SURFXUHPHQW� IXQFWLRQ� KDV�
EHFRPH� PXFK� PRUH� FRPSOH[� WKDQ� EHIRUH� DQG� SXEOLF� SURFXUHPHQW� RIILFLDOV� PXVW�
FRQVWDQWO\�GHDO�ZLWK�D�EURDG�UDQJH�RI�LVVXHV��$OEDQR��6LQGHU�DQG�7KDL������������ZLWKLQ�
WKH� FKDQJLQJ� FRQWH[W� RI� JRYHUQPHQW� RSHUDWLRQV�� 3XEOLF� SURFXUHPHQW� KDV� D� VLJQLILFDQW�
UROH� LQ� VXFFHVVIXO�PDQDJHPHQW� RI� SXEOLF� UHVRXUFHV� �2(&'�� �������$V� WKH� VFRSH�DQG�
UHDFK�RI�SXEOLF�SROLFLHV�KDV�LQFUHDVHG�LQ�GHPRFUDFLHV��WKHUH�KDV�EHHQ�D�FRUUHVSRQGLQJ�
GHPDQG� IRU�PRUH� SDUWLFLSDWLRQ� E\� DIIHFWHG� LQWHUHVWV��:LWKLQ� WKLV� LQWHUHVW�� GHPDQGV� IRU�
LQFUHDVHG� LQYROYHPHQW� DQG� SDUWLFLSDWLRQ� LQ� NH\� JRYHUQPHQW� IXQFWLRQV� HPHUJH� IURP� D�

QXPEHU� RI� DFWRUV�� $V� SDUW� RI� WKH� GHPRFUDWL]DWLRQ� HIIRUWV�� PDQ\� FRXQWULHV� KDYH�
XQGHUWDNHQ� SXEOLF� SURFXUHPHQW� UHIRUPV�� 7KLV� LQFUHDVHG� GHPDQG� IRU� SDUWLFLSDWLRQ�
FKDOOHQJHV� WKH�H[SHFWDWLRQV� WKDW� WKH� WDVN�RI�SXEOLF� DGPLQLVWUDWLRQ� LV�SULPDULO\� WKH�QRQ�
SROLWLFDO� LPSOHPHQWDWLRQ�RI�SROLWLFDO�ZLOO�H[SUHVVHG�LQ�VWDWXWHV��DQG�WKDW�DGPLQLVWUDWLRQ�LV�
WKH�SXUYLHZ�RI�H[SHUWV�DQG�SURIHVVLRQDOV��%U\QHU��������������
�
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0F&XH�DQG�3LW]HU��������UHSRUWHG�WKDW�WUDGLWLRQDOO\��SXEOLF�SURFXUHPHQW�ZDV�RUJDQL]HG�
DV�D�FHQWUDOL]HG� IXQFWLRQ�RI�JRYHUQPHQW��+RZHYHU��GXH� WR� WKH�GHPRFUDWL]DWLRQ�DJHQGD�
WKDW�VDZ�WKH�UHQHZHG�IRFXV�RQ�GHFHQWUDOL]HG�V\VWHPV�RI�PDQDJHPHQW�DV�DGYRFDWHG�E\�
DGYRFDWHV� RI� WKH�PLQLPDOLVW� VWDWH� LGHRORJ\�� GHFHQWUDOL]HG� SXEOLF� SURFXUHPHQW� V\VWHPV�
HPHUJHG��7KHVH�UHIRUPV�VDZ�WKH�SXEOLF�SURFXUHPHQW�IXQFWLRQ�EHLQJ�UHPRYHG�IURP�WKH�

KDQGV�RI�SROLWLFLDQV�DQG�HQWUXVWHG� ಫWR� WHFKQLFDO�VWDIIಬ�DV�D�VWUDWHJ\�RI�SURIHVVLRQDOL]LQJ�
WKH� IXQFWLRQ� DQG�PDNLQJ� LW� PRUH� HIILFLHQW�� 3XEOLF� SURFXUHPHQW� UHIRUPV� LQ� $IULFD� KDYH�
JHQHUDOO\� VKLHOGHG� WKH� SURFXUHPHQW� SURFHVVHV� IURP� SROLWLFLDQV� DQG� PRUH� SRZHUV� DUH�
DYDLOHG� WR� WKH� WHFKQLFDO� SHRSOH�� :KLOH� VHYHUDO� SUHVFULSWLRQV� RQ� LQFUHDVLQJ� SXEOLF�
SURFXUHPHQW�HIILFLHQF\�KDYH�EHHQ�DGYDQFHG��QRQH�KDV�FRYHUHG� WKH�UROH�RI�SROLWLFLDQV��
,QGHHG�� WR� GLYRUFH� WKH� VWXG\� RI� GHYHORSPHQW� DGPLQLVWUDWLRQ� IURP� SROLWLFV� ZRXOG� EH�
VKRUWVLJKWHG�DQG�LQFRPSOHWH��%DVX��������������
�
-RKQ�6WXDUW�0LOO������������H[WHQVLYHO\�GLVFXVVHG�WKH�SURSHU�UROH�RI�WKH�OHJLVODWXUH�LQ�D�

GHPRFUDWLF� VRFLHW\�� +H� LQGLFDWHG� WKDW� WKH� SURSHU� UROH� RI� WKH� OHJLVODWXUH� �FRPSRVHG� RI�
SROLWLFLDQV��LV�WR�ZDWFK�DQG�FRQWURO�JRYHUQPHQW�� WR�WKURZ�OLJKW�RI�SXEOLFLW\�RQ�LWV�DFWV��WR�
FRPSHO� D� IXOO� H[SRVLWLRQ� DQG� MXVWLILFDWLRQ� RI� DOO� RI� WKHP� ZKLFK� DQ\� RQH� FRQVLGHUV�
TXHVWLRQDEOH��WR�FHQVXUH�WKHP�LI�IRXQG�FRQGHPQDEOH��DQG�LI�WKH�PHQ�ZKR�FRPSRVH�WKH�
JRYHUQPHQW� DEXVH� WKHLU� WUXVW�� WKH\� VKRXOG� EH� H[SHOOHG� IURP� RIILFH� DQG� DSSRLQW� WKHLU�
VXFFHVVRU��7KLV�KLVWRULFDO�IDFW�SRVLWLRQV�WKH�UROH�RI�SROLWLFLDQV�DW�WKH�FRUH�RI�PRVW�SXEOLF�
DGPLQLVWUDWLRQ� GLVFRXUVHV� LQFOXGLQJ� SXEOLF� SURFXUHPHQW�� ,I� WKRVH� PDQDJLQJ� SXEOLF�
SURFXUHPHQW�PLVEHKDYH��LW�LV�WKH�GXW\�RI�WKH�SROLWLFLDQV�WR�H[SHO�WKHP�DQG�DSSRLQW�WKHLU�
VXFFHVVRUV���

�
,Q� WKH� VHPLQDO� HVVD\� HQWLWOHG�� ಫ7KH� VWXG\� RI� DGPLQLVWUDWLRQಬ� WKDW� ILUVW� DSSHDUHG� LQ� WKH�
3ROLWLFDO� 6FLHQFH� 4XDUWHUO\� RI� ����� :RRGURZ� :LOVRQ�� SODQWHG� WKH� VHHGV� IRU�
DGPLQLVWUDWLYH�HIILFLHQF\��$�\RXQJ�SURIHVVRU�RI�3ROLWLFDO�6FLHQFH�DW�3ULQFHWRQ�8QLYHUVLW\�
DW� WKH� WLPH��:LOVRQ� SURSRVHG� IRXU� LVVXHV� IRU� VWXG\� DQG� GLVFXVVLRQ� LQ� WKH� GLVFLSOLQH� RI�
SXEOLF� DGPLQLVWUDWLRQ�� QDPHO\�� ���� VHSDUDWLRQ� RI� SROLWLFV� IURP� DGPLQLVWUDWLRQ�� ����
FRPSDUDWLYH�DQDO\VLV�RI�SROLWLFDO�DQG�SULYDWH�RUJDQL]DWLRQV������LPSURYLQJ�HIILFLHQF\�ZLWK�
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EXVLQHVV�OLNH� SUDFWLFHV� DQG� DWWLWXGHV� WRZDUG� GDLO\� RSHUDWLRQV�� DQG� ���� LPSURYLQJ� WKH�
HIIHFWLYHQHVV� RI� SXEOLF� VHUYLFH� WKURXJK�PDQDJHPHQW� DQG� WUDLQLQJ� RI� FLYLO� VHUYDQWV�� DV�
ZHOO�DV�HQFRXUDJLQJ�PHULW�EDVHG�DVVHVVPHQW��%\������� LQ�D�JURXQG�EUHDNLQJ�ERRN��RQ�
ಫ3ROLWLFV� DQG� $GPLQLVWUDWLRQಬ�� *RRGQRZ� EHFDPH� D� PDMRU� SURSRQHQW� RI� WKH� :LOVRQLDQ�
SROLWLFVದDGPLQLVWUDWLRQ�GLFKRWRP\��*RRGQRZ�QRWHG�WKDW�SROLWLFV�KDG�WR�GR�ZLWK�SROLFLHV�RU�

H[SUHVVLRQV�RI�WKH�VWDWH�ZLOO�ZKLOH�DGPLQLVWUDWLRQ�KDG�WR�GR�ZLWK�WKH�H[HFXWLRQ�RI�WKHVH�
SROLFLHV� �+HQU\������������� �7KH�VHSDUDWLRQ�RI�SROLWLFV� IURP�DGPLQLVWUDWLRQ��:LOVRQ�DQG�
*RRGQRZ�EHOLHYHG��ZRXOG�SURPRWH�HIILFLHQF\�LQ�WKH�UXQQLQJ�RI�JRYHUQPHQW��,Q�WKH�����V�
WKLV� GHEDWH� UHFHLYHG� D� VWURNH� ZLWK� WKH� GHFODUDWLRQ� E\� +HUEHUW� 6LPRQ� WKDW� VHSDUDWLQJ�
SROLWLFV�IURP�DGPLQLVWUDWLRQ�ZDV�D�PHUH�SURYHUE���

��� 7+(�5(6($5&+�352%/(0�
7KH� GHVLUH� WR� KDYH� HIILFLHQW� SXEOLF� SURFXUHPHQW� V\VWHPV� LV� XQGRXEWHGO\� D� NH\� SROLF\�
DJHQGD�LQ�$IULFD�DQG�ZLOO�SRVVLEO\�UHPDLQ�VR�LQ�WKH�QHDU�IXWXUH�GXH�WR�WKH�VLJQLILFDQFH�RI�
WKH� SXEOLF� SURFXUHPHQW� IXQFWLRQ� LQ� WKH� UXQQLQJ� RI� JRYHUQPHQWV�� :KLOH� WKH� SULQFLSDO�
WDUJHW� RI� QXPHURXV� UHIRUPV� �LQFOXGLQJ� SXEOLF� SURFXUHPHQW� UHIRUPV�� GXULQJ� WKH� ORQJ�
H[LVWHQFH� RI�JRYHUQPHQWV�KDV� ODUJHO\�EHHQ� WKH�HIILFLHQF\�� RU� ODFN�RI� LW� �3HWHUV���������
WKHUH� FRQWLQXHV� WR� EH� D� JODULQJ� GHILFLW� LQ� WKH� IXQFWLRQLQJ� RI� DGPLQLVWUDWLYH� V\VWHPV�

�$QLWKD�� ������� ,W� LV� NQRZQ�� DV� %ROWRQ� ����������� GHPRQVWUDWHV�� WKDW� WKH� VL]H� DQG�
YROXPH� RI� JRYHUQPHQW� SURFXUHPHQW� FRQWUDFWV� IDFLOLWDWHV� WKH� JRYHUQPHQWಬV� GHFLVLRQV�
ZLWK�UHJDUG�WR�ZKHQ�DQG�ZKRP�LW�FRQWUDFWV�ZLWK��DQG�WKHVH�GHFLVLRQV�DIIHFW�D�QXPEHU�RI�
LVVXHV�� 0HDQZKLOH�� %U\QHU� ����������� LQIRUPV� XV� WKDW� GLIIHUHQW� SROLFLHV� SRVH� GLIIHUHQW�
FKDOOHQJHV� IRU�SXEOLF�DGPLQLVWUDWLRQ��6RPH�SROLFLHV� WHQG� WR�EH�DVVRFLDWHG�ZLWK�SROLWLFDO�
DUUDQJHPHQWV� WKDW� LPSOLFDWH� EXUHDXFUDF\� LQ�ZD\V� WKDW� DUH� TXLWH� FRQVLVWHQW� ZLWK� RWKHU�
VWURQJO\�KHOG� YDOXHV� RI� GHPRFUDWLF� DFFRXQWDELOLW\� DQG� UHSUHVHQWDWLRQ�� DQG� \HW� RWKHU�
SROLFLHV�DUH�VLPSO\�PRUH�SUREOHPDWLF��3XEOLF�SURFXUHPHQW�SROLFLHV�DSSHDU�DFURVV�WKHVH�
WZR� VWUDQGV� RI� FKDOOHQJHV�� 3XEOLF� SURFXUHPHQW� SROLFLHV� DUH� QRW� RQO\� DVVRFLDWHG� ZLWK�

SROLWLFDO�DUUDQJHPHQWV�EXW�WKH\�DUH�DOVR�SUREOHPDWLF���
�
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7RGD\�� SXEOLF� SURFXUHPHQW� RIILFLDOV� VSHQG� PRUH� WLPH� DQVZHULQJ� SURFXUHPHQW� DXGLW�
TXHULHV� DQG� DSSHDULQJ� EHIRUH� SDUOLDPHQWDU\� RYHUVLJKW� FRPPLWWHHV� DQG� RWKHU�
DGPLQLVWUDWLYH� RUJDQV� RI� JRYHUQPHQW� OLNH� WKH� RPEXGVPDQ� DQG� FULPLQDO� LQYHVWLJDWLRQ�
GLUHFWRUDWHV�WKDQ�HYHU�EHIRUH��7KLV�GHYHORSPHQW�SRUWUD\V�VLJQV�RI�D�UDWKHU�SUREOHPDWLF�
IXQFWLRQ�RI�JRYHUQPHQW��6HYHUDO�RYHUVLJKW�ERGLHV�DUH�HVWDEOLVKHG�WR�LQFUHDVH�WKH�OHYHOV�

RI� WUDQVSDUHQF\� DQG� DFFRXQWDELOLW\�� $V� D� VLJQ� RI� DGPLQLVWUDWLYH� DFFRXQWDELOLW\�� SXEOLF�
RIILFLDOV�PXVW�UHVSRQG�WR�DQ\�TXHULHV�DERXW�KRZ�SDUWLFXODU�SURFXUHPHQW�SURFHVVHV�FRXOG�
KDYH� EHHQ� XQGHUWDNHQ�� 2WKHU� WKDQ� DGPLQLVWUDWLYH� DFFRXQWDELOLW\�� WKH� IXQFWLRQ� KDV� WR�
GHPRQVWUDWH� SROLWLFDO� DQG� VRFLDO� DFFRXQWDELOLW\� LQ� WKH� H\HV� RI� WKH� FLWL]HQV�� 3ROLWLFDO�
SDUWLFLSDWLRQ� LQ� SXEOLF� SURFXUHPHQW� DUJXDEO\� DIIRUGV� FLWL]HQV� DQ� RSSRUWXQLW\� WR�
FRPPXQLFDWH� LQIRUPDWLRQ�WR�JRYHUQPHQW�RIILFLDOV�DERXW� WKHLU�FRQFHUQV�DQG�SUHIHUHQFHV�
DQG� WR� SXW� SUHVVXUH� RQ� WKHP� WR� UHVSRQG� WR� DQ\� FRQFHUQV�� ,Q� D� GHPRFUDWLF� V\VWHP��
FLWL]HQV�KDYH� WKH� ULJKW� WR�H[SUHVV� WKHLU� YLHZV�DQG�DWWLWXGHV� WRZDUGV�DOPRVW�HYHU\WKLQJ�
KDSSHQLQJ� LQ� WKH� SXEOLF� VSKHUH�RU� FRQFHUQLQJ� WKHLU� RZQ� LQWHUHVWV� �9HUED� HW�DO�� �������

3XEOLF�SURFXUHPHQW�FDQQRW�EH�DQ�H[FHSWLRQ�WR�WKLV�NQRZQ�GHPRFUDWLF�SULQFLSOH���
�
$�VLJQLILFDQW� SRUWLRQ�RI� FRQWHPSRUDU\�SURFXUHPHQW� OLWHUDWXUH� IRFXVHV�RQ�PDQDJLQJ� WKH�
RSHUDWLRQ� DV� VXJJHVWHG� E\� WKH� ZRUNV� RI� 6HPHQWHOOL� ������� ����� \HW� WKHUH� DUH� PRUH�
VWUDWHJLF�PDWWHUV�RI�FRQFHUQ�LQ�UHJDUG�WR�WKH�SXEOLF�SURFXUHPHQW�IXQFWLRQ��7KH�ODQJXDJH�
HPSOR\HG�LQ�PRVW�RI� WKH� OLWHUDWXUH�UHIOHFWV�WKH�ODQJXDJH�RI�VFLHQFH��HYRNLQJ�GLVFLSOLQHG�
HQJLQHHUHG� DQG� UHODWLYHO\� FOHDQ� SURFHVVHV� �6HPHQWHOOL�� ���������� +RZHYHU�� WKH�
SURFXUHPHQW� SUDFWLFH� LV� IXOO� RI� XSV� DQG� GRZQV� SXQFWXDWHG� E\� WKH� YLVLEOH� DQG� LQYLVLEOH�
KDQG� RI� SROLWLFLDQV� \HW� WKHLU� UROH� LV� UDUHO\� D� VXEMHFW� RI� WUXH� VFKRODUVKLS� LQ� SXEOLF�

SURFXUHPHQW� GLVFRXUVH�� 7KLV� QHJOHFW� KDV� FUHDWHG� D� VWUHDP� RI� TXHVWLRQV� EXW� ZLWKRXW�
DQVZHUV�� <HW�� LW� LV� VXFK� LQIRUPDWLRQ� WKDW� ZRXOG� EH� WKH� EHGURFN� IRU� DQ\� VWUDWHJ\� WR�
VXJJHVW� SHUIRUPDQFH� LPSURYHPHQWV�� 7KH� JUHDWHVW� FKDOOHQJH� WKXV� UHODWHV� WR� WKH�
DSSURSULDWH� UROH� RI� SROLWLFLDQV� LQ� SXEOLF� SURFXUHPHQW�� 7KH� H[LVWLQJ� SXEOLF� SURFXUHPHQW�
ODZV� DQG� IUDPHZRUNV� DUH� D� GHPRQVWUDWLRQ� RI� DGPLQLVWUDWLYH� VKLHOGV� WKDW� SUHYHQW�
SROLWLFLDQV�IURP�SDUWLFLSDWLQJ�LQ�WKH�WHFKQLFDO�SURFHVVHV�RI�SURFXUHPHQW��<HW��LQWULJXLQJO\��
SROLWLFLDQV�LQ�UHDOLW\�KDYH�HQGHG�GRLQJ�PRUH�LQ�SURFXUHPHQW�GHFLVLRQV��8VLQJ�WKH�ಫNLQJVಬ�
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VSUHDG� DFURVV� WKH� SXEOLF� EXUHDXFUDF\�� SROLWLFLDQV� XVH� HLWKHU� GLUHFWV� RU� LQGLUHFW�
LQWHUYHQWLRQV� WR� DZDUG� WHQGHUV� DUELWUDULO\�� GLVUHJDUGLQJ� H[LVWLQJ� SROLFLHV�� 7KLV� SDSHU�
DWWHPSWV�WR�ILOO�WKLV�NQRZOHGJH�YRLG�E\�GHPDUFDWLQJ�KRZ��ZKHQ�DQG�ZKHUH�SROLWLFLDQV�FDQ�
SDUWLFLSDWH� LQ� SXEOLF� SURFXUHPHQW� WKURXJK� IRUPDOL]HG� ZD\V�� � 7KLV� GHEDWH� LV� SRVVLEO\�
FOHDUHU�ZLWK�DQ�XQGHUVWDQGLQJ�RI�WKH�FRQWH[W� LQ�ZKLFK�WKH�SXEOLF�IXQFWLRQ�RSHUDWHV��7KH�

QH[W�VHFWLRQ�WXUQV�WR�WKDW�HIIRUW���
��� 7+(�&217(;7�2)�38%/,&�352&85(0(17�,1�$)5,&$�

$IULFDQ� FRXQWULHV� KDYH� EHHQ� UHIRUPLQJ� WKHLU� SXEOLF� VHFWRU� ZLWK� D� YLHZ� WR� LPSURYLQJ�
HIILFLHQF\�� HIIHFWLYHQHVV�� DFFRXQWDELOLW\� DQG� WUDQVSDUHQF\�� &KDQLH� ��������� SRVHV� D�
TXHVWLRQ� ZK\� DIWHU� VRPH� ��� \HDUV� RI� LQGHSHQGHQFH� DQG� ZLWK� SXWDWLYH� HIIRUWV� RI� WKH�
ZHVWHUQ�ZRUOG� WU\LQJ� WR�KHOS�� VR�PXFK� LV�VWLOO�XQLPSRVLQJ��3XEOLF�SURFXUHPHQW� UHIRUPV�
KDYH� EHHQ� LPSOHPHQWHG� IRU� WKH� ODVW� ��� RU� VR� \HDUV� LQ�PRVW� $IULFDQ� FRXQWULHV�� +XQMD�
������� QRWHG� WKDW� WKH� REMHFWLYH� RI� VXFK� UHIRUPV� ZDV� WR� HVWDEOLVK� D� VWURQJ� DQG� ZHOO�
IXQFWLRQLQJ� SURFXUHPHQW� V\VWHP� WKDW� ZDV� WR� EH� JRYHUQHG� E\� D� FOHDU� OHJDO� IUDPHZRUN�

HVWDEOLVKLQJ� UXOHV� IRU� WUDQVSDUHQF\�� DQG�PHFKDQLVPV�RI� HIILFLHQF\�� 3XEOLF� H[SHQGLWXUH�
PDQDJHPHQW� �3(0�� LV� RQH� LQVWUXPHQW� RI� JRYHUQPHQW� SROLF\�� 3XEOLF� H[SHQGLWXUH�
PDQDJHPHQW� LV� D�EDVLF�PHDQV�RI� JRYHUQPHQW� SROLF\� GLVWULEXWLQJ� DQG�XWLOL]LQJ� VRXUFHV�
SURGXFWLYHO\��HIIHFWLYHO\�DQG�VHQVLWLYHO\��7RPPDVL������������
�
3XEOLF�SURFXUHPHQW�KDV�D�VWURQJ�UHODWLRQDO�IRFXV�ZLWK�SXEOLF�DGPLQLVWUDWLRQ�JHQHUDOO\�EXW�
VSHFLILFDOO\� PRUH� VR� ZLWK� SXEOLF� ILQDQFLDO� PDQDJHPHQW�� 3XEOLF� DGPLQLVWUDWLRQ� LV� DQ�
H[SUHVVLRQ� RI� JRYHUQPHQW� SRZHU� WKDW� KDV� SURIRXQG� LPSOLFDWLRQV� IRU� WKH� HIIHFWLYHQHVV�
DQG� HIILFLHQF\� RI� JRYHUQPHQW� DV� LW� GHILQHV� WKH� FRQGXFW� RI�GHPRFUDF\�DQG� VKDSHV� WKH�

UHODWLRQVKLS� EHWZHHQ� JRYHUQPHQW� DQG� LWV� FLWL]HQV� �6FKRHPDQ� 	� )RXULH�� ������������
3XEOLF�H[SHQGLWXUH�PXVW�EH�DFFRPSOLVKHG�ZLWK�WKH�LQWHUHVWV�RI�FLWL]HQV�EHLQJ�SULRULWL]HG�
DERYH�HYHU\WKLQJ�HOVH��2QH�RI�WKH�PHDQV�RI�PDLQWDLQLQJ�WKLV�UHODWLRQVKLS�LV�WKH�RYHUVLJKW�
UROH�WKDW�OHJLVODWXUHV�SOD\�LQ�KROGLQJ�WKH�H[HFXWLYH�DFFRXQWDEOH��0DGXH��������������
�
3ROLWLFLDQV� DV� UHSUHVHQWDWLYHV� RI� WKH� SHRSOH� LQ� D� GHPRFUDF\� OHJLWLPDWHO\� GHPDQG�
SDUWLFLSDWLRQ�LQ�PRVW�SXEOLF�SROLF\�LQLWLDWLYHV�DQG�LQ�WKH�FRQWH[W�RI�RXU�GHEDWH�LQ�WKH�SXEOLF�
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SURFXUHPHQW�SURFHVVHV��7KLV�GHPDQG� LV�GUHVVHG�XS�E\� WKH�XQTXHVWLRQDEOH� UROH�RI� WKH�
IXQFWLRQ�WR�WKH�IXOILOOPHQW�RI�JRYHUQPHQW�VRFLDO��HFRQRPLF�DQG�SROLWLFDO�JRDOV��:KLOH�WKLV�
DXWKRU�DGYRFDWHV�IRU�WKHLU�IXOO�SROLWLFDO�SDUWLFLSDWLRQ��LW�LV�LPSRUWDQW�WR�GLVVHFW�WKH�GHEDWH�
RZLQJ�WR�WKH�H[LVWHQFH�RI�WZR�W\SHV�RI�SROLWLFLDQV�LQ�WKH�$IULFDQ�FRQWHQW��WKDW�RIWHQ�KDYH�
GLYHUJHQW� JRDOV�� 7KH� ILUVW� W\SH� LV� SROLWLFLDQV� ZLWK� D� GHVLUH� WR� JHW� DFFHVV� WR� IXQGV�

H[SHQVHG� WKURXJK� SXEOLF� WHQGHUV� DV� D� VWUDWHJ\� WR� IXOILOO� WKHLU� SROLWLFDO� DJHQGD��6XFK� D�
W\SH� RI� SROLWLFLDQV�� IRU� H[DPSOH�� QHHG� IXQGV� WR� SD\� WKH� GHEWV� LQFXUUHG� GXULQJ� HOHFWLRQ�
FDPSDLJQV� JLYHQ� WKDW� $IULFDQ� SROLWLFLDQV� LQFXU� KHDY\� H[SHQVHV� WR� JHW� HOHFWHG�� 6XFK�
SROLWLFLDQV�DOVR�SURPLVH� WHQGHUV� WR� WKHLU� VXSSRUWHUV� LQ� UHWXUQ� IRU� IXQGLQJ� WKHLU�HOHFWLRQ��
)URP� DQRWKHU� FRQWH[W�� WKHVH� SROLWLFLDQV� PD\� ZLVK� WR� SDUWLFLSDWH� IXOO\� LQ� SXEOLF�
SURFXUHPHQW�LQ�RUGHU�WR�VHFXUH�UHVRXUFHV�LOOHJLWLPDWHO\�VR�DV�WR�FXVKLRQ�WKHPVHOYHV�IRU�
WKH� QH[W� URXQG� RI� HOHFWLRQV� VLQFH� SROLWLFV� LV� KLJKO\� FRPPHUFLDOL]HG�� ,Q� YLHZ� RI� WKH�
DIRUHPHQWLRQHG� IDFWV�� LI� DQG� ZKHQ� WKLV� JURXS� LV� DOORZHG� WR� SDUWLFLSDWH� LQ� SXEOLF�
SURFXUHPHQW��LW�PXVW�EH�FDXWLRXVO\�PRQLWRUHG�����

�
7KH�VHFRQG�FDWHJRU\�RI�SROLWLFLDQV�LQ�FRQVLGHUDWLRQ�ZKLOH�DGYRFDWLQJ�IRU�SDUWLFLSDWLRQ�DUH�
WKRVH� ZKR� KDYH� D� WUXH� FRQFHUQ� IRU� SDUWLFLSDWLRQ� EDVHG� RQ� WKHLU� XQGHUVWDQGLQJ� RI�
GHPRFUDWLF�GRFWULQHV�DV� WUXH� UHSUHVHQWDWLYHV�RI� WKH�SHRSOH��:KLOH� WKH� YRLFHV� IURP� WKH�
IRUPHU� FDWHJRU\� DUH� PRVW� GRPLQDQW� LQ� PRVW� GHEDWHV�� LPSURYHPHQWV� LQ� WKH� HIILFLHQF\�
ZLWKLQ�WKH�SXEOLF�SURFXUHPHQW�V\VWHPV�LQ�$IULFD�PXVW�WDUJHW�WKLV�ODWHU�JURXS�DQG�H[SORLW�
LWV� SRWHQWLDO�� 3ROLWLFLDQV� DV� FRQFHLYHG� LQ� WKLV� SDSHU� UHODWH� WR� WKH� LQYROYHPHQW� RI� WKH�
OHJLVODWXUH� DW� ZKDWHYHU� OHYHO� GHSHQGLQJ� RQ�ZKLFK� FRXQWU\� EXW� WDNLQJ� LQWR� DFFRXQW� WKH�
VHFRQG� FDWHJRU\� RI� SROLWLFLDQV� ZKR� RFFXS\� WKHVH� LQVWLWXWLRQV�� 6WXGLHV� SRLQW� WR� WKH�

LPSRUWDQFH�RI� WKUHH�PDLQ�VXFFHVV� IDFWRUV� IRU� LPSURYLQJ�3XEOLF�)LQDQFLDO�0DQDJHPHQW�
�3)0��� )LUVW�� WKHUH� PXVW� EH� DFWLYH� SROLWLFDO� OHDGHUVKLS� DQG� VXSSRUW� IRU� UHIRUPV� WR� EH�
LPSOHPHQWHG� DQG� WR� KDYH� HIIHFW�� (YLGHQFH� VXJJHVWV� WKDW� KLJK�OHYHO� FRPPLWPHQW� IURP�
SROLWLFLDQV� LV� QHHGHG� LI� WHFKQLFDO� FKDQJHV� DUH� WR� JDLQ� LQVWLWXWLRQDO� WUDFWLRQ� DQG� EH�
VXVWDLQHG��0LQLVWHUV�RI�)LQDQFH�PXVW�OHDG�IURP�WKH�IURQW�DQG�WUDQVPLW�WKHLU�FRPPLWPHQW�
WR�WKH�WHFKQLFDO�VWDII�EHORZ�WKHP���
�
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�
,Q�$IULFD�WKH�SXEOLF�VHFWRU�KDV�EHHQ�QHLWKHU�HIILFLHQW�QRU�HIIHFWLYH� LQ�GHOLYHULQJ�VHUYLFHV�
�1JRZL�� �������$OO� WKHVH�SUREOHPV�KLQJH�RQ� WKH�HIIHFWLYH� UROH�RI�SROLWLFLDQV��3ROLWLFV� LQ�
$IULFD�LV�LQFUHDVLQJO\�ILQJHUHG�DV�D�IXQGDPHQWDO� LPSHGLPHQW� WR�HIIHFWLYH�SROLF\�PDNLQJ��
7KH� HIIHFWLYHQHVV� RI� SXEOLF� SURFXUHPHQW� V\VWHPV� FDQQRW� E\� DQ\� FKDQFH� EH� LQVXODWHG�

IURP� WKH� DFWLYLWLHV� RI� SROLWLFLDQV�� 7KH� WKHVLV� LQ� WKLV� SDSHU� LV� WKDW� HIIHFWLYH� SXEOLF�
SURFXUHPHQW� LV�KHDYLO\�GHSHQGHQW�RQ� WKH�VXSSRUW�RI�SROLWLFLDQV��3XEOLF�SURFXUHPHQW� LV�
XQGRXEWHGO\� GLIIHUHQW� IURP� SULYDWH� SURFXUHPHQW� SDUWO\� EHFDXVH� LQ� SXEOLF� SURFXUHPHQW�
WKH�HFRQRPLF�UHVXOWV�PXVW�EH�PHDVXUHG�DJDLQVW�PRUH�FRPSOH[�DQG� ORQJ�WHUP�FULWHULD��
)XUWKHUPRUH��SXEOLF�SURFXUHPHQW�PXVW�EH�WUDQVDFWHG�ZLWK�RWKHU�FRQVLGHUDWLRQV�LQ�PLQG��
EHVLGHV� WKH� HFRQRP\�� 8QOLNH� SULYDWH� SURFXUHPHQW�� SXEOLF� SURFXUHPHQW� LV� D� EXVLQHVV�
SURFHVV� ZLWKLQ� D� SROLWLFDO� V\VWHP� DQG� KDV� VLJQLILFDQW� FRQVLGHUDWLRQ� RI� LQWHJULW\��
DFFRXQWDELOLW\�� QDWLRQDO� LQWHUHVW� DQG� HIIHFWLYHQHVV� �:LWWLQJ�� ������� )RU� WKHVH� UHDVRQV��
SXEOLF� SURFXUHPHQW� LV� VXEMHFWHG� WR� HQDFWHG� UHJXODWLRQV�� LQ� RUGHU� WR� SURWHFW� WKH� SXEOLF�

LQWHUHVW���
�
0DIXQLVD�����������VWURQJO\� LQVLVWV� WKDW�SXEOLF�RIILFLDOV�DUH�H[SHFWHG� WR�DFW� LQ�D�SURSHU�
DQG� DFFHSWDEOH� PDQQHU� LQ� SHUIRUPLQJ� WKHLU� GXWLHV�� 7KLV� SRVLWLRQ� LV� EDVHG� RQ� WKH�
XQGHUVWDQGLQJ�WKDW�WKHUH�DUH�ULJKW�DQG�ZURQJ�ZD\V�RI�DFWLQJ�LQ�D�JLYHQ�VLWXDWLRQ��,Q�WKH�
GRPDLQ�RI�SXEOLF�DGPLQLVWUDWLRQ��ULJKW�ZD\V�RI�DFWLQJ�DUH�DVVRFLDWHG�ZLWK�LQFUHDVLQJ�WKH�
HIILFLHQF\� RI� VHUYLFH� GHOLYHU\� LQ� WKH� SXEOLF� LQWHUHVW�� WKHUHE\� SURPRWLQJ� WKH� JHQHUDO�
ZHOIDUH�RI�VRFLHW\��8QGHU�GLIILFXOW�FLUFXPVWDQFHV�IDFLQJ�DQ\�JRYHUQPHQW��LW�LV�LPSHUDWLYH�
WR� HQVXUH� WKDW� WKH� FULVLV� GRHV� QRW� QHJDWLYHO\� LPSDFW� RQ� HWKLFDO� OHDGHUVKLS�$Q\�DFWLYLW\�

GLUHFWHG� WRZDUG� LPSURYHG�GHOLYHU\�RI�SXEOLF� VHUYLFH�DPLGVW� WKH�JOREDO� FULVLV�VWDUWV�ZLWK�
WKH� GHYHORSPHQW� RI� SXUSRVH� DQG� VWUDWHJLHV� ZLWKLQ� WKH� FRQWH[W� RI� HWKLFDO� SXEOLF�
DGPLQLVWUDWLRQ�� ,I� HWKLFV� LV� QRW� SDUW� RI� WKH� RYHUDOO� VWUDWHJ\� DQG� SXUSRVH� RI� SXEOLF�
LQVWLWXWLRQV�� WKHQ� WKH� SURYLVLRQ� RI� VRXQG� SXEOLF� DGPLQLVWUDWLRQ� ZLWKLQ� GHPRFUDWLF�
VWUXFWXUHV�RI�SXEOLF�LQVWLWXWLRQV�ZLOO�EH�FRPSURPLVHG��'RUDVDP\������������
�
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%U\QHU� ����������� GHPRQVWUDWHV� KRZ� WKH� SULPDU\� WDVN� RI� SXEOLF� RUJDQL]DWLRQV� LV� WR�
LPSOHPHQW� WKH� SROLFLHV� HQDFWHG� E\� JRYHUQPHQW�� :KLOH� WKH� VXFFHVV� RI� WKH� SROLF\�
LPSOHPHQWDWLRQ� LV� WR�D�JUHDW�H[WHQW� D� IXQFWLRQ�RI� WKH� FDSDFLW\�RI�SXEOLF� DGPLQLVWUDWLRQ��
%U\QHU�VXJJHVWV�RWKHU�IDFWRUV�OLNH�OHJLVODWLYH�FRPPLWPHQWV�RI�DXWKRULW\�DQG�UHVRXUFHV�WR�
SROLF\�JRDOV��DQG�H[HFXWLYH�GHFLVLRQV�FRQFHUQLQJ�SULRULWLHV� WUDGHRIIV�DPRQJ�FRPSHWLQJ�

FRQFHUQV�DUH�DOVR�FULWLFDO��2Q�KLV�SDUW��&DLGHQ� ���������� ORQJ� UHOLHG�RQ� WZR�RI�3ODWRಬV�
SULQFLSOHV� WR�JXLGH�SXEOLF� OHDGHUVKLS��7KH� WZR��KH�VXJJHVWHG�� LQFOXGH�D�FOHDU� IRFXV�RQ�
WKH� FRPPRQ� JRRG� RI� WKH� SHRSOH� WKDW� HQVXUH� DFWLRQV� FRQIRUP� WR� SXEOLF� LQWHUHVW� DQG� D�
FRPPLWPHQW�WRZDUG�FDULQJ�IRU�WKH�ZHOIDUH�RI�WKH�SXEOLF�DQG�QRW�VHUYLQJ�WKH�LQWHUHVWV�RI�D�
FHUWDLQ� LQGLYLGXDO� VR� DV� WR� EHWUD\� WKH� UHVW�� 3XEOLF� SURFXUHPHQW� ZLWKLQ� WKLV� IUDPHZRUN�
PXVW�VHUYH�WKH�SXEOLF�LQWHUHVW��7KH�QHJOHFW�RI�SXEOLF�LQWHUHVW�DQG�WKH�QHJDWLRQ�RI�FDULQJ�
IRU�RWKHUV�DUH�UHVSRQVLEOH�IRU�WKH�SRRU�HFRQRPLHV�LQ�$IULFD��7KHUH�DUH�VSHFLILF�H[DPSOHV�
WKDW�FDQ�KHOS�XV�VXJJHVW�WKH�FRQWH[W�LQ�ZKLFK�SROLWLFDO�SDUWLFLSDWLRQ�LV�VXJJHVWHG���
�

,Q� 6RXWK� $IULFD�� SULRU� WR� ����� SXEOLF� SURFXUHPHQW� ZDV� JHDUHG� WRZDUGV� ODUJH� DQG�
HVWDEOLVKHG�FRQWUDFWRUV��,W�ZDV�GLIILFXOW�IRU�QHZ�FRQWUDFWRUV�WR�SDUWLFLSDWH�LQ�JRYHUQPHQW�
SURFXUHPHQW� SURFHGXUHV�� +RZHYHU�� WKH� JUDQWLQJ� RI� FRQVWLWXWLRQDO� VWDWXV� WR� SXEOLF�
SURFXUHPHQW� KDV� PDGH� LW� UHFRJQL]HG� DV� D� PHDQV� RI� DGGUHVVLQJ� SDVW� GLVFULPLQDWRU\�
SROLFLHV� DQG� SUDFWLFHV� �%ROWRQ�� ������ ������ 7KH� FRQVWLWXWLRQDO� VWDWXV� ZDV� GRQH� E\�
SROLWLFLDQV�WR�DGGUHVV�HVVHQWLDO�SROLWLFDO�SUREOHPV�RI�PDUJLQDOL]DWLRQ��7KLV�6RXWK�$IULFDQ�
H[DPSOH� GHPRQVWUDWHV� KRZ�ZLOOLQJ� SROLWLFLDQV� FDQ� XVH� SXEOLF� SURFXUHPHQW� WR� DGGUHVV�
VRFLHWDO� FKDOOHQJHV�� 5HIRUPV� LQ� SXEOLF� SURFXUHPHQW� LQ� 6RXWK� $IULFD� ZHUH� LQLWLDWHG� WR�
SURPRWH� WKH� SULQFLSOHV� RI� JRRG� JRYHUQDQFH�� DQG� WKH� 1DWLRQDO� 7UHDVXU\� LQWURGXFHG� D�

SUHIHUHQFH� V\VWHP� WR�DGGUHVV�VRFLR�HFRQRPLF�REMHFWLYHV�� 7KH� UHIRUP�SURFHVVHV�ZHUH�
GXH�WR� LQFRQVLVWHQF\� LQ�SROLF\�DSSOLFDWLRQ�DQG�WKH� ODFN�RI�DFFRXQWDELOLW\�DQG�VXSSRUWLYH�
VWUXFWXUHV�DV�ZHOO�DV� IUDJPHQWHG�SURFHVVHV��$OWKRXJK�VRPH�JURXSV�RI�SROLWLFLDQV�KDYH�
FRQWLQXHG�WR�XVH�SXEOLF�SURFXUHPHQW�WR�DWWDLQ�WKHLU�LQGLYLGXDO�DQG�FURQLHVಬ�REMHFWLYHV��WKH�
DERYH� SROLF\� LQLWLDWLYH� LV� YHU\� LQVWUXFWLYH� RQ�KRZ� SXEOLF� SURFXUHPHQW�HIILFLHQF\� FDQ�EH�
XVHG�WR�LPSURYH�JRYHUQDQFH���
�
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,Q� $IULFD�� DV� 0DWWKHH� ������� ���� LQVLVWV�� WKH� GHILFLHQFLHV� DQG� IUDJPHQWDWLRQV� LQ�
JRYHUQDQFH�� LQWHUSUHWDWLRQ� DQG� LPSOHPHQWDWLRQ� RI� WKH� 3UHIHUHQWLDO� 3URFXUHPHQW� 3ROLF\�
)UDPHZRUN�$FW��333)$��$FW�1R���RI�������UHVXOWHG� LQ�WKH� LQWURGXFWLRQ�RI�VXSSO\�FKDLQ�
PDQDJHPHQW� �6&0�� LQ� WKH�SXEOLF� VHFWRU�DV�D�SROLF\� WRRO� �1DWLRQDO�7UHDVXU\������������
3ROLWLFLDQV�SOD\HG�D�FHQWUDO�UROH�LQ�WKLV�GHEDWH��$PEH�DQG�%DQGHQKRVUW���������KRZHYHU��

RSLQH� WKDW�GHVSLWH� WKH�UHIRUP�SURFHVVHV� LQ�SXEOLF�SURFXUHPHQW�DQG� WKH�HPSOR\PHQW�RI�
6&0�DV� D� VWUDWHJLF� WRRO�� WKHUH� DUH� SUHGLFDPHQWV� LQ�6RXWK�$IULFDQ�SXEOLF� SURFXUHPHQW�
SUDFWLFHV����IRU�H[DPSOH��QRQ�FRPSOLDQFH�ZLWK�SURFXUHPHQW�DQG�6&0�UHODWHG�OHJLVODWLRQ�
DQG� SROLFLHV� DV� ZHOO� DV� WHQGHU� LUUHJXODULWLHV� �6PDUW� 3URFXUHPHQW�� ������� 'H� /DQJH�
������� UHSRUWV� FDVHV� ZKHUH� WD[SD\HUV� ZHUH� IOHHFHG� RI� 5��EQ� DQG� FRUUXSWLRQ��
LQFRPSHWHQFH�DQG�QHJOLJHQFH�E\�SXEOLF�VHUYDQWV�ZHUH�WR�EH�EODPHG��7KH�6RXWK�$IULFDQ�
JRYHUQPHQW�VSHQW�5�����ELOOLRQ�LQ������LQ�ZD\V�WKDW�FRQWUDYHQHG� ODZV�DQG�UHJXODWLRQV�
�6PDUW�3URFXUHPHQW���������
�

,Q�*KDQD��WR�IXOILO�LWV�PDQGDWH��WKH�0LQLVWU\�RI�)LQDQFH�LQ������HPEDUNHG�RQ�DQ�H[HUFLVH�
WR� UHIRUP� WKH�JRYHUQPHQWಬV�3XEOLF�3URFXUHPHQW�6\VWHP�DV�DQ� LQWHJUDO�SDUW�RI�D�ZLGHU�
3XEOLF� )LQDQFLDO�0DQDJHPHQW�5HIRUP�3URJUDPPH� �38)0$53���7KH�REMHFWLYHV� RI� WKH�
UHIRUP� ZHUH�� DPRQJ� RWKHUV�� WR� HOLPLQDWH� WKH� YDULRXV� VKRUWFRPLQJV� LQ� WKH� SXEOLF�
SURFXUHPHQW�SURFHVV� WKURXJK� WKH�SURYLVLRQ�RI� �D�FRPSUHKHQVLYH�SURFXUHPHQW� ODZ�DQG�
VWDQGDUG� WHQGHU� GRFXPHQWV� VXSSRUWHG� E\� UHOHYDQW� LQVWLWXWLRQDO� DQG� DGPLQLVWUDWLYH�
VWUXFWXUHV�DQG�DQ�RYHUVLJKW�ERG\��ZKLFK�ZRXOG�SURPRWH� WKH�XVH�RI�SXEOLF�SURFXUHPHQW�
DV� D� WRRO� IRU� QDWLRQDO� GHYHORSPHQW�� KDUPRQL]H� WKH� DSSOLFDWLRQ� RI� SURFXUHPHQW� UHODWHG�
UXOHV� LQ� ORFDO�DQG� LQWHUQDWLRQDO� �FRQYHQWLRQV�DQG� WUHDWLHV��DQG��SURPRWH� WKH� LQWHJULW\�RI�

WKH�SXEOLF�SURFXUHPHQW�V\VWHP�DQG�SXEOLF�FRQILGHQFH�LQ�WKH�SURFXUHPHQW�SURFHVV���
�

,Q������.HQ\D��D�FRPSDUDWLYH�DQDO\VLV�RI� WKH�FRVW�RI� WKH� UDLOZD\V�.HQ\D�DQG�(WKLRSLD�
DUH� EXLOGLQJ� UDLVHG� VHULRXV� LQWHJULW\� TXHVWLRQV� DERXW� KRZ� WKH� WRWDO� FRVW� URVH� IURP� WKH�
LQLWLDO� 6K� ����� ��������� ������� TXRWHG� E\� &KLQD� 5RDG� DQG� %ULGJH� &RUSRUDWLRQ� LQ� LWV�
DFFHSWDQFH� RI� WKH� WHQGHU� DZDUG� OHWWHU� GDWHG� -XO\� ����� WR� WKH� FXUUHQW� 6K� ���� WULOOLRQ��
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:KLOH� WKH� .HQ\DQ� RQH� LV� RI� LQIHULRU� WHFKQRORJ\� DQG� FRYHULQJ� KDOI� WKH� GLVWDQFH� WKDW�
(WKLRSLD�LV�FRQVWUXFWLQJ��LW�ZDV�H[SHFWHG�WR�FRVW�WKH�JRYHUQPHQW��������ELOOLRQ��6K�������
ELOOLRQ�� FRPSDUHG� WR� � ����� ELOOLRQ� �6K� ������ ELOOLRQ�� XVHG� E\� (WKLRSLD�� 7KH� YDULDWLRQV�
VKDSHG� WKH� UDLOZD\� SURMHFW� LQWR� WKH� FRXQWU\ಬV� ELJJHVW� ILQDQFLDO� VFDQGDO�� EHDWLQJ� WKH�
*ROGHQEHUJ��$QJOR�OHDVLQJ�DQG�7ULWRQ� IUDXGV��ZKHUH� WKH� LQYROYHPHQW�RI�SROLWLFLDQV�ZDV�

GRPLQDQW�� 7KH� GRFXPHQWV� IXUWKHU� VKRZHG� WKH� ORFRPRWLYHV� DQG� UROOLQJ� VWRFNV� WKDW�
LQFOXGHG����GLHVHO� ORFRPRWLYHV�������� IUHLJKW�ZDJRQV�����SDVVHQJHU�FRDFKHV�DQG�RQH�
VLPXODWRU�ZRXOG�KDYH�FRVW��������ELOOLRQ��6K��������ELOOLRQ���7KH�(WKLRSLDQ�ORFRPRWLYHV�
DQG� UROOLQJ� VWRFNV� FRQVLVWLQJ� ��� HOHFWULF� ORFRPRWLYHV�� VL[� GLHVHO� VKXQWLQJ� ORFRPRWLYHV��
������ IUHLJKW�ZDJRQV�����SDVVHQJHU�FRDFKHV�DQG�RQH� VLPXODWRU�ZLOO� FRVW������PLOOLRQ�
�6K������ELOOLRQ���&RQVWUXFWLRQ�RI� WKH����NP�.HQ\DQ� UDLOZD\�ZLOO� UHTXLUH��������ELOOLRQ�
�6K��������ELOOLRQ��FRPSDUHG�ZLWK�(WKLRSLDಬV�EXGJHW�RI�������ELOOLRQ��6K�������ELOOLRQ��WR�
EXLOG� ���NP� IURP� $GGLV� $EDED� WR� 'MLERXWL� SRUW� RQ� WKH� 5HG� 6HD� FRDVW�� 7KH� UHYLHZ�
XSZDUGV�RI� WKH� UDLOZD\�EXGJHW� HOLFLWHG�TXHVWLRQV� IURP�PDQDJLQJ�GLUHFWRU�RI� WKH�3XEOLF�

3URFXUHPHQW�2YHUVLJKW�$XWKRULW\��ZKR�XQVXFFHVVIXOO\�VRXJKW�DQVZHUV�IURP�WKH�PLQLVWU\�
RYHU�WKH�GLVFUHSDQFLHV�LQ�WKH�WHQGHU�DQG�UDLVHG�WKH�PDWWHU�RI�WKH�YDULDWLRQV�LQ�WHQGHULQJ�
ZLWK� VHQLRU� JRYHUQPHQW� RIILFLDOV�� � 7KH� UDLOZD\� SURMHFW� VFDQGDO� LV� D� FRQWLQXDWLRQ� RI� D�
ಫWUDGLWLRQಬ�WKDW�EHJDQ�LQ���������

�
$OWKRXJK�SROLF\�PDNHUV�DUH�LQWHUHVWHG�LQ�WKH�ILQDO�RXWFRPH�RI�WKHLU�SROLFLHV��VXFK�DV�DQ�

LQFUHDVH� LQ� WKH�JURZWK�SRWHQWLDO�� WKH�RXWFRPH� WHQGV� WR�EH�GHWHUPLQHG�QRW� RQO\�E\� WKH�
SROLF\� LQSXWV�� EXW� DOVR� E\� H[WHUQDO� IDFWRUV�� $V� D� UHVXOW�� WKH� HIIHFWLYHQHVV� RI� SXEOLF�
SROLFLHV��ZKLFK� UHODWHV� LQSXW� WR� ILQDO�REMHFWLYHV�DQG�RXWFRPHV�� LV�YHU\�KDUG� WR�PHDVXUH�
DQG�WKH�IRFXV�RI�HPSLULFDO�DQDO\VLV�WHQGV�WR�EH�RQ�HIILFLHQF\��WKH�ODWWHU�UHODWLQJ�LQSXW�WR�
RXWSXW�� 6WXGLHV� VKRZ� WKDW� VLJQLILFDQW� HIILFLHQF\� JDLQV� LQ� SXEOLF� VSHQGLQJ� DUH� SRVVLEOH�

                                                             
1 The information is available online at: 
KWWS���ZZZ�VWDQGDUGPHGLD�FR�NH�P�"DUWLFOH,' ����������	VWRU\BWLWOH :K\���UDLO���SURMHFW���FRXOG���EH���.
HQ\DಬV���ELJJHVW���VFDQGDO���\HW�EXVLQHVV��
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�%RUJH�� )DOFK� DQG� 7RYPR�� ������ ���� $� VWXG\� WR� LQYHVWLJDWH� ZKHWKHU� SROLWLFDO� DQG�
EXGJHWDU\� LQVWLWXWLRQV�KDYH�DQ\� LPSDFW� RQ�HIILFLHQF\� LQ� WKH�SURGXFWLRQ� RI�SXEOLF� VHFWRU�
VHUYLFHV�GHPRQVWUDWHG� WKDW� WKH�HPSKDVLV�RQ�HIILFLHQF\� LV�UHODWHG� WR� WKH� IDFW� WKDW�PDQ\�
FRXQWULHV� IDFH� D� GHPRJUDSKLF� GHYHORSPHQW� WKDW� LQFUHDVHV� WKH� GHPDQG� IRU� SXEOLF�
VHUYLFHV�� DQG� DW� WKH� VDPH� WLPH� H[SHULHQFH� VXEVWDQWLDO� ILVFDO� GHILFLWV� DQG� SXEOLF� GHEW��

,PSURYHG� HIILFLHQF\� LQ� SXEOLF� VHUYLFH� SURGXFWLRQ� IDFLOLWDWHV� PRUH� VHUYLFHV� ZLWKRXW�
LQFUHDVLQJ�*RYHUQPHQW�H[SHQGLWXUHV��
�
:LOVRQ��������DUJXHG�WKDW�LQ�D�VLWXDWLRQ�ZKHUH�WKHUH�DUH�KXJH�V\VWHP�ORRSKROHV�FRXSOHG�
ZLWK� OD[LW\� LQ� OHJDO� DQG�DGPLQLVWUDWLYH� V\VWHPV��FRPSRXQGHG�E\�QRQ�WUDQVSDUHQF\�DQG�
H[WHQVLYH�GLVFUHWLRQDU\�SRZHUV�DW�WKH�KDQGV�RI�SROLWLFLDQV��WKHUH�QHHGV�WR�EH�FRQFHUWHG�
HIIRUW�WR�HQVXUH�VWULFW�HQIRUFHPHQW�RI�ODZV�WR�DFKLHYH�WKH�SXUSRVH�IRU�ZKLFK�WKRVH�ODZV�
ZHUH� HQDFWHG�� 6WXGLHV� LQ� 8JDQGD�� 6RXWK� $IULFD�� 6RXWK� 6XGDQ�� 7DQ]DQLD� DQG� .HQ\D�
KDYH� UHYHDOHG� WKDW� FRUUXSWLRQ� LQ� SXEOLF� SURFXUHPHQW� KDV�PDLQO\� EHHQ� WKURXJK� KLGGHQ�

YLRODWLRQ�RI�ODLG�GRZQ�SURFXUHPHQW�UXOHV��%DVKHND���������/RZ�GHWHFWLRQ�RI�EUHDFKHV�RI�
WKH�ODZ��.DQDJD���������ZHDN�HQIRUFHPHQW�RI�UXOHV��/DUPRXU��������DQG�UHJXODWLRQV�ZLOO�
DOVR�VWUHQJWKHQ� WKH�KDQGV�RI�ZURQJGRHUV� WR�PLVDSSO\� WKH� ODZ�ZLWK� LPSXQLW\��<HW� WKHVH�
DUH�DOO�FRUH�IXQFWLRQV�RI�WKH�FRXQWULHVಬ�OHJLVODWXUHV�DQG�RWKHU�HOHFWHG�SROLWLFLDQV���
�
)URP�WKH�HQVXLQJ�GLVFXVVLRQ�� LW�LV�FOHDU�WKDW�WKH�FRQWH[W�RI�SXEOLF�SURFXUHPHQW�LQ�$IULFD�
LV� RQH� WKDW� LV� FKDUDFWHUL]HG� E\� FRQWUDGLFWLRQV� WKDW� UDQJH� IURP� SROLWLFDO� ZLOO� EDFNHG� E\�
OHJLVODWLRQ�� SROLF\� DQG� JXLGHOLQHV� IRU� EHVW� SUDFWLFH� WR� WKDW� FKDUDFWHUL]HG� E\� FRUUXSWLRQ��
FROOXVLRQ� DQG� SDWURQDJH�� ,W� LV� DJDLQVW� WKLV� EDFNGURS� WKDW� WKH� UROH� RI� SROLWLFLDQV� LQ� WKLV�

FRQXQGUXP�ZLOO�EH�H[DPLQHG��7KH�QH[W�VHFWLRQ�LOOXVWUDWHV�ZK\�SROLWLFLDQV�PDWWHU�LQ�SXEOLF�
SURFXUHPHQW�
�

���'2�32/,7,&,$16�0$77(5�,1�38%/,&�352&85(0(17"�
�

+XQMD� ������� PDLQWDLQV� WKDW� ZKLOH� WU\LQJ� WR� LPSOHPHQW� IDU�UHDFKLQJ� SURFXUHPHQW�
UHIRUPV��GHYHORSLQJ� FRXQWULHV� IDFHG�SDUWLFXODUO\�GDXQWLQJ� FKDOOHQJHV��6XFK�FKDOOHQJHV�
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KDYH�PDUNHG�WKH�MRXUQH\�RI�SXEOLF�SURFXUHPHQW�UHIRUPV�LQ�$IULFD��:KLOH�VRPH�RI�WKHVH�
FKDOOHQJHV� DUH� H[WHUQDOO\� LPSRVHG� IURP� WKH� GHYHORSPHQW� SDUWQHUV� ZKR� KDYH� IXQGHG�
SURFXUHPHQW� UHIRUPV�� RWKHUV�DUH� LPPHUVHG� LQ� WKH� LQWHUQDO� SROLWLFV�DQG� EXUHDXFUDF\� RI�
LQGLYLGXDO� FRXQWULHV�� 3XEOLF� SURFXUHPHQW� LV� DPHQDEOH� WR� GLYHUJHQW� LQWHUHVWV� IURP� D�
YDULHW\�RI�VWDNHKROGHUV�QRWDEO\��WD[SD\HUV��IXQGLQJ�DJHQFLHV��WKH�EHQHILFLDULHV�RI�JRRGV�

DQG� VHUYLFHV�� JRYHUQPHQW� FRQWUDFWRUV� DQG� SROLWLFLDQV�� ,W� KDV� REMHFWLYHV� DOLJQHG� WR�
HFRQRPLF� GHYHORSPHQW�� VRFLDO� DQG� HQYLURQPHQWDO� SURWHFWLRQ� DV� ZHOO� DV� HQVXULQJ�
LQWHJULW\� RI� WKH� DGPLQLVWUDWLRQ� �$UURZVPLWK� HW� DO��� ������3ROLWLFLDQV� VKRXOG� EH� DW� WKH�
FHQWUH�RI�DQ\�HIIRUWV�DW� ILQGLQJ�VROXWLRQV� WR�FKDOOHQJHV�DIIHFWLQJ�SXEOLF�SURFXUHPHQW�DV�
WKH\� OHJLWLPDWHO\�UHSUHVHQW� WKH� LQWHUHVWV�RI�WKH�PDVVHV��7KDL��������GHPRQVWUDWHG�KRZ�
SXEOLF�SURFXUHPHQW�ZDV�D�IXQFWLRQ�RI�JRYHUQPHQW�PRVW�SURQH�WR�FRUUXSWLRQ��SDUWLFXODUO\�
LQ�GHYHORSLQJ� FRXQWULHV��ZKHUH� WKHUH�ZDV� UHSRUWHG� WR�EH� LQVXIILFLHQW� WUDQVSDUHQF\�DQG�
FRPSHWLWLRQ��3ROLWLFLDQV�RXJKW� WR�PDNH� LW� WKHLU�GXW\� WR�XVH� WKH�RYHUVLJKW� FRPPLWWHHV� WR�
WDFNOH�VXFK�FKDOOHQJHV�VR�DV�WR�QHXWUDOL]H�WKH�FRUURVLYH�HIIHFW�RI�FRUUXSWLRQ���

�
:KHQ� D� JRYHUQPHQW� DGRSWV� D� SURJUDPPH�� LW� RIWHQ� UHIOHFWV� D� FRPSURPLVH� DPRQJ�
GLIIHUHQW� YLHZV� RI� LQWHUHVW� JURXSV�� SROLF\� PDNHUV� DQG� PDQDJHPHQW�� ,Q� GHPRFUDWLF�
HQYLURQPHQWV��DV�7KDL����������LOOXVWUDWHV��WKHUH�DUH�FDVHV�RI�D�VWURQJ�FRDOLWLRQ�RI�SROLF\�
PDNHUV��EXUHDXFUDWV�DQG�LQWHUHVW�JURXSV�LQ�WKHLU�HIIRUW�WR�JHW�WKHLU�SURJUDPPHV�DGRSWHG��
%\�WKHLU�QDWXUH��SXEOLF�SURFXUHPHQW�SROLFLHV�HPHUJH�DIWHU�D�FRPSURPLVH�DPRQJ�GLIIHUHQW�
VWDNHKROGHUV��&RQVLGHULQJ� WKH�PDQGDWHV� WKDW� SROLWLFLDQV� DUH� HQWUXVWHG�ZLWK�ZKHQ� WKH\�
DUH� HOHFWHG� LQWR� RIILFH�� DQ\� FRQWLQXHG� DWWHPSWV� WR� OLPLW� WKHLU� LQYROYHPHQW� LQ� SXEOLF�
SURFXUHPHQW� ZRXOG� VXJJHVW� PLVVLQJ� RXW� RQ� WKH� UHSUHVHQWDWLRQ� RI� RQH� RI� WKH� ELJ�

FRQVWLWXHQFLHV�� 0RGHUQ� GHPRFUDFLHV� DUH� FKDUDFWHUL]HG� E\� VKDUHG� GHFLVLRQ�PDNLQJ�
DPRQJ�WKH�OHJLVODWLYH�DQG�H[HFXWLYH�EUDQFKHV�RI�JRYHUQPHQW��0RVW�SROLF\�LQLWLDWLYHV�DUH�
HQDFWHG�LQWR�ODZ��DQG�WKXV�PXVW�EH�DSSURYHG�E\�WKH�OHJLVODWXUH�DIWHU�SUHVHQWDWLRQ�E\�WKH�
H[HFXWLYH� EUDQFK� RI� JRYHUQPHQW�� 3XEOLF� SURFXUHPHQW� SROLFLHV� DQG� ODZV� KDYH� JRQH�
WKURXJK� WKLV� SURFHVV�� 7KH� FRQWULEXWLRQ� RI� WKH� OHJLVODWXUH� WR� WKH� RYHUDOO� SROLF\�PDNLQJ�
SURFHVV��DV�FRQYH\HG�WR�XV�E\�6DLHJK����������� LV�DQ� LPSRUWDQW�DVSHFW�UHOHYDQW�WR�WKH�
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GHEDWH�RQ�KRZ�WR�LQYROYH�SROLWLFLDQV�LQ�SXEOLF�SURFXUHPHQW�VLQFH�PRVW�LVVXHV�WKDW�WRXFK�
WKLV�IXQFWLRQ�DUH�RI�D�SROLF\�QDWXUH�DQG�UHTXLUH�OHJLWLPDWLQJ���
�
3XEOLF�SURFXUHPHQW�LV�D�EXVLQHVV�SURFHVV�ZLWKLQ�D�SROLWLFDO�V\VWHP�DQG�LW�LV�D�SROLWLFDOO\�
VHQVLWLYH� DFWLYLW\� �6FKDSSHU� HW� DO��� ������� ,W� VKRXOG� VHUYH� YDULRXV� LQWHUHVW� JURXSV�� EXW�

PRUH� VR� WKH� SHRSOH� ��� WD[SD\HUV�� 7UDGLWLRQDOO\�� ZLWKLQ� WKH� FRQWH[W� RI� GHPRFUDF\��
SROLWLFLDQV�KDYH�GHWHUPLQHG�SXEOLF�H[SHQGLWXUH�PDQDJHPHQW�RI�DQ\�JRYHUQPHQW��3XEOLF�
SURFXUHPHQW� LV� LQ� LWVHOI�RQH�RI�WKH�FRPSRQHQWV�RI�WKH�H[SHQGLWXUH�VLGH�RI�JRYHUQPHQW��
+HQFH�� JLYHQ� WKHLU� SRVLWLRQ� LQ� SXEOLF� ILQDQFLDO� PDQDJHPHQW�� SROLWLFLDQV� DUH� FHQWUDO� WR�
SXEOLF� SURFXUHPHQW� DFWLYLWLHV�� 7KHLU� UROH�� ZKLFK� KDV� UHPDLQHG� DW� WKH� WDLO� HQG� RI� PRVW�
SXEOLF�SURFXUHPHQW�UHIRUP�HIIRUWV� LQ�$IULFD��QHHGV� WR�EH�HOHYDWHG�� ,Q� WKLV� UHJDUG��JLYHQ�
WKH�QDWXUH�DQG�FRPSOH[LW\�RI�WKH�SXEOLF�SURFXUHPHQW�IXQFWLRQ��LW�LV�SHUWLQHQW�WR�GHILQH�WKH�
SDUDPHWHUV�IRU�WKH�LQYROYHPHQW�RI�SROLWLFLDQV�LQ�LW���
�

:KLOH�PRVW� FRXQWULHV� KDYH� HQJDJHG� LQ� VRPH� LQVWLWXWLRQDO� UHIRUPV�� DV�&XUULVWLQH�� /RQWL�
DQG�-RXPDUG����������LQIRUP�XV��WKH�HPSLULFDO�HYLGHQFH�RI�WKHLU�LPSDFW�RQ�HIILFLHQF\�LV�
VR�IDU�OLPLWHG�GXH�WR��WKH�ODFN�RI�UHVRXUFHV�WR�FRQGXFW�HYDOXDWLRQV��WKH�ODFN�RI�SUH�UHIRUP�
PHDVXUHV�RI�SHUIRUPDQFH��WKH�FRPSOH[LWLHV�LQ�PHDVXULQJ�HIILFLHQF\�LQ�WKH�SXEOLF�VHFWRU��
DQG�WKH�SUREOHP�RI�LVRODWLQJ�WKH�HIIHFWV�RI�VSHFLILF�LQVWLWXWLRQDO�UHIRUPV�RQ�HIILFLHQF\�IURP�
RWKHU�H[WHUQDO�LQIOXHQFHV���(IIHFWLYH�SXEOLF�SURFXUHPHQW�PDQDJHPHQW�LV�DQ�LQFUHDVLQJO\�
LPSRUWDQW�IXQFWLRQ�RI�DQ\�JRYHUQPHQW�DQG�KDV�EHHQ�VXEMHFWHG�WR�QXPHURXV�UHIRUPV��,W�
QRZ�DWWUDFWV�LPPHQVH�GHEDWHV�IURP�EXVLQHVV�FRPSDQLHV�DV�ZHOO�DV�IRU�WKH�SXEOLF�VHFWRU�
RI� DQ� HFRQRP\� �'LPLWUL�� ��������7KH� QDWXUH� RI� SURFXUHPHQW� DV� DQ� DUHD�ZKHUH� WKHRU\�

DQG� SUDFWLFH� QDWXUDOO\� PHHW� PDNHV� LW� LPSHUDWLYH� WKDW� LWV� HIILFLHQF\� LQYROYHV� WKRVH�
PDQGDWHG� WR� PDNH� SROLF\� GHFLVLRQV�� 7KH� LQWHUDFWLRQ� RI� WKH� WKHRU\� DQG� SUDFWLFH�
FRPSRQHQWV� RI� SURFXUHPHQW� LV� ERWK�ZD\V� VLQFH� GDLO\� SURFXUHPHQW�GHVLJQ� FDQ� EHQHILW�
IURP� WKH� PRUH� UREXVW� WKHRUHWLFDO� ILQGLQJV�� ZKLOH� SUDFWLFH� FDQ� IUXLWIXOO\� IHHG� DFDGHPLF�
UHVHDUFK�ZLWK�QHZ�SUREOHPV��VXJJHVWLRQV�DQG�LQWXLWLRQV��7KH�LQYROYHPHQW�RI�SROLWLFLDQV�
LQ�SXEOLF�SURFXUHPHQW�LV�EHWWHU�GLVFXVVHG�LQ�WKH�FRQWH[W�RI�WKH�SULQFLSDO�DJHQF\�PRGHO���
�
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$JHQF\�WKHRU\��DV�DGYRFDWHG�E\�-HQVHQ�DQG�0HFNOLQJ�������������DGGUHVVHV�WKH�LVVXHV�
LQYROYHG�LQ�HVWDEOLVKLQJ�DQG�DGPLQLVWHULQJ�D�FRQWUDFW�XQGHU�ZKLFK�RQH�RU�PRUH�SHUVRQV�
�WKH�SULQFLSDO�V���HQJDJH�DQRWKHU�SHUVRQ� �WKH�DJHQW�� WR�SHUIRUP�VRPH�VHUYLFH�RQ� WKHLU�
EHKDOI��7KLV� LQYROYHV�GHOHJDWLRQ�RI�UHVSRQVLELOLWLHV�E\�WKH�SULQFLSDO� WR�DQ�DJHQW�DQG�WKH�
DJHQW�LV�H[SHFWHG�WR�ZRUN�LQ�WKH�EHVW�LQWHUHVWV�RI�WKH�SULQFLSDO��3XEOLF�SURFXUHPHQW�LV�D�

WRRO� WR�EH�XVHG� WR�VDWLVI\� WKH�QHHGV�DQG�DVSLUDWLRQV�RI� WKH� FLWL]HQV� �DV�SULQFLSDOV� LQ�D�
GHPRFUDF\���&LWL]HQV�KDYH�GHOHJDWHG� WR� WKH�SROLWLFLDQV�ZKR�VKRXOG�DFW�RQ� WKHLU�EHKDOI��
7KH�FRUH�RI�SXEOLF� ILQDQFH�GHSHQGV�RQ�VRPH�SHRSOH�VSHQGLQJ�VRPHRQH�HOVH
V�PRQH\�
�'MRUGMHYLÉ�� ��������� DQG� LQ� GHPRFUDWLF� FXOWXUH�� WKLV� SURFHVV� KDV� EHHQ� FRQVWUXFWHG�E\�
WKH� YRWHUV�ZKR�KDYH�HQWUXVWHG� WKH�SXEOLF� IRUFH� WR� WKRVH� WKH\�KDYH�HOHFWHG��6KDK�DQG�
+DJHQ�� ������ ����� 7KH� SROLWLFLDQV� XVXDOO\� KDYH� RULJLQDO� PDQGDWHV� IURP� WKH� FLWL]HQV�
�SULQFLSDOV��WR�PDQDJH�DFWLYLWLHV�WKDW�VKDSH�ZKDW�JRYHUQPHQWV�DUH�PDQGDWHG�WR�GR��$OO�
DFWLYLWLHV�RI�D�SXEOLF�QDWXUH�VKRXOG�KDYH�WKH�IXOO�LQYROYHPHQW�RI�WKH�SROLWLFLDQV�LQ�WKH�EHVW�
LQWHUHVWV�RI�WKH�FLWL]HQV���

�
6WXGLHV�EDVHG�RQ�SULQFLSDO�DJHQW�UHDVRQLQJ�DUH�UHSOHWH�ZLWK�WKH�RSWLPLVP�WKDW�HIILFLHQF\�
JDLQV� FDQ� EH� UHDOL]HG� ZLWKLQ� SXEOLF� EXUHDXFUDFLHV� E\� LQYRNLQJ� VHOI�LQWHUHVW� XQGHU� WKH�
ULJKW�LQFHQWLYH�FRQWUDFW��/DIIRQW�	�0DUWLPRUW���������)RU�WKH�PDQ\�JRYHUQPHQW�IXQFWLRQV�
FKDUDFWHUL]HG�E\�SULQFLSDO�DJHQW�UHODWLRQVKLS��SURFXUHPHQW�LV�FRQVLGHUHG�SURQH�WR�ZHDN�
PDQDJHPHQW� �%DUWOH� 	� .RURVHF�� ������� 7KHUH� DUH� VLJQLILFDQW� SUREOHPV� LQ� WKH� SXEOLF�
SURFXUHPHQW�V\VWHPV� LQ�YDULRXV�FRXQWULHV� LQ�$IULFD��3ROLWLFLDQV�KDYH�D�GXW\� WR�DGGUHVV�
WKHVH�SUREOHPV��7KH�HQJDJHPHQW�E\�JRYHUQPHQW��RI�SULYDWH�SURYLGHUV�LQ�RSHQ�WHQGHULQJ�
SURFHGXUHV�KDV�QRW�SURGXFHG�WKH�GHVLUHG�UHVXOWV�RI�HIILFLHQF\��'XH�WR�SRRU�SHUIRUPDQFH��

GHPDQGV� IRU� UHFHQWUDOL]DWLRQ� RI� WKH� SXEOLF� SURFXUHPHQW� IXQFWLRQ� LQ� JRYHUQPHQW� KDYH�
EHFRPH�FRPPRQSODFH��HVSHFLDOO\�DPRQJ�WKH�SROLWLFDO�FODVV�ZKR�VRXQG�ಫIUXVWUDWHGಬ�ZLWK�
WKH� DJHQWV� WR� ZKRP� WKH\� KDYH� GHOHJDWHG� WR� PDQDJH� WKH� SURFHVVHV� RI� SURFXUHPHQW��
3XEOLF�SURFXUHPHQW�LV�D�KLJKO\�UHJXODWHG�IXQFWLRQ�RI�JRYHUQPHQW��7KH�H[LVWHQFH�RI�D�VHW�
RI� UXOHV� DORQH� KDV� QRW� EHHQ� VXIILFLHQW� WR� HQVXUH� SURSHU� FRPSOLDQFH�� SDUWLFXODUO\�
UHJDUGLQJ�DGKHUHQFH�WR�WKH�VSLULW�RI�WKH�ODZ��(GZDUGV�	�:ROIH���������3ROLWLFLDQV�KDYH�D�
GXW\�WR�HQVXUH�FRPSOLDQFH�WKURXJK�WKH�YDULRXV�PHFKDQLVPV�PDQGDWHG�E\�WKH�OHJLVODWLYH�
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SULQFLSOHV��,W�LV�WKHLU�GXW\�WR�DQDO\]H�WKH�FRQVWUDLQWV�WR�FRPSOLDQFH�DQG�VXJJHVW�DUHDV�IRU�
LPSURYHPHQW���
�
1J� DQG� 'DVWPDOFKLDQ� ������� IRXQG� WKDW� PDQDJHUV� RI� SXEOLF� RUJDQL]DWLRQV� JHQHUDOO\�
GHDOW� ZLWK� PRUH� VWDNHKROGHU� JURXSV�� VXFK� DV� FLYLO� VHUYDQWV� DQG� FOLHQWV� DQG� SROLWLFDO�

OHDGHUV�� WKDQ� GLG� SULYDWHO\�RZQHG� RUJDQL]DWLRQV�� DQG� WKLV� DIIHFWHG� WKHLU� FRPSOLDQFH�
VWDWXV��$W�WKH�KHDUW�RI�DQ�HIIHFWLYH�SXEOLF�SURFXUHPHQW�V\VWHP�LV�JRRG�JRYHUQDQFH�ZKLFK�
LV� PHDVXUHG� E\� KRZ� V\VWHPV� DUH� WUDQVSDUHQW� DQG� DFFRXQWDEOH�� 7KH� FRQFHSWV� RI�
WUDQVSDUHQF\� DQG� DFFRXQWDELOLW\� DUH� QRZKHUH�PRUH� VLJQLILFDQW� LQ� SXEOLF� DGPLQLVWUDWLRQ�
WKDQ� LQ� SURFXUHPHQW�� ZKLFK� DFFRXQWV� IRU� PRUH� WKDQ� D� WKLUG� RI� DOO� RI� D� JRYHUQPHQWಬV�
RXWOD\V� �6FKDSSHU��0DOWD�DQG�*LOEHUW�� ���������3ROLWLFLDQV�DUH�E\�GHPRFUDWLF�GRFWULQHV�
PDQGDWHG� WR� GHPDQG� DFFRXQWDELOLW\� DV� HOHFWHG� UHSUHVHQWDWLYHV� WR� PDQDJH� SHRSOHಬV�
DIIDLUV��0RUHRYHU�� WKH�SROLWLFLDQV� FRQWURO� WKH�DSSURYDO� RI�PDMRU� WHFKQLFDO� DSSRLQWPHQWV�
LQFOXGLQJ� VHFUHWDU\� WR� WKH� WUHDVXU\��PLQLVWHUV� RI� ILQDQFH� DQG� RWKHU� VHQLRU� SRVLWLRQV� RI�

JRYHUQPHQW�WKDW�GULYH�WKH�FRXQWU\ಬV�SXEOLF�SURFXUHPHQW�DJHQGD�DW�D�SROLF\�OHYHO�DQG�WKH�
SURFXUHPHQW�RYHUVLJKW�RIILFLDOV�ZKR�PDQDJH�WKH�ಫRSHUDWLRQDOಬ�SURFHVVHV���
�
,I� WKH�SROLWLFLDQV�FRQVSLUH� WR�DEXVH�SXEOLF� WUXVW�� WKHLU�GHFLVLRQV�DUH�FODQGHVWLQH�DQG� WKH�
HFRQRPLF� LPSOLFDWLRQV� RI� VXFK� GHFLVLRQV� FDQ� EH� GLVDVWURXV�� :KLOH� VHYHUDO� $IULFDQ�
OHJLVODWXUHV�KDYH�WUDQVLWLRQHG�IURP�EHLQJ�VXERUGLQDWH�XQGHU�VLQJOH�SDUW\�UXOH�WR�EHFRPH�
VWURQJ� DQG� FDSDEOH� DJHQWV� RI� FKDQJH� OLNH� LQ� WKH� FDVHV� RI� *KDQD�� .HQ\D� DQG� 6RXWK�
$IULFD����ZKHUH�OHJLVODWXUHV�KDYH�WDNHQ�SURDFWLYH�UROHV�WR�DPHQG�FRQVWLWXWLRQV�DQG�ELOOV��
UHIRUP�DQWLTXDWHG�FRORQLDO�VWUXFWXUHV��DQG�DSSURYH�DSSRLQWPHQWV����LQ�RWKHU�MXULVGLFWLRQV�

WKH\� KDYH� QRW� EHHQ� SURDFWLYH� HQRXJK�� ,Q� .HQ\D�� WKH� OHJLVODWRUV� KDYH� FODLPHG� WKHLU�
ULJKWIXO� SRVLWLRQV� LQ� JRYHUQPHQW� GHFLVLRQ�PDNLQJ� SURFHVVHV� E\� DVVHUWLQJ� WKHPVHOYHV�
ZLWK� UHJDUG� WR� EXGJHWDU\� SURFHVVHV� DQG� VWUHQJWKHQLQJ� FRPPLWWHH� V\VWHPV�� 3XEOLF�
SURFXUHPHQW�UHIRUP�SURFHVVHV�KDYH�VHHQ�D�KLJK�GHJUHH�RI�SDUWLFLSDWLRQ�E\�SROLWLFLDQV��
7KLV�KDV�DOORZHG�WKHP�WR�GHOLEHUDWH�RQ�SXEOLF�VSHQGLQJ��DQG�KDV�OHG�WR�WKH�HYROXWLRQ�RI�
V\VWHPV�RI�SRUWIROLR�FRPPLWWHHV�WKDW�TXHU\�WKH�H[HFXWLYH�DQG�KROG�LW�WR�DFFRXQW����RQH�RI�
WKH� PRVW� DVVHUWLYH� IRUPV� RI� GHPRFUDWLF� VWUHQJWKHQLQJ�� 7KLV� OHVVRQ� FDQ� EH� SLFNHG� E\�
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RWKHU� FRXQWULHV� RQ� WKH� FRQWLQHQW�� ,Q� WKH� QH[W� VHFWLRQ�� ZH� WXUQ� WR� VSHFLILF� FRQFUHWH�
H[DPSOHV�RI�KRZ�SROLWLFLDQV�FDQ�EH�LQYROYHG�LQ�SXEOLF�SURFXUHPHQW���
�

��� +2:�32/,7,&,$16�6+28/'�%(�,192/9('�

:LWK�WKH�JOREDO� UHYROXWLRQ� LQ�SXEOLF�SURFXUHPHQW�� UHIRUPV�VZHSW�PRVW�$IULFDQ�FRXQWULHV�
OLNH�.HQ\D�� 7DQ]DQLD��8JDQGD��5ZDQGD��%XUXQGL��*KDQD��6HQHJDO�� 6RXWK�$IULFD�� DQG�
0DODZL�� DPRQJ� RWKHUV�� ,Q� WKH�PDMRULW\� RI� WKHVH� $IULFDQ� FRXQWULHV�� SXEOLF� SURFXUHPHQW�

UHIRUPV�ZHUH� XVHG� WR� WUDQVIHU� WKH� SURFHVVHV� RI� SURFXUHPHQW� IURP�EHLQJ�PDQDJHG�E\�
SROLWLFLDQV�WR�WKH�EXUHDXFUDWV�� ,Q�8JDQGD��IRU�H[DPSOH��SURFXUHPHQW�ZDV�LQLWLDOO\� LQ�WKH�
KDQGV�RI�WKH�&HQWUDO�7HQGHU�%RDUG�DQG�GLVWULFW�ORFDO�JRYHUQPHQWV�ZHUH�QRW�FRYHUHG�E\�
WKLV�DUUDQJHPHQW��7KH�WHQGHU�ERDUG�V\VWHP�KDG�D�QXPEHU�RI�ZHDNQHVVHV�WKDW�LQFOXGHG��
XVH� RI� DUFKDLF� ODZV� DQG� SURFHGXUHV�� EXUHDXFUDWLF� GHOD\V� DQG� ODFN� RI� LQVWLWXWLRQDO�
FRRUGLQDWLRQ�� ODFN�RI�VNLOOHG�PDQSRZHU� WR�KDQGOH�JRYHUQPHQW�SXUFKDVHV�SURIHVVLRQDOO\�
DQG� PDOSUDFWLFH� DV� ZHOO� DV� XQHWKLFDO� FRQGXFW�� 5HIRUPV� KDG� WR� EH� XQGHUWDNHQ� LQ� WKH�
SURFXUHPHQW�V\VWHP�WR�DGGUHVV�WKHVH�FRQFHUQV���

7KH� DEROLWLRQ� RI� ORFDO� JRYHUQPHQW� WHQGHU� ERDUGV� LQ�PRVW� ORFDO� JRYHUQPHQWV� LQGLUHFWO\�
UHGXFHG� UROH� RI� SROLWLFLDQV� DV� WKH\� SUHYLRXVO\� JRW� LQYROYHG� LQ� GLUHFWO\� PDNLQJ�
SURFXUHPHQW�GHFLVLRQV��7KH�WHQGHU�ERDUGV�PDGH�ILQDO�DZDUG�GHFLVLRQV��D�UHVSRQVLELOLW\�
WKDW�ZDV�QRZ�WUDQVIHUUHG�WR�WHFKQLFDOO\�FRPSRVHG�FRQWUDFW�FRPPLWWHHV��7KH�DUJXPHQW�LQ�
WKLV� UHIRUP�VWUDWHJ\�ZDV� WR� FUHDWH� D�V\VWHP� WKDW�ZDV� WUDQVSDUHQW� DQG�DFFRXQWDEOH�DV�

SROLWLFLDQV�ZHUH�DVVXPHG�WR�KDYH�EHHQ�SDUW�RI�WKH�SUREOHP�LQ�WHQGHULQJ�DW�WKH�WLPH��$Q\�
HIIRUW�WKDW�ZRXOG�GHWHU�WKH�SROLWLFLDQV� IURP�SDUWLFLSDWLQJ� LQ�NH\�VWDJHV�RI�WKH�SURFHVV�RI�
WHQGHULQJ�ZDV�D�ZHOFRPH�PRYH�DW�WKH�WLPH��+RZHYHU��GHVSLWH�WKHVH�UHIRUPV��HIILFLHQF\�
GHILFLWV� LQ� SXEOLF� SURFXUHPHQW� V\VWHPV� KDYH� UHPDLQHG�� 7KLV� GHPRQVWUDWHV� ZURQJ�
GLDJQRVLV� DW� WKH� WLPH� VXFK� D� SUHVFULSWLRQ� ZDV� PDGH�� 3ROLWLFLDQV� DW� DOO� OHYHOV� DQG� WKH�
OHJLVODWXUH�LQ�SDUWLFXODU��QHHG�IXOO�LQYROYHPHQW�ZLWKLQ�WKH�SXEOLF�SURFXUHPHQW�SURFHVVHV��
7KHUH� LV� WKXV� D� QHHG� IRU� D� WUDQVLWLRQ� IURP� D� RQH�VWHS�LQYROYHPHQW� LQ� SURFXUHPHQW�
SODQQLQJ�DQG�EXGJHW�DSSURYDO�� WR�PRUH�H[WHQVLYH� LQYROYHPHQW�DW� WKH�YDULRXV�VWDJHV�RI�
WKH�SXEOLF�SURFXUHPHQW�SURFHVV���
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)LUVWO\�� SROLWLFLDQV� QHHG� WR� EH� SURDFWLYHO\� LQYROYHG� DW� FRQFHSWLRQ� RI�PDMRU� SURMHFWV�� IRU�
H[SHULHQFH� KDV� VKRZQ� WKDW� LQ� WKH� PDMRULW\� KDV� GHPRQVWUDWHG� VHULRXV� SURFXUHPHQW�
FKDOOHQJHV� GXH� WR� SROLWLFDO� LQWHUIHUHQFH� DW� ODWHU� VWDJHV�� 3URMHFWV� ZLWK� D� KLJK� SROLWLFDO�
VWDNH� LQ� WKH� FRQVWUXFWLRQ� DQG� H[WUDFWLYH� VHFWRUV� KDYH� EHHQ� FKDUDFWHUL]HG� E\� GHOD\HG�
LPSOHPHQWDWLRQ� ZKLFK� LQ� LWVHOI� LV� DQ� DWWHPSW� E\� SROLWLFLDQV� WR� ಫUHFODLPಬ� WKHLU� PLVVHG�

RSSRUWXQLW\��3URFXUHPHQW�IRU�WKH�FRQVWUXFWLRQ�RI�WKH�GDP�IRU�WKH�%XMDJDOL�3RZHU�3URMHFW�
LQ�8JDQGD�ZDV�GHOD\HG�IRU�DERXW�WZR�\HDUV�GXH�WR�SROLWLFDO� LQWHUIHUHQFH�DW� ODWHU�VWDJHV�
RI� FRQWUDFWLQJ��6XFK� FRVWO\� GHOD\V�ZRXOG� KDYH� EHHQ�PLQLPL]HG� LI� SROLWLFLDQV� KDG�EHHQ�
LQYROYHG� LQ� DOO� SURFXUHPHQW�UHODWHG� XQGHUWDNLQJV� GXULQJ� WKH� HDUO\� VWDJHV� RI� WKH�
FRQWUDFWLQJ� MRXUQH\��4XLWH�RIWHQ��SROLWLFLDQV� LQ�$IULFD�LQYROYH�WKHPVHOYHV� LQ�GHFLVLRQV�WR�
DZDUG�KXJH�FRQWUDFWV��DQG�ZKHUH�WKH�DZDUG�GHFLVLRQV�GR�QRW�IDYRXU�WKHLU�LQWHUHVWV��WKH\�
ZLOO� RYHUWXUQ� WKHP� WKURXJK� ZKDWHYHU�PHDQV� DYDLODEOH� WR� WKHP�� 7R� UHYHUVH� WKLV� WUHQG��
WKHLU� SURDFWLYH� LQYROYHPHQW� DW� FRQFHSWLRQ� RI� VXFK� SURMHFWV� ZLOO� VKLHOG� WKH� SXEOLF�
SURFXUHPHQW�SURFHVVHV�IURP�XQQHFHVVDU\�GHOD\V�RFFDVLRQHG�E\�VXFK�LQWHUIHUHQFH��7KH�

QHHG�WR�VHHN�IRU�D�SROLWLFDO� ಫQR�REMHFWLRQಬ�WR�VDYH�WLPH�DQG�UHVRXUFHV�WKDW�FRPH�ZLWK�D�
UHMHFWHG� SURFXUHPHQW� DZDUG� GHFLVLRQ� LV� DQ� LPSRUWDQW� VWUDWHJ\�� 7KLV� SURSRVDO� LV�
VXJJHVWHG�RQ�WKH�FDYHDW�WKDW�WKH�H[LVWLQJ�SXEOLF�SURFXUHPHQW�ODZV�QHHG�DPHQGPHQW���

6HFRQGO\�� DV� D� FRQVWLWXWLRQDO� GXW\� LQ� D� GHPRFUDWLF� VRFLHW\�� SROLWLFLDQV� SDVV� WKH� SXEOLF�
SURFXUHPHQW�OHJDO�IUDPHZRUNV��7KH\�QHHG�WR�SURDFWLYHO\�VXJJHVW�DSSURSULDWH�VWUXFWXUHV��
LQVWLWXWLRQV�DQG�SURFHVVHV� WKDW� WKH\� IHHO�ZLOO�HQVXUH�HIILFLHQF\�DQG�HIIHFWLYHQHVV�RI�WKH�
SXEOLF�SURFXUHPHQW�SURFHVVHV��)RU�H[DPSOH��LW�LV�EHFRPLQJ�LQFUHDVLQJO\�FOHDU�WKDW�$IULFD�
QHHGV�FHQWUDOL]HG�DQG�VSHFLDOL]HG�XQLWV�WR�PDQDJH�FRPSOH[�SURFXUHPHQWV�OLNH�IRU�WKH�RLO�
DQG� JDV� VHFWRU� ZKHUH� LW� H[LVWV�� PDMRU� FRQVWUXFWLRQ� SURMHFWV� RI� GDPV� DQG� DLUSRUWV��
VRSKLVWLFDWHG� KLJKZD\� QHWZRUNV� DQG� UDLOZD\� LQIUDVWUXFWXUH�� DPRQJ� RWKHUV�� 3ROLWLFDO�
LQYROYHPHQW� KDV� EHHQ� LQ� SDVVLQJ� WKH� SURFXUHPHQW� DFWV�� ZKLOH� WKH� SXWWLQJ� LQ� SODFH� RI�
HQDEOLQJ� UHJXODWLRQV� KDV� RIWHQ� EHHQ� OHIW� WR� WKH� WHFKQLFDO� SHRSOH�� 5HFHQW� H[DPSOHV� LQ�

8JDQGD�DQG�7DQ]DQLD��KRZHYHU��DWWHVW�WR�WKH�GHVLUH�E\�SROLWLFLDQV�WR�EH�LQYROYHG�DW�WKLV�
VWDJH� DV� ZHOO�� 7KHLU� ZLVK� LV� D� ZHOFRPH� DWWHPSW� DW� HQVXULQJ� RZQHUVKLS� RI� WKH�
SURFXUHPHQW�UHJXODWLRQV���
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7KLUGO\�� LQ�FRXQWULHV�XVLQJ�ZHOO�HQWUHQFKPHQW�PHFKDQLVPV�DQG� FRPPLWWHHV��SROLWLFLDQV�
VKRXOG� JHW� VXEVWDQWLDOO\� LQYROYHG� LQ� PRQLWRULQJ� DQG� VXSHUYLVLRQ� RI� WKH� SXEOLF�
SURFXUHPHQW�V\VWHPV��$V�DQ�RYHUVLJKW�GXW\��LW�LV�FULWLFDO�IRU�SROLWLFLDQV�WR�FORVHO\�PRQLWRU�
DQG� VXSHUYLVH� WKH� SHUIRUPDQFH� RI� SXEOLF� SURFXUHPHQW� UHJXODWRU\� DXWKRULWLHV� WKURXJK�
UHFHLYLQJ� DQG� GLVFXVVLQJ� DQQXDO� SURFXUHPHQW� SHUIRUPDQFH� UHSRUWV�� 7KHVH� UHSRUWV�

VKRXOG�DQDO\WLFDOO\�JLYH�WKH�VWDWH�RI�SXEOLF�SURFXUHPHQW�LQ�D�SDUWLFXODU�FRXQWU\�DQG�WKH\�
VKRXOG�EH�GLVFXVVHG�E\�FRPPLWWHHV�RI�SDUOLDPHQW���� OLNH�WKH�%XGJHW�&RPPLWWHH��3XEOLF�
$FFRXQWV� &RPPLWWHH�� DQG� /RFDO� *RYHUQPHQW� $FFRXQWV� &RPPLWWHH� ��� DV� SXEOLF�
SURFXUHPHQW�FRQVWLWXWHV�D�NH\�ILQDQFLDO�DFWLYLW\�RI�WKH�PDQGDWHV�RI�WKHVH�FRPPLWWHHV��,Q�
$IULFDQ� FRXQWULHV�� UHIRUPV� ZHUH� PRGHOHG� RQ� VLPLODU� SLOODUV� RI� KDYLQJ� UHJXODWRU\�
DXWKRULWLHV�WKDW�UHSRUW�WKURXJK�PLQLVWULHV�RI�ILQDQFH��,Q�PRVW�RI�WKHVH�FDVHV��WKH�DQQXDO�
SURFXUHPHQW�UHSRUWV�DUH�H[SHFWHG�WR�EH�VXEPLWWHG�DV�SDUW�RI�WKH�DSSHQGLFHV�WR�$XGLWRU�
*HQHUDOಬV�UHSRUWV�WR�WKH�OHJLVODWXUH��+RZHYHU��LQ�PRVW�FRXQWULHV��VXFK�SUDFWLFHV�KDYH�QRW�
EHHQ�PDGH��7KLV�LV�D�ZHDNQHVV�WKDW�KDV�UHOHJDWHG�SURFXUHPHQW�PDWWHUV�DQG�WKLV�WUHQG�

QHHGV� WR� EH� UHYHUVHG� IXQGDPHQWDOO\�� 5DUHO\� GR� OHJLVODWXUHV� DFWXDOO\� UHFHLYH�
SURFXUHPHQW�V\VWHP�SHUIRUPDQFH�UHSRUWV��(DFK�FRXQWU\�RXJKW�WR�KDYH�DQ�DQQXDO�SXEOLF�
SURFXUHPHQW� VWDWXV� UHSRUW� DV� D� PHFKDQLVP� IRU� MXGJLQJ� WKH� GLUHFWLRQ� RI� WKH� SXEOLF�
SURFXUHPHQW�V\VWHPV���

)RXUWKO\�� SROLWLFLDQV� QHHG� VWURQJ� LQYROYHPHQW� LQ� HVWDEOLVKLQJ� HIIHFWLYH� SXEOLF�
SURFXUHPHQW�V\VWHPV�WKURXJK�EXGJHWLQJ��7KH\�QHHG�WR�DOORFDWH�DSSURSULDWH� IXQGLQJ� WR�
LPSURYH� SURFXUHPHQW� HIILFLHQF\�� DV� ZHOO� DV� DSSURYLQJ� SURFXUHPHQW� SODQV� ZKLFK� WKH\�
XQGHUVWDQG��2QFH� WKHVH� DSSURYDOV�DUH�GRQH�� WKH\� QHHG� WR� HQVXUH� DFFRXQWDELOLW\�� ,W� LV�
RQH�RI�WKH�WUDGLWLRQDO�UROHV�RI�SROLWLFLDQV�WR�DSSURYH�EXGJHWV�RI�JRYHUQPHQW�DQG�GHPDQG�
DFFRXQWDELOLW\�� 7KLV� PDLQO\� FRQFHUQV� ILVFDO� DQG� DGPLQLVWUDWLYH� DFFRXQWDELOLW\� E\� WKH�
WHFKQLFDO�RIILFHUV�RI�JRYHUQPHQW��DQG�SROLWLFDO�DFFRXQWDELOLW\�E\�SROLWLFLDQV��&LWL]HQV�ZLOO�
DOVR�H[SHFW�VRFLDO�DFFRXQWDELOLW\�IURP�WKH�SROLWLFLDQV���

7KH� ILIWK� VWUDWHJ\� IRU� LQYROYLQJ� SROLWLFLDQV� UHODWHV� WR� SURIHVVLRQDOL]DWLRQ� RI� SXEOLF�

SURFXUHPHQW�� ,W� LV� WKH� GXW\� RI� WKH� SROLWLFLDQV� WR� SDVV� UHOHYDQW� SURIHVVLRQDOL]DWLRQ�

JXLGHOLQHV�DQG�VXFK�ERGLHV�WKDW�ZLOO�VWHHU�WKLV�\RXQJ�SURIHVVLRQ��6RPH�$IULFDQ�FRXQWULHV�
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KDYH� VHHQ� WKHLU� OHJLVODWXUHV� EROGO\� SDVV� SURFXUHPHQW� SURIHVVLRQDO� ELGV�� EXW� D� XQLIRUP�

V\VWHP�QHHGV�WR�FXW�DFURVV�WKH�FRXQWULHV�DV�SXEOLF�SURFXUHPHQW�PDWWHUV�KDYH�D�UHJLRQDO�

FRQWH[W�� 5HJLRQDO� SURMHFWV� DUH� GHOD\HG� GXH� WR� ODFN� RI� SURIHVVLRQDOLVP� ��� DQ� DUHD� WKDW�

QHHGV�WR�EH�VWUHQJWKHQHG���

��� &21&/86,216��

7KHUH�LV�D�ELW�RI�D�FRQWUDGLFWLRQ�WKDW�KDV�QRW�EHHQ�UHVROYHG�LQ�WKH�H[LVWLQJ�OLWHUDWXUH�DQG�

SUDFWLFDO� DSSOLFDWLRQV� RI� WKH� V\VWHPV�RI�SXEOLF�SURFXUHPHQW��7KH�FRQWUDGLFWLRQV� FHQWHU�

RQ�WZR�DVSHFWV�ZKLFK�DUH�FRQIOLFWLQJ�WR�HDFK�RWKHU��2Q�RQH�KDQG�SROLWLFLDQV�DUH�GHSLFWHG�

DV�LQYROYHG�LQ�SDWURQDJH�DQG�PDUULQJ�WKH�SURFXUHPHQW�SURFHVV��2Q�WKH�RWKHU�KDQG�WKH\�

DUH� GHSLFWHG� WR� EH� KROGLQJ� WKH� PDJLF� EXOOHW� LQ� FOHDQLQJ� XS� WKH� SURFXUHPHQW� SURFHVV�

ZKLFK� LV� DOO� ZHOO� DQG� JRRG� EXW� FHUWDLQ� SURYLVLRQV�WUDQVIRUPDWLRQV� ZRXOG� KDYH� WR� EH�

PDGH�� ,W� LV�WKH�GXW\�RI�UHVHDUFKHUV�LQ�SXEOLF�SURFXUHPHQW� WR�GHYRWH�HIIRUWV�DW�UHVROYLQJ�

WKHVH�FRQWUDGLFWLRQV� WKURXJK�SURYLGLQJ�D�GHWDLOHG�DQDO\WLFDO� IUDPHZRUN��7KLV�SDSHU�KDV�

EHHQ�DQ�DWWHPSW�WR�SDUWLDOO\�ILOOLQJ�WKDW�NQRZOHGJH�JDS��,W�KDV�GHPRQVWUDWHG�DUHDV�ZKHUH�

SROLWLFLDQV�QHHG�WR�EH�LQYROYHG�DQG�KRZ�WKH\�FDQ�DFWXDOO\�EH�LQYROYHG��7KHVH�SURSRVDOV�

DUH�KLQJHG�RQ�WKH�FDYHDW�WKDW�VRPH�PRUH�UHIRUP�HIIRUWV�KDYH�WR�EH�VSHFLILFDOO\�PRGHOHG�

DURXQG�WKH�QHHG�WR�LQYROYH�WKHVH�LPSRUWDQW�DFWRUV�LQ�SXEOLF�SURFXUHPHQW���

6RXQG� SXEOLF� SURFXUHPHQW�PDQDJHPHQW� LV� D� NH\�PLOHVWRQH� RI� JRRG� JRYHUQDQFH� DQG�
QDWLRQDO� SURJUHVV� LQ� DQ\� FRXQWU\� VLQFH� WKH� IXQFWLRQ� FRQVXPHV�D� VXEVWDQWLDO� SRUWLRQ� RI�
WKH�QDWLRQDO�EXGJHW��,WV�VLJQLILFDQFH�LQ�VRFLDO�DQG�HFRQRPLF�GHYHORSPHQW�LV�UHIOHFWHG�LQ�
WKH� IDFW� WKDW� LW� FRQVWLWXWHV� D� VL]HDEOH� SURSRUWLRQ� RI� WKH� QDWLRQDO� HFRQRP\��:LWKLQ� WKLV�
FRQWH[W�� OHJLVODWXUHV�� OLNH� LW� KDV� EHHQ� DUJXHG�� DUH� FULWLFDO� LQVWLWXWLRQV� LQ� PDNLQJ� D�

GHPRFUDWLF� V\VWHP� IXQFWLRQ� �6DLHJK�� ��������� /HJLVODWRUV� DUH� LQH[SHULHQFHG� DQG�
XQDFFXVWRPHG� WR� WKHLU� UROHV� DQG� UHVSRQVLELOLWLHV� EXW� WKLV� WUHQG� QHHGV� WR� EH� UHYHUHG�
WKURXJK� GHOLEHUDWH� SROLF\� LQWHUYHQWLRQV�� 7KH� GLYLGHQGV� RI� SURDFWLYHO\� LQYROYLQJ� WKH�
SROLWLFLDQV� LQ� SXEOLF� SURFXUHPHQW� DUH� JUHDW�� 7KH� OHJLVODWLYH� EUDQFK� RI� JRYHUQPHQW� LV�
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UHVSRQVLEOH� IRU� ODZ�PDNLQJ�� H[HUFLVLQJ� RYHUVLJKW� RYHU� WKH� H[HFXWLYH�� IDFLOLWDWLQJ� SXEOLF�
SDUWLFLSDWLRQ� DQG� SURPRWLQJ� FRRSHUDWLYH� JRYHUQDQFH�� /HJLVODWXUHV� DUH� PDQGDWHG� WR�
HQVXUH�WKDW�ODZV�SDVVHG�DUH�SURSHUO\�LPSOHPHQWHG�WR�DGGUHVV�WKH�QHHGV�RI�WKH�FLWL]HQV�
�0DGXH�� ����������� 7KHLU� UROH�� KRZHYHU�� KDV� WR� JR� EH\RQG� OHJLVODWLRQ� WR� SURDFWLYHO\�
JHWWLQJ�LQWHUHVWHG�LQ�SURMHFW�LQLWLDWLRQ�DQG�KRZ�EHVW�WKH�SURFHVVHV�RI�SXEOLF�SURFXUHPHQW�

ZRUN����
�
$�OHJLVODWXUH�WKDW�LV�UHSUHVHQWDWLYH�DQG�SDUWLFLSDWRU\�LV�FKDUDFWHUL]HG�E\��FLWL]HQV�KDYLQJ�
DFFHVV� WR��DQG�FRQWULEXWLQJ� WR� WKH�SROLF\�PDNLQJ�SURFHVV�WKURXJK� WKH� OHJLVODWXUH�� WKHUH�
EHLQJ� KLJK� GHJUHH� RI� LQWHUDFWLRQ� EHWZHHQ� PHPEHUV� DQG� FLWL]HQV�� LVVXHV� EHLQJ�
DGGUHVVHG�RU�OHJLVODWLRQ�DPHQGHG�EHFDXVH�RI�SXEOLF�LQSXW�RU�SUHVVXUH��DQG�FLYLO�VRFLHW\�
RUJDQL]DWLRQV��DGYRFDF\�RUJDQL]DWLRQV��DQG�RU� LQWHUHVW�JURXSV�EHLQJ�DFWLYH�SDUWLFLSDQWV�
LQ� WKH� OHJLVODWLYH�SURFHVV� �6DLHJK�� ���������3ROLWLFLDQV� LQ�PRVW�$IULFDQ�FRXQWULHV�DUH�DW�
OHDVW� UHVSRQVLEOH� IRU�EORDWHG�SXEOLF�DGPLQLVWUDWLRQ�H[SHQGLWXUH� WKURXJK� WKHLU�DSSURYLQJ�

QXPHURXV�DSSRLQWPHQWV��PDQ\�RI�ZKLFK�DUH� IRU�SROLWLFDO� VXSSRUWHUV��7KH�XQQHFHVVDU\�
H[SHQGLWXUHV� RQ� WKHVH� DSSRLQWPHQWV� KDYH� GLYHUWHG� SXEOLF� UHVRXUFHV� WKDW� FRXOG� KDYH�
EHHQ� XVHG� IRU� VHUYLFH� GHOLYHU\� DQG� LPSURYLQJ� WKH� LPSOHPHQWDWLRQ� RI� WKH� HFRQRPLF�
WUDQVIRUPDWLRQ� DJHQGD�� ,W� LV� HDV\� IRU� SROLWLFLDQV� WR� GLYHUW�PRQH\� IRU� D� URDG� SURMHFW� WR�
SD\PHQW�RI�VDODULHV�RI�SROLWLFDO�DSSRLQWHHV�DV�ORQJ�DV�WKH�ODWWHU�FDQ�LQFUHDVH�WKH�SROLWLFDO�
KHJHPRQ\� RI� WKRVH� LQ� WKH� UXOLQJ� UHJLPHV�� � +RZHYHU�� LI� SROLWLFLDQV� GHFLGH� WR� ZRUN� IRU�
SURJUHVV�DQG�WUDQVIRUPDWLRQ�RI�WKHLU�VRFLHW\��WKH\�FDQ�DFKLHYH�LW�ZLWK�KLJK�GLYLGHQGV���
�
5HIHUHQFHV�

$OEDQR�*ODQ�/XJL�DQG�'DH�LQ�.LP���������ಯ6SHFLDO�,VVXH�,QWHUQDWLRQDO�3XEOLF�3URFXUHPHQW��
,QWURGXFWLRQರ��-RXUQDO�RI�3XEOLF�3URFXUHPHQW��9RO�����1EU�����3U$FDGHPLFV�3UHVV�

$OOHQ��5�DQG�7RPPDVL��'����������0DQDJLQJ�3XEOLF�([SHQGLWXUH�$�5HIHUHQFH�� %RRN�

IRU�7UDQVLWLRQ�&RXQWULHV��6,*0$��2(&'��
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$PEH�� ,�0�� 	� %DGHQKRUVW�:HLVV�� -�$� ������� 3URFXUHPHQW� &KDOOHQJHV� ,Q� 7KH� 6RXWK�

� $IULFDQ� 3XEOLF� 6HFWRU�� -RXUQDO� RI� 7UDQVSRUW� DQG� 6XSSO\� &KDLQ� 0DQDJHPHQW��

� 9ROXPH����12����SS����������

$QLWKD�� � 9�� �������� (IILFLHQF\� DQG� EXUHDXFUDF\��:RUNLQJ� SDSHU�� 1R�� ����� ,QVWLWXWH� IRU�

6RFLDO�DQG�� HFRQRPLF� FKDQJH�� $YDLODEOH� RQOLQH� DW�� KWWS���ZZZ�LVHF�DF�LQ�:3����

�������SGI�

$UURZVPLWK��6��	�7U\EXV��0����������3XEOLF�SURFXUHPHQW��7KH�FRQWLQXLQJ�UHYROXWLRQ��7KH�+DJXH��
.OXZHU�/DZ�,QWHUQDWLRQDO��

%DOO��$�5�DQG�3HWHUV��*�%����������0RGHUQ�3ROLWLFV�DQG�*RYHUQPHQW���WK�(GLWLRQ�5HYLVHG�

� DQG�8SGDWHG��1HZ�<RUN��3ODJUDYH�0DFPLOODQ���

%DUWOH��-��5���	�.RURVHF��5��/����������$�5HYLHZ�RI�6WDWH�3URFXUHPHQW�DQG�&RQWUDFWLQJ���
� -RXUQDO�RI�3XEOLF�3URFXUHPHQW�����������������
%DWOH\��5�0F&RXUW�:��DQG��0FORXJKOLQ�&��������$SULO��ಫ7KH�3ROLWLFV�DQG�*RYHUQDQFH�RI��

3XEOLF� 6HUYLFHV� LQ� 'HYHORSLQJ� &RXQWULHVಬ� DW� WKH� DQQXDO� FRQIHUHQFH� RI� WKH�
,QWHUQDWLRQDO�5HVHDUFK�6RFLHW\�IRU�3XEOLF�0DQDJHPHQW�LQ�'XEOLQ�LQ�$SULO��

%DVKHND��%�&����������ಫ3XEOLF�SURFXUHPHQW�FRUUXSWLRQ�DQG�LWV�LPSOLFDWLRQV�RQ�HIIHFWLYH�VHUYLFH��
� GHOLYHU\�LQ�8JDQGD��DQ�HPSLULFDO�VWXG\ಬ��,QWHUQDWLRQDO�-RXUQDO�3URFXUHPHQW�0DQDJHPHQW���
� 9RO�����1R�����SS����ದ����
%DVKHND�� %�&�� �������� 3URFXUHPHQW� 3ODQQLQJ� DQG� DFFRXQWDELOLW\� RI� ORFDO� JRYHUQPHQW�

� SURFXUHPHQW�V\VWHPV�LQ�GHYHORSLQJ�FRXQWULHV��(YLGHQFH�IURP�8JDQGD��-RXUQDO�RI�

3XEOLF�3URFXUHPHQW��9ROXPH����1XPEHU����SS�����������

%DVX�� 5�� �������� 3XEOLF� $GPLQLVWUDWLRQ�� &RQFHSWV� DQG� 7KHRULHV�� ILIWK� UHYLVHG� HGLWLRQ��

� 1HZ�'HKOL��6WHUOLQJ�3XEOLVKHUV�397�/WG�

%ROWRQ��3����������*RYHUQPHQW�SURFXUHPHQW�DV�D�SROLF\�WRRO�LQ�6RXWK�$IULFD��-RXUQDO�RI��
� 3XEOLF�3URFXUHPHQW���������ದ��������
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%UXOKDUW�� 0��� 	� 7ULRQIHWWL�� )�� �������� ಯ3XEOLF� ([SHQGLWXUH� DQG� ,QWHUQDWLRQDO� 6SHFLDOL]DWLRQ�ರ�
(XURSHDQ�(FRQRPLF�5HYLHZ���������ದ����

%U\QHU��&�*����������3XEOLF�2UJDQL]DWLRQV�DQG�3XEOLF�3ROLFLHV��,Q�%��*X\�3HWHUV�DQG��
-RKQ�3LHUUH��(GV���7KH�+DQGERRN�RI�3XEOLF�$GPLQLVWUDWLRQ��6DJH��&KDSWHU�����SS�
����������

&DLGHQ���������3XEOLF�$GPLQLVWUDWLRQ�&DSH�7RZQ��3DOLVDGHV�3XEOLVKHUV��

&KDQLH�� 3�� �������� 7KH� 7UDMHFWRU\� RI� 3XEOLF� $GPLQLVWUDWLRQ� LQ� $IULFD�� %DFNJURXQG�� ,Q�

� 3�&KDQLH�DQG�3�%�0LK\R���������7KLUW\�<HDUV�RI�3XEOLF�VHFWRU� UHIRUPV� LQ�$IULFD��

� 6HOHFWHG�FRXQWU\�H[SHULHQFHV��)RXQWDLQ�3XEOLVKHUV��.DPSDOD�

&RJJEXUQ�� -�'�� �������� ([SORULQJ� GLIIHUHQFHV� LQ� WKH� $PHULFDQ� VWDWHV
� SURFXUHPHQW�

SUDFWLFHV��-RXUQDO�RI�3XEOLF�3URFXUHPHQW��������������

&R[��:�5��� %XUN�� 6�-�� DQG�0RUJDQ�� %�1�� �������� 3XEOLF� $GPLQLVWUDWLRQ� LQ� 7KHRU\� DQG�

� 3UDFWLFH��1HZ�<RUN��/RQJPDQ�3HDUVRQ�,QF��

&XUULVWLQH��7HUHVD��/RQWL��=VX]VDQQD�DQG�-RXPDUG�,VDEHOOH����������,PSURYLQJ�3XEOLF��
6HFWRU� (IILFLHQF\�� &KDOOHQJHV� DQG� 2SSRUWXQLWLHV�� 2(&'� -RXUQDO� RQ� %XGJHWLQJ��
9ROXPH�����1R����

'LPLWUL��1����������%HVW�9DOXH�)RU�0RQH\ರ�,Q�3URFXUHPHQW��-RXUQDO�2I�3XEOLF��
� 3URFXUHPHQW��9ROXPH�����,VVXH�������������
'RUDVDP\� 1� �������� (QKDQFLQJ� DQ� HWKLFDO� FXOWXUH� WKURXJK� SXUSRVH� GLUHFWHG� OHDGHUVKLS� IRU�
LPSURYHG��
� VHUYLFH�GHOLYHU\��7KH�FDVH�IRU�6RXWK�$IULFD��$IU��-��%XV��0DQDJH��������������
(GZDUGV��-���	�:ROIH��6����������&RPSOLDQFH��$�5HYLHZ��-RXUQDO�RI�)LQDQFLDO�5HJXODWLRQ��
� DQG�&RPSOLDQFH�����������������
*UHHQVWHLQ��6����������3URFHGXUDO�5XOHV�DQG�3URFXUHPHQW�5HJXODWLRQV��&RPSOH[LW\�

&UHDWHV�7UDGH�2IIV��7KH�-RXUQDO�RI�/DZ��(FRQRPLFV�	�2UJDQL]DWLRQ�������������
�����
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+HQU\�� 1�� �������� 3XEOLF� $GPLQLVWUDWLRQ� DQG� 3XEOLF� $IIDLUV� ���WK� HG���� 1HZ� <RUN��

3HDUVRQ��

+XJKHV��0����������(YDOXDWLRQ�RI�WKH�/RFDO�*RYHUQPHQW�3URFXUHPHQW�$JHQGD�ದ��

%DVHOLQH�6XUYH\�5HSRUW��7KH�2IILFH�RI� WKH�'HSXW\�3ULPH�0LQLVWHU��/RQGRQ�� >2Q�
OLQH@��$YDLODEOH�DW�ZZZ�RGSP�JRY�XN��>/DVW�UHWULHYHG�$SULO���������@��

+XQMD��5�5����������2EVWDFOHV�WR�SXEOLF�SURFXUHPHQW�UHIRUP�LQ�GHYHORSLQJ�FRXQWULHV��,Q�

6��� $UURZVPLWK�	�0��7U\EXV� �HGV����3XEOLF� SURFXUHPHQW�� 7KH� FRQWLQXLQJ� UHYROXWLRQ��

7KH�� +DJXH��.OXZHU�/DZ�,QWHUQDWLRQDO��

-DGUDQND� 'MXURYLÉ�7RGRURYLÉ�� 0DULQD� 'MRUGMHYLÉ�� � �������� 7KH� ,PSRUWDQFH� 2I� 3XEOLF�

� ([SHQGLWXUH� 0DQDJHPHQW� ,Q� 0RGHUQ� %XGJHW� 6\VWHPV�� (FRQRPLFV� DQG�

� 2UJDQL]DWLRQ�9RO�����1R����������8'&��������SS������ದ��������

-HQVHQ��0�&���	�0HFNOLQJ��:�+����������7KHRU\�RI�)LUP��0DQDJHULDO�%HKDYLRU��$JHQF\��
� &RVWV��DQG�2ZQHUVKLS�6WUXFWXUH��-RXUQDO�RI�)LQDQFLDO�(FRQRPLFV�����������������
-RVHSK��5��$��$\HH����������3XEOLF�6HFWRU�0DQDJHPHQW�LQ�$IULFD����(FRQRPLF�5HVHDUFK�

� :RUNLQJ�3DSHU��1R�����1RYHPEHU���$IULFDQ�'HYHORSPHQW�%DQN������

.DUGDVLV��3��	�/RXFRSRXORV��3����������$�5RDGPDS�IRU�WKH�(OLFLWDWLRQ�RI�%XVLQHVV�5XOHV�
LQ�,QIRUPDWLRQ�6\VWHPV�3URMHFWV��%XVLQHVV�3URFHVV�0DQDJHPHQW�-RXUQDO���������
���������

/DIIRQW��-���	�0DUWLPRUW��'����������7KH�7KHRU\�RI�,QFHQWLYHV��WKH�3ULQFLSDO�$JHQW�0RGHO���
� 3ULQFHWRQ��1-��3ULQFHWRQ�8QLYHUVLW\�3UHVV��
/DUPRXU��3����������$GPLQLVWUDWLYH�WKHRU\��LQWHUSHUVRQDO�UHODWLRQV�DQG�DQWL�FRUUXSWLRQ��

� SUDFWLFH�LQ�3DSXD�1HZ�*XLQHD��3ROLF\�DQG�*RYHUQDQFH�GLVFXVVLRQ�SDSHU��
� SUHVHQWHG�DW�:RUNVKRS�RQ�&ROODERUDWLYH�5HODWLRQV��3HUVRQDO�$LPV�DQG�WKH�:RUN��
� RI�2UJDQL]DWLRQV��1DWLRQDO�5HVHDUFK�,QVWLWXWH��%RURNR��$YDLODEOH�DW����
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� ZZZ�FUDZIRUG�DQX�HGX�DX�GHJUHHV�SRJR�GLVFXVVLRQ���
/DUV�(ULN�%RUJH��7RUEHUJ�)DOFK�DQG�3HU�7RYPR����������(IILFLHQF\�LQ�3XEOLF�6HUYLFH��
� 3URGXFWLRQ��7KH�,PSDFW�2I�3ROLWLFDO�$QG�%XGJHWDU\�,QVWLWXWLRQV�
�
/XLJL��$��*���6LQGHU��)�.���DQG�7KDL��.�9���������&KDUWLQJ�D�FRXUVH�LQ�SXEOLF�SURFXUHPHQW�

� LQQRYDWLRQ�DQG�NQRZOHGJH�VKDULQJ���,Q�/��*��$OEDQR�)�.���6LQGHU��DQG�.�9��7KDL��

� �(GV��� &KDUWLQJ� D� FRXUVH� LQ� SXEOLF� SURFXUHPHQW� LQQRYDWLRQ� DQG� NQRZOHGJH�

� VKDULQJ��3U$FDGHPLF�SUHVV��&KDSWHU����SS�������

/XLJL�� $�*�	� .LP�� '�� �������� 6SHFLDO� ,VVXH� RQ� ,QWHUQDWLRQDO� 3XEOLF� 3URFXUHPHQW�� $Q�

� ,QWURGXFWLRQ��-RXUQDO�RI�3XEOLF�$GPLQLVWUDWLRQ��9ROXPH�����,VVXH����SS����������

0DIXQLVD�0-���������3XEOLF�VHUYLFH�HWKLFV��.HQZ\Q��-XWD�DQG�&R�/WG��
0DGXH��6�0����������&RPSOH[LWLHV�RI�WKH�RYHUVLJKW�UROH�RI�OHJLVODWXUHV��-RXUQDO�RI�SXEOLF��
� DGPLQLVWUDWLRQ��9ROXPH�����1XPEHU����SS�����������
0DWWKHH�� &�$�� �������� 7KH� SRWHQWLDO� RI� LQWHUQDO� DXGLW� WR� HQKDQFH� VXSSO\� FKDLQ�

� PDQDJHPHQW� RXWFRPHV�� 0DVWHUಬV� GLVVHUWDWLRQ�� 8QLYHUVLW\� RI� 6WHOOHQERVFK��

� 6WHOOHQERVFK��

0F&XH��&�3���	�3LW]HU�� -�7�� ��������&HQWUDOL]HG� YV�� GHFHQWUDOL]HG� SXUFKDVLQJ��&XUUHQW�

WUHQGV� LQ� JRYHUQPHQWDO� SURFXUHPHQW�SUDFWLFHV�� -RXUQDO� RI�3XEOLF�%XGJHWLQJ��

$FFRXQWLQJ��	�)LQDQFLDO�0DQDJHPHQW������������������

0OH��7�5�� �������3URIHVVLRQDO�DQG�HWKLFDO� FRQGXFW� LQ� WKH�SXEOLF� VHFWRU�� �$IULFDಬV�SXEOLF�
VHUYLFH�GHOLYHU\�DQG�SHUIRUPDQFH�UHYLHZ��$36'35���9ROXPH����,VVXH����SS�������
�
0LOO��6��-����������&RQVLGHUDWLRQV�RQ�UHSUHVHQWDWLYH�JRYHUQPHQW��/RQGRQ��3DUNHU��6RQ��
� DQG�%RXUQ�
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1J��,���	�'DVWPDOFKLDQ��$����������2UJDQL]DWLRQDO�)OH[LELOLW\�LQ�:HVWHUQ�$VLDQ�)LUPV��$Q��
� ([DPLQDWLRQ�RI�&RQWURO�DQG�6DIHJXDUG�5XOHV�LQ�)LYH�&RXQWULHV��&DQDGLDQ�-RXUQDO��
� RI�$GPLQLVWUDWLYH�6FLHQFH�5HYXH�&DQDGLHQQH�GH�O
�$GPLQLVWUDWLRQ����������������
�
1JRZL�+�3����������3ULYDWL]DWLRQ�DQG�$JHQWLILFDWLRQ�RI�3XEOLF�6HUYLFH�'HOLYHU\� LQ�$IULFD�

H[WHQW�DQG�PDQDJHULDO�OHDGHUVKLS�LPSOLFDWLRQV�LQ�7DQ]DQLD�D�SDSHU�SUHVHQWHG�

DW� ���$$3$0�$QQXDO�5RXQGWDEOH�&RQIHUHQFH� DW�0EDEDQH�6ZD]LODQG� �� �� ��

6HSWHPEHU���������

2GKLDPER�� :��� DQG� .DPDX�� 3�� �������3XEOLF� 3URFXUHPHQW�� /HVVRQV� IURP� .HQ\D��

7DQ]DQLD�DQG�8JDQGD�2(&'�'HYHORSPHQW�&HQWUH�:RUNLQJ�3DSHU�1R�������

2(&'�� �������� ,QWHJULW\� LQ� 3XEOLF� 3URFXUHPHQW�� *RRG� SUDFWLFH� IURP� $� WR� =�� 3DULV��

� )UDQFH��

3HWHUV��*�%���������*RYHUQDQFH�DQG�3XEOLF�%XUHDXFUDF\��1HZ�)RUPV�RI�'HPRFUDF\�RU�

1HZ� )RUPV� RI� &RQWURO"�� 7KH� $VLD� 3DFLILF� -RXUQDO� 2I� 3XEOLF� $GPLQLVWUDWLRQ�

92/�����12���SS��������

3ULHU��(�DQG�&VDNL��&����������$�'HFLVLRQ�PDNLQJ��IUDPHZRUN�WR�DQDO\VH� WKH� LPSDFW�RI�

� SXEOLF�SURFXUHPHQW�UHJXODWRU\�SROLF\��,Q�.�9��7KDL�(G��7RZDUGV��QHZ�KRUL]RQV�LQ�

� 3XEOLF�3URFXUHPHQW���35DFDGHPLF�3UHVV��&KDSWHU�����SS�����������

6FKDSSHU��3�5���0DOWD��9�1�-��DQG�*LOEHUW��*�/����������$Q��DQDO\WLFDO�IUDPHZRUN�IRU�WKH��
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� PDQDJHPHQW�DQG�UHIRUP�RI�SXEOLF�SURFXUHPHQW��-RXUQDO�RI�3XEOLF�3URFXUHPHQW���
� 9RO�����SS���ದ����
6FKRHPDQ��/��	�)RXULH��'�-����������0DNLQJ�UHVWXWLRQ�ZRUN��7KH�FKDOOHQJH�RI�EXLOGLQJ��
� VXVWDLQDEOH�JRYHUQDQFH�DQG�LQVWLWXWLRQDO�VWUXFWXUHV�LQ�SXEOLF�DGPLQLVWUDWLRQ���
� -RXUQDO�RI�3XEOLF�$GPLQLVWUDWLRQ��9RO�����������������
6DLHJK�6�0����������7KH�5ROH�RI�/HJLVODWXUHV�LQ�WKH�3ROLF\PDNLQJ��

3URFHVV��3UHSDUHG�IRU�GHOLYHU\�DW�WKH�:RUNVKRS�RQ�6WDWH�5HIRUP��3XEOLF�3ROLFLHV�
DQG� 3ROLF\PDNLQJ� 3URFHVVHV�� :DVKLQJWRQ� '�&��,QWHU�$PHULFDQ� 'HYHORSPHQW�
%DQN�����)HEUXDU\������0DUFK�������

�
6HPHQWHOOL��$����������3XEOLF�3URFXUHPHQW��3ROLWLFDO�6SHFWDFOHV�DQG�5LWXDO��,Q�.��9�7KDL��

� �(G��� 7RZDUGV� � QHZ� KRUL]RQV� LQ� 3XEOLF� 3URFXUHPHQW� � �� 35DFDGHPLF� 3UHVV��

� &KDSWHU����SS���������

6KDK��$QZDU�DQG�-¾UJHQ��9RQ�+DJHQ����������%XGJHWLQJ�DQG�%XGJHWDU\�,QVWLWXWLRQV�

��+HUQGRQ��9$��86$��:RUOG�%DQN��

6KDZ��)�1����������7KH�3RZHU�WR�3URFXUH��$�/RRN�LQVLGH�WKH�&LW\�RI�$XVWLQ�3URFXUHPHQW��
� 3URJUDP��$SSOLHG�5HVHDUFK�3URMHFWV��7H[DV�6WDWH�8QLYHUVLW\��
7HOJHQ��-�DQG�7KDL��.�9����������6\PSRVLXP�,QWURGXFWLRQ��-RXUQDO�RI�3XEOLF��
� 3URFXUHPHQW���9ROXPH����1XPEHU����SS�����������
7KDL��.�9����������0HDVXULQJ�ORVVHV�WR�SXEOLF�SURFXUHPHQW�FRUUXSWLRQ��WKH�8JDQGD�FDVH���

�UG� ,QWHUQDWLRQDO� 3XEOLF� 3URFXUHPHQW� &RQIHUHQFH� 3URFHHGLQJV�� ������ $XJXVW��
$YDLODEOH�DW�KWWS���ZZZ�LSSD�ZV��

�
7KDL��.�9���	�*ULPP��5����������*RYHUQPHQW�3URFXUHPHQW��3DVW�DQG�&XUUHQW��
� 'HYHORSPHQWV��-RXUQDO�RI�3XEOLF�%XGJHWLQJ��$FFRXQWLQJ�	�)LQDQFLDO��
� 0DQDJHPHQW������������������
�
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�9HUED�HW�DO����������9RLFH�DQG�(TXDOLW\��&LYLF�9ROXQWDULVP�LQ�$PHULFDQ�3ROLWLFV��/RQGRQ��
� +DUYDUG�83���
:LOVRQ��5�$����������(PSOR\HH�GLVKRQHVW\��QDWLRQDO�VXUYH\�RI�ULVN�PDQDJHUV�RQ�FULPH���
� -RXUQDO�RI�(FRQRPLF��&ULPH�0DQDJHPHQW��������������
:LWWLJ��:�$����������5HSRUW�RI�WKH�&RQIHUHQFH�RQ�3XEOLF�3URFXUHPHQW�5HIRUP��
� &RQIHUHQFH�LQ�$IULFD��&¶WH�Gಬ,YRLUH�����1RYHPEHU���'HFHPEHU��,QWHUQDWLRQDO��
� 7UDGH�&HQWUH��*HQHYD��
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Procurement conspiracies and procurement governance: 
some lessons from Thailand 

 
Sirilaksana Khoman1 

 
Abstract 

 
This paper addresses public procurement governance focusing on the problem of procurement 

conspiracies and connected dealings. The term ‘connected dealings’ is used to refer to situations involving 
conflicts of interest where at least one party to a contractual arrangement is in a position of authority to 
(legally) make decisions regarding the use of public funds regarding that contractual arrangement and at least 
one other party in a position to benefit from the use of those public funds, are connected through business 
relations, family ties, school or institutional affiliation, or other previous dealings.  When contracts result from 
connected dealings, these are deemed to be part of a procurement conspiracy, where contracts are won because 
of undisclosed network relationships rather than objective criteria.  Public procurement provides fertile 
grounds for connected dealings and conspiracies.  This paper argues that although procurement regulations 
may be clear and strict, loopholes can be found that allow conspirators within patron-client networks to engage 
in wrongdoing with impunity, to the detriment of a country's development. In some instances, laws and 
regulations are blatantly violated because of perceived ‘protection’ within the network.  A particular case of 
procurement corruption and connected dealings in Thailand is presented and lessons gleaned. The paper also 
discusses Thailand’s pre-emptive, pro-active approaches to combating these procurement conspiracies and 
connected dealings. 
 
Keywords: public procurement, conspiracies, connected dealings, case study, Thailand 
 
 

1. Introduction 
 
Network relationships are nothing new.  Worldwide social networking has indeed exploded within the 

last decade. Network relationships facilitate efficient interaction by reducing the three components of 
transactions costs: information and search costs, negotiating and contracting costs, and policing and 
enforcement costs.  Whether in business or politics, or any other area of interaction, network relationships play 
an important role and help to create efficiency.  Indeed investment into creating trust, brand loyalty, recognition 
and reputation, whether in personal or business relationships, are part of the process of networking. Trust 
implies confidence that some person or institution will behave in an expected way.  But there are also built-in 
dangers when networking turns into conspiracy aimed at siphoning public funds into private coffers, 
particularly through connected dealings in public procurement. Often the status quo is preserved and situations 
of monopoly are created to facilitate transactions with corrupt intent.     
 

This paper focuses on a public project as fertile ground for both petty corruption and ‘grand state 
capture’, and examines the role of network relationships in facilitating corrupt activity.   The characteristics of 
network relationships are examined to ascertain the aspects of group or network relationships that are conducive 
to corrupt activity.  The case of Klong Darn wastewater treatment is used to illustrate the pattern of patron-
client networks that can affect a government project.  The institutional and legal framework in Thailand is also 
briefly explored, and possible measures to alleviate current problems are considered.  The paper argues that 
although procurement regulations are clear and seemingly strict, loopholes can be found that allow patron-client 
networks to engage in wrongdoing with impunity, to the detriment of Thailand’s development. Blatant 
violations also occurred as network members believed that they were ‘protected’ by their network relationships. 

 
                                                 
1 Dr. Sirilaksana Khoman is currently Chair, Economic Sector Corruption Prevention, National Anti-Corruption 
Commission, Thailand.  She was formerly Dean of the Faculty of Economics, Thammasat University. 



 
 

2

2. The Nature of Network Relationships 
 

 A network may be regarded as a set of contracts, which can be loose or tight, formal or informal, that 
establishes internal rules of exchange and cooperation. In some cases, the set of contracts gives the group a 
collective identity vis-a-vis others and replaces individual identity in transactions.  An organization, or clan, is 
thus a set of contracts and rules defining roles and establishing their relationships within the network.  
Individuals play defined roles, perhaps negotiate mobility within the network, or leave them.  Investment in 
identity takes place in the selection for roles, and in the process by which individuals select the 
organization/clan that they join.  This network may start out from being an innocuous social network where 
members assist each other with some kind of reciprocity established as the norm.  However, it can be 
transformed into a patron-client relationship, paving the way to formation of more pernicious networks, 
whereby the patron provides resources and protection to the clients who, in return, provide services, rent 
collection, and other forms of support to the patron, including facilitating corrupt acts.   
 

Since there are many competing networks of patrons and clients, each patron needs to accumulate 
resources to feed the needs of the clan.  Corruption then becomes a method to accomplish this task and allows 
the network to accumulate funds and attract numbers to compete successfully against other clans.  Members 
recruited into the corruption ring may actually not be aware of the ring in the beginning.  But the cost of leaving 
the network becomes prohibitive and the option of moving to another network may not be available due to the 
mutual distrust and possible hostility between clans/networks.  According to Rose-Ackermann [1], trust may 
imply confidence, but not certainty and therefore network members also need to constantly ‘prove themselves’ 
to remain a member as well. 

 
In the broadest sense, a transaction consists of activities or transfers of property rights by or between at 

least two individuals or groups.  All individuals engage in two kinds of transactions: personal (where identity 
dominates) and impersonal (where identity is subsumed). In petty corruption, such as extortion of motorists by 
traffic police, or bribery for queue-skipping, identity is not important, and suppression of identity may even be 
desirable.  But in certain forms of illegal transactions, especially corrupt transactions that take on the nature of 
conspiracies, the identity of the people engaged in a transaction is vital.  Some transactions can take place only 
between mutually or unilaterally identified parties, and many corrupt practices of significance fall under this 
category.   Parties in an identified relationship invest resources that are specific to that relationship in order to 
save transactions costs.  And there are economies of scale related to these ‘set-up’ costs.  This facilitates activity 
between them and leads to a concentration of exchange between the same parties.  Ben-Porath [2] calls this 
‘specialization by identity’, and patron-client relationships are repeated relationships of exchange between 
specific patrons and their clients.   
 
 Where do network members come from?  In order to set up a successful corruption ring, several 
dimensions in terms of member characteristics are important. There is a built-in bias in favor of homogeneity in 
terms of some dimensions but heterogeneity in terms of others.  Family and close friends may be the first choice 
for recruitment due to existing ties. This first ring of relationships will then recruit others.  Routine actions that 
do not require a great deal of expertise, such as hiding documents or engaging in protest rallies, favors 
homogeneity – working with the same people.  However, when purchasing sophisticated equipment, trust in 
friends or relatives cannot compete with the technical know-how of a specialist. Thus it becomes necessary to 
recruit technical expertise and business associates as well.   
 

With differences in the importance of identity in various transactions and in the specificity of 
investment in identity to certain activities, people will be organized in small clusters for some purposes and 
large ones for others, and these groupings may intersect for different purposes (Ben-Porath [2]). Parties who 
have already invested specifically in each other are in a short-run position of bilateral monopoly. If the self-
enforcement mechanism is imperfect, trust, or fear, or violence and intimidation, or the threat thereof, becomes 
more important.   

 
The returns to corrupt acts also depend on how diffused corruption is in society, that is, how much 

corruption is inherited from the past.  The larger the share of corrupt agents, the higher the returns to corruption, 
because of several reasons.  First,  with widespread corruption in society, the task of auditing corrupt officials is 
not easy.  Second the expected profitability of corruption from an individual point of view is a positive function 
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of the degree to which a society as a whole is corrupt (Andvig and Moene [3]).  Thirdly, corrupt officials have 
an incentive to establish communication or networking among themselves and will fuel the corruption ring (Sah 
[4]).  In addition, in societies where rent-seeking and bribery abound, the return to rent-seeking relative to 
entrepreneurship is high (Murphy et al.[5]-[6]; Acemoglu [7]).  Lastly, when corruption is widespread, 
individuals may be discouraged from trying to fight it, even if everybody would be better off if corruption were 
eliminated. 

 
In Thailand, there is a common saying that defines six different groups of people that comprise a 

network (especially a corrupt network): family members, school friends or disciples, financial contributors, 
obsequious followers, marriage ties, and competent specialists. These clan or group members therefore cut 
across the usual socio-economic dimensions such as income class or occupation. Understanding group 
membership allows us to see that not all conflict situations are ‘class struggles’. References to ‘Arab Spring’ 
and inequalities (that exist and persist in most societies) completely miss the mark in analyzing Thailand’s 
current political situation. 
  

Political networks are defined by their head in Thailand. The head of the network serves as director for 
communication, trust, and redistribution, and reduces the transaction costs within the network by reducing the 
need for bilateral relationships.  The pairwise investment of each member with the center links him to all the 
others.  In his theory of social interaction, Becker [8] shows why a central figure who cares, or appears to care, 
can generate optimal behavior for the group from the others, even if the head is an egoist.  When the head is 
absent, miscommunication often occurs, or miscommunication can be blamed for unpopular deeds by the 
network.  The difficulty is to distinguish between the truly benevolent head and the self-serving one (Khoman 
[9]).  

 
A corruption ring can be represented in Figure 2.1 where layers of patrons and clients direct the flow 

of resources. 
 
 
 
 
 
 
 
 
 
 
 

     
Figure  2.1: Typical Patron-Client structure 
Source: Sirilaksana, et. al. [9] 
 
 
From Figure 2.1, Patron A is the ultimate power of the clan.  Below Patron A are the clients shown by 

nodes connected to Patron A with dashed lines.  For simplicity, this patron is shown to have two clients at level 
1, labeled A1 and A2.  Below each level-1 client, there may be many layers of clients that propagate downward.  
The patron in this clan could also serve as a client of yet another larger patron-client structure located higher up.   

 
Members in the same clan relate to each other in two ways, vertically and horizontally, the former in 

cooperative exchange and the latter sometimes in the form of rivalry. The patron is expected to provide vital 
resources that the client needs.  In Thailand, the patron may provide land to the client for cultivation, give loans 
for emergency use, settle conflicts with other clients within the clan, provide protection against threats from 
other clans, promote the client to a higher position in the clan, and/or ensure that clients receive government 
procurement contracts.  The solid arrow in Figure 2.1 represents the flow of resources or protection provided by 
the patron. 

 Patron A 

A’s clients at level 1, patrons 
of level 2 and lower 

 A’s clients at level 2, clients of 
level 1, and patrons of levels 
below 

 A 

 A1 A2 

 A1.1  A1.2  A1.3  A2.1  A2.2 



 
 

4

   In return for the patron’s support, the client has the duty to serve the immediate patron, and those 
located in higher positions, in whatever tasks the patron may assign.  If procurement contracts are obtained, 
usually at inflated prices, then kickbacks are paid up the hierarchy.   The dashed arrow in Figure 2.1 shows the 
flow of returns from the client to the patron.  The returns could take the form of simple labor (such as pouring 
drinks, carrying suitcases), or bodyguards.  Or it could be a supporting role against other clans, beating up the 
patron’s enemies, rallying people to support the patron’s political ambitions, protesting against unfavorable 
court decisions, and extracting economic rent from awarded contracts for the patron.  The resources could 
consist of monetary support or member count.  Thai political parties always consist of many factions, or sub-
clans, in which the leader of that faction acts as the patron.  If the leader of the faction manages to bring in 
sufficiently large numbers of elected MPs under his wing, he is entitled to become a minister in a grade A 
ministry, such as the Ministry of Transportation, which commands a large government budget.  He would also 
have the right to nominate members under his wing to be appointed as ministers in grade B or C ministries, or 
as deputy ministers in grade A ministries.   

 
Because of this quid pro quo, members of the group evaluate actions or policies as being beneficial or 

detrimental to the group or sub-group’s interests, and to a large extent, political loyalties are based on the 
identity of the leader.  Therefore, for the most part, it is not ideological persuasion, but the identity of individual 
politicians that determine political structures.   

 
Although members of a clan tend to work cooperatively in the vertical hierarchy, there is often rivalry 

when they deal with members at the same client level.  Many examples can be found in Thai political parties 
where leaders of factions try to outperform each other in terms of getting more members of parliament under his 
or her wing.  The leader of that faction is then entitled to a cabinet position.  And there is of course rivalry 
between clans, which accounts for why some long-running projects do not get implemented.  The plans for a 
new international airport, for example, were laid down 30 years before construction finally commenced.  And a 
large number of procurement cases connected with the new international airport are currently being 
investigated. 

 
The patron-client network in Thailand can be represented by Figure 2.2. The bureaucracy (B) is 

represented on the left, while the network of politicians (P) is depicted on the right. The capitalists (C) refer to 
big businesses, while the non-politicians (N) include small businesses as well as non-governmental 
organisations (NGOs), and other social or lobbying groups.  Solid arrows show the flows of the benefits from 
C1 to B1 and C2 to B2. The capitalists who act as the patrons of the sub-clans, kick back some of their corrupt 
benefits to the bureaucracy who originally facilitated the special licenses, concessions, and procurement 
projects. The patrons of the sub-clan and the non-politician capitalists also need to provide the political and 
financial support to the highest patron who is either a politician or a capitalist turned politician.  Thus 
government procurement is a vehicle for corrupt enrichment.   

 
 A large number of businessmen made fortunes by receiving favored subsidies, licenses, and 

concessions from the patron-client network 3-way interaction among politicians, the bureaucracy and business, 
shown by the solid arrows pointing from B1 and B2 to C3 and C4. 

 
One somewhat unique point about the patron-client network in Thailand is that capitalists often place 

themselves in the politician’s network.  In fact, the share of businessmen in Thailand’s parliament is the highest 
in the region (Sidel [10]).  A recent trend was the movement of many capitalists, formerly located at high client 
levels, to become the highest patron of the political party or the faction leader.  Many leaders of Thai political 
parties are businessmen and tycoons. 
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Figure 2.2: Flows within Patron-Client Networks in Thailand 

 
Notes: B = bureaucracy, C = capitalists, P = politicians, N = non-politicians 
Source: Khoman et.al. (2010) 

 
 
3.  The Case: the Klong Darn wastewater treatment project 
 

The Klong Darn wastewater treatment project illustrates how strategically-placed parties can allow 
wrongdoing to occur with impunity.    

 
In November 1995, the Asian Development Bank (ADB) approved a 150 million USD loan to support 

the Thai government’s Pollution Control Department (PCD) in establishing systems to manage wastewater 
discharged by factories and residents in the Bangkok metropolitan area, including the adjacent Samut Prakarn 
Province. The initial plan was to build two separate treatment plants close to the main pollution sources, 
consisting of about 5,000 factories.  However, by the time the ADB approved an additional loan of 80 million 
USD, the project site had been relocated some 20 kilometers away to Klong Darn, situated towards the eastern 
edge of Samut Prakarn Province.  A new plan was devised to build a single very centralized plant, one of the 
largest wastewater treatment plants in Southeast Asia at the time, to process 525,000 cm3 a day of wastewater 
with heavy metals and hazardous waste.  The rationale that was offered to the Cabinet was that a single plant 
would be more economical than two separate plants.  It turned out, however, that even though the rationale for 
re-location was to save cost, the Cabinet approved an increase in the budget for the project.  Japan’s 
International Cooperation Agency (JICA) co-financed the project with an additional 50 million USD loan. After 
the site change, the total cost of the project more than doubled to 687 million USD.   

 
Klong Darn villagers came to know about the project after the construction had started.  In late 1998, 

they saw a sign put up by a joint venture (JV) construction company, in front of the wastewater management 
facility. They were surprised to learn that a huge wastewater treatment plant was already under construction in 
their neighborhood.  Apart from the total lack of information disclosure to and meaningful participation of the 
local community, stakeholders were able to point out the following major flaws with the project: 

 
1) The plant was not equipped to properly treat heavy metals and hazardous waste. They would be 

discharged into the sea and would destroy local fishing activities; 
2) The plant was built on soft soil along the coast and would be impacted by flooding and erosion; 
3) An Environmental Impact Assessment (EIA) was not conducted in Klong Darn; and 
4) The project site included public land, such as canals, which could not be for sale. The land for the 

plant, approximately 1,900 “rai” (1 “rai” is equal to 1,600 m2), was sold at a price much higher than the official 
price.  

 B 

 B1 B2 

 B1.1 
 

 B1.2  B1.3  P1.1  P1.2  C3 

 C or P 

 C4 

 C1  C2  P3 

 N1.2.1  N1.2.2 

 P2.1 
 P2.2  P2.3 

 N2.2.1  N2.2.2 
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The land for this new site belonged to a local politician, and suspicions were raised about whether this 
could account for the sudden change in the project site.  In addition, the transport of waste from the source or 
pollution, through a long and winding pipeline for some 20 kilometers, was not technically sound. 

 
On January 13, 2004, PCD filed charges against 19 private firms and individuals in the Thai criminal 

court, including Vatana Asavahame, a former Deputy Minister of Interior for having illegally obtained title 
deeds to the project site land and sold it to PCD at an inflated price. In March 2004, the Land Department 
revoked the deeds to the land of 1,358 “rais”. This invalidated the government’s contract with the JV. On 14 
June 2007, the NACC concluded that 9 government officials, including Vatana, had been involved in illegal 
land deed acquisition and forwarded the case to the Supreme Court’s Criminal Division for Holders of Political 
Positions.  By that time Vatana had fled Thailand, but the court ruled that he was guilty of bribing and/or 
coercing officials in the land grab connected with the project and sentenced him in absentia to 10 years in 
prison.2  This part of the case shows the connection between the Minister and collaborators in the Land 
Department who were involved in issuing the illegal land deeds. 

 
 But the case is far from over.   The laws in place at the time of project include: 

1. OPM Regulations B.E.2535 (1992) (for procurement) 
2. Environmental Protection Law B.E. 2537 (1994) 
3. Public land designations. 

 
Other laws that were enacted include the Act on Offences Relating to the Submission of Bids to State Agencies 
B.E. 2542 (1999).  In addition, there are various Cabinet Resolutions that authorize certain actions.  An 
interesting question is whether these laws, regulations and resolutions were violated, or whether there are 
loopholes that need to be examined. 
The issues involved in this case are illustrated in Figure 3.1.  The case can be broken down into the following 
main issues: 
 
1) Project approval 
2) Cabinet decision 
3) Award of contract 
4) Land purchase and acquisition 
 

Figure 3.1 shows that in each of the four issues, connected individuals played a key role in defrauding 
the government. 

 
First, the project approval issue.  Other similar projects were being launched, such as the wastewater 

treatment system proposed by the Department of Industrial Factories in 1991 and the wastewater and garbage 
treatment project by the Department of Public Works and City Planning (1992-94).  In addition, there is the 
question of why it was necessary to submit the project as a ‘turnkey’ project.  Turnkey projects are supposed to 
be those that are technologically sophisticated beyond the ability of the technicians in the proposing department 
to design, and thus the design phase is incorporated into the project, in the form of “design-build” projects.  
Questions have arisen regarding the relative simplicity and standardized technology that could have been 
handled by the government department, rather than left in the hands of the contractor, who was then responsible 
not only for construction, but also design and land acquisition. 

 
Then the Cabinet resolution was distorted to allow the relocation of the project. The resolution was for 

the agencies to co-ordinate with each other, but when the project was re-submitted, it was on the agenda under 
items to inform, not items for consideration. 

 
 

                                                 
2 http://www.mekongwatch.org/english/country/thailand/MW_SMBrief(2010.02.27).pdf. Another case involving land is that 
of Somchai Khunpleum, a Chon Buri godfather with powerful political connections, wanted in a local land-conflict case. He 
has since been arrested.  
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Figure 3.1: Network relationships and corrupt dealings. 
Source: Torplus Yomnak, unpublished worksheet. 
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Irregularities were also found in the bidding process. Once the project was changed to a single wastewater 
treatment plant, the second bidder withdrew because of inability to acquire the necessary land.  According to 
regulations, the tender process should have been restarted, but this was not done.  In addition, when the main partner 
in the winning consortium withdrew, this was not reported, leading to annulment of the contract. 

 
 In the case of the land purchase, Land Department officials who courageously refused to issue falsified land 
deeds were transferred to the southernmost volatile provinces. The Minister who ordered the transfer, Wattana 
Asawahame, was convicted of administrative misconduct, and the officials transferred back to Bangkok. Thus 
integrity played a key role in convicting the Minister. 
 
Brief Chronology 
 
1986  Asian Development Bank (ADB) provides funds to the Office of National Environment Board3 to survey 

options to manage industrial waste water (treatment and control)  in Samutprakarn Province  
            
1991  Department of Industrial Works started to implement the project to build waste water treatment plants, as 

authorized by the Cabinet Resolution on July 2, 1991 in Prapradaeng District and Pra Samut District on the 
west bank of the Chao Praya River.  The budget was approved for purchase of land in 1994. 

  
1993      ADB approves another US$350,000 to develop  a waste water treatment  system in Samutprakarn  
              Province and undertake a feasibility study under the Environment Rehabilitation Project (ERP) 
 
1993 ADB approves another grant of US$600,000 to the Pollution Control Department (PCD), Ministry of 

Natural Resources and Environment, to conduct a feasibility study and preliminary design for waste water 
treatment under the project “Wastewater Management     and Pollution Control in Samut Prakarn” to 
manage wastewater in the Pollution Control Zone of Samutprakarn. ADB also assisted the PCD in 
preparing bidding documents and selection of contractor in the design of wastewater treatment. 

  
 1993 The National Environment Board (NEB), at a meeting on December 15 (#6/2536), designated 

Samutprakarn Province as a ‘Pollution Control’ province, directing the provincial authority of 
Samutprakarn (under the Ministry of Internal Affairs) to coordinate with the Pollution Control Department 
(PCD) in drawing up an Action Plan to manage environmental quality at the provincial level (including an 
action plan to reduce and eliminate pollution in the Pollution Control Area), designating the Pollution 
Control Department as the agency to carry out the action plan.  Later NEB announcement No. 9 B.E. 2537 
(1994) officially declared Samutprakarn as a Pollution Control Province, with effect from December 15, 
1993. This declaration is significant in that regulations regarding pollution control and pollution-control 
projects would now apply. 

 
1994 ADB hired Montgomery-Watson Asia together with a local engineering consulting company, Southeast 

Asia Technology Company (SEATEC) to conduct the feasibility and design. A seminar was convened on 
December 16 involving the Ministry of Science and Technology and Environment, the Pollution Control 
Department, the ADB, and representatives from provincial agencies in Samutprakarn. 

 

                                                 

3 The National Environment Board is a high-level body set up under the Enhancement and Conservation of National 
Environmental Quality Act B.E. 2535 (1992), consisting of the Prime Minister as the Chair, a designated Deputy Prime Minister 
as the First Vice Chair, the Minister of Natural Resources and Environment as the Second Vice Chair, and 8 committee members 
consisting of Ministers in related Ministries including qualified specialists, with the Permanent Secretary of the Ministry of 
Natural Resources and Environment as Secretary. The duties are to consider policies, plans, and measures regarding the 
management of the nation’s natural resources and the environment. 
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1995 February 28: Towards the final stages of the feasibility study, a seminar was convened to discuss the 
findings. 

 
March: Montgomery-Watson Asia et.al. submitted their final report detailing 13 options for wastewater 
treatment, proposing two plants (areated lagoon)  as the best long-run option in terms of cost-saving and 
minimal risks: one on the east bank emitting treated water into the sea, and one on the west bank, emitting 
into a canal.    The proposed plants were at Bangpu-mai on 1,550 rai of land4 on the east bank, and at Klong 
Bangplakod on 350 rai on the west bank.   The report also found that the soft soil conditions in Klong Darn 
would be an obstacle to engineering and construction. In addition, the lowland nature at Klong Darn was 
subject to flooding of seawater, and therefore the site was not appropriate. 

 
 It was also recommended that one of the causes of delay in construction projects in Thailand, was the 

problem related to land acquisition. Thus during the feasibility study, it was recommended that a committee 
should be set up to deal with land acquisition, and that the consulting company should assist this committee 
in acquiring the land, studying its suitability, negotiating its price, and purchasing the land for the project.  

 
Eight contracts were to be executed, complying with the procurement guidelines of the ADB: 4 
construction contracts and 4 materials and equipment contracts. The cost estimates for construction were 
9.14 billion  Baht and 2.185 billion Baht for the east and west banks respectively, totaling 11.325 billion 
Baht. 

 
1995  June 14: the Pollution Control Department  submitted the report to the NEB meeting (# 6/2538 ).  The Board 

concluded that there was an urgent need to address the wastewater problem in Samutprakarn, but there 
needs to be control on land use so that the wastewater problem does not spread beyond the project site.  The 
Board also made the following observations:   (1) the running cost of 580 million Baht should be checked; 
(2) the project needs to be discussed with the public through community leaders, to promote  understanding 
regarding the benefits of the project, and to ensure willingness to pay, since this is the first project that 
involves fees for wastewater treatment;  (3) before submitting to the Cabinet, a Projected Cash Flow should 
be undertaken, with input from the Budget Bureau and the Ministry of Finance, as loans from OECF5 will 
have to be considered.   

  
At this meeting, Suwat Liptapanlop (Minister of Science, Technology and Environment) as second Vice-
Chair of the Board, Pakit Kiravanich (Director-General of Pollution Control Department) and Sirithan 
Pairojboribul (Deputy Director-General of Pollution Control Department) were in attendance. 

 
1992-1994   

The Department of Public Works (DPW) under the Ministry of Interior studies the wastewater treatment 
system in Samutprakarn.  Cabinet Resoultion on June 28, 1994 authorizes the DPW to tackle the 
wastewater problem, and is allocated 3.8 million Baht for the study. In 1994 the DPW’s study recommends 
construction of 3 wastewater treatment plants at Samrong, Poojaosamingprai and Klong Plakod. 

 
1994 November 8, a Cabinet Resolution approves DPW’s project to deal with wastewater and garbage in 

Samutprakarn. 
 
1995 June 19: Suwat Liptapanlop (Minister of Science, Technology and Environment: MOSTE) sends a letter 

(WW 0302/ 9228)  proposing the project to the Cabinet with 5 contracts, namely: 
1  ( ) A turnkey contract to design and build a wastewater treatment plant on the east bank, with a budget of 

10.148billion Baht through international competitive bidding. The turnkey nature was alleged to reduce the 
implementation time by 1.5  –   2  years as the need for re-bidding to construct would be avoided.  This 
turnkey contract would include land acquisition as well; 

2( ) A turnkey contract  to design and build a wastewater treatment plant on the west bank, with a budget of 
2. 724 billion Baht under the same conditions as the east bank;  

                                                 
4 1 rai = 0.40 acres or 0.16 hectares or 1600 sq. m. 
 
5 Overseas Economic Cooperation Fund (OECF) is the implementing agency for loan aid furnished by the Japanese government. 
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(3) A project monitoring contract for both systems with a budget of 269 million Baht, with selection of 
engineering firm through international competitive bidding; 

 )4 ( Contract for procurement of equipment to monitor the quality of treated water, both permanent and 
mobile systems, with a budget of 148 million Baht;  
(5) Knowledge transfer contract regarding prevention of industrial waste and environmentally-friendly 
technology, with a budget of 323  million Baht, to be awarded to skilled architectural or engineering 
consultants. Total budget: 13.612 billion Baht.  The Cabinet wanted greater coordination among the 
agencies; asked the Public Works Department, Ministry of Industry, and the Department of Pollution 
Control to coordinate, and the Budget Bureau for an opinion. 

 
1995  Change of government on July 13. Banharn Silpa-archa becomes Prime Minister.  Yingphan Manasikarn 

becomes Minster of MOSTE, Pakit Kirawanit is Director-General of DPC and resubmits the project for 
Cabinet consideration on October 17, 1995.  Opinions sought from 5 agencies (National Economic and 
Social Planning Board (NESDB), Ministry of Industry, Ministry of Interior, Ministry of Finance and 
Budget Bureau) caused the Cabinet to issue instructions to the Pollution Control Department on October 17 
to take into account of these considerations and approved the project in principle. 

  
1995 Pollution Control Department hires Sinthu-Montgomery-Watson to prepare an implementation plan, taking 

into account the Cabinet’s instructions, and prepare pre-qualification documents and short listing criteria, 
bid documents, and terms of reference.   

 
1996 January: Tender Committee appointed, tender period announced, closing date being January 15. 

Submissions were received from 13 companies, including NVPSKG group consisting of Northwest Water 
International (NWWI), Vichiphan Construction (V), Prayoonwit Engineering (P), Sisang Construction (S), 
Krungthon Engineering (K) and Gateway Development (D). The tender document of NVPSKG submitted 
financial data of the UK company, North West Water Group (NWWG), together with qualifications and 
experience record of NWWG of over 100 years.  

  
 May 15: 4 submissions selected out of 13. 
 June 7: sale of bidding documents 

August 30: Pakit (Director-General of PCD) informs bidders that the treatment plants can be collapsed into 
one plant. 
October 7: only 2 bidders remain: NVPSKG and Marubeni 
December 6: AMS Consulting Company proposed one combined plant. Pakit informs bidders to collapse 
the plants into one and submits request to increase the budget. 
December 9: Contract to hire AMS signed. 

 
1997 January 20: NVPSKG alone submits bid. 
 February 17: NEB approves increase in budget and one site. 

March 25: submitted to Cabinet for acknowledgement. Cabinet acknowledged the proposal to change the 
location from the six areas on the east and west banks, and have wastewater pumped by tunnel to Kong 
Darn, and an increase in the budget.  With only one bidder remaining, the DPC was to negotiate the cost 
down from 26.52 to 22.955 billion Baht. 
July 28: NWWI informs NVPSKG of unwillingness to sign the contract, and cancels power of attorney to 
NVPSKG. 
August 20: Pollution Control Department (PCD) signs contract with NVPSKG (including NWWI), and 
1.9566 billion Baht paid to NVPSKG.  NEB informs PCD that documents from the local administration 
allowing use of land for 50 years and public hearing are missing.  False documents are then submitted to 
NEB. 

 September 1: NWWI cancels contract with NVPSKG. 
 
1998 May 25: Sirithan approves replacement of NWWI with OPCO, a company set up by NVPSKG, without 

Cabinet approval.   
 
2002 Government inquiry into the project 
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2003 February 24: Government orders cessation of construction due to invalidity of contract. 
 
 September 5: NPVSKG appeals to Arbitration Tribunal, claiming 6.2 million Baht plus interest, in 

damages.  
 
2008 August 18: Court orders the invalidation of land deeds to 5 plots of land due to falsification, and sentences 

Wattana Asawahame to prison according to Article 148 of the Criminal Code. 
 
2009 Case 254/2547 Department of Pollution Control against NPVSKG, Dusit Court rules against 18 defendants 

(including Wattana Asawahame) and sentences them to 3 years imprisonment according to Article 341 and 
fine of 6,000 Baht for each company involved. 

 
2011 December 6: National Anti-Corruption Commission finds 19 accused persons (including Wattana 

Asawahame and Yingphan Manasikan) culpable. 
 
Chronology of the Klong Darn Land Purchase 
 
1960 Contract for land SK.1 Number 180/98 sale of 37.3 rai for 200 Baht per rai 
 
1974 Sale contract for 6,578 Baht per rai 
  
1988 Lanthong Mining Company with Wattana Asawahame as the major shareholder buys land at Moo 11, 

Klong Darn at 20,000 Baht per rai, and sold it to Palm Beach Development (owned by Wattana 
Asawahame, Somsak Thepsuthin and Preecha Laohapongchana) at 100,000 Baht per rai.  In addition SK.1 
and NS.3 land was acquired, totalling 20,000 rai was acquired, including a public waterway. 

 
1994 Palm Beach Development sells the land to Klong Darn Marine and Fishery (connected company) 
  
1998 Pollution Control Deparment buys 1,900 rai of land from Klong Darn Marine and Fishery for 1.9566 

billion Baht (or more than 1 million Baht per rai), significantly higher than appraised price. 
 

          
4.  Lessons learned 
 

It can be seen from the above case that some corrupt acts were in direct violation of rules and regulations, 
but others take advantage of legal and administrative loopholes, and also the judicial process. The question is: what 
can be done to reduce connected dealings and improve procurement in Thailand?  
 

To counter corruption networks, it is important to note that certain types of social action, even if effective, 
change the types of connections created, but do not necessarily reduce their number or importance. The threat of 
punitive social action on certain transactions induces connections of mutual dependence within the network at 
different stages.  High penalties on crimes in general increase the mutual dependence of the criminals, but not 
necessarily their number, if the network is strong. 

 
The difficulty with network relationships and social capital is that it can benefit or harm society.  Close-

knit, trusting criminal groups may create networks based on a mixture of empathy, threats, and shared goals that 
negate law enforcement efforts (Gambetta  [11]).  On the other hand trust among law enforcers facilitates processing 
of cases.   But trust motivated by moral values, such as respect, even when extended altruistically, can mitigate 
against effective law enforcement.  Both kinds of organizations can exhibit interpersonal solidarity, reinforced as in 
a repeated prisoners dilemma game, and can create benefit or harm.  Thus a critical mass of desirable networks 
needs to be created because people are affected by their perception of what others are doing (Gächter and Fehr [12]). 
 
 What is perhaps alarming in Thailand is that harmful networks are stronger, more cohesive and are being 
perpetuated than beneficial networks.  Massive proceeds of corruption can be used to mobilize supporters to protest 
court verdicts, indictments, and anti-corruption efforts.  Network members show solidarity with the group or 
network leader, whatever the issue, by their readiness to protest, block roads, put up barricades, and even openly 
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threaten the lives of judges and their families.  The creation of networks is grafted onto the ‘democratic’ machinery, 
and right and wrong becomes a popularity contest. (In 2013 the ‘beneficial networks’ struck back for the first time in 
massive anti-government, anti-corruption protests). 
 
 What complicates the situation further is that sometimes assistance given to particular persons or failure to 
act against certain persons does not have any corrupt intent or even expectation of reciprocity. A person's good 
reputation, or affiliation, or being sons or daughters of a respected person can cause people to act in their favor 
without any personal gain.  In addition deference to an 'institution' can assume priority. For example, Thais often 
advise children to respect 'the monk's cloth' and ignore the individual monk's behavior. 

 
          Accusations of 'double standards' float around everyday. The question on many people’s minds though is 
whether 'good' people should allow their children to be punished, knowing that the 'bad' people would get off scot 
free because of their connections? There are a few examples of ‘good people’ resigning when faced with corruption 
charges; the really corrupt however cling on to their positions tenaciously.  Both good and bad people have 
connections.  'Everybody knows everybody' and are related to everybody, and this is the key to Thailand's political 
turmoil. Even among un-corrupt academics, when suspicions arise concerning 'someone known for a long time' they 
would refuse cooperation even when they know the facts.  Both the Thai word ‘khon gun eng’ and Chinese word 
‘kaki nung’ are often evoked. It can be seen that interpersonal relationships play an important role in every aspect of 
life, including securing procurement contracts.  
 
 To tackle corruption in procurement, reform or measures are needed in the following areas: (i) legal 
infrastructure, (ii) corrupt-friendly economic policies, (iii) clarification of remedies, (iv) upgrading of the database, 
and (v) social mobilization for enhanced transparency.  This paper also argues that membership in international 
conventions, such as the World Trade Organisation’s Government Procurement Agreement (WTO-GPA) could 
serve as a tool to help alleviate current problems. 
 
(i) Improving the Legal Infrastructure 

 
The legal infrastructure needs to be reformed in many ways, and only a few key points are made here.   

 
 First, even though Thai procurement regulations emphasize openness and transparency as the main 
principles, many improvements can be made.  In terms of openness and transparency, announcements and 
dissemination of information through the Public Relations Department, Mass Communication Organisation of 
Thailand, the G-Procurement website, etc. are required.  Procurement committees have to be formed, often with 
citizen participation.  Contracts worth more than one million baht have to be sent to Office of the Auditor-General 
and Revenue Department within 30 days of signing.  Regulations for e-procurement also include additional criteria: 
value for money, transparency, efficiency and effectiveness, and accountability and responsibility for completion.  
At least three tenderers (in the case of standards license or meeting quality control systems) are required.  However, 
Cabinet decisions are only placed on the OPM website in very brief form.  Many cases that have led to corruption 
cases were approved by Cabinet decisions, and more detailed disclosure should be required. 
 
 Second, the technical specifications allow what is called ‘locking of specifications’, in order to favor 
certain suppliers.  The dilemma is how to specify enough detail so as to verify suitability and at the same time avoid 
such specificity that includes/excludes suppliers, particularly for complex, sophisticated procurement that needs 
customized designs.  Often the suppliers themselves are consulted for the expert knowledge.  Under the WTO-GPA 
Article X Technical Specifications and Tender Documentation, it is required that: 
 

“A procuring entity shall not seek or accept, in a manner that would have the effect of precluding competition, 
advice that may be used in the preparation or adoption of any technical specification for a specific procurement 
from a person that may have a commercial interest in the procurement.” 

 
There are similar provisions in Thailand, but enforcement is a problem, especially with projects involving very 
advanced technology, where the suppliers themselves are often informally invited to write the specifications. 
 
GPA’s Article X is particularly interesting in stating that:  
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“In prescribing the technical specifications for the goods or services being procured, a procuring entity shall, 
where appropriate:  

(a) specify the technical specification in terms of performance and functional requirements, rather 
than design or descriptive characteristics;” 

The functional requirements are not specified in Thai regulations, and technical specifications are invariably related 
to physical characteristics.  This is an area that could be the focus of reform in Thailand, and would require 
nationwide training of procurement officers. 
 
 In terms of the legal infrastructure, it is also necessary to coordinate various law-proposing channels.  The 
‘Cleansing Act’ of 2007, for example, allowed criminal proceedings against defendants indicted for procurement 
corruption to be dropped. 
 
 The NACC recently amended the Anti-Corruption Law that allows it to closely monitor large procurement 
projects, and requires procuring agencies to publish and explain how the reference prices are calculated.  Whistle-
blowing protection has also been introduced.   In addition a new Integrity Index has been constructed to evaluate all 
government agencies at the departmental level.  The index features a procurement component that gives marks for 
proper procedure and transparency in procurement. 
 
(ii) Clarification of Remedies 
 
 A lesson learned from the Klong Darn case in Thailand is that legal remedies need to be clarified and 
economic considerations also taken into account.  Because the contract between NWWI and the Pollution Control 
Department was found to be fraudulent, the courts ordered the project stopped, even though 95 per cent of the 
payment had been made, and the construction was about 95 per cent completed. 
 
 Perhaps the costs and benefits of continuation should also be included in judicial rulings.  In this case, 
Thailand ended up with a useless, almost completed structure, no wastewater treatment in that area, billions already 
paid up, and a prolonged legal battle with no end in sight. 
 
 
(iii) Targeting corruption-friendly economic policies 

 
At the present time, the National Anti-Corruption Commission is playing an increasingly pro-active role in 

scrutinizing economic policies and measures that open up opportunities for corruption.  Several pre-emptive 
interventions have been made, such as in the case of the scheme to procure 4,000 natural-gas operated city buses, 
and the auction of 3-G telecommunications licenses, that have had the effect of subjecting the projects to greater 
scrutiny.  The Cabinet, for example, asked the proposers of the bus scheme to withdraw the project in order to 
conduct further studies in the areas indicated by the NACC technical committee, when the project was submitted for 
Cabinet approval in 2009 and 2010. 

 
Reform is also needed in areas such as the intervention schemes in the agricultural sector.  At the behest of 

the NACC, reform in this area had been beginning. But the new government in 2011 seems to be bringing back 
some of the old risky policies.   
 
(iv) Upgrading of the database 
 
 Pro-active approaches to countering corrupt networks requires knowing the identity of the network 
members.  Efforts are currently underway to improve the anti-corruption database, with linkages to information from 
financial institutions, the Land Department, vehicle registry, business ownership, and tax returns.   
 
 Non-government groups are also collecting information and analyzing the behavior of elected officials.  For 
the election in 2011, a civil society group collected information on members of parliament who were absent from 
Parliamentary meetings, and distributed copies of each member’s ‘report card’.  However in spite of the dismal 
scores given to the MPs that failed to attend any Parliamentary sessions or were absent for more than 50 per cent of 
the time, they were all re-elected.   
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(v) Increased social mobilization for enhanced transparency 
 

Transparency of procurement information is vital to prevent wrongdoing.  The Thai OPM regulations 
actually does require publication of information.  For complaint and appeal procedures, the OPM regulations state 
that aggrieved suppliers or contractors may lodge complaints directly with the procuring agency, the PMO's 
Committee in Charge of Procurement, or the Petition Council. In the case of the Petition Council, the petitioner must 
lodge the complaint within 90 days of knowledge of wrongdoing.  The Council will then consider the petition 
‘without delay’, and remedial measure(s) (if any) will be recommended within seven days to the Prime Minister.  
Remedy might include overturning the act that is inconsistent with the law, or that cannot be supported by 
‘justifiable reason’.  It is also possible for an interim remedy to be issued by the Council itself when appropriate. 

 
However, transparency remains a problem, and efforts are needed to mobilize stakeholders in society.  This 

sounds like a broken record, but the means of mobilization itself has to be overhauled, so that some benefit can be 
obtained from citizen involvement that would make it worth their while.  The Klong Dan case of citizen 
involvement is a rare ‘success story’.  With network connections and the possibility of retaliation, Thailand is still 
grappling with the means to mobilize and incentivize citizens in the fight against procurement corruption. 

 
Sirilaksana Khoman et.al. [13] and Somkiat Tangkitvanich et.al. [14] propose that the GPA could be a tool 

to increase transparency in Thailand’s government procurement.  Membership could possibly lead to greater 
transparency, more efficient use of government budget as it would stimulate fair competition, help honest and 
efficient suppliers, and may foster industrial growth and development.  Greater foreign involvement and competition 
can thus help to uncover wrongdoing. However there is some apprehension about becoming a member of the GPA.  
First opportunities for Thai suppliers to access GPA member procurement markets remain limited, while domestic 
suppliers will face stiffer competition.  On the other hand, foreign competition may result in difficulties for domestic 
suppliers in certain sectors.  This is the familiar ‘infant industry’ argument that has both pros and cons.  If long-run 
efficiency is the goal, then gradual expansion of competition may help to attain that objective.  Second, there is 
some concern that opening up may or may not lead to greater competition and efficiency, if it leads to international 
collusion.  Finally, if foreign governments subsidise their service sectors, particularly construction, the GPA does 
not have any provision for countervailing action or remedy, unlike the case of subsidies under World Trade 
Organisation’s General Agreement on Tariffs and Trade. 

 
 
5.  Conclusion 

 
In a society dominated by interpersonal relationships, for social, business, as well as other activity, 

understanding these relationships is the key to understanding corrupt activity.  Networks cut across the usual socio-
economic characteristics because members of different skills and characteristics are required for a corrupt network 
to be effective.   There are also the various difficulties involved in designing a procurement system.  First, 
government procurement usually involves multiple objectives, with efficiency being just one of them.  Often 
procurement is used as a means to effect a geographical redistribution of income, or to favor underprivileged groups 
such as the disabled.   It is also difficult to design a system that aligns with personal incentives with public benefit, 
as the same observed behavior could be motivated by opposite motives.  Strict conformity to rules sometimes results 
in less efficiency; the “special method” could reflect a sinister motive or a desire to be efficient; the lowest price 
may involve sacrifice of quality, and detailed specifications could limit competition. 

  
At the societal level, social enforcement of private contracts, ready access to adjudication, morality, and 

religious pressure for generalized honesty (in contrast to “contextual morality”) cannot be overlooked.  These 
elements all tend to reduce the importance of identity, to facilitate transactions between strangers, and to reduce the 
need for specific mutual investment by connected parties.  But procurement also needs to be accompanied by 
effective monitoring systems (e.g., corruption report, witness protection, etc.) and sufficiently stringent penalties for 
the wrongdoers and conspirators.  The larger the network of corruption rings, the larger the returns to corrupt acts.  
The creation of networks of clean officials up to a certain critical mass is absolutely vital to counter the corrupt 
networks. Hence the need for integrity education. 
 
 Integrity plays a key role in fighting corruption.  The fight corruption is most effective when preventive, 
punitive, and educational measures are combined, and public involvement encouraged, as the case of Klong Darn 
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shows. Most will agree that education is central to preventing corruption. And one way is to illustrate through cases 
and engagement of external stakeholders, so that value-driven reforms will be based on actual vulnerabilities. 
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1.� Introduction 

Public procurement accounts for a significant proportion of overall demand for goods and services and is 
increasingly seen as an attractive and feasible instrument for furthering the goals of innovation policy (Uyarra & 
Flanagan, 2010). While the interest in the use of procurement as an industrial and technology policy instrument or 
tool is not new (Geroski, 1990; Rothwell, 1984), there has been a renewed focus on this underexploited  ‘demand  
side’   approach in recent years (Edler & Georghiou, 2007; OECD, 2011). Policy aspirations in relation to Public 
Procurement for Innovation (PPI) have been backed by the recommendations of a number of inquiries, reports and 
policy documents, especially among EU countries (Edler et al, 2005; Lember et al, 2012; Rigby et al, 2012; Stern et 
al, 2011). Some of those exclusively targeted public procurement to push innovation, while others had a broader 
remit and situated public procurement within the overall policy toolbox (European Commission, 2007; Aho et al, 
2005). Manifesting the advantage of demand-side drive, most of the policy discussion leads to the Lead Market 
Strategy (Tushman & Murmann, 1998; BMBF, 2010), which is aimed to cultivate a dominant design in the 
international industry competition (Anderson & Tushman, 1990; Utterback, 1994).  
 
Within the Lead Market and dominant design debate, recent researches focus much more on the pioneering demand 
as a driven force of innovation, and furthermore points to the First Mover Strategy (Geroski, 1990; Frynas & 
Mellahi, 2006; Magee & Galinsky, 2007). Some researches tried to fill the other blank fields in the demand-driven 
policy. Rolfstam (2005) applied the theories of interactive learning (Lundvall, 1988) to view public procurement as 
a special form of user-producer interaction. After the IPR strategies becoming more crucial in the global technology 
competition, Fernando Branco (2002) also brought in the consideration of the influence on the technology standard 
adoption, and exams the relation between the procurement favouritism and the technology standard adoption among 
suppliers. More and more researches have revealed that the procurement decisions are likely to have a broader 
innovation impacts, and mostly via their influence on intermediate outcomes such as competition, industrial 
structure and network effects (Cabral et al, 2006; Uyarra & Flanagan, 2010).  However, despite this policy interest, 
there is little research has a close observation on the intermediate outcomes, like structure, or offers very little 
empirical evidence on the implementation of such policy aspirations. In this paper, we explore the specific features 
of public procurement as a competition shaping instrument, and launches an empirical study to measure the 
correlations among the competition regulation of procurement contracts awarding, industry competition structure 
and dominant design cultivation efficiency.  
 

2.� Theoretical Background 

2.1� Dominant design and the Lead Market Strategy 
Dominant design is a technology management concept introduced by Utterback and Abernathy (1975), identifying 
key technological features that become a de facto standard. They proposed that the emergence of a dominant design 
is a major milestone in an industry evolution and changed the way firms compete in an industry and thus, the type 
of organizations that succeed and prevail. A dominant design can be a new technology, product or a set of key 
features incorporated from different distinct technological innovations introduced independently in prior product 
variants. A dominant design is the one that wins the allegiance of the marketplace, the one that competitors and 
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innovators must adhere to if they hope to command significant market following (Anderson & Tushman, 1990; 
Utterback, 1994; Christensen & Utterback, 1998).  
 
From the cases of IPTV, OS (operating system), air planes, modem, internet browser, 3G/4G wireless service; the 
Dominant design theory became the cornerstone of industrial policy research. It attracts more and more research 
interest from organization theory, strategic management and even technology history (Tushman & Murmann, 1998; 
Suarez, 2004). Much of these studies revealed that a certain scale of early users is crucial for the emergence of 
dominant design. Beise (2003, 2004) named this early users demand as a Lead Market. A Lead Market can be 
defined as a country where users prefer and demand a specific innovation design that not only appeals to domestic 
users, but can subsequently be commercialised successfully in other countries as well. The technical design 
preferred by the Lead Market squeezes out other designs initially preferred in other countries and becomes the 
globally dominant design. Lead Market is a term used in innovation theory and denotes a country or region, which 
pioneers the successful adoption of an innovative design. It sends signalling effects to other "lag" markets, which in 
turn helps in triggering a process of global diffusion. Innovations that have been successful with local users in lead 
markets have a higher potential of becoming adopted world-wide than any other design preferred in other countries.  
 
 
2.2� Procurement as a Demand Driving Instrument 
According to Beise’s definition, an ideal Lead Market is provided by: (1) enough innovative purchase demand, 
which is the sophistication of demand. (2) enough massive on technology product of service, which is the scale of 
demand. Public procurement is an ideal model for the Lead Market, because it can secure both the scale and 
sophistication required by Lead Market. On one hand, public procurement accounts for a significant proportion of 
overall demand for goods and services. On the other hand, modernization process sophisticated the relations among 
human as well as the nature, represented by the dramatic increase of new social relation and public affairs (Guo & 
Song, 1997). In order to catch up with the newly-demanded governance, government needs to continuously obtain 
the innovated infrastructure and service, like the increased traffic load demands more purchase of road camera and 
ETC. As a result, government tends to be a lead user, or even the first user in many technology sections (Dalpe, 
1979). 
 
Recent researches focus much more on the pioneering demand as a driven force of innovation.  Different from the 
regular public procurement occurs when public agencies buy readymade simple products like pens and paper where 
no R&D is involved. Only price and performance of the (existing) product is taken into consideration (Edquist et al, 
2000). Many research illustrated the critical role of demand as a key driver of innovation, and public procumbent is 
the key elements of a demand-oriented innovation policy (Edler, 2006; Edler & Georghiou, 2007). A quite related 
implication is that innovation impacts go beyond the procurement of goods and services that ‘do not exist’. It is 
very obvious that innovation theory has revealed such procurement influence long before. Nelson (1982) illustrated 
the innovation such as GPS and CDMA driven by the pioneering defence procurement. Dalpe’s (1979) survey 
revealed the first user influence of public procurement covered even broadly like railway, broadcasting, energy, 
shipping, pharmaceuticals. More recently, European Commission (2006) showed the diversified drive force to the 
information communication technology (ICT) reform from public procurement, like the e-ID system in Belgian and 
Italy, e-document system in Austria, e-tax system in Finland, 24/7 public service system in Sweden, nation-wide 
system for patient and hospital in Netherland.  
 
However, some researchers recently started to criticize that these researches pay too much attention to a limited set 
of examples which are not representative of the bulk of public procurement, and proposed that public purchasing 
should first and foremost remain concerned with proximate public policy goals and that, rather than trying to co-opt 
public procurement into the innovation policy toolbox, policy-makers should focus on promoting innovation-
friendly practices across all types of procurement at all levels of governance (Uyarra & Flanagan , 2010). Some 
researchers also argued that public procurement should have broader influence paths. Decisions concerning prices, 
quantities, and standards’ affect innovation, positively or negatively, in a group of industries involved in public 
procurement (Dalpe, 1994). 
 
 
2.3 Procurement as a Competition Shaping Instrument 
Recently, some studies have tried to fill the research blank in the demand-driven policy. Rolfstam (2005) applied 
the theories of interactive learning (Lundvall, 1988) to view public procurement as a special form of user-producer 
interaction. He points out that the explicit expression and understanding of demand is the fundamental drive force 
to product innovation, which relies on a intensive interaction between user and producer.  After the IPR strategies 
becoming more crucial in the global technology competition, Fernando Branco (2002) briought in the consideration 
of the influence on the technology standard adoption, and exams the relation between the procurement favouritism 
and the technology adoption among suppliers.  
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Procurement is a complex instrument consisting of multiple decisions and multiple forms of intervention, 
contributing to multiple and varied effects on innovation. One important implication of this is that, regardless of 
whether the demand public procurement is explicitly oriented towards innovation, procurement decisions are likely 
to have innovation impacts via their influence on intermediate outcomes such as competition, industrial structure 
and network effects (Cabral et al, 2006; Uyarra & Flanagan, 2010).  In this research, we will have a deep 
observation specifically on the correlation between the innovation performance and market structure shaping 
affluence of public procurement. 
 
The other stream that pushes forward the research on the PPI policy as a competition shaping instrument, is that the 
international trade rules squeezed away the room of selective industrial policy. The demand driven PPI policy is 
widely used in developed countries. However, among the developing counties, public procurement is often utilized 
as domestic industry protection. But GPA (Government Procurement Agreement) rules only allows very stringent 
procurement procedure, with very restricted discretion related to national security, public morals, order or safety, 
human, animal or plant life or health or intellectual property; or relating to the products or services of handicapped 
persons, of philanthropic institutions or of prison labour. As a result, international trade rules leaves very restricted 
room for the PPI policy. With the pressure of GPA entrance negotiation, many developing countries has to dig the 
PPI policy possibilities within the GPA framework, which leads to much efforts on the competition exceptional 
rules research as a substitution of trade protection paradigm. 
 
As for the influence of public procurement on the competition structure, OFT (2004) has revealed three major 
approaches: (1) short-term effects on competition amongst potential suppliers, i.e. effects on the intensity of 
competition amongst existing suppliers in a particular tender, for example, taking the number of firms in the market, 
the range of products available and the underlying production technology as given. (2) long-term effects on 
investment, innovation and the competitiveness of the market, i.e. effects that capture changes in market structure 
and technology caused by public procurement, which would be reflected, for example, in the level of competition in 
future tenders. (3) knock-on effects on competition in the supply of other buyers; other buyers are, for example, 
affected by changes in market competitiveness or technology. They might both benefit from, or be harmed by, 
attempts by the public sector to use buyer power in order to obtain better terms and conditions from its suppliers. 
 
In the following empirical study, we will examine the correlations among the competition regulation of 
procurement contracts awarding, industry competition structure and dominant design cultivation efficiency. In 
particular, we will analyze two specific intermediate outcomes of public procurement shaping regulation: (1) 
supplier number. Supplier volume reflects the market barrier and dynamic relation between the potential 
competitors. Levin (1978) showed the innovation comes from the superior competitor’s motivation of securing the 
barrier for the late-comers. (2) Market concentration. Market centralization degree is another widely used indicator 
of market structure. How market centralization influence the innovation performance has always been an important 
perspective in research (Caves & Uekusa, 1976; Shrieves, 1978; Geroski, 1990).  
 
 
3.� Methodology 
 
3.1� Data 
For the empirical part of this analysis we use Federal Procurement Data System (FPDS) from United States. In 
order to have a deep observation on how public procurement market cultivates the Dominant design, we select the 
ADP (Auto Data Process, same as IT) product procurement contract data.  ADP is one of the most innovative fields 
that driven by the public procurement. FPDS consists of a full range of features from procurement contract, is 
widely used in many policy research. In this analysis, we select 822332 contracts during the nine-year period 2004-
2012. From each contract, we extract the following features: procurement methods1, contract value, Product Service 
Code (PSC), name of the winning supplier. Classified by agency and fiscal year, we divided the contracts into 1113 
research sample, reprinted as 1113 different segmented markets. In each segmented market, we calculate the 
following three groups of variables: competition regulation (independent variable), market structure (intermediate 
variable) and Dominant design cultivation performance (dependent variable).  
 
3.2� Variable 
3.2.1 independent variable 

                                                           
1
 Within Federal Acquisition Regulation, . In this analysis, we focus on the ratio of three different procurement methods: full 

and open competition, other than full and open competition, full and open competition after exclusion of certain supplier 
sources. 
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Now that we use the data from U.S. federal procurement contract, let us analysis the competition regulating rules 
from the Federal Acquisition Rules. FAR allows full and open competition, other than full and open competition, 
full and open competition after exclusion of certain supplier sources. (1) Only full & open competition is a model of 
market competition that without any government intervention2, mainly in the form of sealed bidding process; (2) 
full & open competition after exclusion is shaped by government authorization, mainly in the form of dual resource 
procurement and set-aside procurement; the set-aside procurement is aimed to protect the small business, which 
claims the major vitality of innovation; (3) other than Full & open competition allow the procurers pretty much 
discretion under 6 exceptional situations. Within the 6 exceptional situations, industry mobilization, basic science 
research protection, continuous followed-on research support3 could be a strong support to encourage innovation.  
 

 
Fig. 1  Competition regulation rules of public procurement  

 
The competitive bidding rules of public procurement always keeps swinging between two different institutional 
goals: (1) maximize the market competition in the procurement contract bidding process to increase the financial 
efficiency, which is known as value for money principal. Besides, competition maximization can also serves to 
reduce the corruption. (2) suitably utilize the exceptional bidding rules to widely mobilize the industrial resource 
and to safeguard the bottom line of public security or social interest. In our analysis, we use the ratio of three 
procurement methods to indicate the different competition regulation. 
 
3.2.2 intermediate variable 
As Cabral et al (2006) pointed out; procurement regulations are likely to have innovation impacts via their 
influence on intermediate outcomes such as competition, industrial structure and network effects. In this analysis, 
we conduct a closer observation on the intermediate outcomes of competition structure via two intermediate 
variables. 
(1) Market barrier 
Supplier volume reflects the market barrier and dynamic relation between the potential competitors. Levin (1978) 
showed the innovation comes from the superior competitor’s motivation of securing the barrier for the late-comers. 
But some research argues the barrier results in the technological lock in, which hinder the sustainable innovation. In 
our analysis, we use the supplier number to indicate the market barrier. 
(2) Market concentration 
Market centralization degree is another widely used indicator of market structure. How market centralization 
influence the innovation performance has always been an important perspective in research (Caves & Uekusa, 1976; 
Shrieves, 1978; Geroski, 1990). In our analysis, we use the Herfindahl-Hirschman Index (HHI) to indicate the 
market centralization degree. 

HHI = (a A⁄ )  

Where, n, N, i represent the number of supplier, ai represents the market share of supplier i, A represents the market 
volume.  
 
                                                           
2
 41 U.S.C. § 403(7) 

3
 10 U.S.C. § 2304(d)(1)(A)-(B) & 41 U.S.C. § 253(d)(1)(A)-(B). 



 5 

3.2.3 dependent variable 
According to the Lead Market Strategy, the cultivation efficiency of Dominant design is the policy performance. 
But it is very difficult to measure the cultivation efficiency. In our analysis, we use a substitutive method to indicate 
the cultivation efficiency. Gompertz curve is one of the most widely used indicators in the dominant design 
research, which reflects the evolution process of a certain product, as shown below. The Curve III shows an earlier 
emergence of the Dominant design than Curve I, while Curve II shows an average trajectory. One way is to 
calculate the integral value of the Gompertz curve of 1113 segmented markets, the other substitutive way is to 
calculate the ratio of first half to second half of the Gompertz curve. In our analysis, we use the latter method to 
indicate the cultivation efficiency of Dominant design in 1113 segmented procurement markets. 
 

 
Fig. 2  Gompertz curve and substitutive calculation dominant design cultivation  

 
In order to calculate the second-first half ratio of the Gompertz curve, we need furthermore to calculate the product 
life cycle distribution in 1113 segmented procurement markets. Among the ADP products researched in this paper, 
there are 9 smaller classifications, indicated by the code of 7010, 7020, 7021, 7022, 7025, 7035, 7040, 7042 and 
7050. We use annual sales, price and supplier number to classify the 9 categories into 9 product life cycle, as 
follows (the calculation methodology is shown in Appendix) 
 

Table 1  Product Life Cycle Classification 

PLC Product Code Annual sales* Price* Supplier number* 
Introduction 1 7040 55 251291.50 3 
Introduction 2 7022 623 175160.38 6 

Growth 1 7020 2135 75666.50 11 
Growth 2 7042 2109 51311.83 11 
Growth 3 7021 6510 151243.88 14 
Mature 1 7025 9683 153822.74 29 
Mature 2 7010 15704 244562.58 25 
Mature 3 7050 9594 118490.74 29 
Decline 1 7035 13590 83265.36 38 

* sample average value 
 
3.3� Descriptive statistics 
 
The median procurement market in our observation contains 80 ADP suppliers, while the maximum is 4532 and the 
minimum is 1. The average HHI is 0.3349, while the most monopoly market is the only one supplier, so HHI is 1, 
and HHI of the most competitive market is 0.03. According to our estimation method, the dominant design 
efficiency also differs widely from 0-1. Among the three procurement methods, FOC claims the most share, FOC 
after EXC follows and Other than FOC bottom. In order to control for the skewed distribution we use the logarithm 
of the number of suppliers in the regressions.  
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Table 2  Descriptive statistics (1113 procurement markets with 822332 contracts) 

Variables Mean  Std. Dev. Range Min Max 
Supplier Number 79.84 333.97 4531 1 4532 
HHI 0.3349 0.28222 0.97 0.03 1 
Dominant design  Eff. 6.3107 12.17738 100 0 100 
FOC. (%) 0.6447 0.32729 1 0 1 
Other than FOC. (%) 0.1684 0.24246 1 0 1 
FOC. after EXC. (%) 0.187 0.26436 1 0 1 

 
4.� Results and discussion 
 
From the regression result, we find that Dominant design cultivation efficiency is positively correlated to HHI and 
supplier number. Furthermore, the market barrier (supplier number) has more positive influence on Dominant 
design cultivation than HHI (market concentration).  Dominant design is a set of key features incorporated from 
different distinct technological innovations introduced independently in prior product variants, so the low entry 
barrier tends to bring more manufacturers as well as the knowledge from the prior product variants. In practice, 
many ambitious government sectors even tried all means to mobilize the industry resource to enter a certain 
strategic innovation. And procurement contract is one of the most attractive baits (Wan, 2013). As for the market 
concentration, a dominant design is the one that wins the allegiance of the marketplace, so market concentration 
helps to settle the marketplace for a certain potential dominant design.  
 

Table 3  The influence of market structure on dominant design cultivation efficiency 

Variables  Dominant design cultivation efficiency 
HHI .072*(.046) 
Supplier Number .154**(.172) 
Constant .832*** 
R2 .032 
Adj. R2 .024 
F 3.997 
N 1113 

*A significance level of 10% 
**A significance level of 5% 

***A significance level of 1% 
 
In the examination of how competition regulation influences the market structure, we find that: (1) HHI is 
negatively correlated to FOC application, but is positively correlated to other methods that shaped more or less by 
the government. Furthermore, exclusion of supplier, as a strong market barrier regulation, has a stronger influence 
to increase market concentration than exceptional situation rules. (2) Supplier number, as an indicator of market 
barrier, is negatively related to FOC application and exclusion of supplier resource, but is positively related to the 
exceptional situation rules.  
 

Table 4  The influence of competition regulation on market structure 

Variables  HHI Supplier Number 
FOC. (%) -.225***(-.206) -.384**(-.144) 
Other than FOC. (%) .012*(.020) .067*(.047) 

FOC. After EXC. (%) .054*(.094) -.178**(-.127) 
constant -2.034*** 2.513*** 
R2 .081 .018 
Adj. R2 .075 .012 
F 13.456 2.862 
N 1113 1113 

*A significance level of 10% 
**A significance level of 5% 

***A significance level of 1% 
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Combined two parts of the regression results; the general probability function of “competition regulation – market 
structure – dominant design efficiency” model is as follows: 
 
      𝐷𝑜𝑚𝑖𝑛𝑎𝑛𝑡  𝐷𝑒𝑠𝑖𝑔𝑛  𝐸𝑓𝑓𝑖𝑐𝑖𝑒𝑛𝑐𝑦 = 0.046  𝐻𝐻𝐼 + 0.172  𝑆𝑢𝑝𝑝𝑙𝑖𝑒𝑟  𝑁𝑢𝑚𝑏𝑒𝑟 + 0.832 
      𝐻𝐻𝐼 = −0.206  𝐹𝑂𝐶 + 0.012  𝑂𝑡ℎ𝑒𝑟  𝑡ℎ𝑎𝑛  𝐹𝑂𝐶 + 0.054  𝐹𝑂𝐶  𝑎𝑓𝑡𝑒𝑟  𝐸𝑋𝐶 − 2.034 
      𝑆𝑢𝑝𝑝𝑙𝑖𝑒𝑟  𝑁𝑢𝑚𝑏𝑒𝑟 = −0.144  𝐹𝑂𝐶 + 0.047  𝑂𝑡ℎ𝑒𝑟  𝑡ℎ𝑎𝑛  𝐹𝑂𝐶 − 0.127  𝐹𝑂𝐶  𝑎𝑓𝑡𝑒𝑟  𝐸𝑋𝐶 + 2.513 
 
Market competition pursues the value for money principle, which stares at the expenditure efficiency and thus tends 
to avoid innovative but risky solution. In our regression result, as an indicator of market competition, FOC 
application is negative with HHI and supplier number, both of which are positive to dominant design cultivation. 
This will easily bring us to the obvious inference: market competition downplays PPI policy, and well-designed 
competition regulation shapes the market structure which is crucial for dominant design cultivation. The well-
designed competition regulation includes: (1) certain supplier exclusion rules like set-aside procurement and dual 
resource procurement,  (2) certain exceptional rules to FOC, to bear the PPI policy function.  
 
5.� Conclusion 
 
We conduct this study to analyze the effects of Public Procurement for Innovation (PPI) Policy, a recently 
revitalized demand-side innovation policy instrument. Rather than the sophisticated and pioneering demand drive, 
we judge the effect of this instrument in a new perspective – market structure shaping influence. Our goal is to 
support policy makers with empirical evidence on the two major research questions: is market structure an 
remarkable factor to dominant design cultivation, and is public procurement an effective instrument to shape the 
market structure into an ideal model for dominant design cultivation?   
 
In this paper, we firstly introduce the dominant design and lead market strategy, which is a widely discussed topic 
in demand-side innovation policy research; and distinguish two different policy approaches: procurement as a 
demand driving instrument and procurement as a structure shaping instrument; leads the research into the 
competition regulation of public procurement.  Afterwards, we conduct an empirical analysis with the 822332 ADP 
products procurement contracts from U.S. federal procurement; examine the correlation between competition 
regulation and market structure, market structure and dominant design cultivation performance. From the regression 
analysis, we find market barrier (supplier number) and market concentration (HHI) has positive influence on 
dominant design cultivation, and completely market competition (FOC) decrease both structure indicator. For 
policy concern, market competition pursues the value for money principle, which stares at the expenditure 
efficiency and thus tends to avoid innovative but risky solution, thus will downplay the PPI policy. We suggest that 
a well-designed competition regulation can shape the market structure which is crucial for dominant design 
cultivation. A well-designed competition regulation includes: (1) certain supplier exclusion rules like set-aside 
procurement and dual resource procurement; (2) certain exceptional rules to FOC, to bear the PPI policy function.  
 
As for future work, we benefit from an extensive database of U.S. federal procurement contracts. However, the 
limitations of this study may provide fruitful paths for further research. One constraint of our analysis is that we 
cannot judge whether the competition regulation adaption has innovation objective, since we do not have any 
information regarding which exceptional rules to FOC or supplier exclusion is quoted in a certain procurement 
method. So it is difficult to derive specific recommendations on potential improvements of the competition 
regulation. Furthermore, we use an substitutive methodology to calculate the dominant design cultivation efficiency, 
since ADP product is an relatively rough classification, which cannot well represent the evolution of a certain. A 
deep case study on how public procurement cultivates a certain ADP Dominant design will give a strong support of 
this paper’s argument. In addition, our results are limited to the U.S. context. Comparative studies with other 
countries could provide valuable new insights. 
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Appendix  
 

Table 5   ADP Product Distribution in 1113 procurement markets 

Product Code Sample / purchase record Sample / no purchase record Frequency 
7010 826 167 83.18% 
7020 501 492 50.45% 
7021 700 293 70.49% 
7022 292 701 29.41% 
7025 829 164 83.48% 
7035 960 33 96.68% 
7040 109 884 10.98% 
7042 631 362 63.54% 
7050 841 152 84.69% 
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Take indicator a (annual sales) as an example, the following table shows the fuzzy sets and corresponding 
membership function of indicator a. The rest of average price and supplier number can be done in the same method.  
 
 

Table 6   Fuzzy sets and membership function of indicator a (annual sales) 

Fuzzy sets Membership function of si 

s1: small 
0 < x1 ≤  a1 

 
1 

a1 < x1 ≤  a2 
a2 − x1
a2 − a1

 

x1 > a2 
 
0 

  

s2: relatively small 
0 < x1 ≤  a3 

 
0 

a3 < x1 ≤  a4 
x1  – a3
a4 − a3

 

a4 < x1 ≤  a5 
 
1 

a5 < x1 ≤  a6 
a6 − x1
a6 − a5

 

x1 > a6 
 
0 

s3: big 
0 < x1 ≤  a7 

 
0 

a7 < x1 ≤  a8 
x1  – a7
a8 − a7

 

a8 < x1 ≤  a9 
 
1 

a9 < x1 ≤  a10 
a10 − x1
a10 − a9

 

x1 > a10 
 
0 

s4: very big 
0 < x1 ≤  a11 

 
0 

a11 < x1 ≤  a12 
x1  – a11
a12 − a11

 

x1 > a12 
 
1 

  

 

 
Fig. 3   Membership interval of indicator a (annual sales) 

 
 According to the membership interval chart shown above (a1a3=a2a3=a2a4=0.5*a4a5, a12=7.5*a1), we 

calculate each interval as follows: a1=2132, a2=4264, a3=3198, a4=5330, a5=7562, a6=9594, a7=8528, a8=10660, 
a9=12792, a10=14924, a11=13858, a12=15990. The each interval and value for 3 indicators are shown in the 
following table. 

 
 

Table 7   Parameter and value for membership function 

parameter a1 a2 a3 a4 a5 a6 a7 a8 a9 a10 a11 a12 
value 2132 4264 3198 5330 7462 9594 8528 10660 12792 14924 13858 15990 
parameter b1 b2 b3 b4 b5 b6 b7 b8 b9 b10 b11 b12 
value 3.4 6.8 5.1 8.5 11.9 15.3 13.6 17 20.4 23.8 22.1 25.5 
parameter c1 c2 c3 c4 c5 c6 c7 c8 c9 c10 c11 c12 
value 5.34 10.68 8.01 13.35 18.69 24.03 21.36 26.7 32.04 37.38 34.71 40.05 
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Table 8   fuzzy function result of each ADP classification 

Fuzzy set 7010 7020 7021 7022 7025 7035 7040 7042 7050 
s1 0 0.998 0 1 0 0 1 1 0 
s2 0 0 1 0 0 0 0 0 0 
s3 0 0 0 0 0.542 0.626 0 0 0.500 
s4 0.866 0 0 0 0 0 0 0 0 
g1 0 0 0 0 0 0 0 0.500 0 
g2 0 0.735 0 0 0 0.941 0 0 1 
g3 0 0 0.441 1 0.529 0 0 0 0 
g4 0.706 0 0 0 0 0 0.882 0 0 
e1 0 0 0 0.876 0 0 1 0 0 
e2 0 1 0 0 0 0 0 0.562 0 
e3 0 0 0.075 0 1 0 0 0 1 
e4 0.682 0 0 0 0 0.382 0 0 0 

 
According to the features of each Product Life Cycle (PLC) period, we define each period as follows: (1) 
introduction, annual sales small, price low or relatively low, supplier number small; (2) growth, annual sales small 
or relatively small, price low or relatively low or high, supplier number relatively small or large; (3) mature, annual 
sales large or very large, price relatively low or high or very high, supplier number large or very large; (4) decline, 
annual sales relatively small or high, price low or relatively low, supplier number very large. The corresponding 
fuzzy function is shown as follows:  

 
Table 9   Fuzzy set and membership degree for each PLC period 

PLC period Fuzzy set Membership degree 

Introduction  s1  ∩（g4 U g3）∩  e1 UT1 (y) 
Growth （s1 U s2）∩（g1 U g2 U g3）∩（e2 U e3） UT2 (y) 
Mature  （s3 U s4）∩（g2 U g3 U g4）∩（e3 U e4） UT3 (y) 

Decline （s2 U s3）∩（g1 U g2）∩  e4 UT4 (y) 
 
 

Table 10   Results of membership degree and corresponding PLC period 

UT（y） 7010 7020 7021 7022 7025 7035 7040 7042 7050 

Introduction 0 0 0 0.876 0 0 0.882 0 0 

Growth 0 0.734 0.033 0 0 0 0 0.281 0 

Mature 0.234 0 0 0 0.287 0 0 0 0.211 

Decline 0 0 0 0 0 0.363 0 0 0 

PLC Stage M2 G1 G3 I2 M1 D1 I1 G2 M3 
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ABSTRACT 

International Commercial Terms or simply incoterms are the official internationally recognized trade 
terms, formulated and published by the International Chamber of Commerce (ICC) since 1936, which was based in 
Paris (ICC, 1999). The purpose of incoterms is to provide with a set of international rules for the interpretation of 
the most commonly used trade terms in foreign trade (ICC, 1999). Therefore, the main function of incoterms is to 
avoid or minimize the uncertainties of different interpretation of trade terms in different countries. Hence, when 
introducing different trading practices to parties involved in a contract, their rights and obligations are clearly 
described, which makes the process of conducting a contract more straightforward (Moens, 2006).  

This study was aimed to determine the significant factors influencing the   semiconductor   companies’  
choice of incoterms in the Philippine Economic Zone Authority (PEZA) in Region IV-A, and develop a logistics 
management model that would help the importers choose the right incoterms in their importation activities. This 
study compared and analyzed the factors affecting the choice of incoterms of selected semiconductor and 
electronics companies of PEZA to find out similarities and differences in their usage of  incoterms and the factors 
that influence their choices. In evaluating these incoterms, this study is, therefore, designed to answer the following 
research questions: (1) Are there significant relationships between the companies’   choice   of   incoterms  and   their    
mother   company’s   decision,   supplier’s   decision,   written   incoterms   policy, buyer’s   understanding   of   incoterms, 
customs regulations,  company  practices,   insurance,   freight  cost,   shipment’s  country  of   origin,  mode  of   shipment,  
value of goods, volume of shipment, terms of spending, satisfaction with suppliers, trust with suppliers, 
commitment with suppliers, and conflict with suppliers?; and (2) What is the logistics management model that can 
be developed for the use of incoterms of PEZA semiconductor and electronics companies in the Philippines? 

 In this study, surveys were carried out from April 2013 until July 2013, with procurement and logistics 
managers as respondents working in PEZA, Region IV-A (CALABARZON). Gathered data were tested using 
multinomial logistic regression to determine possible significant relationships between the perceived factors and the 
choice of incoterms. The results showed that customs regulations and freight cost were the significant factors that 
influence the choice of incoterms.  

 

INTRODUCTION 

This study is a first of its kind in the Philippines. Other studies on this particular topic exist but they were 
done in other countries like Norway and Russia. In Norway, the study of Shangina et al. (2007) discussed that, the 



 2 

relationship quality between the exporter and importer played an essential role in the export-import development 
between countries as it might influence decision-making on the important issues connected with international trade, 
such as choice of incoterms.  

�

5HYLHZ�RI�WKH�)DFWRUV�WKDW�,QIOXHQFH�WKH�&KRLFH�RI�,QFRWHUPV��

Shangina  et  al.  (2007)  explained  that  countries’  participating  in  international  trade  encompassed different 
practices in the use of terms of delivery that could be set by different factors such as geographical location of the 
country itself and its suppliers, economical and legal regulations, customs and others. Thus, Zineldin and Jonsson 
(2000) stressed that companies needed to explore the main factors that could affect the choice of incoterms. 

Van Bruggen et al., (2005) used satisfaction as the construct in their study of relationship quality in  
creating long-term relationships among customers and suppliers. On the other hand, Anderson and Narus (1990) 
stated that  trust  was  the  firm’s  belief that another company would perform actions that result in positive outcomes 
for the firm. Morgan and Hunt (1994), in their study, discussed that business-to-business relationships require 
commitment. Business relationships were based on mutual commitment, and thus the relationship quality could not 
be evaluated without this construct. Furthermore, Lionidou (2006) explained that disagreements between importer 
and exporter related to business issues could be a serious obstacle in developing a sound relationship. As a result of 
different business practices, traditions, and norms disagreements between importers and exporters may arise from 
incompatibility of goals, unclear expectations and different perceptions.  

All semiconductor and electronics companies in every country have a unique set of factors that are 
essential and influential for the choice of delivery terms. As a result, identifying these factors is important for 
understanding the decision making in the importer processes.  

�

7KH�&KRLFH�RI�,QFRWHUPV�LQ�WKH�3KLOLSSLQHV 

 In the Philippines, the semiconductor and electronics companies were not accustomed to how incoterms 
works in the import activities. As mentioned in one of the assemblies of the Association of Semiconductor Logistics 
Management (ASLM), the semiconductor and electronics companies needed to have awareness about the 
importance of incoterms.  

In the case of company H, it has been observed that most of its suppliers are shipping the goods using 
EXWORKS incoterm. As an importer, company H takes more risks and responsibilities because this incoterm gives 
risk transfer to the importer. It results to more risks in company H since the seller is not obliged to take 
responsibility  after  endorsement  of  goods  to  the  buyer’s  forwarders.  The  burden  is  then  passed  on  to  the  importer. 
Furthermore, it shows that the on time delivery is also affected because company H cannot control the export side 
because the party responsible for monitoring its goods is the supplier.   

 
&RPSOLDQFH�WR�FXVWRPV�UHJXODWLRQV� The goods would be put on hold at Philippine customs if there were 

no proper regulatory documents such as complete composition of material data safety sheet (MSDS), complete 
certificates from Philippine Drug Enforcement Agency (PDEA), certification from Environmental Management 
Bureau (EMB), and other pertinent documents needed in order to release the shipments. The Bureau of Customs is 
considered as one of the lead agencies responsible for controlling and monitoring of the import and export flow in 
the Philippines. The main function of the Bureau of Customs is to assess and collect the lawful revenues from 
import goods and all other dues, such as charges, fines and penalties ensuing under the tariff and customs laws. The 
other functions of customs include the prevention and suppression of smuggling, frauds, and the supervision and 
control over the entrance and clearance of vessels and aircraft engaged in foreign commerce, the enforcement of the 
tariff and custom laws and all other laws, rules and regulations relating to the tariff and customs laws, the rules and 
regulations relating to the tariff and customs administration.  

It is mandatory for the semiconductor and electronics companies in the Philippine economic Zone 
Authority in the Philippines to comply with the customs regulations as mandated by the state. As such, there are 
two major acts that are necessary to comply by the semiconductor and electronics companies of the PEZA in the 
Philippines, these are RA 1937 an Act to Revise and Codify the Tariff and Customs Laws of the Philippines Section 
2530 Property Subject to Forfeiture and RA 6425 the Dangerous Drugs Act. 

         

 &RPSOLDQFH� WR� ,62� ������ The International Standard Organization (ISO 9001) clearly stated under 
section 8.2.3 monitoring   and   measurement   of   processes   that   “organization shall apply suitable methods for 
monitoring and, where applicable, measurement of the quality management system processes”. These methods shall 
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demonstrate the ability of the processes to achieve planned results. When planned results are not achieved, 
correction and corrective action shall be taken, as appropriate. The companies who are certified must adhere and 
comply with the ISO standard. The semiconductor and electronics companies in the Philippine Economic Zone 
Authority in CALABARZON are not exempted to this rule. One of the requirements of an ISO certified companies 
is to strictly comply with the regulatory requirements of the government for both import and export requirements. 

       

 2EMHFWLYHV�RI�WKH�6WXG\�

This study was primarily aimed to determine the significant factors influencing the semiconductor and 
electronics   companies’   choice   of   incoterms   in   the  Philippine Economic Zone Authority, and develop a logistics 
management model that would help the importers choose the right incoterms in their importation activities. 
Specifically, this study was designed to (1) determine the significant relationships between the semiconductor 
companies’  choice  of  incoterms  and  their mother  company’s  decision,  supplier’s decision, written incoterms policy, 
buyer’s understanding of incoterms, customs regulations, company practices, insurance, freight cost, shipment’s 
country of origin, mode of shipment, value of goods, volume of shipment, terms of spending, satisfaction with 
suppliers, trust with suppliers, commitment with suppliers, and conflict with suppliers; and (2) develop a logistics 
management model for the use of incoterms of PEZA semiconductor and electronics companies in the Philippines. 

 

METHODOLOGY 

This study primarily utilized correlational research design. It was used to find out the significant 
relationships between the importation elements and supplier-relationship elements (independent variables) and the 
choice of incoterms (dependent variables).                                                                                                                            

Survey method was used for data collection. The computed sample size was 50 based on the number of 
purchasing managers or logistics managers inside the Philippine Economic Zone Authority in CALABARZON 
region. One representative from every semiconductor company was necessary to produce the total required sample 
respondents. The actual samples turn-out was 60.  

 
Cluster analysis was employed to effectively analyze the relationship between the choice of incoterms and 

the importation and supplier relationship elements. It was done owing to high dimensionality of the variables, 
specifically country of origin (with elements of US, Asia, and Europe), shipment mode (with elements of courier, 
air, sea), value of goods (with elements of < $100, < $1,000, < $10,000 ), volume of shipment (with elements of 
<=45kg, <=100kg, <=300kg, <=500kg, <=1000kg, >1000kg), and terms of spending (with elements of capital, 
expense, and raw materials), pertaining to the determination of the choice of incoterms. The main criterion for 
clustering a company respondent was based on its mostly applied incoterms with respect to the inquiries stated on 
the survey questionnaire, thus, from the original main incoterms choices of EXW, FOB, FCA, CIF, and DAP, it 
was narrowed-down into four clusters, namely (a) mostly CIF, (b) mostly EXW, (c) mostly FOB, and (d) mostly 
other incoterms as presented in Figure 9. Then, multinomial logistic regression was used to determine the 
relationship between the dependent variable choice of incoterms with four categories, namely (a) mostly CIF, (b) 
mostly EXW, (c) mostly FOB, and (d) mostly other incoterms, and the independent variables from importation 
factors having eight elements, namely (a) mother  company’s  decision,  (b)  supplier’s  decision,  (c)  written  incoterms  
policy,   (d)  buyer’s  understanding  of   incoterms,   (e)  customs   regulations,   (f)  company  practices,   (g)  insurance,  (h)  
freight cost. 

                            
RESULTS AND ANALYSIS 
��

&OXVWHUHG�&KRLFH�RI�,QFRWHUPV��

Clustering was performed based on the most applied incoterms of companies upon importation in 
reference  to  their  shipments’  country  of  origin,  mode  of  shipment,  value  of  goods,  volume  of  goods,  and  terms  of 
spending. As shown in Table 1,  the  choice  of  incoterms  was  clustered  into  four.    The  first  cluster,  termed  as  “mostly  
CIF”,  represented   those  companies  applying  CIF  more  often.   It  took  more   than  29  percent   (29.31%)  of   the   total  
respondents.   The   second   cluster,   termed   as   “mostly EXW”,   represented   those   companies   applying   EXW  more  
often.  It  received  almost  26  percent  (25.86%)  of  the  total  respondents.  The  third  cluster,  termed  as  “mostly  FOB”,  
represented those companies using FOB more often. It got more than 29 percent (29.31%) of the total respondents. 
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Then   the   last  cluster,   termed  as  “mostly   other   incoterms",  represented   those  companies  applying  other  incoterms  
like FCA and DAP more often. This cluster received almost 16 percent (15.52%) from the total respondents. 

 

Table 1: Summary of Clustered Choice of Incoterms Distribution per Province in Special Economic Zone, Philippines 

Provinces Total

Mostly 
CIF

Mostly 
EXW

Mostly 
FOB

Mostly 
other 

incoterms
Batangas 5 3 5 1 14

Cavite 7 3 3 1 14

Laguna 5 9 9 7 30

Total 17 15 17 9 58

Incoterms

 

�

,QIOXHQFHV�RI�,PSRUWDWLRQ�(OHPHQWV�DQG�6XSSOLHU¶V�5HODWLRQVKLS�RQ�WKH�&KRLFH�RI�,QFRWHUPV�

 Multinomial logistic regression was used to determine the significant relationships between the dependent 
variable  “choice  of  incoterms”  with  4  categories  namely,  mostly  CIF,  mostly  EXW,  mostly  FOB,  and  mostly  other  
incoterms, and the 12 independent variables, namely (a) mother   company’s   decision,   (b)   supplier’s   decision,   (c)  
written  incoterms  policy,   (d)  buyer’s  understanding  of   incoterms,  (e)  customs   regulations,   (f)  company  practices,  
(g) insurance, (h) freight cost, (i) satisfaction with supplier, (j) trust with supplier, (k) commitment with supplier, 
and (l) conflict with supplier. The initial and full model regression results showed that the choice of incoterms (CI) 
was significantly determined by customs regulations (CR) with p-value of .068 and freight cost (FC) with p-value 
of .054 at 0.10 level of significance as presented in Table 2 and Table 3. On the other hand, mother  company’s  
decision (MCD) with p-value of .660, supplier’s  decision  (SD) with p-value of .591, written incoterms policy (WIP) 
with p-value of .205, buyer’s  understanding  of  incoterms  (BUI) with p-value of .218, company practices (CP) with 
p-value of .146, insurance (I) with p-value of .732, satisfaction with supplier (SS) with p-value of .542, trust with 
supplier (TS) with p-value of .377, commitment with supplier (CS) with p-value of .358, and conflict with supplier 
(CFS) with p-value of .159 did not show any significant relationship (p < .1) with the choice of incoterms. The 
result  also  showed  that  70.9  percent  of  the  effects  in  companies’  choice  of  incoterms  could  be  attributed  to  the  12  
independent variables of the full regression model. As shown in Table 3, the final multinomial logistic regression 
model with customs regulations (p-value = .088) and freight cost (p-value = .034) left as independent variables also 
showed significant relationship on the choice of incoterms at 0.1 level of significance and at 0.05 level of 
significance, respectively. The final regression model  showed  that  25.7  percent  of  the  effects  in  companies’  choice  
of incoterms were attributed to customs regulations and freight cost.  

 

Table 2: Full  Model  Multinomial  Regression  Likelihood  Ratio  Test  Result  of  Respondents’  Choice  of  Incoterms  and  their  
Importation  Elements  and  Supplier’s  Relationship  in  Special  Economic  Zones, Philippines 

Independent variables Chi-Square p-value
Mother company's decision (MCD) 1.599 .660

Supplier's decision (SD) 1.913 .591

Written incoterm policy (WIP) 4.582 .205

Buyer's understanding of incoterms (BUI) 4.433 .218

Customs regulations (CR) 7.130 .068

Company practices (CP) 5.386 .146

Insurance 1.287 .732

Freight cost (FC) 7.639 .054

Satisfaction with supplier (SS) 2.151 .542

Trust with supplier (TS) 3.098 .377

Commitment with supplier (CS) 3.230 .358

Conflict with supplier (CFS) 5.174 .159                                                           

R Squared = .709 
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Table 3: Final  Model  Multinomial  Regression  Likelihood  Ratio  Test  Result  of  Respondents’  Choice  of  Incoterms  and  Customs  
Regulations and Freight Cost Importation Elements in Special Economic Zones, Philippines 

Independent variables Chi-Square p-value
Customs regulations (CR) 6.535 .088
Freight cost (FC) 8.693 .034  

R Squared = .257 

 

        The final model result can be further explained through the parameter estimates as shown in Table 4 wherein 
considering   “mostly   other   incoterms”  as   the   reference   category,   the   odds   of   being   “mostly  CIF’   is   given   by   the  
formula: 

       Odds of being mostly CIF = exp [0.863 - 1.897*(CR) + 2.015*(FC)],  

which  means  that  when  the  company’s  choice  of  incoterms  is  determined  by  custom  regulation  (CR),  the  odds  of  
being  a  “mostly  CIF”  is  decreased  by  566.59%  [exp  (1.897)  – 1 or 2.718281828 (1.897) - 1], when the company’s  
choice  of  incoterms  is  determined  by  freight  cost  (FC)  the  odds  of  being  a  “mostly  CIF”  is  increased  by  650.07%  
[exp (2.015) – 1 or 2.718281828 (2.015) - 1]. This mathematical behavior fits the logic that with stricter customs 
regulations, the tendency  of  companies’  is  not  to  use  CIF incoterm because the supplier stop his/her obligations and 
passes the risk when the goods are handed over to the first carrier, thus suppliers are no longer responsible with the 
customs issues and risks in the destination point, since the importer has no control over releasing factors which 
deals with customs issues, it will entail more delays in releasing the shipments, however if the freight cost 
increases,   the   importers’   tendency   is   to   use  CIF   incoterm because the seller pays for the carriage and insurance 
from the destination point, also if the freight cost is directly proportional to the value of goods, it is more logical to 
use CIF.  On  the  other  hand,  the  odd  of  being  “mostly  EXW”  is  given  by  the  formula:  

              Odds of being mostly EXW = exp [-1.946 - 0.916*(CR) + 2.862*(FC)], 

which means that  when  the  company’s  choice  of  incoterms is determined by customs regulation (CR), the odds of 
being  a  “mostly  EXW”  is  decreased  by  149.93%  [exp  (0.916)  – 1 or 2.718281828 (0.916) - 1], while for each unit 
increase   in   freight   cost   (FC)   the   odds   of   being  a   “mostly  EXW”   is   increased   by   1,649.65%   [exp (2.862) – 1 or 
2.718281828 (2.862)  - 1]. This mathematical behavior fits the logic that with stricter customs regulations, the 
tendency  of  companies’  is  not  to  use  EXW  incoterm  because  the  customs  in  the  country  of  origin  has  a  regulatory  
requirements and restrictions that is not known for the importers, also an importer cannot act as an exporter in the 
other country, as they are not in charge for proper documentation, proper classification and proper packaging of 
goods, these mention requirements are critical  in  customs  regulations.  If  the  freight  cost  increases,  the  importers’  
tendency is to use EXW incoterm, wherein the buyer has full control of  freight consolidation and fill rates, this is 
the idea of consolidating small shipments into larger ones is a primary way to reduce transportation or freight cost. 
Consequently,  the  odds  of  being  “mostly  FOB”are given by the formula: 

 Odds of being mostly FOB = exp [ -0.523 + 0.300*(CR) + 0.511*(FC)], 

which means that for each unit increase in customs regulation  (CR),  the  odds  of  being  a  “mostly  FOB”  is  increased  
by 34.99% [exp (0.523) – 1 or 2.718281828 (0.300) - 1], while for each unit increase in freight cost (FC) the odds of 
being   a   “mostly  FOB”   is   increased   by   66.70%   [exp   (0.511)   – 1 or 2.718281828 (0.511)  - 1]. This mathematical 
behavior  fits  the  logic  that  with  stricter  customs  regulations,  the  tendency  of  companies’  is  to  use  FOB  incoterm,  
because most of the chemicals and dangerous goods are shipped via ocean with the sailing lead time of 21 days. 
This given leadtime is enough for the buyer to apply for necessary regulatory permit and customs requirements. The 
departments of customs in all countries are strict with their regulations, the importers are afraid to break the law 
because non-compliance with regulatory requirements may result in import shipments being detained by customs, 
this may result to monetary penalties assessed against the importer, loss of import privileges and in extreme cases 
criminal liabilities will be imposed to the importer.  If the  freight  cost  increases,  the  importers’  tendency  is  to  use  
FOB incoterm because shipping the goods with a larger volume via air shipment is very expensive, the tendency is 
to ship the goods via sea, and the right incoterm to choose is FOB.   

 

Table 4: Multinomial Logistic Regression Parameter Estimates Showing the Effects of Customs Regulations and Freight Cost 
on  Respondents’  Choice  of  Incoterms  in  Special  Economic  Zones, Philippines  
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Choice of Incoterms β Exp  (β) p-value
Mostly CIF
Intercept .863 .628

Customs Regulations -1.897 .150 .078

Freight Cost 2.015 7.500 .158

Mostly EXW
Intercept -1.946 .319

Customs Regulations -0.916 .400 .433

Freight Cost 2.862 17.500 .035

Mostly FOB
Intercept -0.523 .785

Customs Regulations 0.300 1.350 .751

Freight Cost 0.511 1.667 .690                                                                                                           

Note:  The  reference  category  is  “mostly  other  Incoterms” 

 

7KH�$FWXDO�,QFRWHUPV�/RJLVWLFV�0DQDJHPHQW�0RGHO�RI�3(=$�

The results of cluster and multinomial logistic regression analyses revealed that the actual choice of 
incoterms, namely (a) mostly CIF, (b) mostly EXW, (c) mostly FOB, and (d) mostly other incoterms were 
significantly affected by customs regulations and freight cost, thus the actual flow to describe the relationship 
model about the choice of incoterms in special economic zones in the Philippines is presented in Figure 1.  

 

 

Figure 1: Actual flow of relationship model about the choice of Incoterms of semiconductor and electronics companies in the 
Philippines 

 

 A proposed working logistics management model as shown in Figure 2 is a general model which 
captures all areas related to importation elements as a result of the actual model being discovered in the 
semiconductor and electronics companies within PEZA zones in CALABARZON. This working logistics 
management model for customs regulation and freight cost is simple and practical but not a common knowledge to 
the semiconductor and electronics companies. The proposed model is the output of this study, and this is something 
that will contribute in the decision making of the importers, specifically in the semiconductor and electronics 
companies in the Philippines. It implies that regulatory goods, loss/damage and risk, and shipment consolidation are 
associated with customs regulations and freight cost. These are the significant factors among the elements of the 
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factors affecting the choice of incoterms among importers of the semiconductor and electronics companies in the 
Philippines.  Mostly CIF is best to use when the importation element is related to freight cost, especially if the 
shipments are with high value. Since the importer need to secure the loss and damage entitlement, using mostly CIF 
will help to facilitate the insurance and claims. Mostly FOB is best to use when the importation element is related to 
customs regulations, especially if the shipments are regulatory goods and high risk. Subsequently, if the importer 
has no control over releasing factors which deals with customs issues, using mostly FOB will help to facilitate 
customs related issues in the origin. Mostly EXW is advisable to use when the importer would like to control the 
shipment consolidation, and the goods are with low value. The model also suggests that if the value of goods is 
significantly lower than the freight cost, the importer choice should be EXW incoterm, and if the value of goods is 
significantly higher than the freight cost, the importer choice should be CIF.  

 

 

 

Figure 2: Proposed Incoterms Logistics Management Model for customs regulation and freight cost in semiconductor and 
electronics companies in special economic zones, Philippines 

 

CONCLUSIONS AND RECOMMENDATIONS 

Among the 17 identified independent variables, only customs regulations and freight cost were found 
significantly influencing the choice of incoterms, thus the actual relationship model to describe the choice of 
incoterms in special economic zones in CALABARZON should focus on these two identified factors. Unlike in 
other countries, the role of supplier relationship was not significant in the choice of incoterms in the Philippines. 
This finding suggests that in countries where customs regulations were stable like in the case of Norway, the role of 
supplier relationship matters but for countries where customs regulations are unstable, like in the Philippines, the 
role of supplier relationship in the choice of incoterms does not significantly matter.  

In the Philippines, when choosing appropriate incoterms, the procurement and logistics managers should, 
therefore, evaluate their freight cost and customs regulation requirements prior importation. This finding is 
reflective of the model presented by Moens (2006) stating that when deciding on incoterms, the company should 
consider the finance or payment terms related cost. Furthermore, Ballou (2004) mentioned that freight consolidation 
and fill rates to reduce rates should be part of importation activities. In terms of factors related to customs, this 
finding jibes with the study of Zander and Bolotova (2009) who pointed out that the party with the best knowledge 
to perform customs procedures and who had better connections with the customs in the particular country was the 
best actor to handle customs related issue. Thus, if the importer has a problem with customs it is best to choose the 
FOB incoterm. The CIF incoterm is good to use when you require the seller to procure minimum coverage 
insurance of the goods for possible risk of loss or damage to the goods during in transit. The export clearance is 
being handled by the buyer but for the local import clearance the buyer is responsible for the customs requirements 
and associated costs. In the case of EXW, the importers should realize that the term means minimal obligation to 
the seller, the seller responsibility ends when the goods are handed over to the buyers forwarder, the seller is not 
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responsible of loading the goods to the buyers collecting vehicle. There is a risk associated due to loss of control 
over transportation movement, how export documentation is presented to relevant governments, and the buyers 
must handle all requirements even though they are on the other side of the country, they pay all associated duties 
and fees. The buyer bears all cost and risk involved in taking the goods from the named  place  to  the  buyers’  plant.  
This incoterm should not be used when the buyer cannot carry out export requirements directly or indirectly.  

This study suggests several directions for future research. One possibility is to extend this analysis to 
include the exporters to make this study more useful. Another suggestion for further research is to extend the study 
and examine the whole supply chain management in order to identify other possible important factors in the choice 
of incoterms within the semiconductor and electronics industry in the Philippines. It is highly recommended that all 
semiconductor and electronics companies in the Philippines use this study and consider the significant factors 
identified on their decision-making process towards their choice of incoterms. 
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ABSTRACT 
 
In the UK, major IT public procurement projects fail at an astonishing rate and significant cost to the taxpayer.  The 
prevalence of these failures presents scholars with a challenge; to both understand their genesis and to facilitate 
learning and prevention. Functional approaches have revealed numerous determinants of failure ranging from 
procurement specifications to risk escalation, but true and definitive causes remain elusive.  However, since failure 
is not itself an absolute truth, but rather a concept which is reached when support is withdrawn, the survival of a 
project depends on there being sufficient belief in its legitimacy.  This paper explores what influences legitimating 
belief systems throughout the life of a major procurement  project,  namely  the  UK’s  FiReControl Project which was 
cancelled after five years in 2010, with a reported loss of £469m.  Through the conceptual lens of legitimacy we 
explore why commitment escalates far beyond an economically sustainable point. In major public procurements the 
thread of legitimacy begins at a political ideological level, where a project is legitimated into existence by the 
macro, context-laden myth and rhetoric that successfully secure resources for that project over others.  As approved 
projects journey from cabinet offices into the ministerial departments tasked with delivery, other variants of 
legitimacy evolve in key project areas that influence and routinise seemingly rational behaviour such as rhetorical 
institutionalism and institutional logics.   
 
Through a critical hermeneutic case analysis we show that FiReControl, once up and running towards the quest for 
efficiency and national security began to lose course marking an inevitable departure from the initial political 
rhetoric that defined and legitimate the early goals and objectives. Though major public procurement projects are 
framed around concepts of public value and efficiency, we argue that the nature of procurement and project 
management allows goals to be agreed, and in many cases contracts are even awarded, all before final business case 
figures are understood. As the project unfolds following taken-for-granted paths of public projects, organisational 
and professional legitimacy continues to develop.  However, as true costs emerge, and cognition diverges we begin 
to see the familiar phenomenon of escalation of commitment.  We mark a departure from the deterministic tendency 
to blame poor procurement and project management, seen in the retrospective analysis by government-
commissioned auditors or consultants that tend to focus on process.  These evaluations of projects that have been 
deemed failures take place long after legitimacy and belief systems have been dismantled, so the very processes 
which framed and maintained the project are not those that are analysed in the search for answers.  Illustrated 
through the FiReControl case, we show how powerful political rhetoric can create legitimacy at multiple levels, 
combining  to  create  and  move  the  colossal  “project  machine”,  which  influences  the  seemingly  rational  actions of 
decision-makers to escalate commitment to a failing course of action.  Through this second-order approach we 
challenge the assumptions of major public procurement projects to shed new light on the lessons learned.  
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INTRODUCTION 
 
Annually, the U.K. public sector procures around £238bn from the private sector, a third of its total expenditure and 
manages in excess of 3000 large procurement projects and tens of thousands of smaller projects, totalling hundreds 
of billions of pounds [1]. Public sector projects, be they large-scale infrastructure or IT reform projects, are 
technologically and logistically complex ventures.  Concern continues to grow about the frequency and cost of 
project failures [2, 3], a problem that has been challenging governments for decades.  Despite numerous reviews, 
governance structures, and lessons learned inquiries, still public projects are failing at a current rate of two in every 
three [1] and retrospectively commissioned lessons learned inquiries firmly place the blame on procurement 
processes and project management.  In these reports, project failures become project management failures [4].   A 
common phenomenon in major public projects is escalation of commitment; the tendency to commit resource to a 
course of action in spite of evidence that signals its likely failure [5]. Whilst escalation of commitment does not 
cause failure, it influences considerably the magnitude of failure. However, since failure is not itself an absolute 
truth [6], but rather a state which is reached when support is withdrawn [7], the survival of a project depends on 
there being sufficient belief in its legitimacy.   
 
This paper explores the role of legitimacy to provide explanatory power to the theory of escalation of commitment 
in failed public procurement projects.  We contribute to the research and policy agenda by challenging the dominant 
functionalist approaches of the lessons learned process through two complementary lenses.  The first lens is 
methodological.  We call for a move from functionalist public research that elevates rationality in decision-making, 
to a critical hermeneutic approach that explores context and meaning to provide substantive insights into existing 
public procurement and project thinking.  Secondly, we draw on the theoretical lens of legitimacy to explain the 
antecedents to escalation of commitment. From this position we illustrate how the legitimating devices that 
influence decisions and action within projects are not the things which are scrutinised in post-analysis audits and 
inquiries that powerfully claim to know and disseminate lessons learned.  Indeed, we argue that these inquiries 
themselves are part of the legitimating process, thus will tend to produce   “more   of   the   same” process-failure 
conclusions, and that ever tighter procurement and project management can still result in failure. Without this 
challenge the public sector will continue on its existing cycle of providing ever tighter project controls through its 
lessons learned inquiries but projects will still fail, suggesting that the current processes may be necessary but are 
not sufficient.  
 
We use the initial launch of the UK’s   FiReControl case to provide an illustrative example of how threads of 
legitimacy develop at   multiple   levels,   combining   to   create   and   move   the   colossal   “project   machine”,   which  
influences the seemingly rational actions of decision-makers to escalate commitment to a failing course of action.  
Our hermeneutically-analysed extract forms part of a wider study exploring the role of legitimacy and escalation of 
commitment throughout the full project lifecycle.  Given the space limitations of this paper, the case analysis here is 
exploratory only to highlight how the methodological argument for critical hermeneutics can be applied to 
challenge the assumptions of major public procurement projects and shed new light on the lessons learned.  
 
 

CONCEPTUAL FRAMEWORK 
 
Failure in major public procurement projects 
 
Failure in public projects can have economic, societal, community and health implications [8] and can destroy value 
and add risk to supply chains. There is an acceptance that a range of stakeholders, including procurement through 
the commissioning process, have a view, and role, on the perceived success or failure of a project [9] although the 
research tends towards narrow, functionalist approaches [10] building on early studies that identify issues including 
budget and schedule overruns, lack of clear objectives and scope creep [11, 12]. The project failure literature has 
two predominant schools of thought. The first, the Factor School is grounded in descriptive, statistical research of 
the criteria of project success and failure [10] and has led to the development of standardised tools and methods to 
improve project control and efficiency [13].  The second school of thought is the Decision School.  This school 
tends to favour interpretative methods [10] to describe the role of politics and decision-making in projects [14] and 
covers issues of over-optimism [15] and the reluctance to cancel failing projects [16].  
 
The Decision School, in common with major projects research, has its origins in the early experimental studies of 
escalation of commitment, a phenomenon where otherwise rational people commit additional resources to a failing 
course of action [17-19].  Later escalation research develops an alternative conceptual framework where escalation 
results  from  difficult  decision  dilemmas  rather  than  a  behavioural  tendency  to  ‘throw  good  money  after  bad’  [20].  
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It has been argued that considering escalation of commitment as persistence beyond an economically defensible 
level misses the point, as escalation is result of decision rationales which people create for themselves [5]. In the 
case study analysis of escalation in decision making in the London   Stock   Exchange’s Taurus Project, there is 
evidence of both decision dilemmas and social psychological factors as motivating factors in escalation [5, 21].  
Studies of the project identify self-interest for escalation through the elevation of individual changes over the 
greater interests of the project resulting in unmanageable complexity.  In addition, superficial levels of due 
diligence decision making are evidenced where agents carry out roles expected of them without challenge as 
“attention  is  riveted  upon  solving  the  problem  rather  than  questioning  the  problem  itself”  [5, p.124] 
 
Decision dilemmas are compounded through a chain of decisions that establish a dominant myth [22], created 
partly through the use of future perfect strategies [23, 24]. These fantasised outcomes shape the processes of 
decision- making including the overestimation of benefits and underestimation of costs [25-28] further embedding 
the myth.  Many technology projects by their nature are new and lack evidence of their results [29], thus the myth 
creates the seductive vision necessary to ensure actors take part without being convinced of the project being 
practicable in economic, contractual and technical respects [30].  
 
The departure from traditional research in this area explores macro-level forces where a series of decisions define 
escalation as the establishment of a dominant myth, which must be destroyed and replaced with a new myth if a 
failing project is to be terminated [5].  Fundamental  to  decision  makers’  ability  to  destroy  a dominant myth is power 
as it requires institutionalised norms of behaviour to be overcome [5].  Power is available from the various sources 
on which to act decisively; audit reports, changes in leadership and monitoring groups.  
 
The wider socio-economic environment contextualises the meaning and legitimatisation of public sector goals and 
their project outcomes [31] yet is outside the remit of project management [8]. For major public projects, 
procurement’s   role   is   leading   the   tendering,   sourcing   and   contract   negotiation   phases   of   a   project   to   ensure  
regulatory compliance, prudent use of the public purse and third-party delivery of expected outcomes.  Despite 
efforts to reflect impact measures in the procurement process, the downstream project management methodologies 
isolate projects from the societal context [32, 33]. The delivery of outcomes is often beyond a technical scope and it 
can be difficult to develop predefined criteria for outcomes that can be appraised through a procurement contract 
given their emergent or ambiguous nature [34]. Failure goes beyond technical failure.  Public projects can meet 
functional specifications but still fail to increase underpinning goals of productivity, efficiency or modernisation 
[35] and their temporal nature is such that initial assessments of a projects success can change when consequences 
are revealed with the passing of time [36].  
 
Despite the ubiquitous nature of project failure and the quantity of research in this area none appears to have been 
particularly useful in preventing failure [35] and organisations fail to draw lessons from previous failures [37].  This 
is in part owing to the reliance on functionalist, instrumental views of projects and organisations [38].  There is a 
call   to   shift   the   research   agenda   away   from   the   search   for   ‘better’   theories,   and   move   instead   to   studies   that  
conceptualise the limits of the procurement and project management processes [8], recognising that ever-tighter 
processes can still result in failure.  This requires the stripping away of dominant, conflated and potentially self-
fulfilling, deterministic theories of projects to probe the ideology and assumptions of public projects that are often 
accepted as unproblematic by its advocates [39].      This   is   important   to   break   the   cycle   of   ‘more   of   the   same’  
approaches that typically focus on procurement or project management failures and can create conceptual blindness 
and obscure the complexities at play.   
 
 
Lessons learned in major public projects 
 
In addition to internal project controls, major public procurements and projects are subject to the scrutiny of several 
official overseers including the Major Projects Authority (MPA), the Office of Government Commerce (OGC), the 
National Audit Office (NAO) and the Public Accounts Committee (PAC).  Launched in 2011, the MPA is a 
partnership between the Cabinet Office the HM Treasury  and is tasked with overseeing the management of all 
central government funded major projects, with lessons learned one of its four pillars of operation [40].  The NAO 
and the PAC are the two key audit institutions.  The NAO is a parliamentary rather than a government agency and 
since devolution in the UK it works alongside Audit Scotland, the Wales Audit Office and the Northern Ireland 
Audit Office to generate financial savings.  The NAO is responsible for the financial auditing of central government 
accounts and for the production of circa 60 value for money (VFM) audit reports annually on selected issues [41].  
Each VFM report takes between 6-12months to complete and the NAO costs £73.9 million a year and employs 900 
staff  [41].   
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The ultimate purveyor of received wisdom in lessons learned for public projects is the Public Accounts Committee 
(PAC), whose main work is to examine the VFM reports produced by the NAO.  PACs are common across the 
commonwealth countries and their focus is to identify lessons learned and to assess the economy, efficiency and 
effectiveness   of   government   departments’   spend.      Despite   their   underpinning   role   in   the   public   sector   reform  
agenda, their role has been criticised as paradoxical [42] given that their focus is on managerialism rather than 
political oversight [43].  In a similar vein, it has been posited that their role does not examine public accounts per 
se, rather their role is consideration of NAO reports [44] and there is often an exclusive concentration on financial 
probity [45].  The economic positioning of the PAC limits its ability to challenge values, beliefs, behaviours and 
underpinning assumptions stemming from political rhetoric, which prevents learning in these areas and reduces 
lessons learned to functional failures.  This   position   is  highlighted   in   the  NAO’s   publication   on   lessons   learned    
[46] that criticises governments departments for not learning the lessons it presents and for their lack of reflection 
on performance, yet does not recognise its own performance as part of a two-way learning process.   
 
Project success is measured on the realisation of expected outcomes while project management success measures 
whether it was on-time, within budget and on-quality [47].  The realisation of expected outcomes is a more 
important outcome  [48], particularly given the nature of public projects.  The evidence from empirical studies 
suggests only a weak relationship however between project management success and delivery of expected 
outcomes [49, 50].  The lessons learned cycle of PAC and NAO reports aligns to conventional wisdom to improve 
procurement controls and focus on tighter project methodologies, both requiring more stakeholder involvement, 
planning and high quality staff [51].  Yet despite these lessons being implemented failure rates persist suggesting 
that these functionalist areas are inadequate [47].   
 
 

METHODOLOGICAL ISSUES 
 
Claims of procurement and project management inadequacies in failed projects are common conclusions of 
government inquiries.  Whilst acknowledging the deterministic findings of these conventional lessons learned 
approaches, the taken-for-granted assumptions implicit in public inquiries and their methods fail to be 
acknowledged.  People interpret institutions, actions and artefacts differently and attach different meaning to them 
[52].  From this position the general claims of functionalist public project research and audit analyses fail to 
acknowledge subjective meaning and confidently assume objectivity and rationality.  Traditional public project 
inquiries marginalise procurement and project roles by reducing them to implementers of control and scope 
management, and further, the approaches assume rationality, universality, objectivity and value-free decision-
making, perpetuating a causal link between failure and process control [38].  
 
Social sciences cannot claim to be universal or predictive because they are always context-dependent [53]. Rule-
based knowledge, as represented through PAC accounts of procurement and project process shortcomings, have 
their place in understanding project failure and lessons learned but it is regressive to elevate its status to the highest 
goal of learning [53] .  A model of skill acquisition [54] highlights the issue as people pass through five distinct 
stages of learning - novice, competence, proficiency, expertise, and mastery. Rule-based thinking is the most 
important basis for action in the first three levels.  In the latter two, logic-based action is replaced by experience 
rooted in context and intuition where experts simply perform an act and do not consciously separate the identities of 
problems from solutions [54]. Rather than increasing skills levels indicating increasingly rational acts, performance 
reaches its rational peak when skills are acquired to a competent level, thereafter, analytical rationality declines and 
gives way to expert level arationality [54].  Experts perform optimally with a diminished dependency on specific 
rules for action [55].  Intelligent action, which is likely to dominate given the scale and complexity of major public 
projects, consists of something other than calculated, analytical rationality [53]. The skill acquisition model 
demonstrates the need to see beyond rational levels of behaviour and recognises the criticality of tacit knowledge 
[56].  The lessons learned approach in public projects predominantly uses rule-governed measures to evaluate rule-
governed behaviours that are found only at the lower levels of the learning process.  Such inquiry consistently fails 
to appreciate the tacit skills, values-governed, context-dependent behaviour that is at play in complex projects. 
 
 
Phronetic research 
 
Therefore, challenging conventional approaches in an effort to understand more about project failure, we argue that 
a different research approach is needed for analysing public projects that acknowledges rules-based behaviour, 
logic and rationality whilst promoting the criticality of context and the relevance of the particular. There is a call for 
a revival of Aristotelian phronesis in organisational research [57, 58].  Phronesis is  primarily  about  peoples’  actions  
– i.e. what they do and it emphasises the particular context of behaviour over universality and rules.  It is concerned 
with context-specific values, judgement and practical wisdom, attributing at least equal importance to behaviour as 
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to the other two intellectual virtues suggested by Aristotle, episteme (scientific knowledge) and techne (skill) [53].  
An emerging dimension of contemporary phroentic research is the incorporation of power to studies of human and 
organisational behaviour, to enable studies to answer more impact-relevant   questions   such   as   ‘where   are   we  
going?’;;  ‘is  it  desirable?’;;  and  ‘what  should  be  done’?   [53].  The introduction of power to the phronetic research 
agenda  adds  an  additional  question  of  ‘who  gains  and  who  loses,  and  by  which  mechanism  of  power?’  [53].   
 
In light of the frequency and cost of project failures in the public sector [1], and importantly the suggestion that 
lessons learned are not preventing failure [35],   the   questions   of   ‘where   we   are   going,   and   is   it   desirable?’   are  
depressingly predictable.  We call for research that helps to further our understanding of the second two questions – 
what should be done, and who are winners and losers?  We contribute to this debate through exploring how 
powerful rhetoric created legitimacy in the context of the FiReControl project, and providing explanation for how 
the power dynamic sustained seemingly rational actions of decision-makers to escalate commitment to a failing 
course of action.   
 
 
Critical hermeneutic methods 
 
To ensure the primacy of context as required in phronetic research [59] we use a critical hermeneutic methodology 
to illustrate how different methods can extend our understanding of failed public projects, beyond a functionalist 
rule-based view of procurement and project control deficiencies.  In the limits of this paper, we argue for new 
phronetic-orientated research agenda to add a deeper understanding of arational behaviour in major public projects. 
We provide an illustrative example of phronetically-rooted critical hermeneutics methodology that demonstrates 
how  legitimacy  was  created  and  maintained  in  the  case  of  UK’s  FiReControl project, and how this contributes to 
escalation of commitment. Critical hermeneutics is a method particularly suited to public administration research 
[60] as it understands action as opposing performances driven by ideological-moral views [61].   Although case 
research has been encouraged in the procurement field [62], critical hermeneutics is rare.   
 
Hermeneutics is a systematic approach to interpreting the meaning of texts, human action and institutions that can 
be treated as text [63] to unearth the symbolic meaning [64].  This is achieved by going beneath the text surface to 
identify direct, literal meaning and indirect, secondary and figurative meaning [64], using language to reveal what, 
paradoxically, words can never say [65].  Texts have a broad meaning and include; official documents, structures, 
official and unofficial documents, press coverage, government transcripts of parliamentary debate, specialist press, 
national project board reports and minutes and parliamentary audit reports.   
 
Empirical studies in public technology procurement often rely on self-reported data whether through more 
traditional management research methods of questionnaires, surveys, and interviews.  In comparison, this study 
uses secondary data sources to provide a real-time context, where there are no ego-defensive issues imposing on 
participants’  recollections,  and  where  the data is less selective, minimising socially-constructed realities from only 
the most powerful sources.  The method is useful to extend our understanding of failed public projects as it allows a 
temporal restoration of the past and its social and political context to avoid retrospective constructions of social 
realities.   As FiReControl was well publicised as one of the worst cases of public project failure [66], it would be 
difficult  for  participants  to  look  back  ‘untarnished’  by  this  label.   
 
Critical   hermeneutics   adds   a   phronetic   angle   through   extending   insight   about   ‘the   fix   we   are   in’   [65, p.8] by 
exposing hidden meaning and how the socially and politically powerful sources impact behaviour [64].  The 
method allows for the analysis to be rooted in the socially and historically conditioned context [53] to explore the 
structures of meaning which underlie interactions among organisations, groups and individuals to discover how 
legitimacy  is  created,  and  maintained  through  the  power  structures.      This  study  will  follow  the  ‘hermeneutic  circle’  
[67], an interpretive cycling between layers or perspectives. The researcher first aims to understand small sections 
of each text in isolation before it is then re- considered in relation to the whole - its historical and cultural context. 
Understanding is achieved when there is a consistency between the whole and all its component parts, and vice 
versa [68]. This layering, or cycling of evidence limits simplistic, mono-causal conclusions [69] and is in direct 
contrast to existing realist levels of interpretations where managers accounts are taken as factual reports [70] 
 
 

LEGITIMACY IN MAJOR PUBLIC PROJECTS 
 
Fundamental to phronetic, critical hermeneutic research is the specific role that meanings, values, beliefs and 
feelings play in the understanding of social realities [71].  To shed new light onto why support for failing projects is 
not withdrawn sooner, rather than ask how values, beliefs and feelings can influence escalation in decision making, 
we ask how these make it difficult to stop project actors from escalating commitment to evidently failing courses of 
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action.  To understand more about these decision rationales [5], especially the role of meaning in the social realities 
of failing projects, we explore the less well-understood influences of legitimacy and its many variants throughout 
the project life-cycle enabling or constraining action.  
 
 
The motivations, strategies and perceptions of legitimacy are multifaceted.  While we acknowledge the difficulties 
of capturing conceptual diversity in a single definition, legitimacy can broadly be defined as a generalised 
perception that within a socially-constructed set of norms, values and beliefs, particular actions are perceived as 
desirable, proper or appropriate [72].  Emphasising the centrality of values and norms, legitimacy it is the cognitive 
process by which an entity becomes embedded in norms through taken-for-granted assumptions that effects 
collective action [73, 74].  Legitimacy has a boundary setting role through limiting what people may or may not do, 
and it shapes perceptions, determines agendas and informs decisions [75].  
 
It has been suggested that legitimacy is essential for the survival of an organisation [76] since it is difficult to exert 
influence over others based solely upon the possession and use of power. It leads those connected to it to believe 
that the entity is appropriate, proper, and just. Because of legitimacy, people feel that they ought to defer to 
decisions and rules, following them voluntarily out of obligation rather than out of fear of punishment or 
anticipation of reward [77]. Three main sources of legitimacy are; 1) charismatic legitimacy, which occurs when 
people have faith in the rulers, 2) traditional legitimacy referring to the faith people have in a particular political or 
social order because it has been there for a long time, and 3) legal-rational legitimacy, where people trust the 
legality of an entity, and conform to its rules [78].  We contend that each type exists throughout various stages and 
domains of a major project, ebbing and flowing depending on complex and changing power relations, which 
combine to establish levels of authority to influence decisions and to enable or constrain actions. 
 
How well a public procurement project operates and delivers depends largely on whether it is deemed legitimate by 
the legitimating domains of each project stage, which assess its conformity to a specific standard or model [79].  A 
completely legitimate organisation is one about which no questions could be raised [80];  this is rarely the case in 
public projects as they are subject to waxing and waning of threads of legitimacy that when present attract 
commitment and when absent attract withdrawal. We propose that by exploring legitimacy and devices used to 
create it, as central concepts and influential mechanisms that keep failing projects moving forward, a broader 
appreciation of the phenomenon of escalation of commitment can be gained.   
 
We conceptualise legitimacy as a metaphorical rope, twisted from multiple threads until sufficient strength is 
established to move a major project along its trajectory.  Threads of legitimacy are built over time, in and amongst 
the permanent organisations, supply chains and networks around which the project is built.  The prevailing political 
ideologies for public sector reform construct the first legitimating thread.  Public projects are first conceived based 
on political ideologies in the realm of high politics that shape the behaviours of decision-makers inside government 
[81]. Looking even further back than the planning stages, where myths may be seen to begin through future perfect 
strategising [24, 25], we assert that the seeds of legitimacy begin at the political ideological level, where a project is 
legitimated into existence by the macro, context-laden myth and rhetoric that successfully secure resources for that 
project over others.  Many major public projects have been predicated on the concepts of New Public Management 
(NPM) and their genesis was legitimated through the rhetoric of continuous improvement [82].  NPM conceptually 
represents the move towards a managerial approach to public service delivery [82] to improve efficiency and 
outcomes [83] and is an international phenomenon across governments [84].  To underline the power of rhetoric in 
establishing legitimacy, it has been suggested that the proposed efficiencies are unproven [85] and despite the 
challenge to the applicability and assumptions of NPM [86-88],  there is global convergence towards it and the 
public records are steeped in ministerial visionary rhetoric expounding such promises [89].  
 
NPM’s   popularity   across   the globe provides legitimacy for other governments to adopt it despite the lack of 
evidence-based results [85, 89].  The functionalist notions of global convergence lead to the taken-for-granted 
behaviour of governments who want to be seen by international peers to be doing something under the remit of 
NPM [89].  The early influences of political rhetoric legitimate approaches and translate talk into exigencies for 
reform using provocative language and symbolism [90] and  creating  myths.    For  example,  there  is  no  ‘reality’  in  the  
claims  that  many  of  the  UK’s  public  sector  projects  are  in  our  national  interest.    The  UK  fire  service regionalisation 
project, FiReControl was idealised as a critical project towards efficiency and improving national security. HS2 is 
claimed to bring prosperity to the North and redress London-centricity, and many of the failed IT reform projects in 
the  NHS  were  predicated  on  ‘patient  choice’.  Whilst they each have the rhetoric, all are predicated on increasing 
efficiency, whether through joined-up working, faster transport or reduced waiting times.  There is no proven 
evidence that the visionary claims can be achieved but ideologically such talk helps to secure resources, and thus 
begins the legitimating of large-scale reform projects. Political ideology, perceptions and expectations are often not 
based on empirical evidence but rather upon signals between contextually similar groups who jointly create 
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meanings of current and anticipated events [90]. Talk and decisions indicate the way forward, the frames of 
thinking, they allocate responsibility whether implicitly or explicitly and they affect activity in a direction even if 
the intended outcome is not completed or delivered.  From a phronetic perspective the legitimacy implicit in 
political rhetoric [91] can help us to understand who holds the reins of power and how this is deployed, as it is 
argued that political legitimacy can only be established through rhetorical action [92].  
 
As the project emerges as an entity, new threads of legitimacy being laid out can be conceptualised, and 
subsequently twisted together, thereby strengthening and enhancing belief in the project.  Additional threads of 
legitimacy are established, usually rapidly, from within the new structures and supply chain assembled to deliver 
the project.   New threads of legitimacy develop from multiple influences, such as institutionalism, rhetoric as well 
as the actual discipline of project management.  Each influence constructs and sustains a social reality in which 
those involved engage in taken for granted rational behaviours, further reinforcing legitimacy.  When projects are 
up and running towards the quest for efficiency and public value they can begin to lose course and there is 
inevitable departure from the initial political rhetoric that defines early goals and objectives.  Organisations and 
employees engage actively in generating rhetorical institutionalism [93] at their own operating level to construct the 
appearance of knowledge or institutional myths in order to provide meaning and legitimacy to organisational 
practices and beliefs.  All the time, the threads are combining, rope-like to strengthen overall belief in the project, 
its purpose and indeed its very survival.  With a rope constructed now of multiple threads, overall project 
legitimacy  is  strong,  the  machine  is  in  motion,  set  on  its  path  to  deliver  ‘reforms’.   
 
Though public projects are framed around concepts of public value and efficiency, the nature of planning and 
management allows goals to be agreed, and in many cases contracts are awarded all before final business case 
figures are understood.  In the design and delivery stages of public projects, variants of institutional legitimacy 
evolve in key project areas that influence and routinise seemingly rationale behaviour such as rhetorical 
institutionalism [94] and institutional logics [74, 95, 96]  influencing,  in the absence of a final business case, 
decisions to continue commitment to what is, or may become a failing courses of action.  As true costs emerge, and 
cognition diverges we begin to see the familiar phenomenon of escalation of commitment although they are able to 
maintain legitimacy, not through delivering efficiency but through taken-for-granted adherence to legitimating 
activities.   
 
The retrospective analysis of projects through the PAC and NAO, themselves legitimated bodies in the production 
and dissemination of knowledge that constitutes lessons learned, add another layer of legitimacy but their reviews 
take place long after project legitimacy and belief systems have been dismantled and the very processes which 
initiated, framed and maintained the project are not those that are analysed in the functionalist search for answers.  
We seek to illuminate legitimacy in relation to the phenomena of escalation in decision making - the tendency to 
commit resources to failing courses of action [97].  Using a phronetic, critical hermeneutic approach, we provide an 
illustrative example of how these approaches can be used to explore forces and devices which create, maintain and 
destroy legitimacy during the lifetime of a major public project and the effects on decisions and actions as key 
junctures. The illustration will focus on identifying legitimating devices employed specifically at the early stages of 
conceiving reform projects; the political ideology that secures resources for one project over others. In illuminating 
legitimacy in its various forms, our phronetic intention will be to reveal more about power relations, which when 
combined with legitimating devices give authority to groups and in so doing influence action or inaction. 
 
 

ANALYSIS 
 
 
The UK FiReControl Project - a critical hermeneutic analysis  
 
Critical, phronetic research is used to make sense of the project organisation through text-analogues, where 
different stakeholders may have confused, incomplete, cloudy and often contradictory views [98], and to give 
insight on the consequences of power and value [57].      By   ‘organisation’   we   refer   to   the   temporary   project  
organisation and all its constituents; government departments, public sector employees, suppliers, unions and 
consultants.  Viewing organisations, their stakeholders, structures, symbols and actions as text-analogues in a 
hermeneutic circle, cycling between the parts and the whole, allows a contextualised, rich picture of the project and 
decisions to emerge [68]. As part of a wider study, a full critical hermeneutic enquiry will be conducted of the UK 
Government’s  FiReControl  project  over  its  full  life-cycle. For illustration purposes in this paper we demonstrate the 
methodological process and its potential research benefits using a small selection of key texts to ask questions of 
the political rhetoric and the political industry-review processes which instigate public reform projects.  Using a 
critical hermeneutic method we reveal new understanding of the roots of escalation and ultimate project failure 
using the conceptual lens of legitimacy.  
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Background to the texts 
 
In 2000, the UK Government commissioned the consultancy company, Mott MacDonald, to review control rooms 
and communications across the fire service.  Best value and efficiency were the main focus of their resulting report, 
The Future of Fire & Rescue Service Control Rooms in England & Wales, and they concluded that while 
amalgamation of the 49 control rooms into just nine offered greatest efficiency benefits, implementation barriers 
would be high and therefore recommended a compromised approach reducing from 49 to 21 sub-regional control 
centres [99].  
 
In 2002, the Office of the Deputy Prime Minister (ODPM), later known as the Department of Communities and 
Local Government, (DCLG), commissioned  a   fire   service   review   chaired   by  Professor  Sir  George  Bain.     Bain’s  
report, The Independent Review of the Fire Service, recommended fire service modernisation through wide-ranging 
reform also including the rationalisation of control centres [100].  In response, the government published a white 
paper, Our Fire and Rescue Service, setting out the proposals for reform, its objectives, and the legislative 
mechanism by which Fire and Rescue Authorities (FRA) would achieve government objectives  [101].  In 2003 
Mott MacDonald were asked to review whether their original conclusions were changed by either the Bain report or 
the new national requirements for resilience and management of larger-scale incidents that had emerged since the 
‘9/11’  terrorist  attacks  in  America.  
 
Amongst other updates, the revised report recommended their original amalgamation to just nine regional control 
centres, rather than 21 on the basis of modernisation needs in a changed environment [102] and this was in essence 
the genesis of the FiReControl project  as  part  of  the  Government’s Resilience  Programme.    The  project’s  aim  was  
to improve the resilience, efficiency and technology of the Fire and Rescue Service by replacing 49 local control 
rooms with a network of nine, purpose-built, regional control centres using a national computer system and 
infrastructure to handle calls, mobilise equipment and manage incidents. FiReControl commenced in 2004 and was 
expected to be complete by October 2009. In 2007, DCLG contracted European Air and Defence Systems (EADS) 
(now Cassidian) to design, develop and install the computer system underpinning the project. However, the project 
was subject to delays and costs escalated over its lifetime. DCLG cancelled the project in December 2010 after 
concluding that it could not be delivered to an acceptable timeframe. At the point the cancellation decision was 
made, DCLG estimated it had spent £469 million on the project and calculated that completion would take the total 
project cost to £635 million, more than five times the original estimate of £120 million [66].   
 
 
Stage 1: Selection and initial reading of the texts 
 
To illustrate the critical hermeneutic process we select several media records of political speeches and key 
contemporary texts (see Table 1). The first reading of the texts centres on language to understand apparent meaning 
and identify thematic references.  Themes reveal political undertones that may be deemed unimportant or go 
unnoticed in mainstream management research methods [103]. Our initial thesis is that public sector reform projects 
originate from politically or ideologically legitimating devices at play, which are subsequently strengthened or 
weakened (depending on power and thus authority) by other sources of legitimacy throughout the project lifecycle.  
These legitimating forces influence behaviour, decision making and ultimately escalation (and de-escalation) of 
commitment to a failing course of action from the initial securing of government resources through to procurement, 
delivery and the final PAC and NAO analyses.  
 
 

Table 1: Sources used in critical hermeneutic analysis of FiReControl 

Date Text 

1997 Televised Interviews with Tony Blair (by Jeremy Paxman and Peter Sissons), as transcribed in Bull (2000) 

2000 The Future of Fire & Rescue Service Control Rooms in England & Wales, Mott MacDonald 

2001 Tony Blair speech on reform of public services (16 July) 

2002 Independent Review of the Fire Service - The Future of the Fire Service: Reducing Risks, Saving Lives,  Sir George 
Bain 

2003 The Future of Fire & Rescue Service Control Rooms in England & Wales (update), Mott MacDonald 

2011 Public Accounts Committee: The failure of the FiReControl project Fiftieth Report of Session 2010–12 
. 
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Our entry point [103] for the selected text for illustration is the theme of public sector reform to achieve efficiency, 
indicating our initial perspective or hermeneutic horizon [67] that many public reform projects are predicated and 
legitimated on efficiency and the NPM agenda, despite a lack of empirical evidence.  Content analysis shows that 
the efficiency theme is mentioned regularly across all initial key texts selected. The Bain Report uses phrases with 
the word efficiency 116 times over 158 pages (including stemmed  words,  such  as  ‘efficient  management’),  and  the  
180 page Mott MacDonald report includes 234 uses of the word in phrases, such as in the examples in table 2.   
 

Table 2: Excepts illustrating efficiency agenda 

Bain (2002), The Future of the Fire Service: Reducing Risks, Saving Lives 

P.iv ‘...increased  efficiencies  and  economies  could  result’ 
P.vii ‘..the  most  efficient  and  effective  means  of  meeting  the  needs  of  users  and  the  wider  community.  
P.1 enable it to respond effectively to all the operational demands which may be placed upon it;  
P.1 ‘..enable  the  responsibilities  of  the  Fire  Service  to  be  delivered  with  optimum  efficiency  and  effectiveness’. 
P.3 ‘..this  opportunity  to  create  a  modern  and  effective  Fire  Service  fit  for  the  21st  century  must  now  be  seized..’ 
P.8 ‘..respond  most  effectively  and  efficiently  to  the  community’s  needs..’ 
P.9 ‘..we  want  the  Fire  Service  to  be  an  effective,  responsive  community  service.’ 
P.40 ‘Unless  it  is  repealed, the sorts of efficiency improvements we are looking for as a result of a move to the new 

system  will  not  be  realised.’ 

Mott MacDonald (2003), The Future of Fire & Rescue Service Control Rooms in England & Wales  

P.S-1 ‘The  report  concluded  that maximum efficiency could be achieved from a reduction in the number of control 
rooms.’ 

P.S-1 ‘There  has  been  no  significant  progress  made  towards  securing  efficiency  and  economy  in  fire  service  control  
rooms  as  a  consequence  of  the  Best  Value  regime.’ 

P.S-4 ‘This  would  secure  and  maximise  the  realisable  efficiency  gains..’ 
P.4 ‘..provides  the  basis  for  a  recommended  national  strategy  for  the  rationalisation  of  fire  and  rescue  service  

control rooms to secure efficiency and effectiveness in service delivery.’ 
P.16 ‘Reforming  our  Public  Services:  Principles  into  Practice’17,  which  defines  the  principles  of  quality  and  

efficiency  in  public  services,  guaranteed  by  policy  making  that  is  ‘more  joined-up  and  strategic..’ 
P.39 ‘..was  considered  that  the  next  step towards gaining maximum efficiency and effectiveness was through a 

regional  brigade  arrangement.’ 
P.161 
 

‘As  with  all  Best  Value  authorities,  fire  authorities  are  expected  to  collaborate  with  other  public  and  private  
sector agencies to improve their efficiency  and  effectiveness.’ 
 

 
The  initial  reading  to  understand  the  texts’  manifest  meaning  indicates  a  common  focus  on  the  politics  of  reform  
bringing about efficiency, improving effectiveness, enabling effective management. 
 
 
Stage 2: The contexts  
 
The next stage of the hermeneutic process builds up the industrial, political and cultural context of the period under 
study (2000-2003).    For  illustration,  reviews  of  press,  parliamentary  debate  and  audio  ‘texts’  of  the  era  indicate  the  
shifting political landscape of new Labour policies towards their modernisation agenda, including the growing trend 
for public private partnerships and private financing of public sector projects. The 2002-3 UK fire-fighter dispute 
was a prominent backdrop to the industry context. In November 2002, the Fire Brigades Union (FBU), voted to 
take strike action in an attempt to secure significant increases to fire-fighter salaries.  This was the first nationwide 
fire  fighters’  strike  in  the  UK  since  the  1970s.  In  addition,  the  post  9/11  terrorist  threat  looms  large  politically  and  
in the general psyche.   
 
 
New Labour and Best Value 
 
Under the first Blair administration of 1997-2001, the Local Government Act (1999) came into force.  The act 
required local authorities, including fire authorities, to undertake Best Value Reviews of their public service 
provision and to publish Best Value performance plans for their improvement considering the 4Cs – challenge, 
compare, consult and compete. Best Value aimed to secure continuous improvements in public service delivery by 
the most economic, efficient and effective means available. Regionalisation was an important tenet in Best Value. 
Specifically for fire authorities three specific areas were mandated for review; procurement, training, and 
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communications/control. It was within the Best Value remit that the first Mott MacDonald report was conducted, 
suggesting a reduction in control rooms from 49 to 9, although given the anticipated barriers they recommended 
reducing just to 21 [99].   
 
 
New Labour and the public sector 
 
Several   years   into   its   first  administration   under  Prime  Minister,  Tony  Blair,  New  Labour’s   political  agenda  was  
well under way towards public sector reform.  The zeitgeist of those years was public-private partnership schemes 
promoting the involvement of private sector capital and operating methods in the delivery of the public services. 
During the previous Conservative government Labour, in opposition, had fervently condemned the Conservatives 
Private   Finance   Initiative   (PFI)   as   ‘creeping   privatisation’.      However, by their 2001 re-election the Blair 
administration   was   thoroughly   committed   to   PFI   as   a   cornerstone   of   their   public   services’   modernisation  
programme  and   to  promote   the  UK  ’s  competitiveness   [104].  The Prime Minister claimed that his second term 
mission  was  to  deliver  'the  biggest  reform  programme  in  public  services  for  half  a  century’   [105] and PFI was the 
mechanism of choice.  Despite powerful consultancy reports and an ambitious, new political agenda all pressing for 
change that embraced the ethos of public private partnerships, by 2003 nothing had actually changed in the fire 
sector. However, two significant events had happened between these years. 
 
 
International terrorism 
 
The 2001 terrorist attacks on the World Trade Centre and the Pentagon on September 11th had a profound global 
impact and changed public expectation of emergency service response capability.  The event significantly affected 
how the UK emergency services would operate in terms of scale and scope and how prepared they would need to be 
to respond to catastrophic, multiple and sustained incidents on a scale now envisaged. The 9/11 attacks made the 
concept   of   multiple   and   simultaneous   terrorism   a   reality.      This   introduced   a   ‘new philosophy of enduring 
preparedness   for   sustained   response   to   unprecedented   and   unanticipated   occurrences’   [102]. A direct UK 
Government response to 9/11 was the Civil Contingencies Capabilities Programme and specifically for the fire 
service, the New Dimension programme, which would see the issue of specialist equipment, procedures and support 
mechanisms to all fire and rescue services so as to improve resilience and preparedness to civil contingencies 
throughout the UK enabling an efficient, effective and sustained response to large-scale catastrophic incidents 
wherever they might occur.  
 
 
Pay dispute and independent review of the fire service 
 
The second significant event was the long drawn-out pay dispute of UK firefighters from 2002-2004 that led to the 
first nationwide firefighters' strike in the UK since the 1970s.  In addition to the length of the dispute, other factors 
underline the significance of the pay campaign.  As the only major labour dispute to have occurred under a Blair 
administration, the way the dispute was conducted, particularly by government ministers, demonstrated the Labour 
government’s  approach  to  public sector reform and to the role of trade unions. The strike was a very bitter affair, 
aggravated by government threats to send troops and police across picket lines to seize fire engines and by attacks 
and counterattacks over the implications of modernisation.      The   Deputy   Prime   Minster,   John   Prescott’s  
announcement   that   he   would   bring   back   1940s   legislation   giving   him   power   to   decree   firefighters’   pay   and  
conditions was seen as incendiary. The pay dispute led to the ODPM ordering an independent review of the fire 
service chaired by Professor Sir George Bain.  The FBU challenged its independence and refused to take part in the 
review. The topic was heavily debated in Parliament throughout the years 2001-2004 and the Hansard records 
provide a rich record of the bitter dispute that had even led to ministerial authorisation of MI5 surveillance of strike 
leaders [106]. The Bain report [100] recommended a raft of reforms that would form one of the keystones of the 
modernisation of the fire service on the terms of the Blair government. 
 
 
The hermeneutic circle, horizons of interpretation and fusion of horizons 
 
With the contexts established and texts initially read for their apparent meanings and thematic references we begin 
the hermeneutic circle, cycling between stages, texts or text analogues and the various contexts in which they were 
produced as we have briefly fore-grounded  here  for  illustration.  In  so  doing,  we  seek  to  understand  “the  parts  ...in  
relation   to   the   whole   and   the   whole   from   the   inner   harmony   of   its   parts”   [107, p.77] and we begin to reveal 
relationships  which  may  otherwise  have  been  overlooked.    In  addition,  the  researcher’s  own  prior  understanding  of  
the context and worldview represent their horizon of understanding, which add another layer of illumination and 
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interpretation [67]. These horizons do not necessarily imply bias [67], but can provide alternative interpretations as 
meaning  of  social  action  is  constructed  and  informed  by  peoples’  networks  and  traditions  they  represent [108].  
 
In acknowledging   this  horizon,  we   identify   the   researchers’   prejudices   brought   to   the   interpretation;;  One   of   the  
researchers spent time as a private sector consultant, project managing FiReControl on behalf of a metropolitan fire 
service being regionalised, and the other moved from a private sector procurement role to an academic career and 
has researched, and provided consultancy to, a number of public sector procurement projects.  Our horizon of 
understanding is also informed by our ontological positioning of the research.  In the study we take a critical realist 
perspective to enable a philosophical departure from the dominance of positivist approaches that have striven for a 
one-best explanation of escalation focusing predominantly on generalisability rather than explanation  [109].   
Critical realism opens up the possibility of multiple mechanisms at play and acknowledges that several explanations 
may coexist [110]; thus, this second-order approach challenges dominant positivist methods, which present a 
reductionist approach to understanding projects.  The prejudices we bring through our ontological position, the 
selection of texts, the thematic reference entry points of public sector reform for efficiency, and our choice of 
contexts (fire service pay dispute, terrorism and the politics of New Labour), within which we position our 
interpretations signal our participation in our own socio-cultural traditions that define our horizon of understanding 
[67].   
 
 
Stage 3: Closing the hermeneutic circle   
 
The hermeneutic circle is closed by demonstrating links or relationships between the focus of the texts, in relation 
to   specific   chosen   entry   points   (for   example,   our   entry   point   of   ‘efficiency’)   and   the   contextual   story   of   the  
political-social landscape of the time to lead us to a greater, or at least different, understanding [111].  Fundamental 
to this stage in a phronetic approach is that we do not simply reach a deeper understanding through rule-bound logic 
and   analysis,   rather   the   process   is,   “intuitive   and   divinatory”   [107, p.87] to enable the taken-for granted 
assumptions to be exposed. 
  
The critical hermeneutic analysis of the FiReControl case exposes several key contextual issues that help to 
understand the role of legitimacy and escalation of commitment.  The first issue to emerge is the general shifting 
ideologies of the time; Labour to New Labour, and state-ownership to public-private partnerships.  New Labour had 
a public service modernisation agenda that defined their modernisation as a political party.  Labour had undergone a 
transformation from its old labour ways pre Thatcher/Major administrations and Tony Blair was committed to an 
agenda that would see public sector reform towards private partnerships come what may [112].   It has been posited 
that politicians desire for enhanced power or status that the occupation of elective office brings leads to the 
formulation of policies to win elections rather than winning elections  to formulate policies [113].  Thus, vote-
losing policies can be abandoned, even if they are heavily-grounded  in  a  party’s  ideology  or  values  and  can  lead  to  
a drift from ideological traditions [114]. This ideological   drift   is  manifest   in   the  Labour’s   1997  general   election  
victory  at  which  Blair’s  ‘fairness  not  favours’  line  demonstrated  the  tone  of  their  winning  manifesto  that  contained  
few commitments to union-related issues. The Blair government opted to shift its ideological position towards a 
pro-business image, in line with other global social democrat leaders of the post soviet union era, such as Bill 
Clinton, abandoning policies grounded in old Labour ideologies. To effectively reach wider audiences, new social 
democratic leaders courted the media and in so doing became effectively autonomous from the trade unions and 
political activist base of their parties [106].  Textual evidence from media sources suggest that Blair was publically 
distancing himself from the unions during that period and was instead pursuing a pro-business image. For example, 
in two televised interviews from the 1997 British General Election, Jeremy Paxman (JP) and Peter Sissons (PS) 
question Tony Blair (TB): 
  

(JP)“Do  you  still  consider  yourself  a  socialist?”   
(TB)“I  do   in   the  sense  of   the  values   I  don’t   share   the   idea   that   socialism’s  about   some   fixed  economic  
prescription”.   
(PS)   “If   Labour   wins   on   Thursday   it’s   a   fourth   victory   for   Margaret   Thatcher,   she   said   she’d   bury  
socialism,  you’ve  completed  that  for  her,  you  left  all  the  principal  landmarks  she  created  in  place”  .     
(TB)“No  I  wouldn’t  agree  with  that  at  all. What I think is sensible however is that the Labour Party wants 
to   take  the  country   forward  and   it   is  New  Labour  and  we   don’t  want  battles  over  public  versus  private  
sector,  bosses  versus  workers,  those  are  things  of  the  past.”  [115] 

 
Such   texts   evidence   Blair’s   departure   from   traditional   socialist   ideology   towards   his   ambition   for   incorporating  
private capital, managerial techniques and business practices in the public sector. This new ideology was the 
political context in which FiReControl was conceived and legitimated as driving efficiency into the sector, yet the 
PAC report focuses the failure on the procurement and project management. The PFI element of FiReControl was 
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considered one of the most costly legacies of the project owing to the build of nine highly-specified regional control 
centres, each with 25 year leases, before the IT contracts were even signed [66]. However, in the 2011 final analysis 
of FiReControl as a failed project the PAC report concluded: 
 

“The   Department’s   management   and   oversight   of   the   project   was   weak.   The   Department   lacked   the  
necessary expertise and experience to deliver the project and was over-reliant on consultants, whose 
performance  was  not  managed  effectively.  …  the  Department  failed  to  understand  the  complexity  of  the  IT  
system but prioritised building the new control centre. So today we have nine regional white elephants, 
most of which have stood empty since 2007. For all future projects, the Department should follow proper 
project and programme management procedures and not take on projects without ensuring it has staff 
with the right business change, programme management and IT skills” [66].   

 
Whilst some blame may correctly lie with functional issues in the procurement and project management of 
FiReControl in relation to timing of contract awards, the drive to use the PFI mechanism formed part of a New 
Labour agenda and was legitimated and pushed from the highest political level.  The cost of the centres reflected 
their size and specification which was not proportional to existing control rooms even scaled up as regional, 
resilient facilities.  This perhaps suggests further planned reforms for their use, in accordance  with  John  Prescott’s  
regional government agenda, but any such plans not made explicit to the programme managers. Excerpts from key 
texts  convey  the  emerging  pattern  of  Blair’s  reform  agenda,  where  efficiency  is  a  dominant  theme  despite  a  lack  of  
empirical evidence to justify its claims in public sector reform programmes.  FiReControl was predicted on an 
efficiency agenda through the regionalisation and rationalisation of control rooms.  The Bain report (2002), set up 
as an independent review of the fire service supports the new public management ethos for reform and efficiency.  
The   report   states   ‘we’   are   ‘confident’   and   ‘believe’   that   reforms   will   bring   efficiency,   but   it   lacks   empirical  
evidence as to previous success of public sector reform, and does not provide the specific detail of how this will be 
achieved: 
 

“Change  is  only  worthwhile  when  the  benefits  exceed  the  costs.  We  are  confident  that,  given  the  scope  for  
reform, the move to a more modern Fire Service will more than pay for itself over time. In addition, we are 
confident that more lives will be saved, property losses will be reduced, and, most importantly, 
communities will feel safer as a result. The important message is for everyone to recognise both the need 
for change and the gains from doing so. Staying where we are is not an option, and we believe that reform 
will  bring  greater  gains  for  everyone” [100]. 

 
Further, the only specific recommendation in the Bain report in respect of the shared control room element of 
reform solution was that:  
 

“All  fire  authorities which retain separate control rooms should be required to demonstrate to the Audit 
Commission and the Accounts Commission that their retention is likely to be cost effective against national 
performance  standards.  …The  point  has  also  been  made   that a move to a regional structure for the Fire 
Service,  if   it   is   to  be  coherent  with  other  strands  of   the  government’s   regional  policy,   should  follow   the  
establishment of the new structure rather than precede it. If new, directly elected, regional assemblies are 
created, it would make sense for regional fire authorities to be responsible to them. This is some way off; 
we therefore conclude that the benefits to be gained from increased cooperation and collaboration should 
be pursued within the current organisational structure, with amalgamation between authorities if 
appropriate or by mutual collaboration on a case-by-case  basis” [100]. 

 
In respect of specific control room efficiency solutions, the first Mott MacDonald report [99] had concluded that 
whilst a reduction of control rooms from 46 to nine was optimal, it was nevertheless problematic and unachievable. 
Barriers to implementation and restrictions on the potential for future joint/shared arrangements encouraged a 
compromised approach in which optimum efficiency and economy was balanced by a realistic and achievable goal. 
The report therefore recommended the rationalisation of fire service control rooms from 49 to 21 sub-regional fire 
controls [99].   
 
Between 2000 and 2003 the pay dispute and 9/11 terrorist attacks occurred, which we have contextualised in the 
third stage of this analysis.  The Bain report was published in 2002 and, as highlighted above, did not promote 
regionalisation solutions beyond increased collaboration within current organisational structures.  However, what 
had been considered unachievable in the 2000 Mott MacDonald review of control rooms (that pre-dated the pay 
dispute and the 9/11 attack by around 12 months) was now considered the only option for reform to achieve 
efficiency across the fire service, as well showing a response to the new political driver; national security.   Mott 
MacDonald report in their 2003 review: 
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“The last two years have seen significant changes to the environment in which fire and rescue services 
operate. The scale of the changes is significant and has led to an array of new requirements, which the fire 
and  rescue  service  must  meet……This  report  concludes that the optimum solution to secure efficiency and 
effectiveness in the delivery of fire and rescue service control rooms to meet the requirements of the 
changed  environment   is  through   ‘Vertical   Integration’  to   form  a  regional  arrangement.   It  is  considered 
that the most appropriate regional configuration would be one matched to the Government Offices for the 
Regions. This accords with the government proposals for modernisation of the fire and rescue service as 
set out in the recent White Paper. A national strategy will be required to deliver Regional control rooms 
with appropriate statutory authority and funding to ensure a cohesive outcome” [102]. 

 
Whilst each of the texts selected in our analysis focuses on efficiency, all but the final commissioned report [102] 
specify the control room configuration that claims to unequivocally deliver it. Despite there being no evidence base 
that PFI would drive efficiencies, it was fulfilling wider regional government agendas of senior ministers and was 
legitimated  through  political  rhetoric  and  consultancy  reports.      Though  the  ‘department’  (DCLG)  was  blamed  for  
poor management, a non-evidenced PFI solution was not the subject of any PAC inquiry. Here, we have briefly 
illustrated  how  oversight  texts  ‘scrutinise’   the project failure from the Department-down, and not Department-up, 
thus retaining a functional-level focus and obscuring the role of political ideological influences that frame such 
reforms from the very outset.   
 
 
Stage Four: Conceptual Bridge 
 
The final stage in the hermeneutic cycle presents a conceptual bridge or rhetorical counterpoint [116] to the 
meanings the government and associated government-funded agencies seek to produce in their defence of major 
public sector change projects.  Our conceptual framework focuses on legitimacy in its varied forms to provide a 
richer explanation for the relationship between the texts and the contexts [103], throughout the life-cycle of the 
FiReControl reform project.  In our case example of the critical hermeneutic method we specifically illuminate 
ideology and political rhetoric as legitimating devices that can secure public resources to further political agendas, 
and escalate commitment even in the absence of evidence.  The interpretation of texts illuminates power relations 
and the party political agendas that the government was trying to protect. 
 
Although  various  other  agendas  abounded,  such  as  the  FBU’s  modernisation  package  and  pay  deal,  a  part  of  which  
identified alternative proposals for efficiency savings, in the end the government held greater authority and 
potential to influence than the union and were more able to further their agenda. The government legitimated the 
reform of the fire service through emotive rhetoric of efficiency, and latterly of security and resilience.  The fire 
fighter dispute and the terrorist threat were used to justify their new public management and modernisation 
agendas,  both  for  the  party’s  changing  ideology  as  well  as  ministerial  ambitions for regional management boards.  
Through legitimating devices of both ideological rhetoric and the concept of independent reviews, despite equally 
strong or weak arguments, it was Labour who managed to secure resources to mobilise a national reform project 
that was not evidence-based in its claims of efficiency or security.  In the space of four years, solutions to efficiency 
varied considerably based on external world events, however, the power to implement reform rested with those 
who’s   authority   was   greatest to legitimate change; the government.  The excerpts illustrate how powerful 
authoritative rhetoric was used to convey legitimacy to the planned changes or to de-legitimate alternative courses 
of action. 
 
 

CONTRIBUTIONS AND CONCLUSIONS 
 
The call for phronetic research asks us to consider four critical questions; 1) So what?  2) What can be done to 
make a difference? 3) Who gains and who loses, and 4) by which mechanisms of power? [59].  Our illustrative 
example in the limited scope of this paper opens debates on the policy prescriptions and strategic implications that 
emerge from the failed FiReControl project and the role of the lessons learned process.  The  legitimating role of 
UK public inquiries has long been an area of research, and early research in this area argued that  the state does not 
so much act in the general public interest, rather it deliberately creates or redefines a public interest to protect 
particular, private interests [117]. Thus the need for legitimating becomes translated into a demand for both 
defining and justifying the authority of the state while at the same time maintaining an ideological agenda.  
 
Our  narrative  brings  to  the  surface  New  Labour’s  lack  of  sector-wide democratic negotiation and consultation in the 
development of far-reaching policies and reform projects.  We highlight the ideological framing of the FiReControl 
project that sought to drive a range of political agendas, which the NAO and PAC reports fail to assess as part of 
the lessons learned process.  The legitimating of FiReControl stemmed from a series of commissioned reports, 
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which despite a lack of empirical evidence, and lack of clarity as to regionalisation being the solution, were 
presented as expert opinion to inform decision making. It has been posited that experts are often hired not for their 
advice, but to signal legitimacy for a course of action [118].  The hire and re-hire of Mott MacDonald, both 
positioned as independent expert advice, can alternatively be viewed as a move to legitimate the regionalisation 
agenda. This enabled a generalised perception to be conveyed that the efficiency gains of FiReControl reform were 
legitimate – in other words, they were seen as desirable and appropriate within the socially constructed system of 
values, beliefs and definitions of the decision makers, and thus increased their  power to act [72]. 
 
The contextualisation of different perspectives, for example the FBU and the Government, illuminates underlying 
issues and conflicts, which contribute further pressure to escalate commitment to a course of action.  The transition 
from state to market-oriented policies and shifting paradigms of long-standing relations between Labour and the 
unions  reveal  the  FBU’s  uncompromising  commitment  to  traditional  socialist  ideologies  that  compete  with  those  of  
New Labour.  This in part, legitimates   to   the  union’s   ideologically-loyal members, a reluctance to modernise on 
anything but its own terms, and not those of New Labour policies and entrenches conflict and ideologically-framed 
positions of both sides.  Macro-level societal attitudes are also evidenced and these were exploited to further 
enforce the legitimacy of FiReControl.  The heightened sense of insecurity post 9/11and increased expectations of 
the nation towards government preparedness reveals shifts in values and norms in respect of national security and 
resilience, hitherto, not the role of the fire service.  
 
The problem of legitimacy extends further from parliament, into project delivery once projects are initiated.  
Throughout the project lifecycle, decisions and actions continue to be legitimated by functional silos of belief 
systems all influencing seemingly rational, taken-for-granted behaviour. At these later stages, the project has 
secured robust, multi-sourced legitimacy as commitment continues. Thus, if problems or crises develop within 
individually   legitimated   social   realities   (threads)   of   the   project’s   coalition   of   firms,   on   their   own   may   be   of  
insufficient potency to de-legitimate nor therefore to influence decision making.  Acknowledging the concept of a 
tipping point, if sufficient numbers of problems occur within the multiple social realities of major projects, there 
will be multiple crisis of legitimacy.  Threads may begin to weaken and our metaphorical rope will begin to unravel 
and project survival is threatened. Since the project is nothing more than a collection of beliefs of what people say it 
is, failure is not an absolute truth [6], the survival of a project depends on there being sufficient belief in its 
legitimacy.  Success and failure are therefore ultimately social.  Whether or not a project is actually going to fail in 
its ultimate objective of reform, if it reaches its tipping point and experiences multiple crises of legitimacy, it ceases 
to command social support and fails when support is withdrawn [7]. In the retrospective analysis of a failed project, 
the robust rope of legitimacy that worked to create and maintain the belief system that kept it moving has long since 
unravelled and the functionalist view of cause and effect prevails.   
 
In the quest for understanding why major reform projects fail, critical hermeneutics can help to reveal these 
influential relationship tangles, which may otherwise have been overlooked in the functionalist analysis of project 
failure. Certainly, we posit that the failure points extend far beyond poor procurement and project management.  
Critical hermeneutics emphasise that social reality is historically constituted. We argue that without such a critical 
and hermeneutic approach to understanding we cannot know how cultural messages are concealed and revealed, nor 
how the ambiguity of meaning allows for distortion and domination by particular groups or ideologies [61]. Whilst 
the pursuit of efficiency can remain the guiding purpose of public procurement projects, in the political realm where 
projects are initially legitimated into existence, the emphasis is on talk and rhetoric emphasising a future state, 
rather than action and actualised benefit in the here and now [89].  The disconnect between organisational change 
rhetoric and functionalist accounts are commonly found in organisational studies [118].  Our hermeneutically-
analysed extract forms part of a wider study exploring the role of legitimacy and escalation of commitment 
throughout the full project lifecycle.  The space constraints of this paper allow only an illustrative example of the 
hermeneutic technique to reveal ideological meanings transmitted at the outset of projects, and how they can be 
legitimated and sustained to enable action, thereby progressing with a project through continuous escalations, 
despite evidence of failure.    
 
Major projects are distinctive features of modernisation combining large financial and human resources with 
technical innovation in temporary coalitions of firms [119].  The changing landscape of governance over the past 30 
years had led to networked governments, which are subject to competition and market forces heightening the need 
for legitimacy in decision making around major public projects.  The management of major projects presents a 
special challenge for executive politics and our understanding of government more widely [120]. Nevertheless, and 
despite their societal and economic impact, major infrastructure projects are less well understood by organisation 
and management theory than the social and economic processes they generally enable [119].   NPM policies are 
arguably more symbolic than practice-led   and   have   been   criticised   as   “part   of   the   ritual   and  myth   that  helps   to  
preserve the legitimacy   of   the   system   of   governance”,   with   “few   consequences   for   performance”   [121, p7-8] . 
Nonetheless, even though most reforms will never be completely successful or achieve their desired outcomes, 
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reforms are not entirely unsuccessful either and do accomplish some effects. While these effects are sometimes 
unexpected and paradoxical, NPM reforms continue to influence new ways of organizing for the development of 
alternative service delivery options.  
 
In the case of FiReControl, there was considerable opposition and evidence-based challenge to the project including 
alternative solutions from the fire and rescue sector itself, where one may assume claims to knowledge are arguably 
greater than in Whitehall.  However, without sufficient authority, individuals and groups cannot exercise sufficient 
power to legitimate such alternative courses of action.  Public project failure at the rate the UK is currently 
experiencing is not sustainable [1].  Challenging the taken-for-granted process of government-commissioned 
‘independent’   reviews,   informing  white   papers,   securing   scarce   resources   to   initiate   ideologically-shaped reform 
projects on the grounds of efficiency are not working and should be rethought. To operationalise this concept 
decision-making processes that would legitimate both the character of a proposed public sector reform and the 
decision outcome should be subject to democratic scrutiny where the ultimate authority does not lie with ministers 
and the power to challenge is not singularly within their gift. 
 
In this paper we set out to show how alternative research methods can reveal the influences of legitimacy, which 
can further our understanding of high—risk, major public procurement projects. Functionalist methods and 
government lessons learned processes overlook the ideological influences that frame, and sustain, legitimacy, yet it 
is these impacts that can considerable effect on seemingly rational actors escalating commitment to failing courses 
of action.  If we are to make a difference to public procurement and project failure there is a need to understanding 
more about why, and by how much they fail, through continued escalation of commitment.  Given that the rate of 
failure is high on political agendas, phronetic research can reveal more of the power and value issues to enable 
more effective suggestions towards what can be done.  
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I.� Introduction, research question, method and structure 

It is clear that the provisions on EU public procurement law – and the permissive provisions on EU public procurement 
of the national law of the Member States – govern the stage of the tendering procedures within the scope of the 
European directives (hereinafter: ‘the Directives’)1. (In the following these provisions are also referred to as public 
procurement law applicable on EU tendering procedures and EU public procurement law. These terms are used 
interchangeably.) At the same time, this regulated procedure culminates in the conclusion of a contract. From this 
perspective, it can be said that every tenderer participating will find himself in a bilateral pre-contractual relationship 
with the contracting authority prior to the conclusion of such contract. The further implication of this is that the law of 
obligations of each Member State will probably regulate this bilateral relationship in addition to and/or in interaction 
with the provisions on public procurement applicable to an EU tendering procedure. At this moment Dutch law is 
unclear as to what extent contract law still imposes duties upon the bidder and the contracting authority next to public 
procurement law, and as to how these areas of law would interact in the framework of an EU regulated tendering 
procedure. Therefore it is indistinct what the rights and duties of parties are during the tendering stage. This seems 
problematic because the objective of the Directives that regulate a tendering procedure is coordination of the procedures 
among the Member States and coordination seems impracticable if it is unclear what the precise rights and duties of the 
parties are.  

This paper aims to test the premise if there are indeed such unclarities as regards a particular obligation of the 
contracting authority. The obligation I have in mind is the possible obligation of the contracting authority to give a 
tenderer the opportunity to correct an error in his tender. Assuming that Dutch contract law imposes such obligation 
upon the contracting authority next to public procurement law, this paper tries to clarify how Dutch contract law and 
public procurement law interact in the framework of an EU regulated tendering procedure concerning this obligation. 
More specific it is examined what the exact unclarities are with regard to the aforesaid interaction. The further aim is to 
formulate the questions that need to be answered in order to gain a clear understanding into the interaction in and 
mutual demarcation of the aforementioned areas of law. The research questions will be answered in the following 
manner.  

First, to get a better understanding of the subject matter in general the issue of the interaction between public 
procurement law and the law of obligations of the Member States in the framework of an EU regulated tendering 
procedure will be elaborated upon (para. II). (In the paper written for the IPPC5 conference in Seattle2 the issue of the 
interaction of public procurement law applicable to an EU tendering procedure and the contract law of the Member 
States was also addressed and problematised. In that respect we concentrated on the interaction during the contract 
stage, as opposed to the tendering stage being the subject of the paper at hand. The main purpose of the paper for the 
IPPC5 conference in Seattle was ‘to determine whether the European Commission’s implicit decision – namely: to 
leave out G2B contracts from its current policy and regulatory efforts in the area of European contract law – can be 
problematised from the perspective of the EU’s objective to establish an internal market for G2B contracts.’ (p.4).) As 
considered above, I have decided to study in depth one specific issue in which the unclear interaction between the two 
areas of law can be a problem, namely the issue of correction of errors in tenders. It is beyond the scope of this paper to 
analyse all the possible duties incumbent on the contracting authority and the tenderer during the tendering stage of an 
EU regulated tendering procedure and imposed by contract law next to public procurement law. (At this moment the 
author of this paper is preparing a PhD-research in which important examples of the interaction of public procurement 
law and the law of obligations during the tendering stage will be discussed.) Subsequently, in order to be able to 
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determine whether there is any room left for the contract law of the Member States – next to public procurement law – 
to impose an obligation upon the contracting authority to give a tenderer the opportunity to correct an error in his 
tender, and thus whether questions of interaction are at hand, a first analysis will be made to what extent public 
procurement law applicable to an EU tendering procedure itself regulates the correction of errors in tenders. For if this 
is indeed the case, there is nothing more to be discussed (para. III). However, assuming that public procurement law 
leaves some room for the law of obligations of the Member States to impose the said obligation, it is tried to establish 
by means of an analysis of case law whether and to what extent there are indeed unclarities as to how Dutch contract 
law and public procurement law interact in the area of correction of errors in tenders (para. IV). Finally, the questions 
that need to be answered in order to gain a clear understanding into the interaction in and mutual demarcation of the 
aforementioned areas of law are formulated (para. V). 

II.� Background: interaction between public procurement law applicable on EU tendering procedures and 
national contract law  

The interaction between EU public procurement law and national contract law can be clarified at best from the 
perspective of the various interests of the different stakeholders involved in a tendering procedure. On the one hand, 
interests of the contracting authority are concerned, on the other, interests of the tenderers play a part. Examples of 
(such) various interests are: a quick and smooth completion of the tendering procedure, a limitation of the transaction 
costs and investments made in vain and, off course, the interest of a level playing field. The assumption is that public 
procurement law applicable on EU tendering procedures in the Netherlands protects only part of these interests 
concerned. As stated above, with public procurement law applicable on EU tendering procedures is meant, obviously, 
all the rules that must be taken into account when a tendering procedure is organised that falls within the scope of the 
Directives. First, there are the rules of the Directives (transposed primarily into Dutch national law in the Public 
Procurement Act 2012 (‘Aanbestedingswet 2012’)) and second, the additional national provisions of Dutch law 
applicable to the aforementioned tendering procedures (also primarily to be found in the aforesaid Act and in additional 
rules and policy). The rules of the Directives have in mind, first and foremost, the completion of the internal market. 
The second recital of the Preamble of Directive 2004/18/EC (hereinafter: the ‘Classical Directive’)3 states that the 
provisions of Community coordination drawn up by that directive above a certain value are based upon ‘the principle of 
freedom of movement of goods, the principle of freedom of establishment and the principle of freedom to provide 
services and to the principles deriving therefrom, such as the principle of equal treatment, the principle of non-
discrimination, the principle of mutual recognition, the principle of proportionality and the principle of transparency.’ 
Accordingly, for example, the interest of safeguarding a level playing field is guaranteed. However, the Act and the 
additional rules and policy do not merely pursue this and other objectives of the Directives, but aspire to protect some 
additional interests as well. (Some of these objectives can off course somehow be related to the objectives of the 
Directives but are not, that is to say: not directly by the rules of the Directives, safeguarded by them.) It follows from 
the explanatory memorandum of the Act that its provisions are also geared towards achieving the following objectives: 
improving access to public contracts for SME’s, unifying the public procurement practice, cutting the administrative 
burden, facilitating innovation and sustainability, introducing an accessible complaints procedure, improving/ensuring 
that contracting authorities comply with public procurement rules and act in a professional manner.4  

Accept for the more classical public procurement interests that are protected by EU public procurement law, as for 
example an interest as the level playing field, and the additional interests that the Act tries to cover (as enumerated 
above), there is one other category of interests involved in an EU tendering procedure which is not – at least not directly 
– being protected by the Directives or the Act. Examples of these interests are: a quick and smooth completion of the 
tendering procedure, a limitation of the transaction costs and investments made in vain. (I do realize that these interests 
are (indirectly connected) to the interests protected by the Directive 2007/66/EC 
(hereinafter:  the  ‘Remedies  Directive’).5 However, this directive sets requirements for the system of the judicial 
review of public contracts and does not contain material provisions concerning the behaviour of parties during the 
tendering procedure.) Because of the fact that the Directives and the Act do not protect these interests, at least not with 
explicit provisions, the safeguarding of these interests must be found elsewhere in the law of the Member States. For the 
tendering stage can be qualified as the pre-contractual stage of the contract being the aim of the procedure, it seems 
logical that the legal protection of the latter interests must be found in the national laws of obligations. 
 
When conflicts arise during the carrying out of an EU regulated tendering procedure, questions on the interaction 
between EU public procurement law and national contract law need to be dealt with. In the Netherlands it is currently 
unclear in what way these areas of law interact and what the rights and obligations are that follow from the bilateral 
relationship between the contracting authority and a single tenderer in the framework of an EU regulated tendering 
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procedure. This unclarity seems to have several aspects. Firstly, one could ask to what extent these rights and 
obligations derive from public procurement law applicable on EU tendering procedures? This question follows the 
hypothesis that EU public procurement law only protects some of the aforementioned interests (i.e. establishing a level 
playing field among the tenderers and improving access to public contracts for SME’s). Next, the question rises to what 
extent it is possible to fall back on the national laws of obligations of the Member States for the remaining ‘not-
protected’ interests (i.e. preventing procedural delay and unnecessary transactions costs). Finally, it is unclear in what 
way EU public procurement law influences the national laws of obligations. Therefore, this is a question of interaction 
between the EU legal system and the national legal systems. 

In my PhD-research I try to answer the question what the rights and obligations are that can be derived from the pre-
contractual relationship between a contracting authority and a tenderer in an EU regulated tendering procedure, having 
regard to all public and private interests involved and with disregard of the fact whether or not the tendering procedure 
will eventually result in the conclusion of a contract. As mentioned above, this paper concentrates on one of the 
possible obligations (from the perspective of the contracting authority) and rights (from the perspective of the tenderer), 
namely the obligation of the contracting authority to enable a tenderer to correct his tender after the deadline for 
submitting the tender has expired. As stated above, this paper, assuming that Dutch contract law imposes such an 
obligation upon the contracting authority next to EU public procurement law, tries to clarify how Dutch contract law 
and EU public procurement law interact in the framework of an EU regulated tendering procedure concerning this 
obligation. More specific it is examined what the exact unclarities are with regard to the aforesaid interaction. The 
further aim is to formulate the questions that need to be answered in order to gain a clear understanding into the 
interaction in and mutual demarcation of the aforementioned areas of law. The research questions will be answered in 
the following manner.  

III.� To what extent is the correction of errors in tenders regulated by EU public procurement law? 

In order to be able to determine whether there is any room left for the Dutch law of obligations to impose an obligation 
on the contracting authority to allow a tenderer to correct errors in his tender, the question needs to be answered 
whether and to what extent EU public procurement law regulates the correction of errors in tenders. For if EU public 
procurement law already deals with this exhaustively, there is nothing more to be discussed. Therefore, it will be 
analysed in the following to what extent EU public procurement law regulates the subject matter.  

Both the EU regulation, as the Dutch regulation on public procurement, do not record a general stipulation on the 
correction of requests for participation and tenders but case law of the ECJ makes clear that contracting authorities 
should judge the requests for participation and tenders as received within the deadline for otherwise conflicts with the 
principles of equality and transparency will soon arise. (Only the ‘Public Procurement Regulations for Works 2012’ 
(het ‘Aanbestedingsreglement Werken 2012’) contains a special provision with regard to the correction of errors in the 
proofs of evidence in requests for participation. It follows from stipulation 3.13.7 of this Regulation that the contracting 
authority, in the event of such an error, gives the candidate in question the opportunity to correct the error within a 
period of two days, starting at the day of the request for correction. The Public Procurement Regulation for Works 2012 
is a Dutch guideline that must be followed in the event of EU public procurement procedures.) (The analysis in this 
paper of the problems with regard to the correction of errors in tenders concentrates on the procedures in which the 
tenderer or the tender in general is being solely assessed on the request for participation respectively the tender, such as 
the open or the restricted procedure6.) In principle it is not allowed to take into account alterations made subsequently. 
In short, in Storebaelt7 the ECJ clarified that the principle of equality requires all the tenders, when submitted, to 
comply with the fundamental requirements of the tender documents. Only under these circumstances the tenders can be 
compared objectively. Next, in Walloon Buses8 the ECJ stated that in case a contracting authority accepts an 
amplification made in an original tender by one specific tenderer, the tenderer concerned is given a preferential 
treatment above the other tenderers, contravening the principles of equal treatment and transparency. 

Recently, the ECJ – in the SAG-case9 – showed that these principles are not be interpreted that strict. The Court (when 
answering a request for a preliminary ruling on (shortly stated) how a contracting authority should react in the case a 
tender submitted is imprecise or does not meet the technical requirements of the tender specifications) starts from the 
basic assumption that – in the present case of a restricted procedure – a tender can not be modified after being submitted 
and states that it does not follow from any provision of the Classical Directive or from the principal of equal treatment 
or the obligation of transparency, that, in such a situation, ‘the contracting authority is obliged to contact the tenderers 
concerned. Those tenderers cannot, moreover, complain that there is no such obligation on the contracting authority 
since the lack of clarity of their tender is attributable solely to their failure to exercise due diligence in the drafting of 
their tender, to which they, like other tenderers, are subject.’  
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However the ECJ continues and says: ‘None the less, Article 2 of that directive does not preclude, in particular, the 
correction or amplification of details of a tender where appropriate, on an exceptional basis, particularly when it is clear 
that they require mere clarification, or to correct obvious material errors, provided that such amendment does not in 
reality lead to the submission of a new tender.’ 

Next, the Court emphasises that the discretion thus enjoyed by the contracting authority must be exercised with ‘an eye 
to the principle of equal treatment.’10 In addition, the Court draws up some guidelines to be taken into account by the 
contracting authority when giving the – post-submission – opportunity to correct or amplify details of a tender. In short; 
first, a request for clarification must be made only after the contracting authority has looked at all the tenders. Second, 
the request must be sent in an equal way to all tenderers which are in a same situation, unless there is an objectively 
verifiable ground available for justifying different treatment. Finally, the request must deal with all the aspects of the 
tender which are imprecise or do not meet the technical requirements of the tender specifications. The contracting 
authority is not allowed to reject a tender because of a lack of clarity in an aspect of the tender which was not covered 
by the request. 

In an even more recent case – the Manova-case11 – the ECJ ‘confirms that the general principles for handling unclear 
or incomplete tenders, laid down by the Court some 18 months earlier in het case of SAG ELV Slovensko and Others 
[2012] WLR (D) 103, apply not only at the tender evaluation stage but also at the earlier pre-qualification and short-
listing stage.’12 

The provisional conclusion that can be made is that the ECJ, in reaction to a request for a preliminary ruling, interprets 
EU public procurement law in such a way that EU public procurement law under certain circumstances allows the 
correction of errors in requests for participation and tenders in the short-listing and pre-qualification stage and in the 
tender evaluation stage.  

IV.� An analysis of case law: whether and to what extent are there unclarities as to how EU public 
procurement law and Dutch contract law interact in the area of correction of errors in tenders? 

IV.1 Introductory remarks 

It is clear from the above that EU public procurement law, under certain circumstances, allows the correction of errors 
in the short-listing and pre-qualification stage and in the tender evaluation stage. In the following paragraph it is tried to 
establish, by means of an analysis of case law, whether and to what extent there are indeed unclarities as to how Dutch 
contract law and EU public procurement law interact in the area of correction of errors in tenders. I have decided to 
analyse cases that were ruled after the decision of the ECJ in the SAG-case, obviously for the reason that the latter 
decision has made it more clear how EU public procurement law must be interpreted with regard to the authority of 
contracting authorities in this context. These cases are considered to reflect the problematic issues regarding both the 
contracting authority’s (alleged) obligation to allow the tenderer to correct his tender and the unclear manner in which 
EU public procurement law and national contract law interact.  

IV.2 The East Netherlands District Court, March 6, 201313  

The first case that will be analysed is a case of March 6, 2013 of the The East Netherlands District Court in 
interlocutory proceedings. The facts are as follows. In October 2012 the district water board ‘Vallei en Veluwe’ starts a 
restricted tendering procedure for the replacement of a dike. The case deals with a request for participation during the 
pre-qualification stage. The selection document states that requests for participation must comply with the requirements 
following from the document and must be handed in by duly completing the model forms provided with the said 
document. An incomplete form results in an exclusion from the procedure. One of the model forms concerns the 
evidence of the technical ability and asks for certificates of satisfaction with regard to five fields of technical expertise. 
For the field of expertise considering the maintenance of the water system, the candidate is asked proof of the fact that 
in the last five years he accomplished a project in which a water system is maintained during at least one year 
continuous. One of the candidates, Ploegam, declares in his explanation on the certificate of satisfaction given for the 
maintenance of the water system that the duration period of the project presented in the certifcate was nine months. In 
reaction, the district water board declares the request for participation of Ploegam invalid for the reason that the 
certificate of satisfaction does not respond to the requirement containing the water system being maintained during at 
least one year continuous. According to Ploegam this was an obvious error. By accident Ploegam reported the period in 
which the additional work was carried out and not the total period of work on the project. Ploegam starts interlocutory 
proceedings and asks the Court to declare his tender valid nonetheless.  



5 
 

The East Netherlands District Court first argues that indeed this is an obvious error and states that the district water 
board should have been able to deduce this from the antinomy of the model form in combination with the explanation 
provide by Ploegam. The error is objectively knowable for it could be deduced from the documents submitted. No right-
minded tenderer would, on the one hand, by completing the model form declare that his certificate of satisfaction meets 
the requirements (being a duration period of one year continuous) and, on the other, undermines his own position by 
declaring that the certificate does not meet the requirements (by writing in the explanation that the duration period was 
nine months). Moreover, the error can be corrected simply and easily and the amendement in reality does not lead to the 
submission of a new tender. The Court emphasises that according to the ruling under the SAG-case this is not in 
opposition with community law. 

Next, the Court argues that the principle of equal treatment – which also aims to guarantee that all reasonable informed 
tenderers exercising ordinary care have an equal chance at winning the contract – in the given circumstances amounts to 
an obligation for the district water board to raise the matter of the antinomy of the model form and Ploegam’s 
explanation and to seek for correction on that point. This is particularly true for the district water board, shortly after the 
submission of the tender and long before the decision to declare the request for participation of Ploegam invalid, 
already knew of the error. This is shown by e-mails dated before the selection decision. In reaction to these e-mails it 
would have been relatively easy to get clarification in a short amount of time with regard to the reported duration period 
of the project referred to in the certificate of satisfaction. The Court concludes that the district water board was not 
allowed to declare the request for participation invalid. 

To get a picture of the exact unclarities with regard to the question whether the Dutch law of obligations imposes an 
obligation upon the contracting authority next to EU public procurement law, and as to how these areas of law would 
interact in the framework of an EU regulated tendering procedure, we should analyse to what extent the above 
judgement is based on either EU public procurement law and/or Dutch law of obligations. Moreover, it must be 
examined what questions arise in this context. If one looks at the judgement from this perspective, it can be seen that 
the first part of the Court’s decision is based on EU public procurement law. With a reference to the SAG-case, the 
Court argues in this part that there is a manifest error which can be corrected simply and easily and that the correction 
does not lead to any alteration in the terms of the tender. This is indeed in line with the SAG-case, where it is 
considered that EU public procurement law, and especially article 2 of the Classical Directive, ‘does not preclude, in 
particular, the correction or amplification of details of a tender where appropriate, on an exceptional basis, particularly 
when it is clear that they require mere clarification, or to correct obvious material errors, provided that such amendment 
does not in reality lead to the submission of a new tender.’ (Off course it is the case that the SAG-case only deals with 
the tendering stage in a restricted procedure and not handles about requests for participation in the pre-qualification 
stage. However, as described at the end of para. III, in the Manova-case it is confirmed that the general principles for 
handling unclear or incomplete tenders, laid down in the SAG-case, can be also applied in the pre-qualification and 
short-listing stage. The case at hand is dated before the verdict in the Manova-case was given.)  

The next argument of the Court – namely: that the principle of equal treatment in the given circumstances amounts to an 
obligation for the district water board to seek for correction of the certificate of satisfaction – seems also to be based, at 
least primarily, on EU public procurement law. However, the additional argument used by the Court in this context that 
the obligation to seek for correction exists all the more since the district water board, shortly after the submission of the 
tender and long before the decision to declare the request for participation of Ploegam invalid, already knew of the 
error, can be derived from the Dutch law of obligations. This will be clarified in the following. 

Starting with EU public procurement law, one could ask what can be deduced from this area of law with regard to the 
contracting authority’s obligation to seek for correction in the event of an obvious error in a tender that can be 
corrected simply and easily? It seems that in the SAG-case the ECJ leaves this specific question unanswered. The ECJ 
does answer the more general question whether it follows from the Classical Directive – in case the tender submitted is 
imprecise or does not meet the technical requirements of the tender specifications (without these errors being obvious 
or can be corrected simply and easily) – that the contracting authority is under an obligation to contact the tenderer 
concerned. The ECJ argues: ‘In any event, it does not follow from Article 2 or from any other provision of Directive 
2004/18, or from the principle of equal treatment or the obligation of transparency, that, in such a situation, the 
contracting authority is obliged to contact the tenderers concerned. Those tenderers cannot, moreover, complain that 
there is no such obligation on the contracting authority since the lack of clarity of their tender is attributable solely to 
their failure to exercise due diligence in the drafting of their tender, to which they, like other tenderers, are subject.’ 
However, the question if such an obligation exists in the event of an obvious error, that can be corrected simply and 
easily, is offered no opninion on.  
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The underlying thought of the consideration of the The East Netherlands District Court that the principle of equal 
treatment in the given circumstances results in an obligation for the district water board to seek for correction, seems to 
be that Ploegam can be qualified as ‘a reasonable informed tenderer exercising ordinary care’ – an interest which is also 
safeguarded by the principle of equal treatment – even though he made an error in his tender and therefore should have 
had the opportunity to correct this error.  

In the present case however the Court considers in an additional argument that the obligation to seek for correction 
exists all the more because the district water board, shortly after the submission of the tender and long before the 
decision to declare the request for participation of Ploegam invalid, already knew of the error. In this ruling the Court 
does not refer to EU public procurement law. This seems correct because according to EU public procurement law it is 
irrelevant whether the district water board already knew of the mistake. As said, that the district water board knew of 
the mistake is shown by e-mails dated before the selection decision. In reaction to these e-mails it would have been 
relatively easy to get clarification in a short amount of time with regard to the reported duration period of the project 
referred to in the certificate of satisfactory. These facts only seem to play a part in the bilateral pre-contractual 
relationship between the contracting authority and the tenderer (i.e. Ploegam). As stated above it seems logical that the 
law of obligations of each Member State (in this case the Dutch law of obligations) will regulate this bilateral 
relationship in addition to and/or in interaction with the provisions of EU public procurement law. According to Dutch 
law of obligations this bilateral pre-contractual relationship is governed by the principles of reasonableness and fairness. 
The behavior of the district water board and Ploegam must also be judged in light of these principles. While the 
additional argument of the Court is not a sine qua non for the outcome of the procedure (in other words: even when the 
contracting authority would not have known of the error, the judgement of the Court would have been the same and the 
obligation to seek for correction would have been based solely on the principle of equal treatment) it shows that the law 
of obligations can play a role in this context of an EU tendering procedure. However, what role and to what extent is not 
clear.  

IV.3 The Gelderland District Court, May 7, 201314 

The second case that will be analysed is a case of May 7, 2013 of the Gelderland District Court in interlocutory 
proceedings. In November 2012 the Municipality of Arnhem starts an open procedure for the supply of waste containers 
and accompanying service. The specifications of the tender require a liability insurance with a minimal coverage of 
€ 1.500.000 per event and a minimal yearly coverage of € 2.500.000. The insurance policy must be attached to the 
tender. It follows from a provision in the tender documents that the contracting authority is entitled to ask for 
clarification and seek for correction in the event a tender contains an error which can be corrected simply and easily. 
Mic-O-Data submits a tender but, by mistake, hands in an old insurance policy with insufficient coverage while she 
already had the possession of the new insurance policy with a sufficient coverage. The Municipality declares the tender 
of Mic-O-Data invalid. In reaction Mic-O-Data states i.a. – and also the most important issue in the case – that she 
made an obvious mistake by handing in the old insurance policy and that this mistake could be corrected simply and 
easily. Therefore the Municipality should have given her an opportunity for correction. The Municipality does not agree 
and Mic-O-Data starts legal proceedings. 

The Court has to decide i.a. whether the exclusion of Mic-O-Data is justified without giving her the opportunity to 
correct the tender. (At least this is the part of the judgement that is relevant for the topic of the paper.) The Court agrees 
with Mic-O-Data and argues that the Municipality should have understood that there was something wrong with the fact 
that Mic-O-Data, being apparently aware of the content of the requirement for the liability insurance, submitted a policy 
that did not comply with the tender requirements. By submitting this policy Mic-O-Data did not show that she fulfilled 
the requirement concerning the liability insurance but, on the contrary, showed she did not fulfill the requirement. No 
right-minded tenderer would put considerable efforts in drawing up a tender and, at the same time, hand in a piece of 
evidence of the fact that he does not fulfill a requirement resulting in the exclusion of his tender. In the tender 
documents the Municipality reserved the authority to ask for clarification and seek for correction in case this correction 
could be made simply and easily. The Court rules that under these circumstances ‘a good contracting authority’ was 
obliged to ask for clarification which would have resulted in Mic-O-Data being able to show at once that she fulfilled 
the requirement already before the deadline of submitting the tenders and that she, by accident, handed in the old 
insurance policy. Therefore it was without a doubt that Mic-O-Data made a mistake that could be corrected easily. 
According to the Court, the Municipality was (also) obliged under these circumstances to seek for correction of the 
tender of Mic-O-Data. In addition the Court argues that the correction would not lead to a new tender and thus, by 
giving the opportunity to correct, the Municipality would not act contrary to the principle of equal treatment. 
Furthermore the Court emphasises – with reference to the SAG-case – that enabling Mic-O-Data to correct the error is 
not in opposition with community law. Moreover, in the event that Mic-O-Data would not be given the opportunity to 
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correct the tender, notwithstanding the fact that she actually met the requirements of the tender documents (Mic-O-Data 
already possessed the new insurance policy) the ‘winning’ tenderer would take advantage of the mistake of Mic-O-
Data. This would frustrate a fair competition between the tenderers and would be contrary to the principle of equal 
treatment. The Court concludes that the Municipality wrongfully did not give Mic-O-Data the opportunity to correct her 
tender and was not allowed to declare the tender invalid.  

When analysing this case one can see that in the first part of the Court’s judgement it is argued that the error made is 
obvious and that the Municipality had the authority, on the basis of the tender documents, to ask for clarification and 
seek for correction. This seems to be based on, and – as argued above – in line with EU public procurement law. The 
same goes for the additional arguments which the Court constructs in order to provide for a basis of the Municipality’s 
obligation to ask for clarification and to seek for correction. The law of obligations is not being referred to in these 
arguments. But it is interesting to see that the Court explains why it has the opinion that the principle of equal treatment 
in this case results in an obligation of the contracting authority to give the tenderer the opportunity to correct his tender. 
The argument of the Court that, when not giving Mic-O-Data the opportunity to correct the tender, the ‘winning’ 
tenderer would take advantage of the mistake and this would be contrary to the principle of equal treatment, is not very 
convincing. For when a mistake is made in a tender, another tenderer would probably always take advantage thereof. 
More interesting to see is that the Court considers that ‘a good contracting authority’ in the given circumstances was 
obliged to ask for clarification. Why this is so, is offered no explanation on. This norm could have been filled in by 
arguments deriving from the pre-contractual reasonableness and fairness. However, the Court keeps silent about this.  

IV.4 Opinion 67 of the Public Procurement Experts Committee  

At last an analysis is given of an opinion, not yet published, of the Public Procurement Experts Committee (in Dutch: 
the ‘Commissie van Aanbestedingsexperts’) (hereinafter: the Committee). (Article 4.27 of the Act provides for a 
statutory basis for extra-judicial public procurement complaints review by an independent body: The Public 
Procurement Experts Committee. This statutory-based extra-judicial complaints review system does not substitute the 
system of judicial review of public procurement cases by the ordinary courts. Neither does it prevent a complainant 
from bringing his complaint before the court at any stage of the public procurement process, whether or not the 
Committee has been addressed beforehand. The main objective of offering extra-judicial review is to lower the 
threshold for those complainants who encounter difficulties in bringing their complaints before the ordinary courts. In 
addition, rather than being an alternative to judicial review by the courts, complaints review by the Committee is 
intended as a means to deal with public procurement complaints in a satisfactory manner before such complaints are 
brought before the court.) The facts are the following. (The parties are anonymised in the next description for at the date 
this paper will be submitted, the Opinion in question is not yet published.) A contracting authority starts an open 
procedure for (the closing of) a framework agreement with one party with regard to the carrying out of maintenance 
work on the lighting system of the contracting authority. The tenderers have to offer unit prices for certain products, but 
it is not yet clear what quantities of these products will eventually be ordered by the contracting authority under the 
framework agreement. In the tendering procedure the contracting authority requires the tenderers to price fictional 
quantities in their tender. These fictional quantities are stipulated in the tender documents. Preparing the tenders in this 
manner results in tenders with fictional prices which can easily be compared. However the quantities priced are fictional 
and have no relation whatsoever with the quantities that will eventually be ordered once the framework agreement is 
concluded. In addition to the provisons of the Public Procurement Regulations for Works 2012 are declared applicable 
on the tendering procedure. One of the tenderers – who offers the lowest tender – makes a mistake by using the wrong 
fictional quantities for the preparation of his tender. As a result of (i.a.) this, his tender is declared invalid by the 
contracting authority. The tenderer files a complaint (i.a. about this issue) with the Committee. The Committee deals 
with the complaint as if the tenderer states that the contracting authority wrongfully did not give him the opportunity to 
correct the mistake made in the tender. The opinion of the Commitee states that after the tender is submitted, in 
principle, no alterations, initiated by either the contracting authority or the tenderer, can be made in it. According to the 
opinion, this would be contrary to the principles of equal treatment, non-discrimination and transparency. However, 
according to the SAG-case, this principles does not stand in the way of the correction or amplification of details of a 
tender where appropriate, on a exceptional basis, particularly when it is clear that they require mere clarification, or to 
correct obvious material errors, provided that such an amendment does not in reality lead to the submission of a new 
tender. Next, the Committee considers that in this case the correction would not lead to the submission of a new tender 
but would result in all tenders to be comparable with regard to price. (Because the correction would consist of formating 
the tender with the right fictional quantities, without making a chance in the offered unit prices.) Furthermore, the 
economic interests of the other tenderers in terms of competition would not be harmed. Thus, the Committee concludes 
firstly that giving the tenderer the opportunity to correct his tender, under the given circumstances, is in line with EU 
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public procurement law. Then, the Committee states that the next question it has to answer is whether there is also an 
obligation for the contracting authority to give the tenderer this opportunity. The ‘Public Procurement Regulations for 
Works 2012’ does not deal with such an obligation. The Committee is of the opinion, however, that this void in the 
rules applying to the legal relationship between the parties can – having regard to the nature of the relationship and the 
interests involved – be supplemented with an obligation for the contracting authority to allow the tenderer to correct his 
tender on the basis of the principles of reasonableness and fairness. In addition the Committee balances the interests of 
both parties and explains, on the one hand, that the tenderer has an legitimate interest by getting the opportunity of 
correcting the error in the tender and, on the other, that the interest of the contracting authority is not harmed in any way 
when the opportunity is given.  

When analysing this opinion the first thing that attracts the attention is that – after it is concluded by the Committee that 
in the given circumstances, EU public procurement law does not prevent the contracting authority from seeking 
correction, the ruling that the contracting authority has an obligation to seek for such correction is based on the Dutch 
law of obligations, to be precisely: the concept of reasonableness and fairness. This differs from the two cases ruled by 
the ordinary courts which were analysed above. In these case the foundation for the contracting authority’s obligation is 
found in one of the principles underlying EU public procurement law, namely the principle of equal treatment.  

V.� Questions that need to be answered 

In this last paragraph I will try, on the basis of the analysis of the case law made in para. IV, to formulate the questions 
that need to be answered in order to gain a clear understanding into the interaction in and mutual demarcation of the 
aforementioned areas of law. 

On the basis of the above analysis of cases it can be argued that there is a lack of clarity with regard to the ambit of 
public procurement law applicable on EU tendering procedures. The first question that needs to be answered in this 
context is whether – under certain circumstances – EU public procurement law can result in an obligation for a 
contracting authority to give a tenderer an opportunity to correct his tender (as the judges in the above mentioned first 
two cases seems to think)? As already stated above, if EU public procurement law itself regulates the correction of 
errors in tenders, there is nothing more to be discussed. The reasoning behind the first two judgements of the ordinary 
courts seems to be that whenever giving an opportunity to correct an error in a tender does not lead to a violation of the 
principle of equal treatment, this same principle can provide for a legal basis for the contracting authority’s obligation 
to seek for correction. However, the conclusion that EU public procurement law itself can serve as the basis for such an 
obligation seems not yet an established opinion. There are valid arguments both for and against this conclusion. 
Especially the line of reasoning followed in the first judgement seems well-considered. The Court considers that also 
when a tenderer made a mistake in his tender, it can be argued, under certain circumstances, that he acted as ‘a 
reasonable informed tenderer exercising ordinary care’, in which case one could argue that the tenderer fulfilled his 
obligations derived from EU public procurement law and that he should be given the opportunity to correct an obvious 
error in his tender. This reasoning seems rational. The reason for this is that, as has been argued15, almost every 
submitted tender would probably contain such an error, or at least there is a high incidence of inaccurate offers in daily 
practice. Moreover, in this context one could argue that it would enhance the risk of arbitrariness – and thus be contrary 
to the principle of equal treatment – not to impose an obligation on the contracting authority. For in the absence of such 
obligation he could, in the event that a certain tenderer displeases him – who has a good chance of winning the 
tendering procedure – search for an error in the tender in question and exclude the tenderer from the tendering 
procedure. It can be argued against the abovementioned reasoning that when a tenderer makes a mistake that was not 
made by the other tenderers it appears that the lack of clarity of the tender is attributable solely to his failure to exercise 
due diligence in the drafting of the tender, to which he, like other tenderers, is subject (this is the line of reasoning 
followed in the SAG-case in paragraph 38) and to accept an obligation grounded on the principle of equal treatment 
then comes across as a bit contradictory. Wouldn’t it be more obvious to use arguments in this context that can be 
derived from the law of obligations? Next, if it is possible to conclude that EU public procurement law can provide for 
an obligation of the contracting authority to give a tenderer the opportunity to correct an error in his tender, it must be 
ascertained very precisely what the conditions are under which such an obligation can be accepted. And if in those cases 
the law of obligations is considered to be able to play a role as well – whether or not additional – it must be ascertained 
what that role could be. Furthermore, it needs to be determined if there are also circumstances in which the obligation 
can be deduced from the law of obligations solely (conform the opinion of the Public Procurement Experts Commitee) 
and, opposite to the above, whether and to what extent EU public procurement law can also play a role in those cases?  

On the basis of the analysis of the abovementioned case law the questions formulated in this paragraph seem to be the 
most pressing questions that need to be thought through and answered in order to gain a clear understanding into the 
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interaction in and mutual demarcation of the aforementioned areas of law. Answering these questions seems relevant 
for only then we will know what the rights and duties of parties are during the tendering stage with regard to the 
correction of errors in tenders. This being indistinct seems problematic – especially if courts of other Member States 
encounter similar difficulties in applying both contract law and EU public procurement law rules when solving conflicts 
in tendering procedures – for as stated in the introductory paragraph, the objective of the Directives that regulate a 
public procurement procedure is coordination of the procedures among the Member States and coordination seems 
impracticable if it is unclear what the precise rights and duties of the parties are.  
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ABSTRACT 

E-procurement is an important instrument to prevent corruption in goods and services procurement budget. 
Indonesia has been implementing the e-procurement project since 2008 based on Presidential Decree. President has 
been stipulating annual order (presidential instruction) in which this has to be obeyed by all ministries and local 
governments to procure their budget through e-procurement mechanism. However, until 2012 fiscal year, this 
research found that only around 10.26% of central government institution procurement budget, including ministries 
and 21, 10% of local government procurement budget did procure through e-procurement method. The research 
question is how are local procurement governance in responding central government procurement policy? How they 
do handle with local politics in managing local procurement? This research focus on four local governments in 
Indonesia namely Jogyakarta city, Tangerang City, Kutaikartanegara Regency and Riau Island Province.  The 
research method is combined qualitative method   and quantitative one in order to answer research question in-depth.  
This research finding concluded that regulation, leadership and procurement institution, regulations, and 
procurement policy are challenging factors   to  make   “status  quo”  e-procurement.  The local procurement agencies 
have to deal with local politicians in dealing with procurement decision in different political context.  

 

Keyword:  e-procurement, corruption, local procurement governance 

Introduction 

 In 2008, the Indonesian government created INAPROC in order to deliver goods and services procurement 
electronically. In five years, there have been increasing numbers of e-procurement instruments: the number of 
system providers went from 11 in 2008 to 491 in 2012; service providers went from 3 in 2009 to 43 in 2012; 
provincial coverage increased from 9 in 2008 to 33 in 2012 and user agencies increased from 11 to 731 user 
agencies in between 2008 and 2012. This trend was followed by the number of tenders issued through e-
procurement. In 2008, there were only 33 tenders and this number increased to 119.797 in 2012. INAPROC claimed 
that there was a savings of 10,89% in 2012. 

Until now only a small amount of research about Indonesian e-procurement has been done. Kodar (2010) 
found that the implementation of e-procurement at Yogyakarta Municipality in 2009 was visible but not accountable. 
Nightishaba, et al (2012) found that committee and the procurement of goods and services providers to the 
implementation of e-proc system have  a difference in perception between the users of e-procurement supplier of 
goods/services and the procurement committee. Utama (2009) found in the experience of  Yogyakarta city that 
strong leadership, underlying laws/regulations/policies, available resources (human, budget, infrastructure), as well 
as changes in management had an influence on the smooth process of implementing e-procurement. Nevertheless 
there are also some other factors involved, such as influential support from legislators, the benefits of the application, 
and guidance from the central government. There are all factors affecting the implementation of e-proc, in addition 
to the commitment that comes from implementing elements. 
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The research done by some researchers above is insufficient to figure out e-procurement implementation in 
Indonesia since it was launched in 2008. This study is a continuation of my previous research that discusses the 
influence of leadership in the implementation of the strategic plan in the government sector, including both local 
governments and the national government. My interest is to see how the factors affect the e-procurement institution, 
how they affect the leadership, and how they affect the implementation of e-procurement policy in Indonesia. Thus, 
through this research I want to strengthen my scientific knowledge in the field of public organizations, especially in 
Asian countries, and to contribute to the body of knowledge of the public organization theory. 

The Committee for the Monitoring of Local Autonomy found that only 62% of the regency /city 
(kabupaten/kota) level has implemented e-procurement in different levels of implementation. The Executive 
Director of the Committee Monitoring the implementation of Regional Autonomy (KPPOD) Robert Endi Jaweng 
says that the situation is not in accordance with Regulation No. 54/2010. According to him, the regulation requires 
the entire K/L/D/I [Ministries/Agencies/units of Work Device region/other Institutions] to be already implementing 
e-procurement at the end of 2012 at the latest. 'Even in the Moluccas, all districts/cities do not have e-procurement. 
In West Papua 9% [Kabupaten/Kota that are implementing e-procurement], whereas in the provincial level has not 
been implemented it yet, ' he explained to business, on Sunday (7/10/2012). Along with the authority given to 
regional governments, however, these authorities have not been balanced with accountability, there for the cases of 
corruption in the local government. In line with the majority of the theoretical literature, we argue that the 
monitoring  of  bureaucrat’s   behavior   is   an   important   determinant  of   the   relationship  between  decentralization   and  
corruption (Lessman and Markward, 2009).  

 One of the causes of corruption is the lack of accountability of the procurement of goods and services in the 
local government. The study of Indonesia Procurement Watch on793 respondents of government goods and services 
providers in Jabotabek (Jakarta, Bogor, Tangerang and Bekasi) found that  92,7%  respondents had bribed 
government officials, while it was only 1.3 percent said that they never practiced bribery. Studies conducted by the 
Anti-Corruption  Agency  in  2012  of  Aceh’s  goods  and  services  procurement  showed  similar  phenomena.  This  study  
also found that the number of alleged incidents of corruption inprocurement and the complexity of the procurement 
process did not affect the willingness to appoint procurement committee chairmen. Based on the survey, only 34.2% 
of respondents are unwilling to be appointed as Chairman of the Committee on procurement. Concerning e-
procurement, most respondents answered that the new system and the integrity of the human resources were not yet 
ready. 

In addition, Gordon (2007) said that there is always a bias in the study of empirical e-procurement research. 
The researchers do not address the market shaping, contestability, and shared services. The literature also has a 
weakness in the saming of e-procurement process in the private sector and the public sector. The public sector has a 
lot of political interests compared with the private sector. Another weakness in previous studies was that the e-
procurement strategy focused on the operational procurement as opposed to strategic procurement decision making. 
Thus, it is reasonable that corruption in the case of goods and services procurement in Indonesia started from the 
planning through the actuating done by the politician, even though the e-procurement has been done. There are more 
opportunities for corruption in the planning process, for instance ministers, politicians, or senior officers may plan 
the unwanted project for their private interests (Neupane, et al, 2012). Research problems which will be answered in 
this research are what  the policy, institution and regulation, system, infrastructure, resources and human resources 
of e-procurement in local government? How is the relationship between procurement managers and politicians at the 
local government level? What is the influence of policy, institution and regulation, system, infrastructure, resources 
and human resources of e-procurement on e-procurement efficiency and effectiveness in the perceived e-rocurement 
local government manager To look at the dynamic e-procurement implementation at local level, researchers 
investigated relationships between variables such as leadership, human resources, planning and management, policy, 
regulations, infrastructure, standardizations, private integration and systems of e-government procurement on the 
efficiency and the effectiveness of e-procurement. The research sample consisted of 120 procurement officials in 
four local governments.  
 

Theoretical Framework 

Thai (2001) stated that procurement in a complex system (Checkland and Scholes, 1999, p. 19) or a system 
which works by itself (Childs, Maull, &Bennett, 1994; Childs, 1995; Dror, 1971; Kock & Murphy, 2001;Lineberry, 
1977). Institutional arrangements may be organized so as to limit the opportunities for corruption, or to render such 
opportunities less profitable (Ogus, 2003).  The government consists of an executive branch, a legislative branch, 
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and of the implementer of e-procurement himself”.  Thai  (2001)  mentions  that  the  executive’s  duties  in  procurement  
are as follows: 

● To complete and to add the policy which has the form of law and the procedure of goods and services 
through  the  executive’s  order;; 

● To improve and to maintain the policy which has the form of law and the procedure  of procurement; 
● To decide whether the fulfillment of the needs of the program should be done by the government or given 

to a third party. 
 
What has been done by the executive is certainly in the framework of setting up a policy or regulation in 

implementing e-procurement. Thai (2001) mentioned established procurement policies and regulation which work 
together with legislative. Thus, Thai (2001) describes in box 2 that the next procurement system is The Policy of 
Procurement.   Scrapper   el   al   (2006)   explained   that   “strong   regulation   in   an   e-procurement system was created to 
minimize unexpected discretion and out of  the  risk  limit”,  and  Thai  (2001)  explained  that  the  regulation  toward  this  
procurement of goods and service is to: 

Box (1) is policy and management. In democratic countries, procurement is done by an executive unit, 
usually a president, a prime minister, a governor, a mayor, or a regent who has reponsibility to run public 
procurements which may include, among others: 

x Supplementing and augmenting statutory procurement policies and procedures through executive orders; 
x Developing and maintaining statutory procurement policies and procedures; and 
x Determining whether to meet program needs by in-house performance or by contracting out (Thai,2 001). 

 
Decentralization or centralization are becoming important issues in e-procurement management at the 

national level. Coulthard and Castleman  (2001) stated that a decentralized   approach   such   as   Australia’s   may  
maintain agency and line manager flexibility and authority but fails to: 
•  Provide  adequate  direction  on  how  objectives  will  be  achieved 
•  Maximize  the  advantages of a whole of government approach 
However, centralization of procurement allows a procurement unit to determine whole of government or whole of 
agency  purchasing  patterns  and  to  ‘bundle’  or  aggregate  these  purchases  and  increase  the  purchasing  power  of   the 
Government (Coulthard and Castleman, 2001). The UK Government has adopted this approach and established a 
central agency, the Office of Government Commerce, following the recommendations of the Gershon (1999) report. 
Gershon (1999 in Coulthard and Casthleman, 2001) in his review of UK civil procurement found: 

• Decentralist and delegated authorities had no common framework and coherence, lacked consistency, and 
provided insufficient aggregation to take full advantage of the market. 

• There was a clear need for a central body to provide appropriate aggregation and co-ordination. Current 
arrangements   according   to   Gershon   ‘lacked   the   “clout”   to   lead   Government   procurement   in   the  
21stCentury’  (1999:  5)  and 
There were no common measurement systems of procurement across government. Gershon (1999: 9) 

reported  that  ‘the  complete  absence  of  any  such  systems  is  the  finding  that  gave  me  the  greatest  concern  during  the  
course   of   the   review’. The objective of the implementation of e-procurement in the public sector is reformation 
process of goods and services procurement. From the various studies done based on the experience of the countries 
around the world, the implementation of e-procurement is to prevent or to reduce the level of corruption. Neupane, 
et. Al (2005). E-procurement can improve the efficiency over traditional procurement methods (Chang, 2011 and 
Hanna, 2010). The process of goods and services procurement electronically has obviously omitted the use of paper 
for the providers or the budget users. The providers just upload all documents by the existing website without 
coming to the office. E-procurement can also reduce the less necessary projects (Achterstraat, 2011). With e-proc, 
only the projects needed by the people need be sold at auction. However, this assumption is only valid in the 
economically advanced countries. In developing countries, many projects are proposed by politicians for their 
personal interests (Murray, 2007).  

 
 

Leadership and E-procurement 

Much previous research on e-procurement showed relationships between leadership and organization innovation, 
particularly the application of information technology in government organization. Addressing the issue from the 
angle of technological diffusion, MacManus (2002) found that leadership is a key factor endorsing the 
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implementation rate of public e-procurement systems and consequently offered a cautious and incremental 
perspective on their diffusion. Coggburn(2003) conducted an exploratory study to understand the political, 
socioeconomic, demographic, and geographic factors affecting the adoption of procurement reforms. Wahid (2012) 
also found that leadership is an important factor affecting e-procurement institutionalization process in developing 
countries. The top management teams (steering committees) must involve the project manager, any consultants 
working with the committee, and agency staff to develop an implementation strategy (ECOM, 2002). In this regard, 
considerable attention and support needs to be provided by senior management to ensure that the procurement 
reform has been well understood in the agency (S&A, 2003). Furthermore, the executive management team is 
responsible for setting the vision and goals, bringing about collective commitment for change in process and 
organizational structures, and formulating the policies and strategies necessary to put an e-procurement initiative in 
place (WB, 2003).  

Proposition 1: The high level of top management support is positively associated with the efficiency and 
effectiveness of e-procurement initiatives. 

Human Resources and E-Procurement 

The adoption of e-procurement in government requires the support of human resources. More capable human 
resources affects the speed of adoption of e-Procurement. Henriksen and Mahnke (2005) said the public managers 
need sufficient resources and the mandate of the political leadership to successfully adopt E-Procurement. Political 
structures needs to be considered as much as the economic rationalities to better explain E-Procurement adoption. 
Apart from IT Sophistication, organizational factors only moderately influence the adoption of E-Procurement, but  
Employee Acceptance (EA), Financial Resources (FRs), Political Commitment (PC) and Centralization (CE) are the 
strongest determinants of E-Procurement adoption in Germany (Veit, et.al, 2012).The OGC (2002) recommends that 
increasing change in underlying processes requires more learning and effort on the part of users. Consequently, 
some researchers(Hyoung Lim, 2010) and (Moon, 2005) found that the lack of technical, personnel, and financial 
capacities are perceived to be major barriers to the development of e-government in many municipalities of USA. 
 
Proposition 2: The high degree of human resources program is positively associated with the efficiencyand 
effectiveness of an e-procurement initiative. 

Planning and Management 

E-procurement projects in many countries need clear plans, support, and well-prepared management systems. A 
UNPAN report (2012) noted it is therefore vital to e-government transformation that governments appoint an official 
with real authority across departmental and ministerial boundaries to facilitate strategy and decision-making 
regarding   the   country’s   ICT  architecture,   and   to   assist   agencies   in   their   effortsto   run  more   effective   and   efficient  
programs. Therefore, a clearly defined e-Procurement strategy not only emphasizes the importance of e-Procurement 
in the public sector but takes into consideration major institutional changes from the procurement process 
perspective as well as from the organizational perspective (WB, 2003).  

Proposition 3: A clear plan and management execution of an e-Procurement implementation strategy is positively 
associated with the efficiency and effectiveness of an e-procurement initiative. 

Policy and Regulations 

Thekey pointof public procurement is policy and regulation on procurement. Clearly at the public procurement 
policy level, there is a fundamental and accepted differencebetween public procurement and private sector 
procurement (Murray, 2007). Since the public sector has different characteristicsfrom the private sector, public 
procurement is mainlya process of political decisions on how the government gets public goods and services at 
efficient costs. Contrary to Europe, Asia has not yet adopted a specific e-procurement regional policy or legal 
framework. Nevertheless, elements for legal validity of e-procurement   can   already   befound   in   the   “e-ASEAN 
Reference Framework for Electronic Commerce Legal  Infrastructure”.  However  this  instrument  is  not  compulsory.  
Instead, it serves only as a guideline. At the national level, many Asian countries suchas China, Malaysia, 
Philippines and the Republic of Korea, have undertakenmassive reform of their public procurement legal 
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environment as part oftheir national e-government action plan(UN ESCAP, 2006),(Vaidya, et al., 2009).Inpublic 
procurement,public procurement managers need to insulate and protectthemselves against the possible conflicting 
demands of various stakeholders (Ancarani, 2009; Purchase et. al., 2009). Also, interms of application of rules a 
wide variation was found and there a sons for these variations were heavily driven by a hierarchical downward flow 
of verbal and non-verbal instructions based on varying degrees of interpretation of respective rules and standard 
procedures(Khan, 2012). In sum, Macnus (2002) said that the   public   sector’s   regulatory   restrictions   and  
organizational dimensions are the biggest deterrents to e-commerce. 
 

Proposition 4: The regulations and policy support is positively associated with the efficiency and effectiveness of an 
e-procurement initiative. 

 

System Integration and E-Procurement 

In Taiwan, the limited integration of e-government creates repetitive information building, inconsistent information 
content, and information security problems (Chiang and Hsieh, 2007). Government propose the integration system 
required gradual reform to integrate complex online systems and databases.  It is also critical to link the e-
Procurement system to the financial management system in order to facilitate the process of online payment to 
suppliers (WB, 2003). Given its disruptive nature, national state-wide e-procurement should be done by an 
independent new agency with resources, processes, persons and values different from those of the incumbent 
procurement officers (Baharona, et. al, 2012),it is necessary for purchase transactions to be carried out through an 
electronic ordering transaction support system  (Vaidya, et al., 2009).  
 
Proposition 5: The high degree of system integration ispositively associated with the efficiencyand effectiveness of 
an e-procurement initiative. 

 

Infrastructure and Standarization 
For many developing countries, the information infrastructure is the main problem for e-procurement initiatives. 
Based   on   Soekiman   and   Sapoetra’s(2010) research finding in Lampung Province, Indonesia, the most five 
influential barriers in e-procurement implementation are (1) planning; (2)infrastructure, (3) standardization, (4) 
enthusiasm and (5) security. The other study found that the reliability and capability of the 
organization’sinfrastructure  (particularly  network  connectivity)  has  a  direct  impact  onthe  operational  performance  of  
the e-procurement system(Croom& Brandon-Jones, 2009, (Engström, et al., 2009), (Vaidya, et al., 2009), Ha 
&Coghill, 2006) 
 
Proposition 6: The degree of infrastructure quality is positively associated with the efficiencyand effectiveness of an 
e-procurement initiative. 

Discussion 

 In this section, we try to explore the unique practices of e-procurement in three local governments in their 
responses to national regulations. How do local governments implement their e-procurement programs in their local 
contexts? We have chosen four local governments with a variety of e-government programs, namely Jogyakarta City 
in Jogyakarta Special Province, Tangerang City in West Java Province,and Kutaikartanegara Regency in East 
Kalimantan and Riau Island Province. Jogyakarta city, the capital city of Jogyakarta Special Province, has 
successfully won an e-government award since 2009, granted jointly bythe Ministry of Information and 
Telecommunication and Economist Magazine of Indonesia. This city is considered to have successfully 
implemented smart city governance supported by information technology. 

Tangerang city, a second research case city, has also successfully earned an e-government achievement in 
four  times  from  same  ministry.  This  city  also  has  been  granted  as  an  “unqualified  opinion”  in  its  financial  report  by  
the National Audit Board (BPK) six times since 2008. Meanwhile, Kutaikartanegara regency is in the early stepsof 
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developing an e-government program and was recognized as an ,QIRUPDWLRQ� DQG� &RPPXQLFDWLRQ� 7HFKQRORJ\�
�,&7��3XUD in 2012, considered to be a local government having good e-readiness to e-government.  
    

    

Regulations and Institutions of Public Procurement 

Looking at the institutions involved in the procurement, it is fair to say that fragmentation and 
decentralization of institutional procurement occurs. Each region has authority to conduct its own procurement, and 
there is no enforcement to implement the e-procurement. National Procurement Agency (LKKP) is an institution 
which is responsible for e-procurement, based on the Presidential Decree No 54, 2010. 

 

PRESIDENT

Ministries

Field 
Administrations

Non-Ministries 
Institutions

Provincies

Regencies/CitiesNATIONAL 
PROCUREMENT 
AGENCY (LKKP)

PROV E-PROC 
AGENCY

REGENCY 
E-PROC 
AGENCYCentral 

goverment 
space

Local 
government 
space

command line

coordination/monitoring line

 

Fig. 1.  Fragmented Central and Local Procurement System Within the Executive Branch 
 

Each ministry, non-ministry institution, and regional government can set up an independent Procurement Service 
Unit which is separated from the organization units which make the budgets. This separation function is aimed to 
avoid the collusion and the autonomy of the procurement process. Each Institution which is called ULP 
(Procurement Service Unit) is created based on Minister Decree or Head of non ministry institution and regional 
head. Yayan Rudianto’s  (2011)  study  on  legal  format  mentioned  that  based  on  the  President  Decree  No.  54  – 2010, 
that National Procurement Agency (LKKP) is the only non-department institution in Indonesia which has the 
authority to improve and formulate the policy of government goods/services procurement. Concerning the question 
of what is the relation between the President and National Procurement Agency with the Procurement Service Units 
in the ministry institution like, Rudianto said that: 

First, the relation of the President . This relation is as clear as command lines. The tasks and function in carrying out 
the goods/services procurement in K/L/D/I is carried out by ULP. ULP is a government organization unit which 



7 
 

functioned to carry out the goods/services procurement in K/L/D/I permanently, independently or jointly with the 
existing unit. K/L/D/I has to have ULP (Procurement Service Unit) which is able to give service/guidance in 
goods/service procurement sector.  

Second,the three-way relationship between the President and province and regency/city. This relationship uses 
two mechanisms at once, which are a functional mechanism and a deconcentration mechanism. In the functional 
mechanism, the function of government goods/services is carried out by a Procurement Service Unit (ULP). This 
relationship   doesn’t   implicate   the   institutional   improvement   of   the   National   Procurement   Agency   entirely   (4  
deputies), but there is a possibility for the deputy which has the similarity in technical, that is Deputy of Law and 
Protest Solution. The level of this unit is below and responsible to the governor, the duty, function and the authority 
are constant, the organizational structure is integrated in the existing ULP, either  /D/ province creates and 
independent unit or joined to the existing unit, the National Procurement Agency has just to adapt the relationship 
between the President and /D/ residency/city. The relationship is based on the mechanism of decentralization. The 
President is not as free to act as the governor, because most of the government business which had been handled by 
the government has been handed over to the region (regency/city). 

 Each local government canset up an autonomous e-procurement institution (LPSE) responding to the 
annual Presidential Instruction on Corruption Prevention Action. Each local government has to achieve procurement 
of local budget at 40% of its total budget. 
 

Table .1. Regulations and Procurement Independent Unit 
 Yogyakarta City Tangerang City Kutaikartanegara 
Decree Mayor Regulation No 84 

Year 2010 
Mayor Regulation No. 40 
Year 2010 

Regent Regulation No. 2 
Year 2012 

E-procurement start 2010 2010 2012 
Background Presidential Regulation and 

NPA Decrees 
Presidential Regulationand 
NPA Decrees 

Presidential Regulationand 
NPA Decrees 

E-procurement status Autonomous E-procurement 
(LPSE) 

Autonomous E-procurement 
(LPSE) 

Autonomous E-procurement 
(LPSE) 

Unit Under Secretary  Under Information and 
Communication Agency 

Under Information and 
Communication Agency 

 

We can look at data on the beginnings of these three local governments’e-procurement projects in 2010 with 
autonomous e-procurement models. Mayors’ or regents’ (head of local government) regulation is a legal basis for 
implementing e-procurement projects.The legal standing of such projects is presidential regulation (No. 54 Year 
2007) and National Procurement Agency Decrees.  
 

The city Yogyakarta had a Procurement Service Unit (ULP) since the year 2009 with the consideration of the 
existence of a) unpleasant procurement of goods/services handled by Local Government Secretariat andthe units of 
work; b) Procurement Committee still could be intervened by the structural leadership; c) The high number work  
packageslocal government agencies d) limited number of certified procurement Ccommittee and e) is required to 
standardize the procurement document. Legal basis for the establishment of the ULP is the Mayor Regulation of 
Yogyakarta No. 91 in 2008 about the Procurement Services Unit (Procurement Unit). In 2008, the ULP Government 
of Yogyakarta is attached at the City government Secretariat Area Development Control Agency with membership 
consisting of the person in charge, the Director, Manager, and members who shared in procurement team. 
 

Meanwhile, Tangerang Citygovernment set up a Procurement Service Unit in 2010 based on Mayor 
Regulation No. 40 Year 2010. The main objective of the unitis to prevent corruption in good and service 
procurement purchasing. This unit wasrecognized by the National Procurement Agency in 2011 and 2012 based on 
its having the highest proportion it’s  of local budget purchased through e-procurement.In contrast to the case of 
Yogyakarta City which is under the City Government Secretariat, the procurement service unit in Tangerang and 
Kutaikartanegara is managed by Information and Technology Agency with echelon IV. However, the independency 
of the procurement unit is likely as high as in Yogyakarta City. In Kutaikartanegara, the procurement unit is 
managed by the Information and Communication Agency, which has 420 procurement officials.  
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Organization and Resources  

The Independent Procurement Unit of Jogyakarta city is a permanent unit established by the Decree of Mayor. This 
unit is attached to the Control and Monitoring Section at the Secretariat of City Government,which isheadedby a 
head (echelon III) and supported by deputies and a procurement team. Currently, there are 45 certified procurement 
officers. IT infrastructure capacity consists ofthe internet at a speed of 2.5 Mbps and an intranet environment in 
Yogyakarta City Government, as well as an IBM System x3650M2-72A server, Debian Linux Operating System, 8 
GB of memory and two 300 GB hard disks. The Independent Procurement Unit has been facilitating from within an 
office building and recruiting procurement officials from different city agencies, so they may not fully do the 
procurement job.  
 

It is highly desirable to be able to dig beyond these histories and their resources, we try to investigate the proportion 
of local government expenditure purchased by e-procurement system.   The higher levels of procurement in local 
expenditure are more organized by the local government. In other word, there is a significant role that can be 
seemingly done by a mayor or a regent to pressure their subordinates to obey procurement regulation. It is fair to say 
that the compliance of three local governments to President Instruction is higher than central government institutions. 
They have made good efforts to make goods and services procurement more accountable and transparent in their 
respective areas. Jogyakarta city is a “good boy” in doing e-procurement for almost 100% of its budget in both 2011 
and in 2012.  Another study found that the great improvement of Yogyakarta city in purchasing almost one hundred 
percent its budget through e-procurement was driven by the mayor and followed a process of a typification  process.  

Beyond this, we try to investigate some variables affecting procurement process at local level. There are some 
actors in procurement watch who have become essential in controlling public expenditure, namely civil society, the 
media, academic institutions, public commission and oversight boards. The exploration of these matters will be 
analyzed in the next section. In 2008 the efficient auction amounted to 8.23% and it has continued to increase every 
year. In 2009 there were 13.8%, in 2010 was 15.29%, 2011 was as much as 15.6% and in 2012 was 16.09%. This 
increase shows that the auction there is already well. The types of procurement of goods and services from the year 
2008 to 2012 are as follows: 

Primary data from the respondents was collected using a crosssectionalsurvey conducted in the five local 
governments of Indonesia. Therandomly selected sample was comprised of 230 elementsrepresenting procurement 
management units [3]. Before thecommencement of the survey both focus group held discussion (FGD)meetings 
and pre-testing of the measuring instrument. Inboth exercises, the procurement practitioners were involved to 
enablethe assessment to have face validity. Such pre-field deploymentresearch   tasks   allowed   for   the   study’s  
questionnaire to be improvedby either rewording or deletion of the items found to be ambiguousduring the pilot 
phase. The pilot study, which involved 30procurement practitioners, facilitated the improvement of theresearch 
instruments as well as the determination of the reliability ofthe scale items. Response from the final survey involved 
150 fullycompletedquestionnaires, 25 incomplete questionnaires and 33unreturned questionnaires. 

Validity and Reliability Assessment  

The  questionnaire  was  refined  via  several  rounds  of  experts’  reviews  and  pre-testings before the actual distribution 
took place. For content validity purposes, an extensive review of the literature was undertaken to gain an 
understanding of each construct and its items, and to ensure that no important dimensions were neglected. 10 e-
procurement practitioners and 10 academicians/researchers participated in this process. Each item on the 
questionnaire was reviewed for its content, scope, and purpose. Their feedback resulted in several modifications to 
the items. Two rounds of pre-testings were carried out to ensure that the instrument was well designed and contained 
items that really measure the constructs. 
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                                            Table 2 Validity and Reliability Test 
 

 
 

 

                                   Table 3. Descriptive Statistics 
  

            

No   Tangerang Yogyakarta Kutaikartanegara Riau Island 

No.  Aspect N Min Max Mean SD Min Max Mean SD 
Min Max Mean SD Min Max Mean SD 

1 
System E-GP 

30 44 55 47.9 5.16 
44 55 49.6 4.07 44 55 49.0 4.49 47 41 55 3.32 

2 
Regulations 

30 42 51 44.2 2.09 
40 55 45.0 3.81 41 55 45.6 4.27 46 39 55 3.94 

3 
Infrastructureand Web Service 

30 38 50 41.1 2.99 
40 50 45.6 3.85 38 46 40.2 2.14 45 31 55 5.94 

4 
Planning and management 

30 36 45 40.0 4.07 
30 45 39.9 4.16 36 45 40.5 4.00 38 25 44 3.82 

5 
Leadership 

30 31 44 38.4 3.51 
31 45 38.3 3.08 34 45 40 3.24 39 30 40 3.3 

6 
Human resources 

30 35 45 38.1 2.51 
37 44 39.6 2.01 37 44 39.2 1.95 38 29 45 3.82 

7 
Standard 

30 31 41 36.2 1.60 
31 45 36.9 3.20 36 45 40.5 3.56 38 31 55 3.57 

8 
Policy 

30 27 40 34.5 4.04 
20 40 34.3 4.74 30 40 33.7 3.57 36 21 44 4.86 

9 
Private Integration 

30 30 40 33.4 3.41 
30 40 35.4 3.16 34 40 37.5 2.29 41 24 47 5 

10 
Efficiency and effectiveness 

30 27 35 29.4 3.15 
27 35 31.5 2.85 27 35 32.0 3.01 29 18 35 3.66 

  
Valid N (listwise) 

30         
            

 

 

 

 

 

 

,WHP�7RWDO�6WDWLVWLFV

26.8667 5.844 .576 . .914
26.8000 6.372 .680 . .894
27.1333 5.913 .808 . .879
27.1667 5.868 .847 . .875
27.1667 5.868 .847 . .875
26.8667 6.257 .680 . .894
27.2000 6.303 .659 . .896

p1
p2
p3
p4
p5
p6
p7

Scale Mean if
Item Deleted

Scale
Variance if

Item Deleted

Corrected
Item-Total
Correlation

Squared
Mult iple

Correlation

Cronbach's
Alpha if  Item

Deleted
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Table   4   Pearson’s  Correlation  Coefficient 

 
Yogya 
karta 

Tange 
rang 

Kutai 
Kar 
te 

nagara 

Riau 
Island 

 

Leadership 
0.046 

0,438 0,174 
0.151 

Human 
Resources 

0.448 -0,049 0,400 0.209 

Planning and 
Management 

0.098 
0,520 0,419 

0.14 

Policy 0.070 0,171 0,097 0.508 

Regulations 
0.464 

0,151 0,153 
0.364 

Infrastructure 
0.091 

0,494 -0,086 
0.761 

Standardization 0.101 0,191 -0,045 0.622 

Private  
Integration 

0.023 0,708 0,196 0.632 

System of E-
GP) 

0.374 0,625 0,368 0.644 

R-Squared 
 

  

 

 

The table above presents the bi-variate correlations   of   this   study’s  measures.     Most   of   the   relationships  
were not significant and negative at the different local setting. In Yogyakarta City, human resources, regulations and 
laws, e-procurement system were positively related to effectiveness and efficiency of e-procurement (correlation 
coefficient ranged from 0.378 to 0.468).Meanwhile in Tangerang City, leadership (0.438), planning and 
management (0.52), infrastructure (0.498), private integration (0.708) and e-GP system (0.625) were positively 
associated with dependent variable.  In third case of Kutaikartanegara regency, human resources, planning and 
management and E-GP system were positively related to effectiveness and efficiency of e-procurement. These 
variables showed statistically significant (t-test) p<0.05 and correlation values ranged from 0.38 to 0.418.  However, 
in Riau Province, policy, infrastructure, standardization, private integration and system e-procurement were linked 
positively to the dependent variable.  

To investigate the relationship betweenthe independent variables and dependent variables, a regression test 
was used. In Yogyakarta case, the test was significant on ten variables, and there was only one variable positively 
related to effectiveness and efficiency of e-procurement, namely regulation and policy. This study actually starts 
from two questions. First, we focus on confirming that traditional variables actually affect the efficiency and 
effectiveness of e-procurement. Second, we try to answer why some variables have no effect on the dependent 
variable. Throughout the test, the impact of all independent variables on efficiency and effectiveness of e-
procurement were not statistically significant at anyof the local governments. Although this differences does tell us 
the relative effectiveness of the e-procurement initiative.  
 

Regulations and Policy 

These results give us a hint that there might be human resources, regulation and e-GP system which will become 
influencing factors in Yogyakarta. For example, Huruholt& Wahid (2008), E-procurement initiatives need to ensure 
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a long-term commitment of resources, and to unify different factions. There is a digital gap between the Committee 
and the procurement of goods/services providers. However, this gap is not outrageously wide, but it must be 
addressed and bridged by e-procurement system (Nightisabha, et al., 2009). From the regression test of the case of 
Yogyakarta revealed that only one variable that influence on the effectiveness and efficiency of e-procurement, 
namely regulation and policy. Test results prove this analysis results in the previous chapter that shows that the main 
weaknesses of the implementation of e-procurement is a legal vacuum or less strong legal basis that became the 
foundation for implementing procurement at the local level. One of the vacuums in e-procurement regulation is 
public watch regulation in order to prevent corruption in public purchasing. “one  of  (the) factor(s) causing deviation 
of procurement isthe vacuum of regulation on surveillance done in whole procurement phases and processes,  so it 
createsthe  potential  state  budget  loss  or  misuse”stated  by  Said  Iskandar,  West  Kalimantan  province  activist”. 

In line with above statement, Transparency International interviewed some businessmen and confirmed the 
conclusion: 

Participants agreed that decentralization has made procurement much less transparent. They noted that 
many of the provinces and local governments have different procurement regulations, which are not 
consistently applied. Moreover, on the provincial and local level, responsibility and reporting duties are not 
very clear. The representative of NPPO noted two problems at the provincial and local level: 1) there are 
many different interpretations of the procurement rules and 2) there is political pressure to favor certain 
bidders. NPPO is drafting a national procurement law but it is not expected to become law until 2014 or 
2015 (TI, 2011) 

Human Resources, Standard,  Private Integration and System 

 In Kutaikartanegara and Tangerang, human resources are an important issue that affects the effectiveness of 
e-procurement. The main difficulty faced by the local governments is the ability of officials of the procurement and 
the reluctance of civil servants to be procurement officials, and  the ability of the provider in information technology 
(Nitisgabha, et al., 2009).In both regencies, information technology issues are perceivedto be influencing factors on 
e-procurement effectiveness.Interviewing the key persons involved in a procurement unit revealed some important 
information. On e-procurement policy, they said that: 

“We  did  support  the  e-procurement policy to prevent corruption at our local government. You can seethat 
our budget expenditure involved an increase ofuse of the e-procurement-mechanismyear  by  year”. 

Head of Procurement Unit in Tangerang city said that: 

 Our challenge is how to get a good provider according to the real administrativecondition that they 
upload in the e-procurement site. So, the problem is the proof of their documents in procurement 
process.   

This means that e-procurement systems do not guarantee governments will get good private providers.  

Infrastructure and Small Medium Enterprises in Riau Island Province 

As mentioned in Chapter 4, one of the difficulties in doing Indonesian e-procurement is diverse 
infrastructure conditions from one island to another. In the variable significant test, infrastructure, standardization, 
private integration and system e-procurement were related positively to the dependent variable. The most 
challenging e-procurment in Riau Island Province is electricity supply that often causes problems in the procurment 
process (Interview, on 9 November 2013). Electrical conditions frequently lessen the performance of e-procurement 
in the new province in Indonesia. The procurement officials said that the system often suffered damage and inhibited 
the process of auction. In addition, the systems integration factor became a problem, which is important for the 
implementation of e-procurement, since the absence of the same standard in e-procurement system and the lack of 
good monitoring of the NPA cause serious problems. One of the problems faced is data about blacklisted companies 
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which can still participate in e-procurement and construction project bidding. For example,in the fiscal year 2013, 
PT Persada Pillar won the construction of the Building of Malay Culture. 

` Another issue in e-procurement is the open competition between local companies and incoming companies 
from other provinces. The Head of Construction Development Institution stated that province and city/regency 
government should prioritize local companies to win local government project (Interview, 21 November 2013). 
Similar to the Coulthart (2001) findings in Australia, e-procurement had serious effect on small and medium 
enterprises’  access  to  local  government  projects.  Because  e-procurement project had the lack of strategic direction it 
is also shown in the insufficient attention to the stated objective of increased SME access or e-Commerce adoption.  
 

In sum, we can see that the decentralized e-procurement system in Indonesia may make the different epics 
of a story depending on the conditions of its locality.  Yogyakarta city and Tangerang city have more advanced 
governance practice (at least based on the indicators of their achievemen on financial audit report awards and 
procurement awards) face the more advanced issues regarding with human resources, regulation and private 
integration system. In the other local government, Riau Island Province (and maybe other local government) faces 
difficult infrastructure conditions. Actually, the e-procurement position and condition in a decentralized-system are 
relatively independent of the concurrent local governance; they follow primarily from the nature of the policy, 
infrastructure, leadership, human resources, and private readiness. As noted earlier, the relationship between 
National Procurement Agency and Local Government Procurement Agency is missing link. The main task of NPA 
is to supervise the local government procurement, but has not authority to impose sanction.  Thus, the performance 
of  local  governments’ e-procurement is determined by the local government itself.  

E-Procurement and Corruption 
 

Concerning decentralized e-procurement implementation in Indonesia, we found that there are forty reports 
(40)on e-procurement research. This number is certainly not able to represent a large population. By taking into 
account that the early implementation of e-procurement in Indonesia most recently started in 2012 so we can realize 
that the number of e-procurement research is still limited. However, at least we can get an overview of the extent to 
which e-procurement which had been implemented in diverse of time and the model in various agencies of the 
central government and the local government that might encourage a decrease of corruption of goods and services 
procurement. By reviewing the trend of increasing number of e-procurement units, only 11 units established in 2008, 
63 units in 2009, 274 units in 2010, followed by an increase of approximately 300%  in 2001 when the total number 
of units was 630, and then doubling in 2013. 
 

Fig.2.depictshow the public e-procurement technology performance can help to reduce corruption in forty 
e-procurements. Ministry of Finance, Jogyakarta City, Tangerang City and Surabaya City are four interesting 
examples to increase transparencyandaccountability  in public procurement. The city of Surabaya, the first city to 
implement e-procurement, awarded the recognition from the Anti Corruption Agency (KPK) of the succeeded city 
in preventing acts of corruption through the procurement of goods and services. In 2007 the agency conducted 
evaluation research onthe e-procurement implementation found that: 
1. The embryo of the first e-marketplace in Indonesia is used by more than 3,450 Vendors and 43 units in the 
government city of Surabaya. It recorded a daily average of 50,000 web hits and 82,395 visitors, with many 
packagesbeing auctionedand all packages above 50 million  transacted through electronic procurement. 
2. In 2004, the auction process as much as worth Rp. 182,86,661 billions. 
3. In 2005, the auction process   work packages worth Rp. 1603,413,38 Billions 
4. In 2006, the auction process   as many as worth Rp. 290 Billions. 
5. In 2007, until May 2007, the auction process as much as worth Rp.350 Billions worth of 196.28 job package. 
6. The best model of Government e-Procurement Service could be implemented in central and regional government 
agencies. The e-procurement service obtained the ISO 9001: 2000 Quality ManagementSystem ISO 27001: 2005 
and Information Security Management System. The impacts of the e-proc implementation in Surabaya are as 
follows: a) the reduced budget corruption opportunities; b)increased employment opportunities to young 
entrepreneurs; c). increased budget efficiency; and) increasing public trust on public procurement. 

However, most of e-procurements that had been studied were to achieve efficiency and faster and easier 
processes of procurement rather than transparency and accountability. This is supported by   Independent 
Monitoring Commission (LPI) in Makassar commissioner’s   findings  were  able   to  detect  “sophisticated”  practices  
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implying collusion, such as subprojects with different types of work and locations bundled into a single package 
(seemingly to limit competition), bids with simple mistakes in their cost proposals (so the company would 
knowingly be disqualified, and the perception of more bidders would be inflated), and proposals that added items 
beyond the scope of work (and hid these unneeded additions by lack of detail in quantities and costs) (E. Rahman, 
2012). Commissioners also found two bidders for a contract that had the same owner.Through its field network, LPI 
was also able to identify problems in contracting, such as road segments not built to specifications, volumes of 
supplemental food not delivered, substandard school furniture, and contractors receiving their final payments before 
completing work. The mayor responded to these reports by calling together department directors and pressing them 
to follow up on the findings. Encouragingly, the Department of Public Works heeded the call and negotiated with 
contractors to finish faulty infrastructure projects. 
 

 
Fig.2. Anti Corruption Factors of E-Procurement 

 
There have been 40 studies done on e-procurement conducted in forty different government organizations. 

Those researchers revealed that the automation (in terms of procurement process automation) has been the greatest 
result achieved, followed by a decrease in unnecessary costs associated with paper, and increased competition 
because all parties from outside the region can compete in becoming a supplier. Kusuma (2012) and Pujiati (2010) 
studies found that e-procurement system applications in private/government firms has a positive effect on time 
efficiency. 76.7% government/private firms are categorized in the fast category in access to e-procurement sites. The 
ease in access to e-procurement sites is a primary advantage of conducting  goods/services transactions online. E-
procurement systemsmanaged by government/state firms give goods and services supplies processes good security 
for related relations. 

As mentioned by Bawono in his research  that the procurement committee agreed that e-procurementof 
goods/serviceswas more efficient than before:committee said that 85% (pre tenders), 83,75 (tenders),% and 86,56% 
(post tender) and providers stated that e-proc making to be more efficient of  74,86% (pre tenders), 66,73% (tenders) 
and 73,68% (post tender) (Bawono, 2011).Another investigation showed thate-proc can accelerate the auction 
process.The number of auctions completed less than 45 days was about 50% of the whole package which was 
announced via the E-Procurement System. The percentage of total auctions completed between 45-60 days is 26% 
while beyond day 60the percentage was 23% (Sumadilaga and Pujiono, 2011). E-procalso increases competition, 
asdemonstrated   by  Mulyono’s   study   in   Pontianak.   Construction   project   bidding   done   by  Public  Work  Agency   in  
Pontianak City can easily be followed by all construction companies in the city of Pontianak by utilizing the e-
procservices (Mulyono, et. al, 2011).This study analyzes the implementation of e-procurement policy in PLN for 
realizing efficiency and transparency, as well as the problems which are encountered in the implementation of e-
procurement (Rahayu, et. al, 2011). 

Interestingly, the procuring game was redefined after e-procurement implementation in Yogyakarta city 
and Tangerang city. Information asymmetry was reduced by information technology. Interest groups, associationsof 
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companies and media now had access to procurement process and could use this information from website to push 
for a more transparent process. The Head of the Planning Agency inTangerang City said that: 

“After   implementing   e-procurement, we (budget-owned agency) could not control whowon the bidding. 
Because, the procurement agency is a very independent unit that we could be not interfere with. And also 
the all bidders could look at the procurement process from the e-procurement website. Before 
implementing e-procurement, the budget-owner agency had the bidding winner, therefore procurement 
processes  were  the  only  justification  for  it.” 

The head of the Procurement unit in Tangerang city stated that: 
Through the e-procurement mechanism, itis difficult to intervene in procurement decision making processes 
due to all steps beingrecorded. It is too risky to change the decision because NPA systemsare always 
connected   with   Tangerang’s   e-procurement site. In the early implementation, local politicians tried to 
intervene in the procurement process, but they could not do it. In the end, they supported the e-procurement 
process. 
 
These statements of Tangerang city officials confirmed that there are some external environmental factors 

importantly   affecting   the   “local   politician   behavior   regarding   the   procurement   process”.   Those   factors   are   local  
politics in Tangerangand Yogyakarta. The following interview was done with local politician of Yogyakarta council 
below: 

“We, as a local council institution, only had political control on procurement process. Legally local 
council members were not permitted involving in goods and services purchasing.In Yogyakarta, local 
councils could not intervene withprocurement process due to intense public watch dogs” 
 

  
The political positions of NGOs may be strong in Yogyakarta Special Province and can face head-to-head 

to local parliament. The strong institutions of society are also indicated by the survey results from Partnership 
Indonesia in 2012. The interaction of the arena is already well underway. It can be concluded from the 
communication between the arena that the process is going well and the availability of forums that bring together 
representatives has the functions of each arena. The forum is between the local council and the bureaucracy, the 
government and the community, the government and the economic community. The forums were convened on a 
regular basis in an effort to absorb the public aspirations for policy makers. Even though there was high public 
participation in the forums, it was unfortunately considered an ineffective method. The forums were attended by 
under-represented groups(IGI, 2013). 

The principle of transparency in the province of DIY is better than any national average for all arenas. The 
bureaucratic arena has the highest index value, i.e. 9.09 (very good), which is higher than the national average of 
5.05 (enough). The government area followed with a 7.97 value (good), which is better than the national average on 
4.58 (tend to be bad). As for the arena of civil society and economic community, both have the same index value i.e. 
6.40 (tend to be good), both higher than the national average at 6.28 (likely both) in civil society arena and 5.80 
(enough) in the economic community arena. Meanwhile, according to Mohammad Faried Cahyono-DIY IGI 
Investigators said that DIY gained value at 6.80 and was above the national average: 5.67.This means that the good 
performance in principles of transparency, accountability, participation, fairness, effectiveness and efficiency in the 
arena of government, bureaucracy, civil society, and the economic community. One of bureaucratic transparency 
achieved a value of 10. Another factor assessment is the ease in accessing public documents through the official 
government website. 
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Fig.3.Provincial Governance Index 2013 
Source: Governance Index Report, Indonesia Partnership Program, Jakarta, 2013. 

 
Indonesia Governance Index (IGI) definesgovernance as the process of formulationand implementation of 

rules, regulations, anddevelopment priorities through interaction amongexecutive and legislative branches and 
bureaucracywith participation from civil society and economicsociety. IGI is aimedat measuring the performance of 
Government(political office), Bureaucracy, Civil Society, andEconomic Society against certain principles of 
goodgovernance, namely participation, transparency,fairness, accountability, efficiency, and effectiveness. 

The case of public procurement exercising control over agents is much more complicated. Firstly, there is 
no homogenous group of principals to monitor the actions taken by the agent. Instead there is a diverse collection of 
principals, composed of interests represented by pressure groups influencing politicians and the general public. The 
first consists of ex ante measures, which will often take the form of administrative procedures integrated into the 
domestic public procurement regulation. The second takes the form of ex post oversight, which will be mostly 
external to the procurement regulation and consist of ministerial control, the existence of superior authorities or 
commissioners and judicial review (Sourdy, 2007).  In Yogyakarta Special Province, Local Ombudsman Institute 
acts an oversight control institution to control the procurement process through information technology.  
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Fig.4. Oversight Control on Public Procurement in Yogyakarta Province 

 
However, political commitment to health and education budgets was the lowest compare with other 

provinces. Those showed the ratio of girls to boys, and it shows that in the special region of Yogyakarta (DIY) girls 
receive only 8.6 years, whereas the minimum requirement for compulsory educationis nine years andthe health 
budget allocations per  year areonly IDR 5.807 per resident. This fact is contrary to the magnitude of the operational 
costs of the bureaucracy, i.e. overhead at DIY is about 96% of the cost of the total program. As a consequence, the 
principles of fairness and efficiency in the arena of government get the lowest value when weighed againstother 
principles. 

The results of the IGI assessment of all provinces in 2012 show that the average score for the performance 
of the provincial governments in transparency is considered Poor (4.58) with a slightly better score for performance 
of the Bureaucracy that shows a Fair score of 5.04. The scores indicate problems in accessing public information – 
such as non-confidential government documents - in most provinces in Indonesia.Fig above reviews the gap 
between accountability and transparency in Riau Island Province  

Another analysis on Yogyakarta and Tangerang local politics concerns whether the competition amongst 
political parties in local councils is high or low. The most important indicator to measure the degree of 
competitiveness is the holder of the executive wing and the legislative wing. There are two types of local 
government in the current local government in Indonesia, namely the divided local government system and the 
unified government system. In the divided government system, the mayor/regent/governoris from one party, but the 
majority of local parliament is dominated by another party. In the unified local government system, the 
mayor/regent/governor is from the majority party holding the local parliament. We assume that competition 
amongstpoliticians in the divided local government systemis stronger than in the unified one. What is the effect of 
political competition on procurement process?If competition between political parties and between councils is 
effective,then local service producers may already be highly efficient (Boyne, 1998).  

In Yogyakarta city, Haryadi Suyuti - Imam Priyono (mayor and vice mayor) nominated by  Indonesia 
Struggle Democratic Party (PDIP) and Golkar Party won the popular vote at 48, 34 percent ( 42.5% in city 
parliament) defeated Hanafi Rais - Tri Harjun Ismaji (Fitri), mayor candidate of  National Mandatory Party (PAN), 
Democratic Party (PD), United Development Party (PPP), Gerindra Party Hanafi Rais - Tri Harjun Ismaji (Fitri). 
Meantime, in Tangerang city, mayor candidate Wahidin Halim and Arief Wismansyah supported by twelve political 
parties: Partai Golkar, PDI Perjuangan, PPP, PAN, PKPB, Partai Demokrat, PDS, Partai Bulan Bintang, and PKNU 
won popular vote  at 72.73%. In fact, the thesis of political competition is not valid in two city cases because 
Yogyakarta and Tangerang city classified as an unified government system. 
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 Riau Island Province Procurement: The Dynamic Local Politics 
 TheRiau IslandProvince, with Tanjungpinang as the capital, is the newest province of Riau Province. Its 
territory includes 2 cities and 5 regencies. Tanjungpinang City,Batam city, Karimun Regency,Lingga Regency, 
Natuna Islands regency, and Anambas Islands Regency. Administratively, Riau Province has 59 districts and 351 
sub-districts. Its areaof251,810.71km squared is dominated by sea, which consists of 241,215.30 km (95,79%). The 
remaining,4,110,595 miles (4.21%) is land that is spread out among the 366 large and small islands,of which 40% 
have not yet been named and populated. Among the thousands of islands, 19 of the outermost islandsare directly 
adjacent to the another country(Malaysia or Singapore) that is prone to security issues, social welfare issues, and 
environmental sustainability issues. 

From all over the arena or governance aspect, the application of the principle of transparency of the 
Bureaucratic Arena only amounted to 2.34 (bad). While the highest index was obtained by the Government Arena in 
applying the principles of efficiency getting score on 8,19 (good). The research showed the index governance ofRiau 
Island Province value to be 5.60 (enough),0.10 lower than the national average index whose value is 5.70. Riau 
Island  province’sindex  value  placed  it  at  the  24th  positionout  of  the  32  provinces.  The  bureaucratic  Arena’slowest  
index was of 2.34 (bad), which is earned in the transparency category. This index is big gap from the national 
average of 5.04 (enough). The highest index was obtained by the Economic Community Arena, at 5.50 (enough). If 
compared to the national average, all arenas in the province hada lower index of the principle of transparency(IGI, 
2013). 
 It is interesting to look at the configuration of the local politics in term of political parties winningthe 
general elections in 2009. Of the 45 seats in the local parliament, the Democrat Party and Golkar Party each gained 
control of 15.56% (7 seats), the PDI-P and the PKS have each 13,33% (6 seats) and 11.11% (5 seats), the PPP has 4 
seats (8,89%), Partai Indonesia Baru has 3 seats (6,67%), and the Hanura get two seats or 4.44%), and the other five 
parties have 1 seat each. In other words, province of Riau Islands controlled politically by the PartaiDemokrat, the 
Golkar party, PDI-P and PKS. Meanwhile in the executive wing, the Governor and Deputy Governor, Mohammad 
Respationo and Sani Soerya, candidacy of the PDI-P won local election vote after getting 23.2% of the vote from 
621,847  votes  in  the  2010’s  election. 
 In some local governments of Indonesia, a bigger representation in local parliament means more political 
power in controlling their local budget. Thus, the point to be emphasized is that the decentralization process in 
Indonesia has largely been hijacked by special interests that have little to gain from local a governance characterized 
by greater accountability to local communities, transparency, and the like (Hadiz, 2011). Therefore if we analyze e-
procurement implementation as a policy execution, it is better to explore theoretical frameworks rather than 
technical ones (technocratic one) in terms of information technology as such. Vedi R Hadiz (2011)  tried to look at 
the weaknesses of neo-liberal approach in decentralization policy.Hadiz (2011) moreover said that decentralization 
is  unlikely  to  produce  the  kind  of  technocratic  ‘good’  governance  idealized  in  the neo-institutionalist scheme. This is 
most vividly illustrated by the rise of political gangsters and thugs — perhaps the ultimate in predators — in the 
leadership of parties, parliaments and executive bodies at the local level (Hadiz).  

As mentioned in the before, the capture theory tries to look at elite behavior regarding scarce economic 
resources. Pearsson (2010) mentioned that researchers and policy makers now seem to agree that the failure of 
contemporary anti-corruption reforms are not so much the result of a lack of resources as of the absence of 
stakeholders –including government, civil society, non-governmental organizations, and ordinary citizens – 
willingto   act   as   “principals”   and,   as   such,   to   enforce   existing   laws   and   policies   (Riley   1998;;   Robinson 
1998;Kpundeh 1998, 2004; Johnston 2005; Amundsen 2006; World Bank 1994).Early studies took a pessimistic 
view of the potential of collective action to overcome problems, such as elite capture. As a prevention policy to curb 
corruption, in e-procurement implementation, all actors could have roles as a  principals.  The public, for example, 
play both  an agents and  the principals in term of  oversight control. 

Referring to collective action theory done by Mansur Olson, the analysis on the dynamic relations amongst 
actors is very interesting to address. Mancur Olson (1965) theorized that groups of individuals with a shared interest 
will   not   act   on   behalf   of   that   interest.   Rather,   he   posits   that   since   ‘members   of   a   large   group   rationally   seek   to  
maximize their personal welfare, they will not act to advance their common group objectives unless there is coercion 
to  force  them  to  do  so’  (Olson,  1965:  2).  According  to  Olson,  the  problem  is  that  there  is  no  incentive  for  all  to  share  
the cost of collective action. Instead, he argues, each member of the group prefers that another member pay the 
entire cost — hence   the   ‘free   rider’   problem.   Olson   does   concede,   however,   that   small   groups   are   not   only  
quantitatively,but qualitatively different from large groups, and that with smaller groups the free rider problem is 
reduced.  Moreover,  Ostrom’s(1990)  work  takes  issue  with  the  conceptualization  of  the  free  rider  problem  and  other  
difficulties associated with collective action. Where previous analysts had limited the possible responses to the 
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collective action quandary to either control by a strong central government or regulation through a system of private 
property rights, Ostrom presents a third option: individuals can have agency to create their own agreements, 
institutions and systems of management, which have the capacity to change over time and prevent tragic outcomes. 
Through a series of case studies of small-scale common pool resources (CPRs), Ostrom examines how in various 
contexts  a  ‘group  of  principals  who  are  in an interdependent situation can organize and govern themselves to obtain 
continuing joint benefits when all face temptations to free-ride,  shirk,  or  otherwise  act  opportunistically’  (Ostrom,  
1990: 29). 

By  using  the  Ostrom’s  model,  it  may  assume  that  the local politicians, bureaucrats, and private companies 
in  Riau  Provinces   organizes   and   govern   themselves   to   obtain   benefit   from   “e-procurement”   regulation.  They   did  
preparation from the budget planning until project procurement announcement in site.  
 
 
 
 
 
 
    
 
 
 
 
 
 
 
 
 

 
 
 
 
 

Fig. 5.Political Configuration in Local Procurement 
 

In Fig 5 above, there are some actors who have an interest in local procurement. Mayor/regent/governor is 
the key person who has authority to use the local budget. Under his/her leadership, she/he proposesa budget draft to 
the  local  council  in  order  to  get  the  council’s  approval.  The  budget  debate  in  the  local  parliament  normally  occurs  
from August to November every year. In the discussion of the budget in the local parliamentoccur politician budget 
proposed by members of parliament to executive partners. If it is not approved by the executive, the parliament will 
not approve the proposed budget plan. The process of corruption at the budget planning level is publicly known in 
the Riau Islands province.TheGetuk, a corruption watchdog organization in Tanjungpinang, found the seminal case 
as follows: 

There were two local parliament members, Rizky Faisal of Golkar Party and Iskandarsyah of PKS party, 
who were alleged to be middlemen in the Education Agency and the Health Agency, Riau Island Province. 
Therefore, the e-procurement mechanism was only a justification to meet the procurement rule. YusriSabri, 
aanti corruption activist saidthat he had strong evidence to prove his allegation.  He added moreover that 
those agencies, private company providers, and local parliament members collaborated to arrange a 
billion rupiah project. Even YusriSabri said that a private company had provided Rp. 600 million for 
success fee of Rp.  13  billion’s  project  (Batamcom,  2013/October  16).   

 
Another investigation done by Suparman, the Head of Local Transparency Organization, Batam City, 

promulgates the other case. This case shows how the e-procurement process is designed to guarantee a winning 
candidate through violation of procurement procedure.  
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A maintenance road project in Batamwas announced through e-procurement site. But, the bidding 
document on October 13 2012 had never been done by the procurement committee. Bidding evaluation 
occurred on 30 October 2012,the same day thebidding document was opened. The bidding document could 
not be downloaded or uploaded through the e-procurement site.  And the objection period from 2 
November to 7 November 2013 was unavailable. Suparman alleged that PT. Paten Agriutama as a project 
winner being get early agreement with procurement committee to win the project. In the project 
implementation, the road cement did meet the required specification of cement quality.(2013/February 2, 
Bakin News). 

 
Those cases revealed that e-procurement in remote areas and the far-reaching control of  NPA is facing 

transparency problem. Through public goods and services purchases via e-procurement, all actors organize 
themselves in order to obtain their interests. This will, however, alsoimply a simplification of the opportunities for 
corruption (Soreide, 2002). Again, confidential information is an attractive commodity, in many cases worth a 
significant bribe (Soreide, 2002).Pearsson, et al (2010) also found in Kenya and Uganda that the collective action 
problem of corruption is not as one sided as it may look. Even actors higher up in the hierarchy – such as low-level 
public officials and political elites – seem to feel a pressure to passively support the corrupt game rather than 
actively taking part in it for their own private, absolute gain. 

 
Business deals in e-procurement may be happened in which a private company tries to lobby budget 
officials and procurement officials and get political support from politicians in local parliament. In turn, 
they lobby procurement committees in order to win the bidding.(Interviewer P.3. Nov/2013/14) 
 
The absence of standardized monitoring also occurs at auctions in the case of Batam Agency in Riau 

Islands. In the case of auctions that occur, the decisions of the committee are not obeyed by the owner's budget 
official, so the auction was won by one of the companies which was not running. There are indications that the 
desired second-order functions from official commitments. Corporate winners then asks the claim to owner official 
but is not addressed properly. In this process it can be said that there is no system of control and monitoring from the 
NPA, so there are many cases of irregularities in the procurement of goods and services via e-procurement which are 
not resolved. 

However, the survey of the Anti-Corruption Agency(KPK) on corruption prevention revealed that the role 
of the community in the prevention of corruption is quite low. Certainly, every government unit generally delivers 
the media and complaint mechanisms in optimizing customer satisfaction. Of 1125 respondents, only 45.8 percent of 
service users know there is a media complaint, while 10.2% of the service users had complained (KPK, 2012). 
Moreover, the respondents were asked about their actions on corruption, which revealed that there is variation in 
answers as follows: 

a. Not doing anything without any reasons.  
b. They felt that they did not have authority to do and they felt useless. 
c. Not doing anything and just to pray. 
d. They did not do anything, because they did not care. They said there was some institutions that dealing 

with. 
e. They did not do anything, because there were too few of them. 
f. They did know what to do and to whom to report. 

 
Conclusion 

The fact above shows that some anti-corruption policies under the principal-agency theory is a failure of 
reforms or are also not so much the result of a lack of resources as of the absence of stakeholders –including 
government, civil society, non-governmental organizations, and ordinary citizens – willing to  act  as  “principals”  and,  
as such, enforce existing laws and policies (Pearsson, 2010; Riley 1998; Robinson 1998;Kpundeh 1998, 2004; 
Johnston 2005; Amundsen 2006; World Bank 1994). In decentralized procurement of Indonesia, public participation 
is very important to prevent the misuse of local budgets. Decentralization may be particularly successful where there 
is local capacity and high levels of participation (Hanna, 2011). Decentralization can reduce corruption by bringing 
the accountability for program implementation to the effectiveness of anti-corruption policy. 

Lack of public knowledge on the procurement of goods and services is likely a common fact and even 
some of those who are still considered the winners of an unworthy company are commonly accepted. A survey 
conducted by the Anti-Corruption Agency on public perception of corruption found interesting findings especially 
with regard to goods and services procurement. Responding to the whether the act of public officials as procurement 
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committee  inwinning the their closed-family company despite the offer not the best, 20.9% (in a 2010 survey ) and 
decrease to 16.7% (in a 2011 survey) of respondents said  this was not corruption and 6.58% (in a 2010 survey) and 
increased to 11.2% (in a 2011 survey) of them did not know (KPK, 2011).  

Similarly another finding on gratification in the procurement process shows the degree of public awareness 
on corruption.  In both the 2010 and the 2011 survey there were 52.5% and 52.7% of respondents which said the 
gratification in procurement process was not corruption. 32.2% of respondent said they did know of any corruption 
or conflict ofinterest in procurement process (KPK, 2011). 

Having more information on different perspectives on public awareness on potential corruption in 
procurement process, we can summarize a differentstory, in either a success story or a failure story of e-procurement 
to prevent corruption. Certainly,  Riau Island Province, the newest local government, the public participation and 
public capability in public policy is still developing and immature. This province needs time to build its community 
capacity.  

A crucial question arising is whether, there been significant sub-national variation in the e-procurement 
implementation, we are witnessing the better performance of local government in doing e-procurement project.  By 
observing three cases of procurement above, we try to build the theory of joint project between central government 
and local government is built on a simple model of local implementer, which I capture as a repeated prisoner's 
dilemma game between a central government as an enforcement agent and the implementer (Osborne, 2000). The 
presence of a strong local government policy to e-procurement   will not in itself secure implementation. In other 
word, the local government needs to secure support from the central.  However, if the central government remains 
indiscipline then prosecution is much less likely and dependent on the extent of local government discipline.  
 
 

  

Central Government Discipline 
  
  

  
Weak Strong None 

Local 
Government 
Obedience 

Weak Unlikely Possible NA 
Strong Possible Likely NA 
None NA NA NA 

Fig. 6. Theory  
 
 

Figure 6.captures this game with static payoffs; it shows that in a one-shot game both players will obey and 
receive but that they could neglect. This simplifies the dynamic formation of local government  and central 
government alliances by assuming that the game is played. Each of government can either discipline or neglect in 
term of President Instruction on e-procurement implementation. If central government do discipline way 
then local government prefer to neglect.  
 

  
Implementer 

 
  Discipline Neglect 

Enforcer Discipline 2,2 0,3 

 
Ambivalent 3,0 1,1 

Fig 7. Prisoner Dilemma 
 

 

Acknowledgements 

This work is supported by the Korea Foundation for Advance Studies, International Scholar Exchange 
Fellowship for the academic year of 2013-2014. 

 



21 
 

References 

Achterstraat, (2011), Compliance Review Report-Procurement  Reform of E-procurement and E-Tendering, The 
Legislative Council Parliament House, Sydney. 
 
Ali,  Darmawan  Muhammad  (2011),    “Reform  on  Procurement  Of  Public  Goods/Services  In  Indonesia:  A  Review”,  
Spirit Publik, Vol 7 No. 2. 
 
Al-Moalla, A. & Li, D., 2010. Organisational Issues with Electronic Government Procurement: A Case Study of the 
UAE. EJISDC, 3(41), pp. 1-18.  
 
Anthony  Ogus,  “Corruption  and  Regulatory  Structures,  Paper  to  be  delivered  at  CRC/CARR  Risk  Regulation”,  
Accountability andDevelopment Workshop, 26 June 2003 
 
 
 Adrian, Rizky, et al (2012),E-procurement Implementation at Public Work Agency, Central Java Province 
( Implementasi Pelaksananan E-Procurement  dengan  Prinsip-Prinsip Good Governance di Dinas Bina Marga 
Provinsi Jawa Tengah), skripsi, UNDIP. 
 
Fakhriyyatul Azhar, Fackhriyyatul (2011), Intranet-Based E-Procurement in the  Communication and Informatics,  
WEST JAVA PROVINCE  
 
 
Barahona, J. C., Elizondo, A. M. & Jiménez, G.,( 2009). Hacia un modelo de compras electrónicas costarricense, 
CLACDS - STGD: s.n.  
 
Barber (2007),  Instruction to Deliver: Tony Blair, Public Service and the Challenge of Achieving Targets, Portico, 
London. 
 
Bawono, Indra (2011), Evaluation on E-procurement  in Finance Ministry (Evaluasi atas  Penerapan Pengadaan 
Barang dan Jasa Secara Elektronik di Ligkungan Kementerian Keuangan),  Thesis Magister Perencanaan dan 
Kebijakan Publik, Universitas Indonesia. 
 
Berry, R. S. & Berry, W., (1999).Innovation and Diffusion Models in Policy Research, s.l.: In P. Sabatier (Ed.), 
Theories of the Policy Process (pp. 169-200). Boulder, CO: Westview. 
 
Bof, F. & Previtali, P., (2010).National models of public (e)-procurement in Europe.Journal of e-Government 
Studies and Best Practices. 
 
Bovaird,  Tony  and  Elke  Loffler(2003),  “Evaluating  the  Quality  of  Public  Governance:  Indicators, Models and 
Indicators”,  International Review of Administrative Science, Vol. 69. 313-328. 
 
Boyne,  George  A.  (1996),  “Competition  and  Local  Government:  A  Public  Choice  Perspective”,  Urban Studies33: 
703 
Boyne,  George  A.  (1998),  “Competitive Tendering    in  Local  Government:  A  Review  of  Theory  and  Evidence”,  
Public Administration Vol. 76 Winter  (695–712) 
 
Bower, J. & Christensen, C., (1995).Disruptive Technologies: Catching the Wave. Harvard Business Review.  
 
Carayannis, E. G., Gonzalez, E. & Wetter, J.,  (2003).“The  Nature  and  Dynamics  of  Discontinuous  and  Disruptive  
Innovations  from  a  Learning  and  Knowledge  Management  Perspective.  In”,The International Handbook on 
Innovation. s.l.:Elsevier Science Ltd..  
 
Catron (1989). “Professional standards and ethics”, in Lewis, H.D, and Catron,  Handbook of Public Administration, 
New York. 
 



22 
 

Catron, B. L. (1989). Response to Kathryn Denhardt.Public Administration Review, 49, 193. 
Cook, B. (1998). Politics, political leadership, and public management.Public Administration Review, 58, 
 
Chan,  J.  K.  Y.  &  Lee,  M.  K.  O.,(  2003).  “SME  E-Procurement Adoption in Hong Kong - The  Roles  of  Power”,  
Trust and Value.s.l., s.n. 
 
Chang,  Yan,  et  al  (2011).  “Donor-driven resource procurement for post-disaster reconstruction: Constraints and 
actions”,  Habitat International Vo. 35.199-205. 
 
Charitou,  C.  D.  &  Markides,  C.  C.,  (2003).“Responses  to  Disruptives  Strategic  Innovation”.MIT Sloan. Management 
Review., 44(2).  
Checkland and Scholes (1999), 
 
Childs et all (1994) 
 
 
Christensen, C. M., (1997).The Innovator's Dilemma: When New Technologies Cause Great Firms to Fail, s.l.: 
Harvard Business School Press.  
 
Christensen, C. M., Johnson, M. W. & Rigby, D. K.,( 2002). Foundations for growth: how to identify and build 
disruptive new business. MIT Sloan.Management Review, 43(3). 
 
Christensen,  C.  M.,  Raynor,  M.  E.  &  Anthony,  S.  D.,  (2003).  “Six  Keys  to  Building  New  Markets  by  Unleashing  
Disruptive  Innovation”,Harvard Business Review, March.  
 
Christensen,  M.  C.  &  Overdorf,  M.,  (2000).“Meeting  the  challenge  of  disruptive  change”,:Harvard Business Review. 
Choi, Jin-Wook  (2011),  “Anticorruption  and  Governance”,  in  Widaningrum,  Ambar  and  Jin  Park  (2011),  
Governance Reform in Indonesia and Korea: A Comparative Perspective: Gadjah Mada University Press, 
Yogyakarta. 
 
Commonwealth of Australia, (2005).CaseStudies on E-procurement Implementations: Italy, New South Wales, New 
Zealand, Scotland, Western Australia, s.l.: Commonwealth of Australia.  
Coulthard, D. & Castleman, T., (2001).Electronic Procurement in Government: More Complicated Than Just Good 
Business. Bled, Slovenia, s.n., pp. 999-1009. 
 
Croom, S. & Brandon-Jones,  A.,  (2009).“Key  Issues  in  E-Procurement: Procurement Implementation and Operation 
in  the  Public  Sector”,  International Book of Public Procurement. s.l.:s.n.  
 
Cook,  et  al.  (1998).“Integrating  Supply  Chain    and  Network  Analyses:  The  Study  of  Netchains”,  Journal of Chain 
and Network Science,  
 
 
 Damayanti, Amelia Iftitah, et al (2010), PENERAPAN E-PROCUREMENT DALAM PROSES PENGADAAN 
BARANG/JASA DI KABUPATEN MALANG, Jurnal Administrasi Publik (JAP), Vol 1, No.2, hh. 15-22 
 
Davidson,  Jamie,  S  (2007),  “Politics-as-usual on trial: regional anti-corruption  campaigns  in  Indonesia”,  The Pacific 
Review, Vol. 20 No. 1 March: 75–99 
 
Davila, T., Epstein, M. & Shelton, R., 2005.Making Innovation Work: How to Manage It, Measure It, and Profit 
from It. s.l.:Wharton Shool Press.  
 
DeNardis, L., (2010),E-Governance Policies for Interoperability and Open Standards. Policy & Internet, 2(3). 
 
Demir,  T.  (2009).  “The  complementary  view:  Exploring  a  continuum  in  political-administrative  relations”,  Public 
Administration Review, 69, 876-900. 
 



23 
 

Demir,  T.,  &  Nyhan,  R.  (2008).  “The  politics-administration dichotomy: An empirical search for 
correspondencebetween  theory  and  practice”,Public Administration Review, 68, 81-96. 
 
Denhardt, R. B. (1989). In the shadow of organization.Lawrence: University of Kansas Press. 
 
Denhardt,  R.B  and  J.P.  Denhardt  (1989),  “Serving  rather  than  Steering”,  Public Administration Review, Vol. 60. No. 
6, 549-559. 
 
Dror (1971) Ventures in Policy Sciences: Concepts and Applications. New York: Elsevier. 
 
Dunleavy,  P.,  Margetts,  H.,  Bastow,  S.  &  Tinkler,  J.,  (2005),“New  public  management is dead: long live digital era 
governance”,Public Policy & Services, Volume No. 4.  
 
Engström, A., Wallström, Å. & Salehi-Sangari, E., 2009.Implementation of Public e-Procurement in Swedish 
Government Entities.s.l., s.n., p. 315 – 319.  
 
ESCAP, U. N., Service, P. P. & Bank, A. D., 2006. E-Procurement, s.l.: United Nations publication.  
 
Epstein,  D.,  &  O’Halloran,  S.  (1999).  “Measuring  the  electoral  and  policy  impact  of  majority–minorityvoting 
districts”,American Journal of Political Science, 43, 367-395. 
 
European Comission Internal Market Directorate-General, (20100,Study on the evaluation of the Action Plan for the 
implementacion of the legal framework for electronic procurement (Phase II): Country Profiles, Brussels. 
 
Fernández-i-Marín,  X.,  (2011),“The  impact of e-government promotion in Europe: Internet dependance and critical 
mass”.  Policy & Internet, 3(4). 
 
Frederickson  (1987),  “The  Repositioning  of  American  Public  Administration”,  Journal Cambridge. 
 
Fredrickson, H. G. (1997). The spirit of public administration.San Francisco, CA: Jossey-Bass. 
Furlong,  S.  R.  (1998).“Political  influence  on  the  bureaucracy:  The  bureaucracy  speaks”,Journal of Public 
Administration Research and Theory, 8, 39-65. 
 
Gailmard,  S.,  &  Patty,  J.  W.  (2007).“Slackers  and  zealots:  Civil service, policy discretion, and 
bureaucraticexpertise”,American Journal of Political Science, 51, 873-889. 
 
Gelman,  A.,  Shor,  B.,  Bafumi,  J.,  &  Park,  D.  (2007).“Rich  state,  poor  state,  red  state,  blue  state:  What’s  thematter  
with  Connecticut?”,Quarterly Journal of Political Science, 2, 345-367. 
 
Golden,  M.  M.  (1998).“Interest  groups  in  the  rule-making process: Who participates? Whose voices 
getheard?”,Journal of Public Administration Research and Theory, 8, 245-270. 
 
Goodnow, F. J. (1990). Politics and administration: A study in government. New York, NY: Macmillan. 
Goodsell, C. (1983). The case for bureaucracy: A public administration polemic (2nd ed.). Chatham, NJ:Chatham 
House. 
Goodsell,  C.  (2006).  “A  new  vision  for  public  administration”,Public Administration Review, 66, 623-635. 
Gormley,  W.  T.  (1986),”  Regulatory  issue  networks  in  a  federal  system”,Polity, 18, 595-620. 
Gormley,  W.  T.  (1989),”Taming the bureaucracy: Muscles, prayers and other strategies. Princeton, NJ:Princeton 
University Press. 
Gray, V.,  &  Lowery,  D.  (2001).“The  institutionalization  of  state  communities  of  organized  interests”.Political 
Research Quarterly, 54, 265-284. 
 
Gershon (1999), Review of Civil Procurement in Central Government, accessed at Google Sholar on 2013, 
November 25. 
 
 



24 
 

Goodnow (1900), Politics and Administration, Russell and Russell, New York. 
 
Goodsell,  Charles,  (2006),  “A  New  Vision  for  Public  Administration”,  Public Administration Review Volume: 66 
Issue: 4 
 
Govindarajan, V. & Trimble, C., (2005).10 Rules for Strategic Innovators: From Ideas to Execution. Boston, 
Massachusetts: Harvard University Press.  
 
Govindarajan, V. & Trimble, C., (2010).Te other side of innovation: Solving the excution challenge. s.l.:Harvard 
Business Review Press.  
 
Grant, G. & Chau, D., (2006).Developing a Generic Framework for e-G. In: Advanced Topics in Global Information 
Management. London: Idea Group, p. 393.  
 
Ha,  H.  &  Coghill,  K.,  (2006).  “E-Government in Singapore - A  Swot  and  Pest  Analysis”.Asia - Pacific Social 
Science Review. 
 
Hadiz, Vedi  R  (2004),  “Decentralization  and  Democracy  in  Indonesia:A  Critique  of  Neo-Institutionalist 
Perspectives”,  Development and Change 35(4): 697–718. 
 
Hamid, Abdul (2010), E-Government  in Sragen, Skripsi , Jurusan Ilmu Administrasi Negara, FISIP, Universitas 
Sultan Ageng Tirtayasa. 
 
Hanna, Rema, et al (2011), The effectiveness of anti-corruption  policy  What  has  worked,  what  hasn’t,  and  what  we  
don’t  know,  Technical  report.  London:  EPPI-Centre, Social 
Science Research Unit, Institute of Education, University of London 
 
Hardy and William (2011), Assembling E-‐Government Research Designs: A Transdisciplinary View and Interactive 
Approach, Public Administration Review Volume: 71 Issue: 3. 
 
Hammond,  T.  H.,  &  Knott,  J.  H.  (1996).“Who  controls  the  bureaucracy?  Presidential power, 
congressionaldominance, legal constraints, and bureaucratic autonomy in a model of multi-institutional 
policymaking”,  .Journal of Law, Economics, & Organization, 12, 119-166. 
 
Hardy and William (2011), 
 
Heclo,  H.  (1978).”  Issue  networks  and the  executive  establishment”,  in  A.  King  (Ed.),  The new Americanpolitical 
system (pp. 87-124). Washington, DC: American Enterprise Institute. 
 
Heyman, P. (1987). The politics of public management. New Haven, CT: Yale University Press. 
Hill, L. B. (1991). “Who  governs  the  American  administrative  state?  A  bureaucratic-centered image 
ofgovernance”,Journal of Public Administration Research and Theory, 3, 261-294. 
 
Hoffmann,  S.  (1967).  “Perceptions,  Reality,  and  the  Franco-American  Conflict”.Journal of InternationalAffairs, 
21(1), 57-71. 
 
Huber, J. D., & Shipan, C. R. (2002).Deliberate discretion. Cambridge, MA: Cambridge University Press. 
 
Hamilton-Hart,  Natasha  (2001),  “Anti-Corruption  Strategiesin  Indonesia”,  Bulletin of Indonesian Economic Studies, 
Vol. 37, No. 1, 2001: 65–82 
 
Henriksen  &  Mahnike  (2005).“Public  E-procurement  Adoption:  Economic  and  Political  Rationality”,  Proceeding of 
The 37 Hawaii International Conference on System Science. 
 



25 
 

Hermana,  Budi  and  Widya  Silfianti  (2011),  “Evaluating  E-government Implementation by Local Government: 
Digital  Devide  in  Internet  Based  Public  Service  in  Indonesia”,  International Journal of Business and Social Science, 
Vo. 2, No. 3., pp. 156-178. 
 
Heyman (1987), 
 
Hyoung Lim, J., 2010. Digital Divides in Urban E-Government in South Korea: Exploring Differences in 
Municipalities' Use of the Internet for Environmental Governance.2(3). 
 
Husain, Ahmad Fried Dewi (2009), Evaluasi penerapan e-procurement di Pemerintah Provinsi Gorontalo dengan D 
and M Is Success Model, Skripsi, UGM. 
 
James,  Oliver  (2001),  “  Regulation  Inside  Government:  Public  Interest  Justifications  and  Regulations  Failures”,  
Public Administration, Vol. 78, No. 2. 
 
 
Jacobson,  W.  S.,  Palus,  C.  K.,  &  Bowling,  C.  J.  (2010).“A  woman’s  touch?Gendered  management  and  
performancein  state  administration”,Journal of Public Administration Research and Theory, 20, 477-504. 
Jones, B., & Baumgartner, F. (2005).The politics of attention: How government prioritizes problems.Chicago, IL: 
University of Chicago Press. 
 
Johannes, et al., (2012), Supplier Participation On E-Procurement Implementattion 
In Jambi City), Jurnal Manajemen, Vol 1 No.1 Januari – Maret. 
 
Khan,  Faisal  (2009),”  Understanding  the  Spread  of  the  Systemic  Corruption  in  the  Third  World”,  American Review 
of Political Economy, Vol. 6 No., pp. 16-39. 
 
Kaufman, H. (1956). Emerging conflicts in the doctrine of American public administration.AmericanPolitical 
Science Review, 50, 1057-1073.Downloaded from arp.sagepub.com at Korea University on August 28, 2013290 The 
American Review of Public Administration 43(3) 
Kaufman, H. (2001). Major players: Bureaucracies in American government. Public AdministrationReview, 61, 18-
42. 
Kelleher,  C.  A.,  &  Yackee,  S.  W.  (2006).  Who’s  whispering  in  your  ear?  The  influence  of  third  parties  overstate 
agency decisions. Political Research Quarterly, 59, 629-643. 
 
 
 
Kishor, V., Guy, C. & Sajeev, 2006. Critical factors that influence e-procurement implementation success in the 
public sector. 6(1 & 3), pp. 70-99.  
 
Komisi Pemberantasan Korupsi (Anti-Corruption Commission) (2010), Integrity Research Report, Jakarta. 
 
Komisi Pemberantasan Korupsi (Anti-Corruption Commission) (2011), Integrity Research Report, Jakarta. 
 
Komisi Pemberantasan Korupsi (Anti-Corruption Commission) (2012), Integrity Research Report, Jakarta. 
 
Korea Information Technology Promotion Agency, 2007.Korea's e-Government - Best Practice. Seoul, South Korea, 
s.n., p. 18.  
 
KSCeG,  2003.Korea’s  e-government. Completition of e-Government Framework, Korea: s.n.  
Lam, A., 2005. Organizational Innovation. En: J. Fagerberg, D. C. Mowery & R. R. Nelson, edits. The Oxford 
Handbook of Innovation.s.l.:Oxford University Press.  
 
Kodar, 2010. E-procurement in Yogyakarta City: Accountability in Procurement, Journal of Government and 
Politics, Vol. 1, No. 2. 
 



26 
 

Kock & Murphy (2001), Redesigning Acquisition Processes: A New Methodology Based on the Flow of Knowledge 
and Information, DIDEfence Community Online, accessed on 2013, November 25. 
 
Le Grand (2003), Motivation, Agency, and Public Policy: Of Knights and Knaves, Pawns and Queens, 
http://www.oxfordscholarship.com/oso/public/content/economicsfinance/0199266999/toc.html 
Lee Oh & Kwon, (2008), 
 
 
Lim, G. G., Kim, R. B. & Lee, H. B., 2008.Public e-procurement: The Korean On-Line E-Procurement System 
(KONEPS).s.l., s.n. 
Lindblom,  C.,  1959.  “The  Science  of  “Muddling  Through.”.PublicAdministration Review, Volume 29 (1), pp. 79-88.  
 
Lineberry (1977), Equality and urban policy: The distribution of municipal public services, Sage Publication. 
California. 
 
Mahmood, Shakeel Ahmed Ibne (2001), Public procurement and corruption in Bangladesh 
confronting the challenges and opportunities, Journal of public administration and policy research Vol. 2(6) pp. 
103-111. 
 
 
McSwite (1997),Legitimacy in Public Administration: Discourse Analysis, Sage Publication. 
 
Margetts,  H.  Z.,  (2009),”  The  Internet  and  Public  Policy”,Policy & Internet, 1(1). 
Markides,  C.,  (2006).  “Disruptive  Innovation:  In  Need  of  Better  Theory”.  The Journal of Product Management 
Innovation, Volume 23, pp. 19 - 25.  
 
 
Mintzberg, H., 1979. The Structuring of Organization.s.l.:Prentice Hall.  
 
Mosher, David (1982),Democracy and Public Service, Oxford University Press, London. 
 
Moon,  M.  J.,  (2005).“E-procurement management in state governments: diffusion of e-procurement practices and its 
determinants”,Journal of Public Procurement, 5(1), pp. 54-72.  
 
Mulyono,  Edy,  et  al  (2013),  “Implementation  of    Public  Procurement  on  Presidential  Regulation  No  54  Year  
2010”,Jurnal Tesis PMIS-UNTAN-PSIAN. 
 
�
Miller, Gar. J. (2005), The Political Evolutionof Principal-Agent Models, Annual Review of Political Science, Vol. 
8. No. 3, 203-25. 
 
 
Murray,  J.  Gordon,(2007).  “Improving  the  vality  of  Public  Procurement  Research”,  International Journal of Public 
Service Management, Vol. 99, No. 2, pp. 91-103. 
 
Nasir, Moch (2011), Analysis of User Acceptance (TAM) of  E-PROCUREMENT in Kebumen Regency, Skripsi, 
UGM. 
 
Nielsen,  Richard  P.(  2003),  “Corruption  Networks  and  Implications  for  Ethical  Corruption  Reform”,  Journal of 
Business Ethics 42: 125–149. 
 
Nightisabha,  Ita  Akyuna  (2009),  “User  Perception  on  E-procurement  in  Yogyakarta  City” 
, Jurnal Siasat Bisnis Vol. 13 No. 2, Agustus 2009  hh. 129–150. 
 
Neupane,  et  al,  (2012),  “Role  of  Public  E-procurement Technology to Reduce Corruption in Government 
Procurement”,  paper  presented  at  International Public Procurement Conference, August 17-19, Seatle, Washington. 



27 
 

 
 
OCDE, 2007.Integrity in Public Procurement. GOOD PRACTICE FROM A TO Z., s.l.: THE OCDE Publishing.  
Ogus (2003), 
 
Osborne, Martin J (2000), An Introduction to Game Theory, Oxford University Press. 
 
Ostrom,  Elinor  (2000),  “Collective  Action  and  the  Evolution  of  Social  Norms”,  The Journal of Economic 
Perspectives, Vol. 14.No. 3. , pp.137-158. 
 
 
Paap, J. & Katz, R., (2004), Predicting the "Unpredictable": Anticipating DisruptiveInnovation. Research - 
Technology Management. 
 
Panayiotou, N. A., Gayialis, S. & Tatsiopoulo, 2004.An EProcurement System for Governmental 
Purchasing.International Journal For Production Economics, Volume (90:1), pp. 79-102.  
Panda, P., Sahu, G. & Gupta, P., (2010),Promoting Transparency and Efficiency in Public Procurement: E-
Procurement Initiatives by Government of India..Bangalore, India, Indian Institute of Management Bangalore. 
 
Persson, Anna, et al (2010), The failure of Anti-Corruption Policies A Theoretical Mischaracterization of the 
Problem, QoG WORKING PAPER SERIES :19, THE QUALITY OF GOVERNMENT INSTITUTE, Department 
of Political Science,University of Gothenburg 
Box 711,SE 405 30 GÖTEBORG. 
 
Pires, G. D. & Stanton, J., 2005. A Research Framework for the Electronic Procurement Adoption Process: Drawing 
form Australian Evidence. Journal of Global Business and Technology, 1(2). 
Purwanto, S (2009), E-Procurement in Construction Project  (Kajian Prosedur  Pengadaan Jasa Kontruksi secara E- 
Procurement, Jurnal Teknil Sipil Vol. 9 No.1. 
 
Prasojo,  Eko  (2013),  “a  slide  presentation  at  The  2013  International  Conference  on  Strengthening  Anti-Corruption 
Competitiveness   through   a   New   Governance   Paradigm”,   KAPA-Anti-Corruption Civil Right Commission 
Conference, October 18-19. 
 
 
Rahayu,  Triana  Puji,  et  al.,  (2010),  “E-Procurement Policy for Efficiency and Transparancy (Case Study in  PT. 
PLN  (Persero)  area  Malang)”, Jurnal Administrasi Publik (JAP), Vol 1, No.2, hal. 166-174  
 
Rudi, Asep (2013), Pengadaan Elektronik di Kementerian Keuangan, Skripsi, UNDIP. 
 
Rahim,  M.  M.,  (2008),“Identifying  Factors  Affecting  Acceptance  of  E-procurement Systems: An Initial Qualitative 
Study  at  an  Australian  City  Council”,Communications of the IBIMA, Volume 3.  
Rajkumar,  T.  M.,  (2001)”  E-Procurement:  Business  and  Technical  Issues”.  Information Systems Management, 
Volume (18:4), pp. 52-62. 
Rendrayana, Bayu Kusuma (2011), Evaluation E-Procurement in Indonesia, Skripsi UGM. 
 
Santoso,  Purwo  (2013),  “Thick Individuality Within Thin Sense of Public Confusion within 
the  Battle  Against  Corruption”,  Journal of Government and Politics Vol.4 No.2 August, pp. 425-438. 
Schapper, Paul. R, et al, (2006), An Analytical Framework for The Management and Reform of Public Procurement,  
Journal of Public Procurement, Vol. 6, Issues 1 & 3, pp 1-26. 
 
Snider, Keith and Rendon, Rene G. (2004), Public Procurement: Public Administration and Public Service 
Perspectives, Journal of Public Affairs Education, Vol 8. No.2. 
HE Zheng-qiang (2008), The analysis of government procurement in the frame of principal agent theory, Journal of 
Modern Accounting and Auditing, Dec. 2008, Vol.4, No.12 (Serial No.43) 
Song and Sin (2010),  



28 
 

Soudry, (2007)., A principal-agent analysis of accountability in public procurement, in Piga, P and Thai, K.V. (Eds), 
Advancing Public Procurement: Practices, Innovations and Knowledge –sharing, Pr Academic Press, Boca Raton, Fl.  
Soekiman, Anton and Firdaus Saputra (2010), Study of E-procurement Implementation in  Government’s  Good  
/Services in Indonesia, International Journal of Engineering, Vol. 8. 
Søreide, Tina (2002), Corruption in public procurement Causes, consequences and cures,Chr. Michelsen Institute 
Development Studies and Human Rights, Bergen. 
Suciptapura, I MD, et al (2013), PARTISIPASI KONTRAKTOR DI KOTA DENPASAR DALAM 
LELANGPENGADAAN BARANG DAN JASA PEMERINTAH SECARA ELEKTRONIK, Jurnal Spektran Vol. 1, 
No, 2. 
 
Sumadilaga, Danis Hidayat dan Agus Pudjiono, (2011), Kendala, Keberhasilan dan Tantangan dalam Sembilan 
Tahun PelaksanaanE-Procurement di Kementerian PU dalam Mencapai Good Governance, e-Indonesia Initiative 
2011 (eII2011)Konferensi Teknologi Informasi dan Komunikasi untuk Indonesia14-15 Juni 2011, Bandung 
Srinaida (2011), Implementasi Kebijakan E-Procurement untuk Meningkatkan Transparansi, Partisipasi dan 
Akuntabilitas Kinerja Pelayanan Publik Di Kota Banjarmasin dan Kota Banjarbaru, Skripsi, UGM. 
 
Transparency International, (2011), Standar Transparansi APEC untuk 
Pengadaan di Indonesia. 
 
Telgen, Jan., et al (2007), Public Procurement in Perspective, International Public Procurement Conference, Florida. 
Thai, Khi. V, ( 2001). Public Procurement Re-Examined, Journal of Public Procurement, Vol. 1, Issue 1, 9-50. 
Zang & Yang (2011),Establishing production service system and information collaboration platform for mold and 
die products, International Journal Of Advanced ManufacturingTechnology, 2011, v. 52 n. 9-12, p. 1149-1160 
Zeng (2008),  
Wahid, Fathul (2012), Institutionalization of Public Systems in Developing Countries: A Case Study of E-
Procurement in Indonesian Local Government, tGov, May 8-9, Brunel University. 
Waldo, Dwight (1980),The Enterprise of Public Administration: A Summary View, Chandler & Sharp Publishers, 
California. 
Widaningrum, Ambar and Jin Park (2011), Governance Reform in Indonesia and Korea: A Comparative Perspective: 
Gadjah Mada University Press, Yogyakarta. 
 

 
 

 

 

 

 

 

 

 

 

 

 

 



29 
 

 



! 1!

Extra-Judicial Complaints Review: First Experiences of the 
Dutch Public Procurement Experts Committee   

Chris Jansen1, Joop Janssen2 and Jacobien Muntz-Beekhuis3 

1 Vrije University Amsterdam, 
De Boelelaan 1105 

1081 HV Amsterdam, The Netherlands 
E-mail: c.e.c.jansen@vu.nl  

 
2 Stibbe Amsterdam, 
Strawinskylaan 2001 

1077 ZZ Amsterdam, The Netherlands 
E-mail: Joop.Janssen@Stibbe.com 

 
 3 PIANOo, 

Bezuidenhoutseweg 73 
2594 AC The Hague, The Netherlands 

E-mail: jacobien.muntz-beekhuis@commissievanaanbestedingsexperts.nl 
 

 
 
1.  Context, objective and structure of this paper 
 
Article 4.27 of the Dutch Public Procurement Act 2012 (‘Aanbestedingswet’) provides for a statutory basis for 
extra-judicial public procurement complaints review by an independent body: The Public Procurement Experts 
Committee (‘Commissie van Aanbestedingsexperts’), hereinafter referred to as: ‘the Committee’. This statutory-
based extra-judicial complaints review board does not substitute the system of judicial review of public 
procurement cases by the ordinary courts. Neither does it prevent a complainant from bringing his complaint before 
the court at any stage of the public procurement process, whether or not the Committee has been addressed 
beforehand. The main objective of offering extra-judicial complaints review is to lower the threshold for 
complainants – particularly SME’s – who encounter difficulties in bringing their complaints before the ordinary 
courts. This objective is mainly achieved by issuing – free of charge – non-binding opinions on complaints. In 
addition, rather than being an alternative to judicial review by the ordinary courts, complaints review by the 
Committee is intended as a means to deal with public procurement complaints in a satisfactory manner before court 
proceedings, if any, are started. 
 
The Committee became operational on 1 April 2013, when the Dutch Public Procurement Act 2012 entered into 
effect. The Committee received 70 complaints in the period from 1 April 2013 to 1 March 2014. The objective of 
this paper is to provide the reader with information on the purpose (paragraph 2) and the organisation (paragraph 
3) of the Committee, and to explain the design of the Committee’s complaints procedure (paragraph 4). In doing 
so, we will share the experiences we have gained with this procedure so far, by providing data regarding complaints 
that were received and processed by the Committee. We will conclude this paper by making some observations 
regarding the practical impact the Committee seems to have had in its first year of existence (paragraph 5). 
 
2. Purpose and tasks of the Public Procurement Experts Committee 
 
The Dutch Public Procurement Act 2012 is the result of a long-term debate on the objectives and the content of 
public procurement regulation in the Netherlands. The most important goal the Act brings about is that it 
implements in Dutch law – again – the European Directives on public procurement, including the Remedies 
Directives [1]. In addition to this, the Act aims to achieve additional policy goals that – although related to the 
domain of public procurement as such (e.g. the specific protection of economic interests of SME’s; the promotion 
of socially responsible public procurement; and the promotion of professional public procurement) – have not been 
the object of stringent European public procurement regulation (yet). One of these additional policy goals involves 
the elimination of some disadvantages of the system of judicial review of public procurement cases by the ordinary 
courts. 
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As is the case in many Member States of the European Union, starting legal proceedings before the ordinary courts 
is a costly and time-consuming business in the Netherlands. This particularly goes for SME’s operating in the 
market of public contracts. It is true that the procedures offered by the Dutch ordinary courts for reviewing the 
award of public contracts – as well as the legal remedies available to economic operators for breaches of EU public 
procurement law – are in accordance with the Remedies Directives. However, as has been pointed out by the 
Minister of Economic Affairs in his explanation to the draft of the Public Procurement Act 2012, particularly 
SME’s are reluctant to start legal proceedings in matters of public procurement [2]. The reason why SME’s 
experience a threshold in this respect can be found in the high costs incurred when starting a lawsuit, and the well-
known saying: “don’t bite the hand that feeds you”. The primary consequence of this threshold is that an SME will 
frequently experience a double dissatisfaction: it will not only see the public contract slip through its fingers, but at 
the same time sense the frustration of not being able to make its complaints heard in a satisfactory manner. The 
Minister has argued that the further consequence of this is that the relevant contracting authorities will not be 
informed on complaints, if any, hence preventing them to improve their tendering procedures in the future [3]. 
 
Having regard to the aforesaid policy reasons, art. 4.27 of the Dutch Public Procurement Act 2012 now imposes a 
duty upon the Minister to establish a Public Procurement Experts Committee for the purpose of independent 
complaints review in matters of public procurement. Prior to the coming into force of the Act, a working group 
under the aegis of the Ministry of Economic Affairs was instructed to advise on the purpose and tasks of the 
Committee and to elaborate on the practical and regulatory conditions under which the Committee would have to 
carry out its tasks. Having regard to the final report of the working group [4], art. 2(1) of the Decree of the Minister 
establishing the Public Procurement Experts Committee, hereinafter referred to as: ‘the Decree’ [5], specifies the 
purpose of the Committee as: ‘to contribute to the resolution of public procurement complaints by processing them 
quickly, carefully, and accessibly. The Committee is also intended to improve the level of professionalism of public 
procurement practices and to bring about a learning effect at enterprises, contracting authorities, and special sector 
companies’ [6]. Given this purpose, the Committee’s duties are twofold: mediating between parties involved in 
complaints; and issuing non-binding opinions on complaints [7]. 
 
3. Organisation and status of the Public Procurement Experts Committee 
 
Art. 3(1) of the Decree states that the Committee shall consist of at least a Chair and a Vice-Chair. At present, the 
Committee consists of a Chair and a Vice-Chair only [8] who have been appointed by the Minister for a maximum 
term of two years and may be re-appointed [9]. 
 
In order to properly perform its duties, the Committee may engage the services of one or more experts who shall be 
independent and unbiased in performing their work for the Committee. [10]. Shortly after the Committee was 
established, 90 experts were selected by the Chair and Vice-Chair on the basis of their special expertise, knowledge, 
or experience of a specific area of public procurement law or government procurement, or their technical 
proficiency relating to a specific sector [11]. The names of these experts, as well as the information regarding their 
professional background, has been published on the Committee’s website [12]. The experts are subject to a Code of 
Conduct with regard to the work they perform for the Committee [13]. If the Committee involves experts in the 
processing of a complaint, it must inform the parties of the experts’ names. In appointing experts to process a 
specific complaint, the Committee may only appoint experts who have declared themselves to be independent and 
unbiased in accordance with the Code of Conduct [14]. 
 
Whether a complaint will be processed by the Chair and/or the Vice-Chair alone or by the Chair and/or the Vice-
Chair with the support of one ore more experts, is a decision to be taken by the Committee [15]. Until now, the 
Chair and the Vice-Chair have dealt with most of the complaints – 70 in total – submitted to the Committee. In 5 
instances, the Committee has engaged the services of an expert. In one case, even two experts were engaged. 
 
The office and records of the Committee are physically located in the buildings of the Ministry of Economic 
Affairs. Apart from this practical relationship between the Committee and the Ministry, there is also a formal 
relationship between them. Firstly, the Minister has the power to appoint, re-appoint, suspend and dismiss the 
members of the Committee [16]. Secondly, he finances the Committee’s budget (€ 210.000 per annum), provides 
the Committee with an administrative office, and puts staff at its disposal [17]. Thirdly, before 1 March of each 
year, the Committee has to publish a report accounting for its work of the previous year and must send a copy of 
this annual report to the Minister. In addition to this, the Minister will evaluate the Committee’s performance before 
1 April 2015 [18]. 
 
Despite this formal relationship between the Minister and the Committee, art. 3(2) of the Decree warrants the 
autonomy of the Committee by stating that its members shall be independent and unbiased. The independency of 
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the Committee is also reflected by the fact that the administrative office that has been put at its disposal by the 
Minister, is to report exclusively to the Committee [19]. 
 
4. The Public Procurement Experts Committee’s complaints procedure  
 
4.1 Preliminary remarks 
 
The Committee has established its practices in writing in the Rules of the Public Procurement Experts Committee 
(hereinafter referred to as: ‘the Rules’) pursuant to art. 6(1) of the Decree [20]. The Rules deal with matters 
regarding the Committee’s competence (paragraph 4.2); the definition of complainants (paragraph 4.3); the 
submission of a complaint (paragraph 4.4); the Committee’s refusal to process a complaint (paragraph 4.5); the 
choice between mediation and the issuing of an opinion (paragraph 4.6); the procedure of processing a complaint 
as such (paragraph 4.7); and the interference between a complaint procedure before the Committee and legal 
proceedings before the ordinary courts (paragraph 4.8). We will elaborate on these matters below. 
 
4.2 When is the Committee competent to process a complaint? 
 
As was explained above, the primary objective of the Committee is to contribute to the resolution of public 
procurement complaints. Art. 1(c) of both the Decree and the Rules defines the notion of ‘complaint’ as: ‘an 
expression of dissatisfaction by one party regarding the acts or omissions of another, to the extent that such acts or 
omissions fall within the scope of the Dutch Public Procurement Act 2012’. Practice shows that this definition 
particularly prevents the Committee from dealing with a complaint if it relates to a tendering procedure for which a 
contract notice was published before 1 April 2013.   
 

 
Complaints submitted in total 
 

 
70 

 
Complaints outside the scope of art. 1(c) of the Rules 
 

 
7 

Figure 1: Complaints beyond the 
Committee’s competence.  

 
As regards the substance of complaints that have been submitted so far, the definition of art. 1(c) of the Decree and 
of the Rules hardly limits the Committee’s competence. Figure 2 shows the variety of ‘acts’ and ‘omissions’ the 
Committee has considered – albeit implicitly – to ‘fall within the scope of the Dutch Public Procurement Act 2012’ 
for reason that they amounted to a violation of a provision under the Act. These ‘acts’ and ‘omissions’ have been 
retrieved from the complaint forms (see paragraph 4.4) that the Committee received in all 70 complaints that have 
been submitted between 1 April 2013 and 1 March 2014. Hence the figure includes ‘acts’ and ‘omissions’ that 
occurred in complaints outside the scope of the definition – referred to in art. 1(c) of the Decree and the Rules – for 
reason that they involve a tendering procedure for which a contract notice was published before 1 April 2013.  
 

 
‘Acts’ and ‘omissions’ referred to in 70 complaint forms 
 

 
106 

 
Choice of tendering procedure  
Choice of economic operators in the event of negotiated contract 
without prior notification 
Formulation and/or application of exclusion criteria 
Formulation and/or application of criteria regarding economic 
and financial standing and regarding technical capacity and 
ability 
Formulation and/or application of technical specifications and 
conditions of contract 
Formulation of contract award criteria 
Contract award decisions 
Setting and/or application of time limits 
Inadequate communication contracting authority 
Improper behaviour contracting’s authority’s advisor 
Other  
 

 
7 
4 
 
6 
9 
 
 
16 
 
22 
11 
7 
11 
3 
10 

Figure 2: Substance of complaints. 
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Although it has not been tested yet, an ‘act’ or ‘omission’ is considered not to fall within the scope of the Dutch 
Public Procurement Act 2012 if it would merely involve the breach of a public contract that was concluded 
following a public tendering procedure. An ‘act’ or ‘omission’ would, however, meet the definition of art. 1(c) if it 
would amount to a substantial modification of a public contract without a new procurement procedure [21]. A 
general restriction follows from art. 8(4) of the Rules, stating that complaints may not be submitted regarding the 
general public procurement policy of a contracting authority. The Committee has not yet tested this provision. 
 
4.3 Who can complain? 
 
According to art. 7(1) of the Rules, complaints may be submitted by (a) economic operators that wish to acquire 
public contracts; (b) industry organisations that act on behalf of one or more economic operators; and (c) 
contracting authorities. So far, the Committee did not have to deal with complaints submitted by contracting 
authorities yet. This seems to confirm the criticism that was expressed towards the preliminary report of the 
working group when it advised the Minister of Economic Affairs to include the possibility for contracting 
authorities to submit a complaint. Critics argued that contracting authorities do not feel the need to be able to 
submit complaints.  
 
The bulk of all 70 complaints received by the Committee so far have all been submitted by economic operators that 
wish to obtain public contracts: (potential) candidates and (potential) tenderers. Practice shows (see figure 3) that a 
vast majority of complainants are SME’s.  
 
In a few cases, complaints were submitted by industry organisations acting on behalf of one or more economic 
operators that wish to acquire public contracts. Submitting a complaint via an industry organisation allows an 
individual economic operator to remain anonymous and to circumvent the restriction of art. 7(3) of the Rules that 
prohibits the submission of anonymous complaints. 
 
According to art. 7(2) of the Rules, subcontractors may submit complaints regarding contracting authorities, but 
they cannot submit complaints that relate to their relationship with a principal contractor. They idea is that the 
former type of complaints can in principle involve the ‘act’ or ‘omission’ of a contracting authority falling within 
the scope of the Dutch Public Procurement Act 2012, whereas the latter type of complaints can not. However, the 
Committee has not yet tested this provision either. 
 

 
Complaints submitted by individual economic operators 
Complaints submitted by industry organisations 
 

 
66 
4 

 
Complaints submitted by SME’s 
Complaints submitted by major economic operators 
 

 
60 
10 
 

Figure 3: Complainants. 

 
4.4 How to submit a complaint? 
 
Submitting a claim to the Committee is not only free of charge [22], it also requires hardly any formalities to be 
fulfilled. According to art. 9(1) of the Rules, a complainant must submit his complaint electronically using the 
complaint form on the Committee’s website [23]. The complaint must contain the name and address of both the 
complainant and the contracting authority, as well as a description of the complaint. The complainant must clearly 
state what the complaint regards. He must also substantiate the complaint and include all of the relevant information 
needed to adequately process the complaint. The form must also include a statement by the complainant concerning 
a remedy for the complaint.  
 
In the event that a complaint is not sufficiently substantiated and documented, the Committee may refuse to process 
it [24]. The Committee’s opinions on complaints that have published so far, however, show that the Committee 
does not hold on very strongly to these requirements. The Committee is willing to objectively interpret the 
statement of complaint in order to establish what ‘act’ or ‘omission’ within the scope of the Dutch Public 
Procurement Act 2012 is the object of the complaint. By the same token, the Committee does not require that the 
complaint must be substantiated by referring to specific provisions of the aforesaid Act or to any by-laws pursuant 
to the Act. Instead, the Committee will try to establish itself the relevant provisions that might have been violated 
by the contracting authority, having regard to the (interpreted) statement of complaint. Only in the – rare – cases 
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where the statement of complaint is too vague, or where it has been documented in an insufficient manner, the 
Committee will regard the aforesaid requirements not to be fulfilled. And even in such cases the Committee has 
shown a willingness to allow the complainant to restate his complaint and/or to furnish additional documents. 
 
4.5 When will the Committee refuse to process a complaint? 
 
Even if a complaint fits the definition of art. 1(c) and meets the requirements stated in art. 9(1) jo. 8(2) of the Rules, 
the Committee can decide not to process it. It can do so either for general policy reasons or for specific reasons 
related to the non-observance of formal requirements in the case at hand. 
 
According to art. 10(1)(b) of the Rules, the Committee may refuse to process a complaint if processing the 
complaint would not sufficiently serve to fulfil the Committee’s purpose. This may also be the case if the 
expectation arises that there will be few or no opportunities for the Committee to fulfil its role. Art. 10(1)(c) of the 
Rules states that the Committee may decide not to process a complaint if the relative relevance the Chair attributes 
to the complaint submitted makes processing it impossible, given the number of complaints already being 
processed. Up till now, the Committee has not refused to process a complaint on the basis of any of these policy 
grounds. 
 
According to art. 8(3) jo. art. 10(1)(a) of the Rules the Committee must refuse to process a complaint regarding 
which judicial proceedings have been instituted or a court has rendered a judgment. So far it has not occurred that 
the Committee had to decide to refuse a claim for the aforesaid reason. It has occurred, however, that a complainant 
decided to start a lawsuit regarding an issue that was already the object of a complaint submitted to the Committee. 
Art. 11(6) and 11(7) of the Rules deal with this particular situation, which we will discuss in paragraph 4.8 below. 
This is not a situation where the Committee can refuse to process the complaint (at all). Instead, the Committee will 
have to suspend its processing.  
 
The Committee’s practice shows that the most important ground for refusal is to be found in art. 8(1) jo. 10(1)(a) of 
the Rules: a complaint will only be processed if the contracting authority has been notified of the complaint and has 
been afforded a reasonable term to respond to it. The obvious reason for this rule is to be found in the purpose of 
the Committee described in paragraph 2 above. A quick, careful, and accessible resolution of public procurement 
complaints, in combination with an improvement of the level of professionalism of public procurement practices, 
can only be achieved by encouraging the parties involved to discuss and resolve the complaint as much as possible 
between them. Resolving a complaint either by the Committee or by an ordinary court is considered to be ultimum 
remedium. The corollary of this is that the complainant must be stimulated to notify the contracting authority of the 
complaint prior to submitting the claim to the Committee. 
 
Figure 4 shows that a considerable amount of complaints within the Committee’s competence have been refused for 
reason that the complainant did either not notify the contracting authority or – in cases where he did so notify – did 
not afford the contracting authority a reasonable term to respond to the complaint. These complaints include the 
ones that involve a situation not adequately dealt with by the Rules. In the situation we have in mind, the 
complainant has sent a notification to the contracting authority of – what he subjectively regards to be – a complaint 
in the sense of art. 1(c) of the Rules. Having regard to the context and the wording of the notification, however, the 
contracting authority did not have to perceive the notification – from an objective point of view – as a complaint in 
the aforesaid meaning. What has happened in such situations is that the complainant, in his notification to the 
contracting authority, did indeed express certain concerns regarding the tendering procedure at hand but failed to 
make sufficiently clear that this expression of concerns was to be understood as a notification of complaint in the 
meaning of art. 8(1) of the Rules. In situations like these, the Commission has refused to process a complaint on 
several occasions. 
 

 
Complaints submitted in total and within the Committee’s 
competence (see figure 1) 
 

 
63 

 
Complaints refused: no prior notification to contracting authority 
at all 
Complaints refused: contracting authority is not afforded 
reasonable time to respond 
 

 
10 
 
6 

Figure 4: Refused complaints. 
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When the Committee refuses to process a complaint, the complainant must be notified of the reasons for this refusal 
pursuant to art. 10(2) of the Rules. In this notification the Committee always advises the complainant to remove the 
reason for refusal by (adequately) notifying the contracting authority of the complaint and by affording the latter a 
reasonable term to respond to the complaint. In addition the Committee advises the complainant to resubmit the 
complaint, in the event that the aforesaid notification does not result in a resolution of the complaint between the 
parties. Complainants have followed this advise on several occasions, which eventually resulted in the resubmission 
of 8 complaints. These complaints have been taken into account in figure 6 (see paragraph 4.7) in the calculation of 
the ‘Complaints submitted in total and within the competence of the Committee (see figure 1) including complaints 
resubmitted after refusal (see figure 4)’. 
 
4.6 Mediation or issuing an opinion? 
 
Once the Committee has decided that it will process a complaint, it will have to take a further decision pursuant to 
art. 11(3) of the Rules whether to first attempt to mediate between the parties in order to reach an amicable solution, 
or to start immediate proceedings to issue a (non-binding) opinion. So far, the Committee has tried to mediate 
between the parties only once. In the end, that particular complaint had to be processed by issuing an opinion after 
all, given that the mediation attempt turned out not to be fruitful. The reason why the Committee has been very 
reluctant to process complaints by means of mediation, up till now, is that many complaints require a rather 
technical application of rules of public procurement law to the facts of the case. The parties involved do not have 
differing opinions as to these facts: they differ as to the interpretation of the rules and/or their implication of the 
facts that lie between them. In addition to this, starting a bilateral mediation in the middle of a (EU) regulated 
public tendering procedure might provoke complaints – or even lawsuits – from other economic operators having 
an interest in the said procedure. To cut a long story short: the Committee picks its occasions to try mediation as a 
means of processing public procurement complaints very carefully.  
 
4.7 How to process a complaint? 
 
If the Committee decides to process a complaint for the purpose of issuing an opinion, the complainant and the 
contracting authority will be notified of that fact and provided with a brief description of how the rest of the 
procedure will be carried out [25]. The Rules do not provide for detailed provisions as to how to carry out the 
procedure. Instead the Rules instruct the Committee to apply well-known general principles. Firstly, the Committee 
must observe the principle of hearing both sides of an argument when processing a complaint [26]. Secondly, the 
Committee must strive to strike an adequate balance between processing speed and the due care that must be 
exercised throughout the procedure [27]. 
 
The Committee’s standard application of the first principle is that the complaint form, as well as additional 
documents to which the complainant refers in that form, is sent to the contracting authority together with a request 
to respond to the complaint. Upon receipt of that response, the Committee will send it to the complainant together 
with any documents to which the contracting authority has referred in his response. Up till now, it has not occurred 
that the Committee has requested the complainant to react on the contracting authority’s response. It occasionally 
occurs, however, that the Committee requests additional information, either from the complainant or from the 
contracting authority pursuant to art. 11(4) of the Rules. Art. 9(2) of the Rules requires the Committee to treat all 
information exchanged as confidential, to the extent that the information contains any confidential or commercially 
sensitive materials. 
 
At this stage of the procedure, and based on the information it has gathered, the Committee will render an opinion 
in writing regarding whether or to what extent the complaint is justified [28]. The Committee will do so in 
accordance with the second principle mentioned above: it will strike a balance between processing speed and due 
care. In practice, this means that the Committee will give priority to complaints where time is of the essence. These 
complaints involve tendering procedures where time limits – either for the receipt of requests to participate or for 
the receipt of tenders – have not expired yet. The same goes for complaints involving tendering procedures where 
the standstill period required under art. 2a(2) of Directive 2007/66/EC, for the purpose of effective review of a 
contract award decision taken by the contracting authority, has not expired yet. The Committee’s track record so far 
shows that if time is of the essence, complaints are processed faster than in the absence of pressing time limits. 
 

 
Complaints processing days when time is of the essence  
 

 
30 

 
Complaints processing days when time is not of the essence 

 
72 
 

Figure 5: Complaints processing days. 
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Once the Committee has rendered an opinion, it has to notify both the complainant and the contracting authority of 
it [29]. In all cases in which there are possibilities for doing so, the Committee must provide the parties with 
recommendations for resolving the complaint in addition to the opinion rendered [30].  
 
Since its first year of existence, the Committee has issued an opinion in 26 complaints, comprising a total of 51 
issues to be resolved. The Committee was still processing 11 complaints per 1 March 2014, whereas 7 complaints 
were suspended and 3 others withdrawn at that date.  
 

 
Complaints submitted in total and within the competence of the 
Committee (see figure 1) including complaints resubmitted after 
refusal (see figure 4) 
Total amount of issues 
 

 
47 
 
 
102 

 
Opinions on complaints rendered in favour of complainant 
Total amount of issues 
 
Opinions on complaints rendered in favour of contracting 
authority 
Total amount of issues 
 
Opinions on complaints rendered partly in favour of complainant 
and partly in favour of contracting authority 
Total amount of issues in favour of complainant 
Total amount of issues in favour of contracting authority 
 

 
9 
11 
 
4 
 
6 
 
13 
 
15 
19 

 
Complaints still being processed 
 
Processing of complaint suspended by Committee: complainant 
has started interlocutory proceedings in ordinary court 
 
Processing of complaint suspended by Committee: contracting 
authority is investigating tendering procedure 
 
Complaints withdrawn 
 

 
11 
 
4 
 
 
3 
 
 
3 

Figure 6: Opinions rendered. 

 
According to art. 12(2) of the Rules, opinions and recommendations issued by the Committee are not binding. 
Hence it is for the contracting authority to decide whether and to what extent he will observe the Committee’s 
findings. As will be explained in paragraph 4.8 below, however, a complainant can use the Committee’s opinion, 
rendered in his favour, as an argument for legal proceedings against the contracting authority before the ordinary 
courts.  
 
According to art. 13(1) and (2) of the Rules, the Committee may publish opinions on complaints, either in full or in 
an abridged version of the original opinion, in anonymised form on its website. With the parties’ consent, the 
opinion may be published including the names of the parties involved [31]. The Committee may forego publishing 
an opinion if, in the Chair’s view, it will not improve the professionalism of, and/or offer a sufficient learning effect 
to, contracting authorities and/or economic operators [32]. On 1 March 2014, 13 out of 26 opinions rendered were 
published in full on the Committee’s website [33]. The reason why not all 26 opinions were published at that date 
has to do with the fact that contracting authorities are reluctant to give their consent for publication in the event that 
the tendering procedure has not ended yet [34]. 
 
4.8 Public Procurement Experts Committee or ordinary court?  
 
One of the key decisions an economic operator will need to make in the event of a public procurement complaint is 
whether to submit that complaint to the Committee or to start interlocutory proceedings before an ordinary court. 
Both options have their advantages and disadvantages. First of all, having a complaint processed by the Committee 
is free of charge. In addition, legal costs can be reduced given that the procedure does not require the involvement 
of qualified lawyers. Costs can further be reduced for reason that the procedure hardly requires any formalities to be 
fulfilled. Another advantage involves the swift handling of complaints by the Committee, although practice shows 
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that ordinary courts are also able to deal with complaints in interlocutory proceedings in a relative short period of 
time. Finally, what a court in interlocutory proceedings cannot do – contrary to the Committee – is to call upon 
experts, and to provide the parties in the case at hand, as well as practice at large, with recommendations. The 
obvious disadvantage of submitting a complaint to the Committee is that it cannot give a binding ruling, unlike an 
ordinary court [35]. Another disadvantage – to be discussed further below – is that the submission of a complaint to 
the Committee does not suspend the tendering procedure that is the object of the complaint [36].  
 
A complainant cannot have the best of both worlds by starting parallel proceedings before the Committee and an 
ordinary court at the same time. As was explained in paragraph 4.5, art. 8(3) jo. art. 10(1)(a) of the Rules compel 
the Committee to refuse to deal with a complaint regarding which judicial proceedings have been instituted or a 
court has rendered a judgment. By the same token, if a complainant requests an ordinary court for an interlocutory 
ruling in a matter that is already the object of a complaint submitted to the Committee, the parties must immediately 
notify the Committee thereof pursuant to art. 11(6) of the Rules. According to art. 11(7) of the Rues, the Committee 
will then have to suspend its processing of the complaint until the court has rendered judgment (see also figure 6). 
Contrary to this provision, the Committee may decide to resume processing a complaint if a request to that effect is 
jointly submitted by both parties or the adjudicating court, provided that the court suspends its hearing of the 
matter. The Committee has, however, not gained experience with this procedure yet. 
 
What a complainant can do, is to submit a complaint to the Committee in order to obtain an opinion in his favour, 
whereupon he can request an interlocutory ruling from an ordinary court and support that request by referring to the 
Committee’s opinion. Practice shows, however, that complaints are often submitted during the standstill period 
required under art. 2a(2) of Directive 2007/66/EC. 
 

 
Complaints submitted in total 
 

 
70 

 
Restricted procedure: contract notice is published, time limit for 
the receipt of requests to participate has not expired 
Restricted procedure: selection of candidates completed, time 
limit for the receipt of tenders has not expired 
Open procedure: contract notice is published, time limit for the 
receipt of tenders has not expired 
Time limit for receipt of tenders has expired, notice of award 
decision has not been communicated 
Notice of award decision has been communicated, standstill 
period has not expired 
Standstill period has expired, contract has not been concluded 
Contract has been concluded 
Contract has been prolonged without prior tendering procedure 
Other  
 

 
4 
 
12 
 
13 
 
6 
 
22 
 
1 
4 
4 
2 

Figure 7: Time of complaint submission. 

 
According to art. 9(3) of the Rules the submission of a complaint to the Committee does not suspend the tendering 
procedure that is the object of the complaint. This puts a high pressure on the complainant’s decision whether or not 
to submit the complaint to the Committee. The obvious risk is that – in the event the Committee turns out not to be 
able to process the complaint before the expiry of a relevant time limit, particularly the standstill period referred to 
above – the complainant will be barred from requesting an interlocutory ruling from the court. Practice shows that 
this risk has already caused complainants in 4 complaints (see figure 6) to abort the procedure before the 
Committee and to bring their complaints before the ordinary courts. On the other hand, in order to control the 
aforesaid risk, the Committee can request the contracting authority to postpone taking a decision in the tendering 
procedure until the Committee has issued its opinion [37]. Although contracting authorities are not obliged to 
comply with this request, the Committee’s experience is that they are prepared to do so in half of the relevant 
amount of complaints. 
 
5. Conclusion: some observations on the impact of the Public Procurement Experts Committee 
 
To conclude this paper we would like to share a few observations regarding the practical impact of the Committee 
during its first year of existence. These observations are based on our day-to-day experience as Chair (Janssen), 
Vice-Chair (Jansen) and Secretary (Muntz-Beekhuis) of the Committee. We would like to emphasize that these 
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observations are not based on a thorough impact assessment. Such an assessment will have to be carried out by 
others, on the Ministry of Economic Affairs behalf, early 2015 [38]. 
 
First of all, we can see that the amount of cases dealing with issues under the new Public Procurement Act 2012, 
and brought before the ordinary courts since 1 April 2013, is relatively small – approximately 25 cases [39] – in 
comparison to the amount of complaints that have been submitted to the Committee since that date – i.e. 70 
complaints – involving similar issues under the new Act. It is too premature to draw conclusions on the relation, if 
any, between the substantial decrease of the amount of cases brought before the ordinary courts – in comparison to 
previous years, when it was not unusual to have 150 to 200 published interlocutory rulings per annum – and the 
mere existence of the Committee. There may be other reasons for that decrease, such as the fact that both economic 
operators and contracting authorities are still in the process of getting familiar with public procurement procedures 
under the new Act. Nevertheless, the difference between the total amount of complaints submitted to the 
Committee, in comparison to the amount brought before the ordinary courts, is quite amazing. 
 
Secondly, economic operators inform us that they are sometimes successful in managing to accomplish that 
contracting authorities – simply by mentioning that they contemplate the submission of a complaint to the 
Committee – reconsider their tendering procedures. We also occasionally experience that contracting authorities 
show a willingness to do so once a complaint has been submitted to the Committee. By the same token, we received 
feedback from some contracting authorities, explaining that they decided to follow the Committee’s opinion that 
was issued in favour of the complainant.  
 
Thirdly, and finally, we have recently experienced that a complainant, following the issuing of a favourable opinion 
by the Committee, decided to start interlocutory proceedings for reason that the contracting authority refused to act 
upon the opinion issued. Subsequently, the court ruled in favour of the complainant by following the line of 
reasoning it found in the Committee’s opinion [40].  
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Abstract 

Trade is one of the most important and the oldest transactions in the history. Countries cannot be strong and 
dependent, unless their economic, social and political relations are very good. Trade process have played an 
active role not only in the movement of money and goods, but also in the convergence civilizations, cultures, 
religions among peoples and nations, where the primary role has centred on the flow of goods, capital, human 
resources and services.  This paper tends to focus on comparison of trade under Arabic legislation and to 
compare it to that of western based economies. A large number of companies make use of the concept of for 
commercial purposes. The Islamic religion defines Sharia law that governs the financial transactions .The law 
prohibits the acceptance of specific interest and fees on money lending and the application or Riba denotes that 
any excess monetary consideration should be done with due consideration. The study here thus tries to 
correlate different factors affecting the adoption of e-procurement by businesses that follow these Islamic laws 
of banking and trade. 

This papers hopes to begin the debate that there are differences in trade, and as such differences in 
procurement and thus differences in e-procurement when a seen through alternative lens. The paper aims to 
illustrate the characteristics of e-commerce from an Islamic economic perspective. The current study also 
explains the meaning of regular and electronic commerce in the Islamic world view by comparing this with the 
western culture and its modern perspectives.  

Knowledge has shown over a period of one thousand years that the Islamic religion provides us a whole range 
of systems for social life that differs to current western democracies. There are systems for transactions, 
family, economy and other life issues even including war  system  . 

This paper will discuss background to trade procurement and e-procurement from an Islamic point of view. 
This paper will begin a discussion of how to define procurement from a cultural viewpoint in the same way 
that it has been defined from an economic point of view.  

 
.H\ZRUGV� Public procurement, Islamic trade perspective, E-procurement, E-commerce 
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Background  
The Quranic verses and hadith are clear on the explanation of every single thing belongs to the daily life issues 
of people not only Muslims. Allah said in the Quran in Surratt Alanam ‘38’ [1]  (We have neglected nothing in 
the Book), which means all thing has been explained in the Quran. The gifts of Allah Almighty make Islamic 
legislation valid for every time and place. No problem either small or large has been ignored or not explained 
within the Quaran. Although this seems to counter any discussion of the pragmatics of economic life, within 
this process lies the foundation of economic life for 1.6 billion people in the world today. 

The rules of Islamic legislation are based on one of the four assets which are: The Quran first, secondly the 
vitae ‘Sunnah’ of the Prophet Muhammad (Allah blesses him and gives him peace), thirdly any consensus of 
scholars and scientists, fourthly and lastly the measurement which will be more explained later.  

According to [2] ,  Islamic  economics  is  “the  ‘economic  system,’  on  the  one  hand,  and  ‘the  economic analysis 
thereof,’  on  the  other”  (p.  52). Trade is one of the most important and the oldest transactions in the history and 
its importance has increased in recent centuries as exemplified in figure1.  

 

 

 

 

 

 

 

 

Fig. 1. The Islamic System Source: [3] 

 

In starting this paper we are hoping to explore the question  
 
What are the implications/opportunities when applying Islamic rules and legislation of e-commerce? 
 
The question has arisen due to the development of legislation in a number of countries dealing with the Islamic 
banking systems. In December 2012 at Dublin City University said [3] that there are many current debates of 
applied Islamic banking in European countries, including Ireland. He also explained that the debate about the 
application of the term ‘Riba’ (interest in Islamic banking) may be an influencing factor in the development of 
e-commerce. 
�
Experience has proven a long ago through balancing of the conditions of communities and cities that the 
Islamic religion provides us a whole range of systems for virtuous life suitable for each country and time. In 
other words according to [4] 
 

‘‘Although there is a great deal that is common among the worldviews of most major religions of the 
world, particularly those of Islam, Christianity, and Judaism, it may not be possible to say the same 
about the worldviews of Islamic and conventional economics. The worldviews of both disciplines are 
radically different’’.  

The Islamic System including the economic activity

 



 
 

3 
 

 
If Islam can be shown to be capable of providing fruitful vision to illuminate the modern conscience, then all 
mankind and not only Muslims, have a stake in the outcome [5]. 
 
The trade process played an important role in the convergence between civilizations, cultures, religions among 
peoples and nations, where the primary role has centred on the flow of goods, capital, human resources and 
services role also in the movement of money and goods. Trade has passed through several stages.  

Firstly trade in antiquity has been known since primitive families decided to allocate their daily activities 
rather than focusing on the same activity. Some of them focused on farming and getting crops, and some of 
them focused on fishing for the purpose of obtaining meat and so on. Groupings developed their skills in one 
of these areas and traded surplus production to another family and what later became known as barter was in 
many ways the first acts of procurement. Then slowly evolved with development of time by widgets and 
increasing of people until the time of the ancient Egyptians, Phoenicians, Babylonians and Greeks who 
exchanged trade across the Mediterranean, but these exchanges were limited [6].   

Secondly trade in the Islamic state, in that time, Muslims were very careful to create large and competitive 
markets only in their home and neighbouring countries. The Prophet Muhammad was Keen to travel his 
companions in the corners of the earth to search for their livelihood, to be active in trade. This led to the traits 
being associated with Islamic trade such as sincerity and honesty. Islamic trade also helped and gave safe 
passage for traders from a non-Muslims background. Muslims used the normal roads and camels due to lack of 
knowledge of the sea until the government of Caliph Muawiya (661-679 AD). He was the first to use marine 
routes for trading. Muslim countries increased many commercial activities between themselves India and 
China. The trade included silk fabric, Damascus weapons, Cordoba skins and Fragrances from Africa to a wide 
range of countries [6]. 

A large number of Muslim and Arab scholars made valuable contributions over the Islamic centuries, 
including Abu Yusuf (d. 798), al-Mas‘udi   (d.   957),   al-Mawardi (d. 1058), Ibn Hazm (d. 1064), al-Sarakhsi 
(d.1090), al-Tusi (d. 1093), al-Ghazali (d. 1111), al-Dimashqi (d. after 1175), Ibn Rushd (d. 1198), Ibn 
Taymiyyah (d. 1328), Ibn al-Ukhuwwah (d. 1329), Ibn al-Qayyim (d.1350), al-Shatibi (d. 1388), Ibn Khaldun 
(d. 1406), al-Maqrizi (d. 1442), al-Dawwani (d.1501), and Shah Waliyullah (d. 1762),. For a brief account of 
some of these contributions, such as [15], [18] , [16] , and Siddiqi (1992). These described the economics of 
trade and the rules of buying (procurement) and selling  

Thirdly after the collapse of Roman civilization, Europe experienced a dark that lasted many centuries as a 
result of the chaos and conflict has had a negative impact on European trade, where there was a limited role in 
the exchange and agriculture with the exception of some exchanges between Italy and the Islamic countries. In 
European Renaissance and after industrial revolutions technology played a prominent role in the flow of 
wealth and the complexity of needs than the impact on the trade routes of domestic and international, increased 
sophisticated to our time and that began to emerge in which the beginning of change for trade traditional to 
electronic commerce [7]. 

 
One of the positive characteristic is for the ‘society’ by increasing the competitive capability and products 
because of the easy access to customer centres, also for the international delivery and it is unique for the quick 
dealing between the buyers and suppler. E-commerce in theory should create more job positions in the small 
and medium business SMEs which can become connected with the global markets. The e-commerce also gives 
transparency for a better and easier service. It helps the investors and businessmen doing their job by applying 
the e-government in the society [8].  
 
Ecommerce is said to make significant cost savings through structural changes in productivity and delivery of 
government information and services [9]. Procurement defined in terms of activities such as, the purchasing 
function, storage, transportation, quality control and invoicing. The use of technology at each of these stages is 
in  essence  the  “e”ing  of  trade [10].  
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There are however many materials are not allowed in certain countries, such as sex movies, weapons and 
others that harmful to the humans in particular those within the Islamic influence. Therefore it has not been 
taken into account when advertising and promotion of these goods the boundaries of religion and traditions 
that exist within conservative societies. The use and permanent development of Internet services requires in 
many cases a well-developed infrastructure and large financial commitments. The issue for many Islamic 
states is that there are well developed trade systems built up over one thousand years, but that the 
infrastructures that are being imposed are western in orientation and are odds with the current and traditional 
systems. 

Islamic businessmen must ensure that they strictly followed the Islamic principles of conducting business. It is 
important that there should be  clarity  in  communication  avoid  interest  (Riba’)  and  ensure that all the pillars of 
Islamic contract are met [11]. Mainly the (Riba) is forbidden from Allah as per hadith of prophet Muhammad 
said  ‘God  has  permitted  trading  and  forbidden  usury’.  
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
Fig. 2. Disputes about the Meaning of Riba [14] 

The debate that may ensue is that although e-commerce is well developed in western society there is a risk that 
the transactions themselves may not meet the strict Islamic principles. This is especially through where large 
public contracts are at stake.  

There is also a perception that non-Muslims traders are interested in gaining money regardless of the way of 
getting it even if harm many others from society, but the Islamic legitimacy urges to do trading under a 
limitation of morality. This is particularly well debated in public since the financial troubles of 2008.  

The Islam religion encourages trade as per in the Quran in Ayah 20,Surrt Almozaml [1] "The others were 
searching in the earth seeking the grace from Allah’’ which means searching in the earth to walk and navigate 
from place to place for the purpose of trading with all nations.  

In addition prophet Muhammad (Allah bless him and give him peace) inspire his friends to be in a good 
manner in trading as he said in hadith (Any Muslim trader who well behave, loyalty, honesty will be with 
prophets and saints and martyrs on the Day of Resurrection). Likewise Ayah 29, Surratt Annesaa in Quran 
said [1]  (O ye who believe, do not consume your monies among yourselves unjustly). 

Basically, all legislation including the Islamic rules as according to the Quran [1], are seen to be supporting the 
interest of people in all times and places. 

Disputes about the Meaning of Riba   
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However in many cases the transactions between people are only for money. These transactions may in many 
case interest rights with others such as the transmission of property compensation and contract. The basis in 
Islamic law is the economic interest (Almaslaha) which endorses the principle known as fetching benefits. 
There is an issue that this may be not addressed through current western commerce. 

There is no doubt that Islamic legislation based on taking into account the public interest (Almaslaha) in all 
human transactions because its purpose is to bring happiness and freedom [12]. The measurement of all the 
interest is derived from the alliance human nature and considered this custom innate measure of humanitarian 
law and the basis of creating. This interest is one of the most important foundations in the e-commerce 
applications. According to Alshatebi,  

‘‘one   of   the   famous   scholar   in   Islamic   legislation’,   cautioned the need for caution and taken it to 
consider the consequences and business avoid prohibits where text that an asset sale is necessary and 
prevent prejudice, ignorance and prevent the sale of zero except of impurities” 

 
All these topics would not be legitimate transactions unless based on forensic evidence which in Islamic are Al 
Qur’an Alkarem, the vitae of the Prophet 

The   Ijma’ is (consensus of imams or scholars) and the last, fourth, and accurate one is the ‘qiyas’   analogy 
because not everyone can make it. The following figure 3 shows the fundamental resources of Islamic 
legislations, more than thousand four hundred years ago. 

 

 

 

 

 

 

Figure2. Source: Lahsasna A. 2010, 25-29 

 

 
Fig. 3. Sources of Islamic Rules and legislations [14] 

The legislative and cultural systems differ between Western economies and Islam both in how to they place 
and in their terms and provisions or even their effects. For example, some  

The two forms of Riba in ‘Buyu’  trading  in  the Islamic context; is  ‘Riba-al-nasiah’  or  Ribawi  Financial  claims  
based on fixed and pre-determined return such as conventional interest rates. The other form is  ‘Riba-al-fadl’  
involves unfair trade, market manipulation or trade under duress [17]. Riba Duyun which is lending or 
borrowing has also two forms, one is  Riba  ‘Al-Qard’  or  credit  that is known as interest on loans in recent age, 
and the other one is Riba Al-Jahiliyyah that is known as interest on loans in late age. (See figure.4 below, 
classification of Riba) 

Muslim societies are a living example of the debilitating effects of interest-based finance. The most sadly 
reflected in just about every country in the world, with daily-ballooning interest payments to the World Bank, 
International  Monetary  Fund,  and  other  industrialized  nations’  agencies;;  notably,  at  low  rates  of  interest. For 

Sources of Islamic Rules and legislations (Al-Adilah Al-Shari  ah)  ‘
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those who claim that interest-based development actually works this way is relevant ‘Debt  is  an  efficient  tool.  
It ensures access to other peoples' raw materials and infrastructure on the cheapest possible terms. The price 
inflation and increased market instability, the usual concomitants of a highly leveraged economy, affect poor 
and rich countries are similar. Additionally, poorer, debtor countries typically find their currencies devaluing 
as  they  struggle  to  repay  loans  in  their  creditor’s  currency. The realistic alternative to debt is the one already 
employed to good use in successful Western economies: equity, upon which most Islamic finance products are 
based. In comparison to debt, equity provides the most resilient and least damaging source of capital for 
individuals, businesses, and economies. Besides the ravaging macroeconomic effects of debt, problems also 
appear at the level of the individual.  

 

 
 

Fig.4. classification of Riba source: [13]   
There are legitimate grounds a person involved in trade should possess, one of those legal ethics and controls. 
Islamic moral concept gives primary importance to moral values, human brotherhood, and socio-economic 
justice and does not rely primarily on either the state or the market for realizing its vision [4]. 

In theory, obviously, Islam stands for maximum transparency and is against corruption, but apparently quite a 
number  of  Muslim  countries  suffer  from  widespread  corruption  or  “cronyism”  as  a  milder  form,  often  found  in  
Asia and Africa. Some of e-procurement campaigns in Europe (addressing the public sector), the basic aim 
was not only to reduce transaction costs and to gain speed, but also and in particular to gain more transparency. 
The rationale behind the transparency objective was not so much a better informed choice of the buyer, but 
also and maybe even foremost to prevent illegal practices. Illegal practices could mean cartels on the supply 
side and corruption on the demand side.  

It is not sure whether it is a matter of culture, but there seems to be a significant difference between Northern 
and Southern countries in Europe with regard to such practices – how widespread they are and how accepted 
or  tolerated  they  are  by  the  authorities  and  by  the  “average  man  on  the  street”.  If,  for  example,  corruption   is 
widespread, not too many executives, managers, civil servants etc. would really be interested in much more 
effective   transparency.   This   may   be   a   “cultural”   factor   for   the   acceptance   and   introduction   e-procurement 
techniques in the semi-public companies and other agencies. There are several institutions that deal with 
corruption globally, and country rankings with regard to the degree of corruption are available from the web.  

 

 

 



 
 

7 
 

Conclusion 
This study has provided an overview of the role of trade, commerce and e-commerce plays from both the 
Islamic and western perspective. This paper should be viewed as providing an introduction, literature and 
historical of trade and thus e-commerce (purchasing is the basic transaction that underpins commerce). It 
should not be viewed as a complete or comprehensive documentation of all research activity within this area 
but rather an opening of an area that needs much research and investigation in the future. This would have 
been an insurmountable task to accomplish given the volume of academic publications in this field. There are 
many topics and subtopics within the research field that could be the subject matter of a single paper. This 
study is the first step in a research project aimed at developing a framework for Islamic e-procurement, 
particularly in relation to the e-procurement in Europe or the western countries in general. The focus of the 
paper was not be on the acquisition and installation of e-procurement systems, but rather on how the Islamic 
legitimacy of e-procurement can be used, strategically, to support all activities and ensure success by avoid 
deal with Al Riba.  
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ABSTRACT The Public Procurement Directives are intended to ensure that public contracts are awarded in an open, 
fair and transparent manner, allowing economic operators to compete for business on an equal basis, and Contracting 
Authorities and Entities to obtain the best quality and price for their purchases. Specific remedy procedures were 
introduced to make sure there were effective and rapid procedures for review of contracts falling within the scope of 
those Directives. These review and remedy provisions were thoroughly revised with effect from the end of 2009. Some 
earlier provisions which had not proved useful were abolished and several new provisions introduced. A standstill 
provision gave bidders time to ask for a review before a contract was signed. National review bodies were given the 
power to render contracts “ineffective” under certain conditions. These review bodies were also allowed to impose 
alternative penalties such as fines or cutting short the duration of a contract. Four years later it is time to analyse if those 
revised review and remedies provisions have been effective, specially the pre-contractual Remedies because of its 
potential to prevent or quickly correct infringements of the Public Procurement Directives, before it is too late. Spain 
has introduced into public procurement Law a new remedies procedure in 2010. The main features of this new 
procedure are a standstill period of 15 days after the conclusion of the contract, and the creation of independent 
Authorities to solve the complaints. These features have improved the effectiveness of the Remedies system from the 
previous experience, but it is also true that its strong points may be better exploited, to increase the effectiveness of the 
Remedies system for public contracts and convert it, perhaps, into the paradigm of a new model for the protection of 
“good contract administration”. There is still room for improvement regarding the active legitimization for the access to 
this special procedure, the only “facultative” nature of the remedies procedure, the “fragmented” nature of the system, 
only available for contracts falling within the scope of those Directives, the control over the execution phase of the 
contracts (i.e. modifications), or the independence of the review Authorities and its splintering at regional and local 
levels. 
 

THE REVIEW PROCEDURE IN THE FIELD OF PUBLIC PROCUREMENT 
 
Best known, among the sources of European Law on public procurement, are the European Directives that coordinate 
the procurement procedures for the award of public contracts (2004/17/EC and 2004/18/EC, both of 31 March 2004, 
relating to contracts in special sectors and to public works, public services and public supply contracts, respectively).1 
Less well-known but no less important are Council Directives 89/665/EEC of 21 December 1989, and 92/13/EEC of 25 
February 1992, which have the respective purposes of coordinating the laws, regulations, and administrative provisions 
that refer to the application of review procedures for the award of public works, public services and public supply 
contracts as well as the procurement procedures of entities operating in the water, energy, transport and 
telecommunications sectors. In reality, Directives 89/665/EEC and 92/13/EEC aim to guarantee the effective 
application of Directives 2004/18/EC and 2004/17/EC, such that they may be said to constitute the guarantee of their 
efficacy.2 
 
However, the prescriptions of the “review” Directives have only very recently been introduced in the Spanish legal 
order. We may recall that Law 13/1995 of 18 May, on the contracts of Public Administrations,3 even though it amended 
Spanish domestic legislation in line with the legal order of the European community, did not incorporate the content of 
Directives 89/665/EEC and 92/13/EEC. This decision was justified – as indicated in its Explanatory Memorandum– 
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“because the review material that constitutes its objective lies outside the contract legislation of the Public 
Administrations. With regard to the first (Directive 89/665/EC) moreover, because [the Spanish] Legal Order, in 
different procedural rules in force, already complies with its content”.4 This could hardly be further from the truth. The 
administrative and judicial review procedures offered contractors certain mechanisms that were formally acceptable for 
them to defend their interests and rights. However, this formal guarantee was not real.5 The European Court of Justice 
(ECJ) made this clear when, in its Judgment of 3 April 2008 (Case C-444/06), it convicted the Kingdom of Spain 
precisely because it understood that Spain had not fulfilled its obligations under Directive 89/665/EEC “by failing to lay 
down a mandatory period for the contracting authority to notify the decision on the award of the contract to all the 
tenderers and by failing to provide for a mandatory waiting period between the award of the contract and its 
conclusion”.  

 
Perhaps in anticipation of that conviction, the Explanatory Memorandum of Law 30/2007 of 30 October on Public 
Sector Contracts (LCSP)6 changed its tone with regard to the need to transpose Directive 89/665/EEC, and introduced a 
novel special administrative review in the field of procurement (Article 37) and some circumstances for nullity (Article 
32). In parallel, Law 31/2007 of 30 October, on contracts in the water, energy, transport, and telecommunications 
sectors (LCSE)7 regulated a system of claims in the contract awards procedures in the water, energy, transport, and 
telecommunications sectors (Articles 101 and following). However, following the approval of both these legal 
instruments (let us remember, on 30 October 2007), another regulation (Directive 2007/66/EC of 11 December) was 
approved, which introduced substantial modifications to Directives 89/665/EEC and 92/13/EEC. Sufficient evidence of 
the need to incorporate the contents of the new European regulation is found in Law 34/2010 of 5 August, in 
modification of Laws 30/2007 of 30 October, on Public Sector Contracts, Law 31/2007 of 30 October, on contract 
procedures in the water, energy, transport and telecommunications sectors, and Law 29/1998 of 13 July, in regulation of 
the Contentious-Administrative Judicial Authority for the amendment of the two latter laws in compliance with 
community regulations.8 Law 34/2010 introduced some important modifications in the regulation of the special review 
procedure – which are maintained in the present regulation of that special review contained in arts. 40 and following of 
Royal Decree 3/2011, in approval of the Amended Text on the Law of Public Sector Contracts – (TRLCSP),9 among 
which we can highlight its facultative nature (the initial regulation was considered preclusive), and the empowerment of 
an independent, specialized body to decide on the remedy (initially, the body empowered to conduct the review was the 
same contracting authority that had issued the legal acts that were placed under review).10 

 
The final result is a complex system of “contract and administrative justice”, in which we find mechanisms of 
administrative protection that function even before completion of the contract.11 These pre-contractual mechanisms 
include, for example, the special administrative review in the field of public sector contracts and a prior claim in the 
field of contract procedures in the water, energy, transport and telecommunications sectors. Following the conclusion of 
the contract, further administrative protection is ensured by means of the question of nullity, without overlooking the 
possibility of recourse to jurisdictional routes, as an alternative to these special administrative routes, or subsequently, 
once the aforementioned reviews and claims have been remedied. As we shall have the chance to see, this system has 
meant undoubtable improvements, in order to guarantee formal and substantive remedies for the public contracts 
awards procedure, but it is also true that its strong points may be better exploited, to convert it, perhaps, into the 
paradigm of a new model for the protection of “good contract administration”. 

 
FUNDAMENTAL ASPECTS OF THE SYSTEM OF CONTRACT REVIEWS. 

 
From the standpoint of fundamental law, the special system of protection in the field of procurement is characterized by 
the necessary specialization of the members of that body, and by the independence of the review body that decides on 
the legal remedies in the review procedures, and other claims and questions of nullity that are brought before it.  

 
Within the constitutional system of the separation of powers, the Central Administrative Tribunal for Contractual 
Appeals [Tribunal Administrativo Central de Recursos Contractuales] was established to hear applications for review 
procedures in relation to the General Administration of the State [Administración General del Estado].12 This state body 
is composed of a President and two spokespersons appointed by the Council of Ministers for a minimum period of six 
years, during which they can not be removed from office (except on the grounds of resignation, serious breach of duty, 
or disqualification). In addition to their status as civil servants, a career specialization over a period of at least fifteen 
years is required to serve on the Central Administrative Tribunal, preferably in the field of Administrative Law directly 
related to public contracts. 
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Various Autonomous Regions have created their own review bodies with similar attributes, some of a collegial nature 
(Madrid, Aragon, Castilla y León, Navarre and Catalonia), others with a single-member (Andalusia and the Basque 
Country). Other Autonomous Regions, however, have preferred to empower the Central Administrative Tribunal to 
decide on the remedies in the review procedures of their contracts, subscribing to the relevant convention to that effect. 
Up until the present, this “conventional” solution has been chosen by the Autonomous Regions of Extremadura, La 
Rioja, Castilla La Mancha, Murcia, Cantabria, the Balearic Islands, Comunidad Valenciana, Galicia, Asturias, and the 
autonomous cities of Melilla and Ceuta. These Autonomous Regions pay out 500 euros for the first twenty reviews that 
are referred to the Central Administrative Tribunal, and 350 for each subsequent review, as compensation for the costs 
involved in the review procedure. In addition, if documents are included in a co-official language in the contract dossier 
that has to be submitted to the Tribunal Administrativo Central, the Autonomous Region should attach the Spanish 
translation of those documents to the originals and assume the cost of their translation. 

 
The Seventh Interim Provision [Disposición Transitoria Séptima] (TRLCSP) (that arises from the second interim 
provision of Law 34/2010) applies to those Autonomous Regions that have not chosen any of the above options (the 
Canary Islands). It specifies a subsidiary regime that empowers the review bodies previously in charge of establishing 
the legal remedies to continue performing this duty, a circumstance, for some authors, which means that the review 
loses its full potential.13 In other words, the “spirit” of Article 37.4 LCSP lives on in its original wording that maintains 
the competence of the contracting authority to settle the dispute (when it is a question of contracts from a Public 
Administration), or the head of the department, body, entity or organism to which the contracting body is attached or 
which oversees it in some way (if not a Public Administration or similar). However, under such circumstances, the 
procedure for conducting reviews will follow the provisions of Articles 42 to 48 TRLCSP. In addition, when the 
decisions are not totally in favour of a review, or, if they are in favour, when other interested parties instead of the 
appellant would have appeared in the proceedings, the decisions will not be executory until they are firm sentences or, 
if subject to appeal, until the competent jurisdictional body has taken a decision on their suspension. 

 
The regulations of the Spanish autonomous regions also define legal remedies applicable to review procedures, 
questions of nullity and prior claims that are lodged in the context of local municipal corporations. In this regard, two 
different models may be noted. The first may be qualified as “unified”, (followed by the Community of Madrid, 
Aragon, and Castile-Leon), in which the competence of the regional body that is established to take decisions on 
reviews, questions of nullity, and prior claims, also extends to similar decisions in relation to contracts with the 
respective local municipal authorities. In other words, the body in the autonomous region exercises a “vis atractiva 
concursus” over the applications for review that are lodged in relation to the contracts of local municipal authorities. 
This “unified” model is also followed in autonomous regions that have empowered the Central Administrative Tribunal 
for Contractual Appeals [Tribunal Administrativo Central de Recursos Contractuales] with the legal remedies for 
review applications that are lodged in relation to regional government contracts. The same conventions contemplate the 
competence of that review body to remedy the applications for review that are lodged in relation to the actions of local 
municipal corporations, the headquarters of which are within the territory of the relevant autonomous region. The 
second model could be described as a “multiple” model, in that it permits local entities to create their own independent 
bodies to settle reviews (a model followed in the Basque Country, Andalusia, and Catalonia14). However, among the 
Autonomous Regions that have opted for this second model, we can in turn distinguish between those that establish the 
subsidiary competence of the regional review body in the case of local entities that have not established their own 
review bodies (Basque Country and Catalonia) and one other autonomous region (Andalusia) where no subsidiary 
competence of the regional review body is foreseen, but where competence for the legal remedy may be assigned to the 
regional review body, once an appropriate convention has been signed.  

 
 

THE PROTECTION OF “GOOD ADMINISTRATION” IN THE FIELD OF PUBLIC PROCUREMENT: 
ACTIVE LEGITIMIZATION IN THE SPECIAL REVIEW PROCEDURE 

 
The establishment of special review procedures in the field of public procurement responds to the need to ensure that 
the contracting authorities comply with community legislation and its principles during the tenderer selection phase and 
the award of the contract. At stake is the right of all citizens to good administration or a guarantee of “good practice” 
(cf. Article 41 of the Charter of Fundamental Rights of the European Union, OJ 2010/C 83/02), which, within contract 
procedure, principally arises in the form of impartial and fair treatment of the tenderers, the reasoning behind the 
decisions that the contracting bodies take in relation to tenderers, and compensation for any loss that might have been 
suffered. 
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The instruments that makes this right to good administration effective is precisely the system of specific reviews in the 
field of public procurement, hence the need to guarantee access to the interested parties. This question of legitimization 
or access to review procedures in the field of public procurement is considered in Article 1.3 of Directive 89/665/EEC. 
According to this provision, “The Member States shall ensure that… the review procedures are available, …, at least to 
any person having or having had an interest in obtaining a particular public supply or public works contract and who 
has been or risks being harmed by an alleged infringement.”15 The Directive therefore establishes a rule of minimum 
standards for access to review procedures, which define the “interest in obtaining” the contract and that covers “at least” 
the tenderers. However, further parties may not be excluded from the review procedure if, apart from having a 
particular interest in obtaining the contract, they invoke the right to good administration of the procedure on the basis of 
other interests. It is precisely that interpretation which may be drawn from the TRLCSP, which accepts the imposition 
of the special review procedure in contracting matters for “any legal or natural person whose legitimate rights and 
interests may have been harmed or who may have been affected by the decisions subject to review”16 (Cf. Article 42). 
That connection with a right or a legitimate interest is nevertheless an obstacle to understanding that we face a “public 
action” which can protect any interest in terms of the mere legality of the procedures. 

 
Precisely in view of that “broad legitimacy”, the bodies that oversee the good administration of the awards procedures 
for public contracts have opened review procedures, not only following an application from the tenderers, but also from 
professional and business associations (all entities with no interest in obtaining the contracts under review), on the 
understanding that those entities held legitimate collective interests that merit the protection of the special review 
procedure and when their scope of action and their areas of activity coincide with those in the contract. On some 
occasions, an application for review has even been accepted from a tenderer whose social purpose lies outside the 
activities specified in the contract, which would in principle represent a priori a reason to disqualify it from tendering 
for the contract. For instance, in a case in which a set of administrative terms and conditions were contested, the 
Administrative Tribunal of Public Procurement [Tribunal Administrativo de Contratación Pública] of the Autonomous 
Region of Madrid did not consider the prior circumstances sufficient to reject the legitimacy of the appellant, given that 
the appellant’s incapacity to contract could always change (if the case arose) through the formation of a UTE 
(temporary business consortium solely for the duration of the public contract) with another tenderer (Resolution No. 
20/2011). In short, the interest in obtaining the contract is not defined as a condition for access to the review 
procedures, as the system of protection is of a subjective scope that goes beyond the tenderers.  

 
The question of access or active legitimization of the appellant was the subject of an interesting and unique debate at the 
time of the case that prompted the Decision of the Administrative Tribunal for Public Procurement [Tribunal 
Administrativo de Contratos Públicos] of Aragon, No. 44/2012 of 9 October 2012. The case concerned a challenge to a 
set of specific administrative clauses in the terms and conditions approved by the local municipal council of Zaragoza. 
This procedural question, concerning the legitimization of the appellant, was the subject of specific treatment by the 
Tribunal, which also included the dissenting opinion of one of the Tribunal members – a circumstance unheard of, in as 
much as, at present, it is the only Decision of these special review bodies that includes a dissenting opinion, contrary to 
the majority view of the other members of the tribunal. In that particular opinion, as well as understanding that the 
specific interest of the councillor in the action was groundless, as “whatever legitimate rights or interests have been 
harmed or may be affected by the Administrative Terms and Conditions” could not be discerned, the author of the 
dissenting opinion questioned whether the special review procedure in contracting matters may be used by someone 
“outside the business world, the market of public contracting”. The majority opinion among the members of the 
Tribunal was, however, contrary to the above thesis and acknowledged the legitimization of the councillor, on the 
understanding that the link between the procedural question of legitimization and the right to effective legal protection 
countered any restrictive interpretation of its scope. That legitimacy of the special review procedure in relation to the 
aforementioned contracting matters was therefore accepted.17 The doctrine set down by the review body in the 
autonomous region of Aragon is, in this case, perfectly aligned with the jurisprudence of the Constitutional Court and 
the Supreme Court, which, in the specific case of councillors, has established that “an ex-lege legitimacy exists that 
specifically applies, by reason of the representative mandate from their electors, to elected members of the 
corresponding municipal corporations, to challenge the acts or the actions of those councils that contravene the legal 
order. It is not a question of legitimization based on an abstract interest in legality, but of a legitimization that arises 
directly from the status of elected representative that the councillors of a municipal corporation hold, insofar as may 
concern us here, which is turned into a concrete interest – one may even speak of an obligation – to oversee its proper 
administration, as the sole means, in turn, of achieving the satisfaction of the needs and aspirations of the 
neighbourhood community”.18 This is why “councillors, because of their status as members – not of a body – of the 
Council, which is, in turn, the body of governance and administration of the municipality… are legitimised to challenge 
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the action of the local municipal corporation to which they belong, because of the specific interest held in the proper 
conduct of that corporation on the basis of their representative mandate”.19 

 
This special legitimization of the members of local councils, according to the Tribunal in Aragon, is not only applicable 
through the judicial contentious-administrative channel, but also through the administrative channel (both ordinary and 
special), and therefore “legitimization in the special review procedure in the field of procurement may not be separated 
from what is recognized for ordinary appeals, for reconsideration and contested decisions, as they share the same 
administrative nature, but of course with stronger guarantees for swift and independent action, so that the possible legal 
infractions that occur in the selection procedures will meet with an effective response.”20 

 
The case presented above is only one example of how “good administration” may be safeguarded through the system of 
review procedures in the field of public procurement. In short, as pointed out by Ponce Solé, strengthening the 
principles of objectivity and impartiality with regard to administrative action, which implies guaranteed access to a 
system of safeguards provided by an independent body, is a way of reinforcing the obligations of good administration 
and, therefore, of contributing to the administrative decisions under review in the area of special review procedures and 
nullity actions, so that they strengthen the other principles of good administration (interdiction of arbitrary decisions, 
efficiency, and economy in the management of public funds) and properly safeguard, in brief, the right of the affected 
parties to good administration. After all, guaranteeing good administration is one way of preventing bad 
administration.21 

 
 
SOME ASPECTS THAT WEAKEN THE EFFECTIVENESS OF THE PRE-CONTRACTUAL PROTECTION 

SYSTEM 
 

Regardless of its strengths, which will be analysed in the final section, the present system of special review procedures 
in the field of public procurement still offers room for improvement as regards its effectiveness as a system for the 
protection of “good administration”. 
 
A system of facultative reviews 
  
An initial possibility for the improvement of the system would be to give the “star” instrument, the special review 
procedure in the field of public procurement, an obligatory rather than a facultative nature. That facultative nature was 
introduced through Law 34/2010 that amended Law 30/2007, surprising even the Council of State that scrutinized the 
draft law in its pre-legislative phase.22 

 
The facultative nature of the special review procedure in the field of procurement implies the de facto opening of a two 
review routes (special administrative and judicial), in order to contest decisions taken within the contracting procedure. 
Such a circumstance, which appears acceptable from the Community point of view, is not free from practical 
difficulties, taking into account the procedural differences related to the choice between the administrative and the 
judicial route. From these procedural differences, the one that is most clearly noticeable is the maximum period for the 
submission of applications: in the case of the special review in the field of public procurement, 15 working days, 
calculated in different ways according to the act that is contested; and, in the case of seeking a contentious-
administrative review procedure, two months from the day following the publication of the provision that is contested 
or from the day following notification or publication of the act that ends the administrative proceedings, were they 
necessary.  

 
Likewise, differences may be observed with regard to the effects that arise, under European law, from seeking the 
review procedure (whatever its class). Thus, first of all, Article 1.1. para. 3 of Directive 89/665/EEC (following its 
modification by Directive 2007/66/EC) refers to the guarantee that the decisions adopted by the contracting authorities 
may be reviewed in an effective manner and, in particular, as swiftly as possible, under the conditions established in 
Articles 2 to 2f of the Directive, when those decisions may have infringed Community Law in the field of public 
procurement or the national rules transposing that regulation. Effectiveness is also required with respect to the 
execution of decisions adopted in the review procedures (Article 2.8 of the Directive). Evidence of those guarantees 
relating to the effectiveness and the swiftness of the review procedure may found in Article 2.3 of Directive 
89/665/EEC (also following its modification by Directive 2007/66/EC), which provides for the automatic suspension of 
the procedure when the review of the contract award decision is sought (Member States will guarantee that the 
contracting authority can not conclude the contract), and ensures that the suspension remains in place until the review 



6 

body has ruled on the application for interim measures or on the matter under review. This guarantee to suspend the 
procedure is specifically included for the case in which the special review of contracting matters is sought to contest 
contract awards, but the automatic nature of the suspension is not so clear in the contentious-administrative route. In 
this second case, the suspension of the contract will be adopted at the request of one of the parties and solely when the 
execution of the act or the application of the provision might mean that the review would lose its legitimate end 
purpose. Such a precautionary measure might also be refused when its adoption might imply serious harm to the general 
interest or to third parties that the court or Tribunal will assess in each case.23 Where do these two different routes for 
review procedures take us? They imply that the application for a review procedure produces different effects, in 
particular with regard to the objective pursued by the European Directive of not concluding a contract without having 
previously taken a decision on any application for a review procedure to contests its award. Automatic suspension of 
the award of the contract will only occur when the special review procedure seeks to contest the contract award. It will 
not have to be suspended when a review of that same award is sought through the judicial route.  
 
Thus, it appears that the obligatory nature of the special review arising from Article 37 LCSP offers greater (swifter and 
more effective) legal protection to the appellant, guaranteeing that eventual infringements may be remedied prior to the 
award of a contract. It therefore appears, and paradigmatically so, in the case of claims in the contract award procedures 
in the water, energy, transport and telecommunications sectors that, in these contexts, the review procedures are indeed 
obligatory.  

 
In conclusion, the existence of an alternative scheme of claims (administrative and judicial) with their procedural 
differences, places the objective pursued by the Directive at risk; a circumstance that suggests we reconsider its 
appropriateness. 
 
A fragmented system of reviews. 
 
Despite the demand for unity from a certain sector of the doctrine, the review system in the field of public procurement 
appears fragmented.24 In other words, the “star” protection mechanism, the special review in the field of public 
procurement, does not cover the entire spectrum of contracts in the public sector, but only those contracts concluded by 
the contracting authority (not, therefore, the contracts concluded by entities from the public sector that do not have that 
same status), provided that they refer to:  

 
a) Works contracts, the concession of public works, supply, services, collaboration between the public sector 

and the private sector and framework agreements, subject to harmonized regulation.25 
b) Service contracts that fall within categories 17 to 27 of Annex II of this Law [TRLCSP] the estimated value 

of which is equal to or more than €207,000, or 
c) Public service management contracts for which the expenditure budget for its initial establishment, 

excluding the amount for VAT, is over €500,000 and the duration is for a period of over five years. 
 

At this point, we should not overlook a short summary of attempts to approximate the legal framework of protection 
mechanisms for tenderers, extending the scope of the special review procedure to other contracts that differ from those 
mentioned earlier. Thus, Law 3/2012, of 8 March, on Tax and Administrative Measures in the Autonomous Region of 
Aragon,26 in modification of Article 17 of Law 3/2011 of 24 February, on measures in the field of public procurement 
in Aragon27 empowers the Administrative Tribunal for Public Contracts of Aragon [Tribunal Administrativo de 
Contratos Públicos de Aragón] to conduct special reviews in the field of public procurement that are lodged in relation 
to public works contracts for amounts of over one million Euros, or supplies and services for amounts of over one-
hundred thousand Euros. 

 
That limited scope of application of the special review procedure in matters of public procurement calls for a re-
examination of the protection measures in those circumstances in which the aforementioned special review is not 
applicable. Neither in the LCSP, nor in the present TRLCSP do we find any reference to the regime of reviews 
applicable to contracts not included under Article 40.1 TRLCSP. There can be no other conclusion than to sustain that 
the ordinary regime of reviews will apply in such cases, in accordance with the administrative procedure Act and the 
judicial procedure Act.28 The problem arises when it is confirmed that this system of “ordinary” reviews, as well as not 
being “equivalent” to the special review procedure with regard to its guarantees (something that the Directive 
imposes29), presents difficulties over its adjustment to the rules established in the TRLCSP for the contract award and 
its subsequent formal conclusion, with regard to the effects of the review (no standstill period nor independent body for 
the review in “ordinary” reviews). On this point, the considerations contained in Report 18/2008 of 21 July, from the 
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Consultative Committee on Administrative Contracting [Junta Consultiva de Contratación Administrativa] of the 
Autonomous Region of Aragon may be extensively disseminated, with the necessary refinements, relating to the system 
of review procedures to contest awards in the framework of the new Law of Public Sector Contracts [Ley de Contratos 
del Sector Público]. 

 
First of all, in relation to actions that exhaust the administrative route, an application for a facultative review for 
reconsideration should be completed within the course of one month following the notification of the award. In such 
cases, as a general rule, the award is not suspended, because of the review procedure (Article 111 of Law 30/92), such 
that, although the outcome of the review remains unknown, the contract will have to be concluded within fifteen 
working days following the day on which notification of the award was received (Article 156.3.3º TRLCSP). The 
application for reconsideration or the contentious-administrative review procedure, based on the contents of Article 28 
of the LJCA opposing the award of the contract, is not admissible and a similar conclusion would be likely with respect 
to acts that may be contested through administrative channels. 

 
However, as the facultative review procedure for reconsideration is not obligatory, if the application to contest the 
contract award has not been submitted, the contentious-administrative channel will always remain open. Moreover, the 
deadline for the contentious-administrative application is after a period of two months (Article 46 LJ); in other words, it 
could be submitted at a later date than the conclusion of the contract. 
 
Therefore, challenges to contract awards issued by the contracting authority, provided they end the administrative 
proceedings, could be completed through the facultative application for a review procedure and subsequently through 
the contentious administrative route, or directly through the contentious-administrative review procedure. What happens 
is that, in view of the current regulation on the awards procedure, the conclusion of the contract (no later than 15 
working days following the day on which notification of the award was received) will be put into effect regardless of 
any applications for review, as these have no immediate effect with regard to suspension. 
 
Under these circumstances, as expressed by the Consultative committee (Junta consultativa) in the aforementioned 
report, the application of the ordinary review procedure in circumstances where contracts are not stipulated under 
Article 40.1 TRLCSP is an obstacle to reaching the objective pursued by the system of special protection. This 
objective is fundamentally the paralysation of the proceedings in the case of an application to challenge the award that 
is based on the valuation of tenders. This does allow to avoid, despite the controversy over this question, the conclusion 
of the contract award stage, its completion and the start of its implementation, with the difficulties that these bring for 
effective compliance with the decision issued in its day, upholding the application and therefore nullifying the award of 
the contract. It would therefore be convenient to design a system of single and equivalent reviews, apart from the 
amount of the contracts.30 

 
The need to exercise control over the execution phase of the contracts. The case of controls over contract 
modifications 
 
In addition to facultative and fragmented review procedures, in which two types of protection may be distinguished 
with regard to the total amount of the contract, we should also point out that not any act is likely to be reviewed by 
means of this special route. Only some proceedings may be challenged that take place in the preparatory and contract 
award phases, as pointed out in Article 40.2 TRLCSP: 
 

a) The tender notices, the terms and the contractual documents that establish the conditions that govern the 
contract. 

b) The administrative proceedings adopted in the award procedure, provided that these either directly or 
indirectly decide on the award, determine the impossibility of continuing the procedure or produce defencelessness or 
irreparably harm legitimate rights or interests. Procedural acts that determine the impossibility of continuing the 
procedure are considered to be the acts of the Contracting Committee in which the exclusion of tenderers is agreed. 

c) The agreements to award a contract adopted by the contracting authorities. 
 
However, actions that take place after contract completion during its execution phase are excluded from oversight 
through the special review procedure. The express exclusion from the scope of the review procedure of “the acts of the 
contracting authority issued in relation to the contractual modifications not foreseen in the terms that, in accordance 
with the provisions of Articles 105 to 107, have to be carried out once the contracts are awarded, regardless of whether 
or not a decision is taken to prepare and to issue a new invitation to tender”31 is a controversial one. Such a regulation 
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limits the scope of the controls over public contracts by means of special reviews, the novel regime for which was 
introduced not so long ago in Law 2/2011, on Sustainable Economy,32 a circumstance that is nothing but surprising and 
may turn out to contravene European Law on public contracts. European jurisprudence has made it clear that the illegal 
modification of a public contract would be the equivalent of a “new award”33 (Judgment of the ECJ, 19 June 2008, Case 
C 454/06, Pressetext Nachrichtenagentur GMBH, Cf. section 34), and therefore that “new award” should be the subject 
of a special review, given that, in accordance with Article 40.2.c TRLCSP, the “agreements on awards adopted by 
contracting authorities”34 can be the subject of the review. 

 
In second place, the solution adopted by the legislator is a little strange, considering the reasoning that is followed for 
its justification. Having proposed the question of competence to conduct the review procedures that may be lodged to 
contest agreements that relate to the modification of public contracts, it appears to be a logical solution to refer the 
question to the review body empowered to establish legal remedies for the special review procedure in the field of 
procurement (the Central Administrative Tribunal [Tribunal Administrativo Central], or another body, because the 
Tribunal Administrativo Central is, as we may recall, not the only one that is empowered to conduct these reviews) so 
that criteria are laid down on competence to hear these cases. On the contrary, it was instead decided “to settle the 
question legally”, excluding the possibility of requesting a review procedure because of modifications agreed by the 
contracting authorities. This solution is both a curious and a questionable one, when not only the Central Administrative 
Tribunal but also the Administrative Tribunal of Public Contracts [Tribunal Administrativo de Contratos Públicos] of 
Aragon have pronounced on the matter, pointing out in the procedural guide for conducting the special review 
procedure in the field of public procurement that “… administrative actions… may be contested… provided that they 
either indirectly or directly take decisions on the award, determine the impossibility of continuing the procedure or lead 
to defencelessness or irreparable harm to legitimate rights and interests… In particular, by way of example, the 
decisions and awards adopted without formal procedures – for example, instructions for delivery with own resources or 
modifications that fail to comply with legal requirements…”35 In addition, the recent modification of regulations on 
public procurement in the autonomous region of Aragon (Law 3/2011 on measures relating to the public procurement 
contracts of Aragon, modified by Article 33 of Law 3/2012 of 8 March on Tax and Administrative Measures of the 
Autonomous Region of Aragon36), has introduced a new provision (Article 12.bis) which, after underlining the 
obligation to publicise agreements on contractual modifications, expressly points to the possibility of applying for a 
review procedure to oppose agreements on contract modification: 

“…Article 12 bis. Publicity on modifications 
1. The agreement of the contracting authority to modify a contract will be published, 

in all cases, in the Official Bulletin and the medium in which the award was 
published, detailing the grounds for its justification, its scope and total costs, so as 
to guarantee appropriate use of this legal instrument. 

2. Likewise, this decision will be notified to eligible tenderers, including, in 
addition, the necessary information that would allow the tenderer to bring, if 
applicable, a sufficiently well-reasoned application for a review procedure against 
the decision on modification due to its incompliance with legal requirements…”37 
 

In any case, this exclusion of the “modifications” from the objective context of the special review has not been ignored 
in a large part of the doctrine, which has questioned such a choice.38 It should be remembered that new rules were 
incorporated in the LCSP for procedures to modify public procurement contracts through the Law on Sustainable 
Economy [Ley de Economía Sostenible], in accordance with the practices recommended by the European Union, and 
especially taking account of the stance adopted by the Commission in its Reasoned Opinion of 2 December 2008, 
questioning the former policy on the modification of administrative contracts. With the exacting requirements 
introduced for the acceptance of the modification of public contracts in Articles 105 to 108 TRLCSP, which only allow 
modifications under exceptional circumstances, J. Colás Tenas went so far as to conjecture that “the era of reform” had 
come to an end.39 It is therefore surprising that control over compliance with newly established requirements is 
excluded from the scope of the special review in the field of procurement, with the excuse of “avoiding procedures that 
might delay the administration of the modifications”.40  

 
The undesirable splintering of review bodies 
 
In the section that analyses the fundamental aspects of the review procedure, we made reference to the existence of a 
central body, some regional bodies, and even some others of local level, established under the regulations of certain 
autonomous regions (Andalusia, Catalonia and the Basque Country). There are in addition review bodies that form part 
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of other institutions not considered part of the public Administration, such as the Spanish Parliament [Cortes 
Generales] and the Parliament of the regions of Catalonia and Aragón. [Parlamento de Cataluña y Cortes de Aragón]. 
 
This splintering of the review bodies is another aspect that can weaken the efficiency of the system of legal protection 
of “good contractual administration” for various reasons. First of all, the risk of breaking doctrinal unity by encouraging 
the appearance of divergent and contradictory interpretations on the same question among the large number of review 
bodies that have been established. This splintering is especially dangerous, though, in the context of local authorities, 
where the independence and specialization of the members that form part of these review bodies may no longer be 
sufficiently well guaranteed within such a confined space. In this context, it appears advisable that such excessive 
proliferation of the bodies authorised to decide on the review should go no further than the state and the autonomous 
region. Hence, the competence to issue remedies in review procedures that relate to the contractual acts of the local 
authorities and those of the public institutions that have a special status of independence should be assigned to the 
aforementioned state or regional bodies, establishing the relevant convention with them.41 
   

THE STRENGTHS OF THE SYSTEM 
 

Notwithstanding the weaknesses and possibilities for improvement that have been noted, the Spanish system of review 
procedures in the field of procurement deserves, in any case, a positive appraisal. And there are various reasons that 
support such a favourable assessment.  

 
The present-day situation is much improved compared to the time when the effectiveness of the system of legal 
protection was debatable, when no independent, specialized review body existed to remedy review procedures and 
claims, nor did the institution of a review procedure automatically suspend the conclusion of the contract, preventing 
the timely solution of possible defects that might have existed.42 It may be affirmed, at least at present, that the existing 
system of review procedures is effective. Some of its strong points are listed below. 

 
Unified subjective scope 
 
The new system of review procedures has unified its subjective scope of application, which now includes the acts 
issued by all the contracting authorities and not only the entities that, for the purposes of the TRLCSP, have the status 
of a public administration. Let us recall that, not so very long ago, purposefully emphasizing the importance of the 
formal point of legal personality, the legal regime of the contractual activity of private law entities linked to the 
Administration were referred to private law, and consequently, the settlement of lawsuits relating to that contractual 
activity were dealt with under civil law. The new system of review procedures has unified the contractual activity of the 
contracting authorities in a single system of legal protection, disregarding the formal definition of their legal 
personality. 
 
The efficacy of the review seen from the position of the appellant   
 
In my opinion, the best indicator of the smooth running of the new review procedure in the field of procurement is in 
the form of statistics on applications for review procedures and the success rate of those that are opened. As regards the 
almost inexistent level of litigation existing in the pre-contractual phase prior to 2010, the launch of the special review 
procedures has acted as a “wake up” call for tenderers and other interested parties, as demonstrated by the statistical 
data relating to the activity of review bodies over the previous year. (See Table 1) 

 

 Central 
Administrative 
Tribunal for 
Contractual 
Reviews  

Administrative 
Tribunal for 
Public 
Procurement 
of Aragon  

Tribunal of 
the 
Community 
of Madrid  

Administrative 
Tribunal for 
Contractual 
Reviews of the 
Regional Gov. 
Of Andalusia 

Administrative 
Body for 
Contractual 
Reviews of 
Catalonia 

Administrative 
Tribunal for 
Contractual 
Reviews of 
Castile-Leon 

Applications 
for a review 
procedure 312 93 148 124 89 31 
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Table 1: Activities of the review bodies for Public Procurement procedures in 2012 
 
The involvement of these specialised bodies has led to the timely resolution of doubts raised over the awards procedure, 
before the commencement of project execution. Moreover, it has yielded evident benefits for the appellants who now no 
longer question the efficacy of the review procedure and increasingly choose to use it. In addition, the independence 
and the specialization of the bodies that conduct the reviews contribute to yet another advantage: preventing the 
litigation culture from taking over. The auctoritas that the members of the review body are generally acknowledged to 
possess has meant that the parties normally accept the solution that is offered through the administrative route, and turn 
down the option of seeking a second judicial instance. This is demonstrated by the evident drop in the number of cases 
that are now brought before the contentious-administrative tribunals (less than 6% of decisions issued by the specialised 
review bodies are subsequently brought to appeal before a contentious-administrative tribunal). 
 
Swift protection, real protection 
 
A further important strength of the procedure is its swiftness. The establishment of these independent review bodies has 
permitted a rapid response to the disputes that arise in the public contracts award procedures. In fact, the special review 
procedure is a rapid process, which should be concluded, once the claims of each party have been fixed, within a 
maximum of five days, although that time period for a solution fluctuates in practice – depending on the review bodies 
and the complexity of the cases – between five and fifteen days. This is a great advance with regard to the alternative 
judicial system of reviews, which let us recall, is not characterized by its speed, as the definitive conclusion of the 
reviews can be delayed over several years.  

 
The speed with which the reviews are completed also has other important effects, related to the value that is attached to 
the doctrine issued by the review bodies. Thus, that administrative doctrine contributed to a meaningful interpretation of 
the regulation, playing a similar role to jurisprudence. In fact, some regulations even compare that interpretative 
function of the doctrine by the review bodies to the jurisprudence of the European Court of Justice of the European 
Union and the other courts and tribunals.  
 
Efficient protection, if free, even better 
 
Finally, we can not forget another great advantage of this special review procedure in the field of public procurement: it 
is without charge for the appellant. Insofar as it is an administrative procedure, the principle of free legal services for 
the appellant applies, sidestepping the application of fees for access to review mechanisms that are applied in a judicial 
context.43 Neither does the practice apply in this special review procedure of imposing costs on the party whose claims 
are totally rejected, which on the contrary is what happens in a judicial context.44  
 
In view of this free legal service, “abuse” in the use of the review is prevented by other means, principally through 
recognition of the possibility of sanctioning the appellants through the application of fines that can be as high as 
€15,000 when malice or bad faith is appreciated in the application for a review or in the request for precautionary 
measures. 
 

 
 
 
 

Applications 
refused  

56 15 43 56 37 5 

Review 
accepted  

97 33 40 23 28 9 

Review not 
upheld 

146 43 59 39 22 17 

Success rate 39,9% 43,42 % 40,40 % 37 % 56 % 36 % 
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LESSONS LEARNED AND CONCLUSSIONS 
 
Spain has only very recently included the prescriptions of the “review” Directives in its internal public procurement 
Law. In this sense, the important modifications, which were introduced mainly within Law 34/2010 – which are 
maintained in the present regulation of that special review contained in arts. 40 and following of Royal Decree 3/2011, 
in approval of the Amended Text on the Law of Public Sector Contracts – (TRLCSP), have improved the effectiveness 
of the Remedies system from the previous experience.  
 
The final result is a complex system of “contract and administrative justice”, in which we find mechanisms of 
administrative protection that function even before completion of the contract. These pre-contractual mechanisms 
include, for example, the special administrative review in the field of public sector contracts and a prior claim in the 
field of contract procedures in the water, energy, transport and telecommunications sectors. Following the conclusion of 
the contract, further administrative protection is ensured by means of the question of nullity, without overlooking the 
possibility of recourse to jurisdictional routes, as an alternative to these special administrative routes, or subsequently, 
once the aforementioned reviews and claims have been remedied.  
 
Although this system has meant undoubtable improvements, in order to guarantee formal and substantive remedies for 
the public contracts awards procedure, it is also true that its strong points may be better exploited, to convert it, perhaps, 
into the paradigm of a new model for the protection of “good contract administration”.  
 
In this sense, we firstly consider that there is still room for improvement regarding the “facultative” nature of the 
remedies procedure, and that an initial possibility for its improvement would be to give the “star” instrument, the 
special review procedure in the field of public procurement, an obligatory rather than a facultative nature. As pointed 
out before, it can be affirmed that the existence of an alternative scheme of claims (administrative and judicial), with 
their procedural differences, places the objective pursued by the Directive at risk; a circumstance that suggests we 
reconsider its appropriateness. 
 
Secondly, the “fragmented” nature of the system, only available for contracts falling within the scope of those 
Directives, could also be improved. Actually, the application of the ordinary review procedure in circumstances where 
contracts are not stipulated under Article 40.1 TRLCSP is an obstacle to reaching the objective pursued by the system 
of special protection. This objective is fundamentally the paralysation of the proceedings in the case of an application to 
challenge the award that is based on the valuation of tenders. This does allow to avoid, the conclusion of the contract 
award stage, its completion and the start of its implementation, with the difficulties that these bring for effective 
compliance with the decision issued in its day, upholding the application and therefore nullifying the award of the 
contract. It would therefore be convenient to design a system of single and equivalent reviews, apart from the amount of 
the contracts. 
 
In another matter of things, it would be also advisable to exercise control over the execution phase of the contracts (i.e. 
modifications). The express exclusion from the scope of the review procedure of “the acts of the contracting authority 
issued in relation to the contractual modifications not foreseen in the terms that, in accordance with the provisions of 
Articles 105 to 107, have to be carried out once the contracts are awarded, regardless of whether or not a decision is 
taken to prepare and to issue a new invitation to tender” is a controversial one. Such a regulation limits the scope of the 
controls over public contracts by means of special reviews, and this may turn out to contravene European Law on public 
contracts, as it has been stated by the European jurisprudence which has made it clear that the illegal modification of a 
public contract would be the equivalent of a “new award” and therefore that “new award” should be the subject of a 
special review, given that, in accordance with Article 40.2.c TRLCSP, the “agreements on awards adopted by 
contracting authorities” can be the subject of the review. 
 
Lastly, the splintering of the review bodies is another aspect that can weaken the efficiency of the system of legal 
protection of “good contractual administration” for various reasons. First of all, the risk of breaking doctrinal unity by 
encouraging the appearance of divergent and contradictory interpretations on the same question among the large 
number of review bodies that have been established. This splintering is especially dangerous, though, in the context of 
local authorities, where the independence and specialization of the members that form part of these review bodies may 
no longer be sufficiently well guaranteed within such a confined space. In this context, it appears advisable that such 
excessive proliferation of the bodies authorised to decide on the review should go no further than the state and the 
autonomous region. Hence, the competence to issue remedies in review procedures that relate to the contractual acts of 
the local authorities and those of the public institutions that have a special status of independence should be assigned to 
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the aforementioned state or regional bodies, establishing the relevant convention with the more the independence of the 
review Authorities and its splintering at regional and local levels. 
 
So taking into account that in this term of four years, several lesson have been obtained it would be desirable and 
strongly advisable, to make good use of the opportunity that will be offered within the implementation of the new 
public procurement Directives in order to continue improving the Spanish remedies system.  
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Ley 34/2010, de 5 de agosto”, La Ley, Madrid: 173-190; Gallego Córcoles, I. (2010) “Comentario a la Ley 34/2010, de 
5 de agosto”, Contratación del sector público local, La Ley, 2.ª ed., Madrid. On the previous system of review, see 
Noguera de la Muela, B. “El recurso especial en materia de contratación y las medidas cautelares en la Ley 30/2007, de 
30 de octubre, de contratos del sector público, a la vista de la Directiva 2007/66/CE, por la que se modifica la Directiva 
89/665/CEE”, in Gimeno Feliú (ed.), El Derecho de los contratos públicos, Monografía num. X de la Revista 
Aragonesa de Administración Pública. 299-312.  
11 For a general overview of the system, see Diez Sastre, S. (2012) La tutela de los licitadores en la adjudicación de 
contratos públicos, Marcial Pons.  
12 On this Tribunal, see Pulido Quecedo, (2010), El nuevo Tribunal Administrativo Central de Recursos contractuales, 
Aranzadi, Pamplona, and (by the same author) (2010) “Competencias y legitimación ante el Tribunal Administrativo 
Central de Recursos Contractuales (TACRECO): especial consideración de los supuestos de nulidad contractual”, 
Documentación Administrativa, 288: 65-98; Pardo García-Valdecasas, (2010) “El Tribunal Administrativo Central de 
Recursos contractuales”, Documentación Administrativa, 288: 19-42 (this paper presents the added value of being 
prepared by the Chairman of that Tribunal). 
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13 See Menéndez Sebastián, (2012) “Virtualidad práctica del recurso especial en materia de contratación pública: una 
figura inacabada”, Revista de Administración Pública,188: 383. 
14 In the Basque Country and Catalonia, municipalities of more than fifty-thousand inhabitants are allowed to create 
their own bodies. There are no minimum population limits for Andalusian municipality bodies and Provincial Councils. 
Exploiting this possibility, the Provincial Council of Granada, and the municipalities of Granada, Seville and Malaga 
have created their own review bodies. 
15 “Los Estados miembros velarán por que... los procedimientos de recurso sean accesibles, como mínimo, a cualquier 
persona que tenga o haya tenido interés en obtener un determinado contrato y que se haya visto o pueda verse 
perjudicada por una presunta infracción” (translation by the author). 
16 “Toda persona física o jurídica cuyos derechos o intereses legítimos se hayan visto perjudicados o puedan resultar 
afectados por las decisiones objeto de recurso” (translation by the author). 
17 The Administrative Tribunal for Public Procurement of Aragon affirmed that "the TRLCSP chose a broad regime for 
legitimacy, acknowledged in article 42 for all natural and legal persons whose rights or legitimate interests have been 
harmed or may be affected by the decision under appeal” (translation by the author). 
18 “Existe una legitimación ex lege, que conviene concretamente, por razón del mandato representativo recibido de sus 
electores, a los miembros electivos de las correspondientes corporaciones locales para poder impugnar los actos o 
actuaciones de éstas que contradigan el Ordenamiento jurídico. No se trata de una legitimación basada en un interés 
abstracto en la legalidad, sino de una legitimación directamente derivada de la condición de representante popular que 
ostentan, en cuanto ahora importa, los concejales de un Ayuntamiento y que se traduce en un interés concreto -inclusive 
puede hablarse de una obligación- de controlar su correcto funcionamiento, como único medio, a su vez, de conseguir la 
satisfacción de las necesidades y aspiraciones de la comunidad vecinal...” (translation by the author). 
19 “El concejal, por su condición de miembro -no de órgano- del Ayuntamiento, que es, a su vez, el órgano de gobierno 
y administración del municipio...está legitimado para impugnar la actuación de la corporación local a que pertenece, por 
el interés concreto que ostenta en el correcto funcionamiento de dicha corporación en virtud de su mandato 
representativo” (translation by the author). See Spanish Constitutional Court judgement 173/2004, of 18 October 2004, 
reiterated in later judgements 108/2006, of 3 April and 210/2009, of 26 November, and also the Supreme Court 
judgements of 23 October 2009 and of 10 May 2012, upholding the legitimization "ex lege" of the elected members of 
the local authorities, because of the representative mandate received from their constituents. 
20 "La legitimación en el recurso especial en materia de contratación no puede apartarse de la que se reconoce para los 
recursos ordinarios, de reposición y alzada, pues comparte con ellos la misma naturaleza administrativa, eso sí, con 
unas garantías reforzadas de celeridad e independencia, con objeto de que las posibles infracciones legales que se 
produzcan en los procedimientos de selección puedan tener una respuesta eficaz." (translation by the author). The 
Administrative Tribunal for Public Procurement of Madrid decided in a like manner – in relation to the legitimization of 
councillors- in its Decision num. 2/2012, of 18 January.  
21 See Ponce Solé, (2010) “El Órgano administrativo de Recursos Contractuales de Cataluña: un nuevo avance en la 
garantía del derecho a una buena administración”, Revista Documentación Administrativa, 288: 206. 
22 Opinion number 499/2010 of 29 April 2010.  
23 See Art. 129 and 130 Law 29/1998 of 13 July, in regulation of the Contentious-Administrative Judicial Authority on 
precautionary measures. 
24  See Gimeno Feliú, (2011) Las reformas legales de la Ley 30/2007, de contratos del sector público, Civitas: 93-101; 
Moreno Molina, (2010) La reforma de la ley de contratos del sector público en materia de recursos. Análisis de la Ley 
34/2010, de 5 de agosto, La Ley, Madrid: 173-182; and Razquin Lizarraga, (2011) “La Ley de contratos del Sector 
público: Balance crítico, aplicación y novedades, en especial, para las Entidades locales”, Revista de Administración 
Pública, 186: 59. 
25 The condition of a contract subject to harmonized regulation appears to be linked to three aspects: 1) the condition of 
contracting authority of the contracting entity, 2) the contract (works, supplies, public-private partnership and only 
some service contracts), and 3): its estimated value in excess of € 5,000,000 in the case of public Works contracts, and 
€200,000 for supplies and services contracts (public-private partnership contracts are at all times subject to harmonized 
regulation). On this set of contracts subject to harmonized regulation, see Moreno Molina (2009) “'Un mundo para 
Sara’. Una nueva categoría en el Derecho español de la contratación pública: los contratos sujetos a regulación 
armonizada”, Revista de Administración Pública, 178: 175-213. 
26 Ley 3/2012, de 8 de marzo, de Medidas Fiscales y Administrativas de la Comunidad Autónoma de Aragón. 
27 Ley 3/2011, de 24 de febrero, de medidas en materia de contratos del sector público en Aragón. 
28 Ley 30/1992, de 26 de noviembre, Reguladora del Régimen Jurídico de las Administraciones Públicas y del 
Procedimiento Administrativo Común and Ley 6/1998 of 26 November, Reguladora de la Jurisdicción Contencioso-
Administrativa.!
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29 Article 1.2 Council Directive 89/665/EEC of 21 December 1989 on the coordination of the laws, regulations and 
administrative provisions relating to the application of review procedures to the award of public supply and public 
works contracts states that “Member States shall ensure that there is no discrimination between undertakings claiming 
harm in the context of a procedure for the award of a contract as a result of the distinction made by this Directive 
between national rules implementing Community law and other national rules.”  See Baño León (2008) “Tutela judicial 
precontractual”, in Bermejo Vera/Bernal Blay (Dir.), Diccionario de contratación pública, Iustel, 2008: 689.  
30 See, in the same opinion, Gimeno Feliú, (2011) Las reformas legales de la Ley 30/2007, de contratos del sector 
público; Alcance y efectos prácticos, Civitas: 96.  
31 "…los actos de los órganos de contratación dictados en relación con las  modificaciones contractuales no previstas en 
el pliego que, de conformidad con lo dispuesto en los artículos 105 a 107, sea preciso realizar una vez adjudicados los 
contratos tanto si acuerdan como si no la resolución y la celebración de nueva licitación..." (translation by the author). 
32 Ley 2/2011, de Economía Sostenible. On the legal regime of modifications of contracts during the performance 
phase, see Medina Arnaiz/Bernal Blay, (2011) “Recent reform of Spanish public procurement legislation in compliance 
with EU Law: the issue of modifications to concluded contracts”, Public Procurement Law Review 6: 256-261; Puerta 
Seguido (2011)“El régimen de la modificación de los contratos del sector público en el Real Decreto Legislativo 
3/2011”, in Gimeo Feliú/Bernal Blay (eds.) Observatorio de Contratos Públicos, Civitas: 481-513; Colás Tenas, “La 
reforma de la legislación de contratos del sector público en la ley de economía sostenible: El régimen de modificación 
de los contratos del sector público”, Revista Española de Derecho Administrativo, 153: 253-276. 
33 See Art. 72.1 of Proposal for a directive on public procurement, replacing Directive 2004/18: “A substantial 
modification of the provisions of a public contract during its term shall be considered as a new award for the purposes 
of this Directive and shall require a new procurement procedure in accordance with this Directive”.  
34  "Los acuerdos de adjudicación adoptados por los poderes adjudicadores" (translation by the author). 
35 “Son impugnables… los actos de trámite siempre que decidan directa o indirectamente sobre la adjudicación, 
determinen la imposibilidad de continuar el procedimiento o produzcan indefensión o perjuicio irreparable a derechos o 
intereses legítimos… En particular, a título de ejemplo, las decisiones o adjudicaciones adoptadas sin procedimiento 
formal – por ejemplo, los encargos de ejecución a medios propios o los modificados que no cumplen los requisitos 
legales…” (translation by the author). 
36 “Ley 3/2011, de medidas en materia de contratos del sector público de Aragón, modificada por el art. 33 de la Ley 
3/2012, de 8 de marzo, de Medidas Fiscales y Administrativas de la Comunidad Autónoma de Aragón” (translation by 
the author).!
37 Artículo 12 bis. Publicidad de lo modificado. 
1. El acuerdo del órgano de contratación de modificar un contrato se publicará, en todo caso, en el Boletín Oficial y 
perfil en que se publicó la adjudicación, figurando las circunstancias que lo justifican, su alcance y el importe del 
mismo, con el fin de garantizar el uso adecuado de esta potestad. 
2. Igualmente, esta decisión se notificará a los licitadores que fueron admitidos, incluyendo, además, la información 
necesaria que permita al licitador interponer, en su caso, recurso suficientemente fundado contra la decisión de 
modificación de no ajustarse a los requerimientos legales…” (translation by the author).!
38 See Gallego Córcoles (2011) “Novedades en la regulación del recurso especial en materia de contratación: la 
discutible exclusión de las modificaciones contractuales ex lege de su ámbito de aplicación” Revista Contratación 
Administrativa Práctica, 113: 32-37, and Díez Sastre (2011) “El recurso especial en materia de contratación pública”, 
Anuario de Derecho Municipal 5 (2011):141. 
39 See Colás Tenas, “La reforma de la legislación de contratos del sector público en la ley de economía sostenible: El 
régimen de modificación de los contratos del sector público”, Revista Española de Derecho Administrativo, 153: 253-
276. 
40 “Evitar trámites que puedan retardar la tramitación del modificado” (translation by the author).!
41 This is the conclusión for which I have argued, for example, in connection with the contractual activity of external 
oversight bodies, in my work on (2012) "La tutela de los licitadores en los contratos de los órganos de control externo”, 
Auditoría pública: revista de los Órganos Autónomos de Control Externo, 58, 2012: 95-109.  
42 See Bassols Coma, (2013) “En defensa del efecto útil de las Resoluciones de los recursos especiales en materia de 
contratación de las Administraciones públicas”, Iustel, Diario del Derecho Municipal, 17 January.  
43 See Law 10/2012 of 20 November, [Ley 10/2012, de 20 de noviembre, por la que se regulan determinadas tasas en el 
ámbito de la Administración de Justicia y del Instituto Nacional de Toxicología y Ciencias Forenses, modificada 
posteriormente por Real Decreto-ley 3/2013, de 22 de febrero, por el que se modifica el régimen de las tasas en el 
ámbito de la Administración de Justicia y el sistema de asistencia jurídica gratuita] in regulation of certain fees in the 
area of administration of Justice (…).  
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44 See Art. 139.1 Law 29/1998 of 13 July, in regulation of the Contentious-Administrative Judicial Authority, amended 
by Law 37/2011, of 10 October, on Procedural Streamlining Measures [Ley 29/1998, de 13 de julio, reguladora de la 
Jurisdicción Contencioso-Administrativa, amended by Ley 37/2011, de 10 de octubre, de Medidas de Agilización 
Procesal].  
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Procurement is an important aspect of achieving the organizational goals of public sector organizations. Given the 
advantages generally attributed to Knowledge Management (KM), it is assumed that public clients can significantly 
improve the outcome of their procurement strategies by being well positioned in managing the procurement 
knowledge present in the organization. However, while literature on KM abounds, KM literature on the topic of 
public procurement is scarce. The question of how to manage public procurement knowledge effectively and 
efficiently has hardly been addressed. 
The aim of the research reported in this paper has been to identify the type of procurement knowledge that public 
clients in the construction industry should manage, and to develop a model that combines general KM concepts 
with the particular context of public procurement. The procurement practices of such clients are characterized from 
project and portfolio perspectives. Based on these characterizations, it is argued that the essence of procurement 
knowledge can be represented by the terms argumentation and generalization. This leads to the suggestion that 
public clients should primarily focus their KM efforts on the processes in which argumentation and generalization 
are applied. Subsequently, the paper presents a KM model that combines a procurement knowledge process cycle 
with both general KM processes and the classic distinction between tacit and explicit knowledge forms. This model 
is intended to facilitate further analysis of procurement practices on the strategic, tactical and/or operational levels 
from a KM perspective. In subsequent study phases, the intention is to apply the model in the context of a public 
sector client organization procuring from the construction industry. 
Given that the literature on advanced KM practices in the context of procurement by public sector clients is scarce, 
we hope that the constructs and the model proposed in this paper stimulate researchers to further explore the 
application of KM theory and concepts in this particular field. The model may also help practitioners to bring 
greater focus in their efforts to manage the procurement knowledge present in the organization.  
 
 
Keywords: knowledge management, procurement, public sector. 
 
 
 
INTRODUCTION 
In the current economic crisis, numerous public sector organizations are faced with austerity policies imposed by 
the government. Perhaps more than ever, this puts a focus on the efficacy of their procurement practices. This 
naturally includes public sector clients of the construction industry. In this area, the public sector typically 
outsources a major part of their budgets to private parties in order to realize infrastructural and building projects. As 
such, procurement is an important means for achieving an organization’s goals. In practice, various procurement 
strategies are applied for different projects. It seems that there is no single best procurement strategy given the 
variety of projects a client will carry out [1]. Clients striving for high procurement efficacy therefore need to know 
what works best for which type of project. The experience gained in past projects represents valuable procurement 
knowledge. Ideally, the client should be able to use the knowledge gained to its full advantage in procurement 
decisions regarding forthcoming projects. 
 
However, it is widely recognized in the literature that knowledge may get lost within an organization, with negative 
consequences. Many factors, such as staff layoffs, resignations, retirements, restructuring and outsourcing can result 
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in a loss of knowledge. This holds, and is maybe even more of an issue, for project-based organizations due to the 
one-off nature of project work and the many resulting discontinuities [2]. Project teams can be formed for a new 
project, may change during the project, and likely be disbanded at the end of the project, with team members 
moving on to other projects. Typically, as some procurement activities require specialized skills, some employees 
concerned with procurement activities (such as tender managers, cost engineers, legal advisors and strategic 
consultants) are only temporarily part of a project team. If not managed properly, procurement knowledge may well 
get lost to the project team or organization as these specialists move on to other projects. As a consequence, 
negative effects may occur: mistakes are repeated, solutions reinvented, and ambiguities emerge. Since 
procurement is an important component in achieving the organizational goals of public clients, the question 
emerges of how to manage procurement knowledge effectively and efficiently within these organizations. 
 
In seeking an answer to this question, this study explores the Knowledge Management literature for relevant theory 
and concepts that can help public sector clients of the construction industry more effectively manage their 
procurement knowledge. In starting to investigate ways of managing procurement knowledge, the following two 
basic questions are raised: which set of procurement instruments is best suited for addressing the unique 
requirements of a particular project (i.e. the project or the tactical perspective) and which procurement portfolio 
content will optimally serve the organization’s strategic goals (i.e. the portfolio or the strategic perspective)? It is 
assumed that most public clients will recognize these as the two primary questions when viewing procurement 
strategically and tactically. These two perspectives are therefore chosen as a basis for model development. 
 
This paper is structured as follows. The next section concisely introduces the field of Knowledge Management 
(KM) and demarcates the area of interest for this study. The subsequent section describes the particular research 
context of this study by introducing the relevant terminology and raising the two primary procurement questions. 
Using these two questions, specific issues related to knowledge management from the project and portfolio 
perspectives are elaborated in the subsequent section. These issues are reduced to the general idea that managing 
procurement knowledge primarily has to do with processes in which ‘argumentations’ (expectations in the form of 
arguments, reasons and motivations) and ‘generalizations’ (statements derived from practical experiences) are 
constructed on the strategic, tactical and operational levels. Based on this contention, the following section 
describes the KM model developed in this study. Conclusions then follow in the final section. 
 
 
KNOWLEDGE MANAGEMENT 
This study draws on three overlapping fields of literature: knowledge management, public procurement and 
construction management. This section first presents the case for undertaking KM research and then highlights 
some of the choices in demarcating the area of interest regarding KM theory and concepts for this study. 
 
The case for KM 
Does managing knowledge in an appropriate way really result in benefits for an organization? Indeed, empirical 
research has demonstrated that managing knowledge does function as an enabler of high organizational 
performance [3]. However, the main reason for performing that research was the observation that there are 
relatively few empirical studies that demonstrate the connection between KM and organizational performance [3]. 
As such, the question remains whether this conclusion is true in general and, given our interests, for managing 
procurement knowledge in a public sector organization in particular. Although there are no reasons to presume that 
the public sector will not benefit from KM, there is very little literature dealing with KM in the particular context of 
public procurement in the construction industry. Notably, a study by Hazlett et al. [4], in the context of a public 
sector procurement agency, did indicate a need for adequate knowledge transfer. This was apparently due to an 
organizational structure in which tasks related to procurement, contract management and engineering were 
allocated to different personnel on different organizational levels. The study reported on various causes of errors 
and mistakes including a lack of understanding of the contract documentation (including historical knowledge), 
misunderstandings or ignorance over implementing measurement, no clear understanding of the role of the engineer 
within the contract and staff simply working in the same way as they always had. These contextual examples reflect 
phenomena generally observed in the KM literature. On this basis, we argue that KM applications will have a 
positive effect on the performance of public procurement. 
 
Demarcations in KM 
The underlying ideas of KM posit that certain knowledge is present in an organization and, when this is managed in 
appropriate ways, the organization will benefit from that knowledge. However, what knowledge is it that should be 
managed? Throughout history, the minds of many scholars have been preoccupied with the definition of 
knowledge. Kakabadse et al. [5] provide an overview of proposed taxonomies of knowledge. Among the several 
taxonomies, the most widely used classification of knowledge types is the distinction between tacit and explicit 
knowledge [6]. This distinction was first proposed by Polanyi [7]. Explicit knowledge is that knowledge which can 
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be codified and stored, whereas tacit knowledge cannot. Based on this distinction, Nonaka and Takeuchi [8] 
developed the SECI conversion model in which tacit and explicit knowledge are viewed as the two ends of a 
continuum [9]. As such, while tacit knowledge in the strictest sense cannot be articulated, it may be possible to 
convert less tacit forms of knowledge into explicit knowledge. The SECI model argues that valuable tacit 
knowledge resides within individuals and can only add value if it is converted into explicit knowledge. Although 
there are many available taxonomies, the scope of this study is restricted to the tacit - explicit continuum. Our 
expectation is that this concept will help in better understanding how the procurement knowledge present in an 
organization can be used. 
 
Are there other KM theories or concepts that are suited to the particular context of this study? A recent extensive 
KM literature review provides a quick entry into the vast field of the KM literature [6]. This literature review 
proposes classifying the KM literature into five categories: (1) ontology of knowledge and KM; (2) Knowledge 
Management Systems; (3) role of Information Technology; (4) managerial and social issues; and (5) knowledge 
measurement. The focus of this paper is primarily on Knowledge Management Systems (KMSs). It is expected that 
the concepts within this literature category will provide useful elements for further demarcation and model 
development.  
A KMS is described as a configuration of managerial, technical and organizational systems that is structured to 
support the implementation of KM within an organization [10]. Three main approaches, plus a hybrid approach, to 
KMSs have been identified: codification, personalization and people finder [6]. Codification is  a  ‘people-to-
documents’  strategy  and concerns documenting and storing knowledge in order to create access to this knowledge 
by other people and/or future applications. In contrast, personalization is a  ‘person-to-person’  strategy that focusses 
on the transfer of knowledge through face-to-face social interaction activities. The third strategy focusses on 
mapping the location of knowledge within the organization. For an initial demarcation of this exploratory study, we 
focus on the codification strategy only.  
Although a number of KMSs have been proposed, in essence the processes that should be incorporated in any KMS 
can be grouped into four core KM processes [6]: 
- knowledge creation and acquisition: the process of generating knowledge internally and/or acquiring it from 

external sources; 
- knowledge storage and retrieval: the processes of knowledge structuring and storing that make it more 

formalized and accessible; 
- knowledge transfer and sharing: the processes of transferring, disseminating and distributing knowledge in 

order to make it available to those who need it; 
- knowledge application: the process of incorporating knowledge into an organization’s products, services and 

practices to derive value from it. 
Since these four KM processes are considered as the core processes, they constitute the main features of our initial 
model. Further adjustments may be applied in later study phases.  
 
 
RESEARCH CONTEXT 
The research context should be considered to ensure the KM theory and concepts are properly applied. This section 
describes the main characteristics of the particular context of public procurement in the construction industry. 
Noting the lack of widely accepted terminology, a number of basic constructs used in this study are first defined. 
Following this, two primary and recurring procurement questions that will be recognized by any regular procuring 
public client are introduced. These relate to the project and portfolio perspectives, both of which are relevant in KM 
model development. Finally, areas where there is relevant procurement knowledge for a client are identified. 
 
The role of standardized procurement instruments 
Clients of the construction industry utilize several systems, methods and means for procurement purposes. Project 
delivery systems such as Design-Bid-Build or Design & Construct are part of a well-known categorization of 
procurement methods. To achieve such a procurement method, clients combine several instruments such as 
tendering methods, qualification systems, electronic tendering systems and past performance measurement tools. In 
the absence of a widely accepted term for referring to these systems, methods and means, in this paper we refer to 
them as ‘procurement  instruments’. 
 
Many clients have large ongoing construction portfolios, rather than one-off construction projects. This observation 
has  led  to  the  introduction  of  the  terms  ‘multi-project  environment’  (a  multiplicity  of  projects  within an 
organization)  and  ‘multi-project  client’[11]. In order to facilitate the outsourcing of tasks in such a multi-project 
environment, clients may utilize a number of procurement instruments at the same time; for example, separate 
contracts for designing and building in a project where the Design-Bid-Build approach may be deemed the most 
appropriate, and a single contract for a Design & Construct-approach in another project. Contracts are however only 
one type of instrument. In order to organize the overall procurement process, a number of procurement instruments 
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from different categories will be combined. For instance, a client may choose to tender for a Design&Build contract 
using a negotiated procedure. Contractors will be notified about the upcoming procedure, perhaps through an 
electronic tendering system. The applicants invited to tender may be selected by means of a qualification system. 
Then, after bids have been received, these may be evaluated using the criterion of the most economically 
advantageous tender, and here past performance measurement systems may play a role. As there appears to be no 
universally accepted terminology for this, we refer to such combinations of instruments as a ‘procurement strategy’. 
 
Clients may adopt generally available standard procurement documents (such as the current NEC3 contracts, which 
are recommended by the Construction Clients' Board in the United Kingdom). However, such branch standards 
may not fully meet the requirements of the particular context of the client and may therefore be adapted by the 
client. For reasons of efficiency, a client will want to reuse these tailored procurement instruments on several 
projects. In this way, the tailoring process will result in the use of instruments that are considered ‘standardized  
instruments’ within a client’s organization. In wanting to keep these instruments consistent across projects, the 
client’s policy will be aimed at complementing them with project-specific information rather than changing 
elements of the contractual arrangement. Through this logic, a set of tailored standardized procurement instruments 
will be maintained by a client for use in the majority of projects. Given the lack of a widely recognized term for 
these, we have adopted the term  ‘portfolio  of  standardized procurement  instruments’. 
  
The procurement instruments in the portfolio can be categorized in several ways but, for the purposes of this study, 
it is assumed that any taxonomy will do as long as procurement instruments from every category are selected in 
order to assemble a procurement strategy that covers the entire procurement process. Usually, in at least one 
category of procurement instruments, alternatives are available within the portfolio. Therefore, a  ‘selection  process’ 
will be carried out in which several procurement instruments are combined to devise a procurement strategy for a 
particular project. If the portfolio is designed to facilitate the majority of frequently recurring types of projects, then 
the selection process will often be sufficient to meet the project’s procurement requirements. However, this need 
not always be the case. Sometimes a client may feel the need to adapt a current instrument or even to develop a new 
one. In such cases, a  ‘(re-)design process’ on top of the selection process emerges. This is depicted in Figure 1. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Figure 1: The portfolio of standardized procurement instruments and its context. 

 
Two primary questions 
With many procurement options, clients face two basic questions related to the different perspectives on 
procurement. First, from the perspective of a particular project, a likely pressing question is which set of 
instruments best addresses the unique requirements of this project? Second, when viewed from the perspective of 
the portfolio of instruments, a more strategic question emerges: what of the portfolio’s content best serves the 
organization’s strategic goals? 
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In answering the first question, a client will be inclined to draw conclusions from experiences with applying the 
procurement instruments in previous projects. Numerous questions are likely to arise when investigating the 
‘experience’. First of all, what do we know about the experience. Is it causally related to the instrument and, if so, 
were any drawbacks inherent to the instrument or was it misused? If the problems are inherent, do the  instrument’s  
advantages still outweigh the disadvantages, and against which criteria should these be evaluated? What were the 
original purposes of this particular instrument, was it actually meant for use in this particular situation? Second, 
given all these questions, who in the organization knows the answers to one or more of them? Who has documented 
information available, or does the organization perhaps rely  on  people’s  memories? If so, are these people still 
available? Third, how do we know which procurement instrument is best? Which methods are used to compare the 
performance of various procurement instruments? The knowledge applied in formulating answers to such questions 
may be viewed as internal knowledge of the procurement instruments, in the sense of it being a client-specific 
subset  of  the  more  general  ‘procurement  knowledge’.  This distinction serves to highlight that clients need to know 
what works, and what does not, in their own particular context. 
 
While forthcoming new projects will trigger the seeking of answers to the first primary question, the second 
question, related to the organization’s  strategic  goals, may not be automatically triggered in this way. If it is not 
deliberately managed as a recurring topic, the question may need other events for it to be raised. For instance, a 
reformulation of the organization’s goals might cause reconsideration of the portfolio’s alignment with the new 
goals. Other triggering possibilities include a successful implementation of newly developed procurement 
instruments by other clients, and an apparent failure to achieve organizational goals when using the current 
portfolio. In the public sector, a new governmental policy could affect the portfolio content directly as well. Public 
opinion and complaints from the construction industry might also be a driver. If, for whatever reason, the portfolio 
question is triggered then it is unlikely that the knowledge of procurement instruments will be sufficient to provide 
a sound answer. Knowledge of other procurement instruments used outside one’s  own organization is needed to 
assess and compare these alternatives with the current portfolio. Therefore,  at  times  more  ‘general  procurement  
knowledge’  will  be  required. 
  
To summarize, both internal knowledge of procurement instruments and general procurement knowledge need to be 
available to reliably answer the two primary questions facing public sector clients.  
 
 
ARGUMENTATION 
The two primary procurement questions discussed in the previous section form the basis for developing an outline 
of the kind of procurement knowledge that should be managed properly. First, by addressing the first question from 
the project perspective, the selection process and the (re-)design process are considered. Following this, the 
question regarding the optimal portfolio content is discussed. From these discussions, a general outline is proposed 
using the  term  ‘argumentation’.  
 
The selection process 
A number of publications in the procurement and construction management fields have explicitly addressed issues 
related to the selection process. Several alternative procurement selection processes have been developed, and Love 
et al. [1] produced a useful overview covering developments in the period from 1985 to 2006. This research 
continues, with Tran et al. [12] one of the latest publications. 
 
Using the description of the selection process proposed by Love et al. [1] as a starting point, a number of 
observations can be made from the Knowledge Management perspective:  
1. The selection process applied in practice and proposed by Love et al. [1] consists of several steps. They 

recommend that “After  each  step  is  completed  and  key  decisions  are  made,  the  justification  for  these decisions 
should be carefully documented so as to aid the process of transparency and provide a learning tool for future 
projects.” (p. 315). Although they do not elaborate on this learning tool, it is clearly meant to serve as input for 
subsequent selection processes. The point is strongly made that this learning tool should contain the 
justifications for the decisions made. We hypothesize that the reason for this is that these justifications provide 
an argumentation in the sense of an elaborated prediction of the effects that alternative procurement strategies 
will have on project performance in this one particular case. The argumentation concerning the selected 
procurement strategy can be evaluated afterwards and thus give insight into the validity of the arguments used. 

2. The selection process was carried out by a number of participants [1]. The participants were asked to award 
scores to alternative procurement strategies. The way in which the participants familiarized themselves with the 
different types of procurement method is not described. We would nevertheless assume that the information 
used for familiarization and then interpretation by the participants will influence their scoring process. As such, 
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the type of information and the way in which it is supplied will likely matter. The question is what information 
should be provided, and in what manner, to help build the argumentation? 

3. Related to this observation is the question as to on which abstraction level a project delivery system should be 
defined. Some authors contend that the selection models need to address the second stage in the process: the 
selection of a sub-variant of a particular project delivery method [13]. Following this line of thought, one 
wonders which level(s) of detail should a selection process address in order to result in a convincing 
argumentation for the preferred procurement strategy?    

4. The proposed selection process seems to have been developed for use in single projects and its relevance in the 
context of multi-project clients is uncertain. Miller and Evje [14] developed a selection process for a portfolio 
of projects that allowed for a more strategic rather than operational perspective. Taking this perspective may 
change  the  argumentation  from  a  ‘best-for-project’  reasoning  to  one that attempts to balance the predicted 
effects on project goals and on organizational goals. 
 

To summarize, it is apparent that a number of issues emerge when viewing the selection process from the 
perspective of knowledge management. However, a general outline emerges in which the selection process delivers 
an argumentation as to which procurement strategy is the best. From the perspective of the four KM processes, it is 
observed that procurement knowledge is retrieved, shared and applied in the process of creating this argumentation. 
 
The (re-)design process 
In figure 1 the process of adapting current procurement instruments, or even creating new instruments, is referred to 
as the (re-)design process. Though a few publications, including Azari-Najafabadi et al. [15], do view procurement 
instruments as the product of a design or redesign process, this viewpoint appears to be uncommon. In this study, 
we do however consider these processes as involving a design process. The advantage of this viewpoint is that it 
encourages one to distinguish between the perceived problem and the possible solutions to that problem. Moreover, 
verification forms part of the design process, calling for an upfront argumentation as to why the proposed solution 
will indeed solve the problem. From this perspective it therefore seems obvious the that some form of 
argumentation is involved in this process. Similar to the contention above for the selection process, we assume that 
procurement knowledge is necessary for the creation of such an argumentation. If so, then KM can help advance 
managing the organization’s procurement knowledge. 
 
Choosing the optimum portfolio content 
The second fundamental question raised in this study concerns the strategic topic of optimizing the portfolio of 
procurement instruments to achieve the organization’s goals. Since this specific issue has not been discussed in the 
literature, we explore literature related to the portfolio question in order to create an outline of the likely nature of 
an optimized portfolio. 
 
The portfolio question addresses the strategic level of decision-making and relates to operationalizing the 
organization’s overall strategic goals. Although it is not unusual for public sector organizations to express a mission 
statement in which the organization’s goals are articulated, to  the  author’s  knowledge  the procurement literature has 
not discussed operationalization strategies in a public sector context. However, for the private sector, it is argued 
that the purchasing strategy and purchasing practices should be designed to optimally support the business strategy 
in order to positively affect performance [16]. There, research has addressed the impact of strategic alignment and 
purchasing efficacy on the financial performance of the company [17]. How does this translate to the public sector? 
First, one should note that financial performance is arguably not the dominant performance criterion of public 
sector organizations. Erridge et al. [18] argue that procurement in the public sector is complex and that a number of 
competing priorities can confuse the final goals. They identify three competing strands that influence the public 
sector procurement policy: 1) the commercial strand that concerns themes like value for money, efficiency and 
effectiveness; 2) the regulatory strand that deals with themes such as transparency, equality and compliance; and 3) 
the social strand addressing themes like employment concerns, social exclusion and environmental policy. In 
following this framework, the procurement performance of a public client will be assessed internally by a mixture 
of themes drawn from these three categories. 
 
Two observations can be added to these considerations. First, applying the  ‘best  for  project’  principle  does  not  
necessarily achieve the ‘best  for  the  organization’.  This  is  illustrated  by  the  development  of  procurement  
instruments that do not directly have a positive effect on project performance. For instance, the application of the 
CO2-performance ladder in determining the economically most advantageous tender will not directly contribute to 
the project being delivered on time, within budget and meeting quality targets [19]. It will however contribute to the 
organizational goal of CO2 reduction. The second observation is that public sector clients may accept the risks 
associated with trying new procurement instruments. Such risks may result in negative consequences in terms of the 
duration, budget or quality of a project, but these may be considered acceptable in seeking new directions. Overall, 
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the portfolio of procurement instruments may not be optimal even when optimally suited to procuring the whole 
range of diverse projects. 
 
Combining the conceptual model of Baier et al. [17] with the framework of competing priorities by Erridge et al. 
[18], and applying this to the concept of a portfolio of procurement instruments, results in the model shown in 
Figure 2.  
   
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Figure 2: The alignment and performance link (adapted from Baier et al. [17]). 

This adapted model not only suggests a research approach but, for this study, it also highlights that the portfolio 
perspective requires an argumentation that logically links the portfolio content to the organizational goals and to the 
strategies devised for projects or programmes in the procurement practices. This argumentation should strive to be 
convincing in addressing two important contentious issues. First, that the portfolio is strategically aligned with the 
organizational goals and, second, that the portfolio facilitates efficacious procurement practices. To create such an 
argumentation, KM processes are required. 
 
To summarize, the project and portfolio perspectives discussed above reflect the recurring theme of 
‘argumentation’. It appears that, from these perspectives, procurement knowledge is essentially used to construct 
argumentations that facilitate decision-making processes. Such argumentations can be seen as expectations or 
predictions of the effects that a single procurement instrument or procurement strategy will have in a particular 
forthcoming project. Alternatively, zooming out to the portfolio level, predictions about the effects that the portfolio 
will have in terms of achieving the organizational goals. 
 
 
GENERALIZATION 
Where does the knowledge needed to build argumentations come from? In this study, it is assumed that the 
experiences gained in previous projects are an, and perhaps even the most, important source of contextual 
procurement knowledge a client can draw on. We hypothesize that experiences are converted into cause-and-effect 
relationships, for instance in the appearance of a formal evaluation report or in informal narratives exchanged over 
coffee. Justifiably or not, these relationships are attributed as features to single procurement instruments, to 
procurement strategies or to portfolios. Examples of such features are statements such as ‘Design & Construct 
improves  the  constructability  of  the  design’ and ‘a  negotiated  procedure  enhances  the  applicant’s understanding of 
the client’s vision of the  project  goals’.  During this process, features become somewhat detached from the original 
context from where they were derived. To distinguish these features from the argumentations introduced above, we 
use the term ‘generalizations’. 
 
Public sector clients who regularly procure construction work will, on the operational and/or tactical levels, use 
their internal procurement knowledge in the selection and/or design processes. The client will create generalizations 
out of previous practical experiences with procurement instruments. These generalizations may then be used in the 
form of an argumentation to justify the procurement strategy selected for an upcoming project. The iterative nature 
of this makes one think of a process cycle. On the strategic level, argumentations and generalizations similarly 
occur in explaining the choices made in maintaining or adjusting the content of the portfolio of procurement 
instruments.  

Organisational 
goals 

Portfolio content 
(based on strategy) 

Procurement 
practices 

Strategic 
alignment 

Procurement 
efficacy 

Public client 
performance 
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Since these argumentations and generalizations appear to relate to the manifestation of procurement knowledge in 
all the processes described above, these are considered the core concepts at which KM efforts should be directed. 
Consequently, we hypothesize that public clients striving for a higher procurement efficacy through applying KM 
should focus on the management of procurement knowledge in the form of argumentations and generalizations. 
 
 
MODEL FOR MANAGING PROCUREMENT KNOWLEDGE 
How can the argumentation and generalization concepts be modelled from a KM perspective? This section 
endeavours to link the four core KM processes briefly introduced earlier to these two concepts. Further, noting that 
argumentations and generalizations may have certain shortcomings in practice, the tacit/explicit dichotomy is also 
linked as this may help explain the causes of the shortcomings. Based on these general KM concepts, this section 
presents a simple KM model that is aimed at advancing the management of procurement knowledge from the 
viewpoint of the codification strategy. 
 
Linking KM processes to procurement  
Earlier it was argued that a client, in preparing for decision-making in a procurement context, creates an 
argumentation that in its essence has the nature of a prediction. The use of procurement knowledge will contribute 
to the quality of the argumentation and, therefore, a knowledge application process is executed. Relevant 
procurement knowledge is applied in order to create a convincing argumentation. Once decisions are made and the 
procurement process executed, these predictions are put to the test in practice. The comparison of the predictions 
with practical outcomes contributes to the process of knowledge creation and acquisition. This new knowledge is 
transferred from the situated to the organizational context through generalizations, making it available for storage 
and later retrieval.   
 
Tacit and explicit knowledge 
In all of these processes, it is probable that only part of the knowledge concerned is of an explicit nature. For 
example, in the process of knowledge acquisition, some elements of the total richness of the contextual project 
information will not be articulated. The deduction of cause-and-effect relationships will involve focussing on 
particular issues and thereby avoiding others. We hypothesize that, in general, the processes of creating and 
transferring procurement knowledge involve selecting from the available information. As such, we see the 
tacit/explicit distinction as an indispensable element of the model. In a previous phase of this research project, it 
was observed that, in practice, some of the argumentation used by a public sector client for selecting and 
redesigning a particular procurement instrument for a number of subsequent projects was implicit [20]. As such, 
there is some empirical evidence to support this hypothesis. 
  
One of the assumptions of the SECI model is that tacit and explicit knowledge are at opposite ends of a continuum 
[9]. Whereas tacit knowledge in its extreme form (one end of the continuum) is by definition not articulable, other 
forms of tacit knowledge can be conversed to explicit knowledge and vice versa. We hypothesize that applying 
methods, in the form of a codification strategy, that convert tacit into explicit knowledge will contribute to the 
effective management of procurement knowledge. The combination of KM concepts and the terms argumentation 
and generalization leads to the model presented in Figure 3. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Figure 3: Model for managing procurement knowledge. 
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This model can serve as a basis for further exploring knowledge management applications within a public sector 
client’s organization. Regarding the project and portfolio perspectives, we argue that this model can be applied on 
any level of abstraction. For instance, the process of devising and testing a procurement strategy could be analysed 
using this model. In so doing, the focus of the researcher or practitioner would be directed towards the extent to 
which arguments applied in devising the procurement strategy are explicit, and where these are derived from. On a 
lower level of abstraction, the model could serve as a means to explicate the choices made in redesigning a 
procurement instrument to meet the particular requirements of a certain project. On a higher abstraction level, 
research into the process of adjusting a portfolio of procurement instruments could be directed by this model. 
 
 
CONCLUSIONS 
It is argued that KM applications can help a public sector client increase performance. However, KM literature 
related to public sector clients who regularly procure work from the construction industry is scarce. Our exploration 
of the literature in the related fields of KM, procurement and construction management led to the introduction of 
the terms argumentation and generalization. Combining these terms with general KM concepts enabled the 
development of a model that is aimed at advancing the management of procurement knowledge. 
 
In conclusion, the constructs and the model proposed in this paper could stimulate and support researchers in 
further exploring the application of KM theory and its concepts in the field of procurement management. Although 
the model only hints at practical applications, it could help practitioners to bring greater focus to their efforts to 
manage the procurement knowledge present in the organization.  
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“Micro, small and medium-sized enterprises (SMEs) are the engine of the European economy. They are an essential 
source of jobs, create entrepreneurial spirit and innovation in the EU and are thus crucial for fostering 
competitiveness and employment….” (Günter Verheugen, Member of the European Commission, Responsible for 
Enterprise and Industry, in EC/Enterprise and Industry).  Looking beyond the EU, SMEs “constitute the vast 
majority of business establishments, are usually responsible for the majority of jobs created and account for one 
third to two thirds of the turnover of the private sector,” (OECD/UNIDO, 2004)).   As a result, governments of 
countries at all levels of economic development pursue policies to support SMEs (Storey, 1999). 
 
This paper will consider the economic rationale behind such SME policies, how they may be pursued through 
public procurement, and whether and how their effectiveness can be evaluated.  It will conclude with some 
considerations for policy-makers in public procurement. It will not analyse social and political justifications for 
SME policies per se, though it is acknowledged that righting historical disadvantage and supporting minorities in 
public procurement can have consequential economic benefits, and that the political context in SME policies is 
significant.   
 
The two main economic policy considerations revolve around (a) improving SME participation in the public 
procurement market, with a view to enhancing competition and hence value for money, and (b) awarding more 
procurement contracts to SMEs, with a view to encouraging entrepreneurship and innovation, and thereby job 
creation, economic growth and development to the benefit of wider society.  While this paper draws heavily on 
authoritative works on SME policies, it is not intended to provide a comprehensive survey of the economic 
literature on the subject.  Rather, it seeks to highlight some of the published findings on the scope and impact of 
SME policies, and to urge policy-makers to seek and consider empirical evidence and move to policy, rather than 
the other way around. 
 
Statistics on SMEs and the public procurement market 
 
The volume of statistics on SMEs in many systems amply demonstrates that SMEs overall constitute the 
overwhelming majority of all enterprises (to report on them in detail exceeds the scope of this paper, but an 
example is found in EC, 2003).  For example, in the EU, 99.8% of enterprises in the non-financial sector are stated 
to be SMEs (representing 67% of the total non-financial employment), and 92% of the total business sector is 
estimated to be micro-enterprises, with fewer than 10 employees (de Kok et al, 2011). SMEs comprise over 99% of 
the UK’s 3.8m businesses, and provide 56% of its private-sector employment and 52% of total UK turnover (Small 
Business Service (SBS), 2004, cited in Zheng et al, 2006).  In South Korea, the statistics show that SMEs comprise 
99% of businesses and 88% of private-sector employment Government of Korea, 2011); in South Africa, 55% of 
private sector employment, and 22% of GDP (Kauffmann, 2005, and cited in Kim, 2011). In the US, SMEs 
constitute 99.7% of all businesses, generate 46% of private, non-farm GDP, and smaller SMEs employ 34.9% of all 
private sector workers (US Census Bureau, 2007). 
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There are varying definitions of SMEs: OECD/UNIDO (2004) note that SMEs are defined in the literature most 
commonly by reference to employment, due to the simplicity of the measure and the ease of collection of data (the 
OECD and US generally use a measure of under 500 employees, the EU 250).  Many systems use a broader 
definition in practice, e.g. in the EU, where SMEs are those with fewer than 250 employees, provided that their 
turnover and assets are below certain limits (EU, 2008), although EUROSTAT statistics are presented by reference 
to employee numbers only (EU, 2014).  A similar approach is employed in the standards used by the US Small 
Business Association (SBA) to classify SMEs (though the SBA is not concerned with public procurement).   Hence 
the figures in the preceding paragraph are not directly comparable, even before accounting for the different level of 
development in the countries and regions concerned, though a general conclusion that most businesses are “SMEs” 
can be drawn.   
 
It is also clear that SMEs’ share of the public procurement market is below their proportion of total enterprises: in 
the EU, for example, SMEs secured 35%-35% of contracts by value in 2006 and 2007, and 42% in 2008 (EU, 
2009); and between 53% and 78% of contracts by volume (EU 2008).  This is not a recent trend: Bovis (1998) 
argued that market access is also limited for SMEs.  The situation is similar elsewhere: the US SBA estimates that 
21.89% of contracts were awarded to SMEs in 2009 (SBC, 2010), whereas in Canada since 2006-2007, over 43% 
of the total value of contracts on average was awarded to SMEs (Government of Canada, 2014). 
 
Within the overall numbers and using a more flexible approach to what is an SME, the EU (in a report on SME 
access to public procurement) notes that SMEs’ access to public procurement varies from one Member States to 
another, but that overall they are awarded 18% lower contracts than their overall economic share calculated by 
turnover (EU, 2009).  Behind these aggregated data, however, the position varies as between micro, small and 
medium-sized enterprises: “medium-sized enterprises do not seem to be unduly under-represented in public 
procurement”, but “the relative significance of micro and small enterprises lags considerably behind their actual 
role in the real economy”: the percentage lags are 2% (medium-sized, ie with up to 249 employees), 5% (small, ie 
with 10-49 employees) and 11% (micro, ie with up to 9 employees) (EU, 2009, European Commission, 2013).  
 
Economic (and other) justifications for SME policies 
 
These overall conclusions of under-performance are generally taken as evidence of market failure on a scale that 
justifies intervention to level the playing-field.   Estimates of the value of the total public procurement market vary, 
but according to the OECD “governments in OECD member countries spend on average 12% of their GDP on 
public procurement (excluding procurement by state-owned utilities)”, (OECD, 2011). Variations are considered to 
reflect the different size of the state, its role in the economy and the existence of high-value infrastructure and 
similar projects and range from  15% of GDP (the Netherlands, the Czech Republic and Iceland) to under 7% 
(Mexico, Chile and Switzerland) (ibid, 2008 figures).  The figures consequently appear to justify intervention on a 
significant scale: Storey (2006, also cited in Freeman, 2013) estimates that the annual total financial support for 
SMEs in the UK is equivalent to £7.9 billion per annum - more than is spent on the police force or universities. 
 
A separate area of rationale for SME support policies arises from cited economic benefits of SMEs over enterprises 
in general, such as that SMEs add value and promote innovation (Carter et al, 1999, Erridge et al, 1998, and 
Hoffman et al, 1998, as cited in Zheng et al, 2006); that SMEs are more adaptable and responsive to the needs of 
purchasers (Zheng et al) and support the creation of new supply markets, and respond to supply market dominance 
and fragmentation (Caldwell et al, 2004); that there are benefits to local economies from local sourcing (Walter, 
2005, NERA, 2005 (and cited in Zheng et al, 2006)). At the micro-economic level, SME support can contribute to 
individual business sustainability (Zheng et al, 2006).   
 
The economic rationale is linked closely to social motivations (McQuade and Johnson, 2003, Ram et al, 2002, cited 
in Zheng et al, 2006), including public relations and reputational value for enterprises contracting with local SMEs, 
and minority-support policies that lie at the heart of the US SBA and South African Black Economic Empowerment 
policies.   Perhaps as a consequence, the policy goals behind SME policies are frequently stated in very broad and 
political terms (as the quotations in the introductory paragraph to this paper indicate).  
 
Indeed, a recent report into SME access to public procurement in the EU concludes a statistical overview saying 
that “it is important to highlight that SMEs’ share of the value contracted for contract below €300,000 in fact 
slightly exceeds the corresponding figures for real economy. However, this is more than offset by the huge 
disadvantage they (micro and small enterprises primarily) have in accessing larger contracts. Whilst one would not 
expect the largest contracts to be won by SMEs, they could eventually win more lower-value contracts to have their 
‘fair share’ of public procurement overall,” (EU, 2009).  Gibbs (2000), in a paper entitled “SME policies, academic 
research, and the growth of ignorance, mythical concepts, myths, assumptions, rituals and confusion”, highlights 
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that along with the substantial growth in SME research and publications there has been a parallel growth of 
ignorance, and that “mythical concepts” and ‘myths” are used as a basis for key areas of policy development.   
 
Data on SME policies 
 
This lack of clear policy goals is, unsurprisingly, reflected in the data available on SME policies themselves.  This 
situation was already identified over a decade ago; when considering whether bank lending to SMEs was 
insufficient, the UK’s Bank of England sought to “bring facts into debates typified by anecdote, assertion and 
assumption,” (Bank of England, 2004, cited in Freeman, 2013).  Freeman adds that “a close examination of the 
academic, regulatory and commercial literature regarding SMEs and their role in the economy remains riddled with 
poor thinking and muddled conclusions, problems compounded by a plethora of issues relating to the availability 
and quality of relevant data”.  Zheng et al (2006), Karjalainen et al (2008) and Dalberg (2011) have all noted the 
relatively limited extent of empirical data.     
 
Zheng et al et al, citing the SBS and other sources from the UK, notes that many policies are presented in 
descriptive terms rather than by reference to measurable objectives or goals.  A later example can be found from the 
European Commission, which says that SMEs policies are mainly concentrated in five priority areas, covering: “the 
promotion of entrepreneurship and skills; the improvement of SMEs' access to markets; cutting red tape; the 
improvement of SMEs' growth potential, and strengthening dialogue and consultation with SME stakeholders” (EU, 
2014). 
 
While these objectives may be desirable policy objectives, achievements are effectively immeasurable without 
targets or benchmarks.  The literature reveals few targets, though notable exceptions are found in the US, which has 
a policy goal of 23% awards by value to SMEs (SBA, 2010), and the UK (25% by 2015, UK Government, 2014).  
 
A first issue, therefore, is to identify what we can learn about the use of SME policies that may be of use to policy-
makers.  Much literature on SMEs participation in public procurement tends to review SMEs as a group.  That is, 
the data are aggregated data, rather than broken down by e.g. market sector, SME type or size, nature of the public 
purchaser, or referring to differing business goals, owners’ backgrounds, levels of available technologies, skills and 
experiences, regions in which SMEs operate.  In addition, there is a significant focus on the social aspects of SME 
purchasing (from minorities, etc, which are key elements of policies in the US and South Africa) (Zheng et al et al, 
2006).   Research at this aggregate level (Curran, 2000) gives little insight into what may motivate individual 
procuring entities and buyers to purchase from SMEs, and what factors influence their individual decisions (Zheng 
et al et al, 2006); decisions of procuring entities  may be influenced by variable characteristics, such as spend 
portfolios, priorities, cultures and stakeholder requirements (Caldwell et al, 2004).   
 
However, as Storey (2008) notes, the situation is gradually improving.  For example, a recent EU Report provides a 
comprehensive set of data at the regional level; it contains an analysis of SME under-performance in public 
procurement contracts, which is broken down by country, type of government awarding body, contract size and 
whether the contract was for goods, services or construction, and by procurement method.  The overall trend 
reflects the unsurprising proposition that the larger, more complex contracts are rarely won by micro and small 
enterprises (EU, 2009).  Nonetheless, although the report starts with a chapter breaking down SMEs by industry 
sector, the analysis of under-performance in procurement is not broken down this way; in addition, the surveys of 
suppliers and procuring entities do not appear to have enquired into the different award proportions per sector, 
though they do identify a limited number of obstacles that have differing impact on micro, small and medium-sized 
enterprises (and many that all sizes of enterprises report as obstacles).  In addition, the EU notes that data for 
different periods are not fully comparable (EU, 2009, a finding repeated in many other studies).    
 
Indeed, in 2000, Curran had already reported on data difficulties and obstacles to the quantitative evaluation of 
policies: he cited quantitative methodologies that do not adequately account for net positive outcomes 
(“additionality”), as deadweight (ie outcomes that would have occurred without the policies concerned) and 
displacement (firms outside the policy cease to trade, have lower sales or employment, or have higher costs) should 
be accounted for.  A lack of matched control samples as a result of the heterogeneity of SMEs was indicated by 
Storey (1999); difficulties of selection bias and low or biased response rates are evident.  These factors also mean 
that deadweight is the most difficult element to evaluate – precisely the factor that policy evaluation should address 
if it is to be meaningful.  Although qualitative alternatives have been employed to seek to improve this situation, 
they are essentially add-ons to quantitative research.  Curran’s overall conclusion that “there will always be a high 
level of uncertainty in estimating outcomes and impacts of [SME] policies” would not seem to have changed 
significantly.  Indeed, a general policy of deregulation may have perverse consequences in that some SMEs now 
slip below the reporting obligations that allow statistical evidence to be gathered (Freeman, 2013). 
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Need for SME policies: market failures and SME support 
 
The World Bank and IFC consider that the theoretical justification for SME support lies in “market and institutional 
failures that bias the size distribution of firms, rather than on any inherent economic benefits provide by small 
firms” (WB/IFC, 2000).  Adapting Storey’s 2008 analysis of forms of market failure relevant to SME policies to the 
public procurement context, there are several types of failure that may justify market intervention.  However, while 
market failure has long been noted as a necessary precondition for government intervention, it is not a sufficient 
one: intervention is justified only where the results will improve welfare (Storey, 2008).  This issue will be 
considered below, after a description of the failures themselves and common policies applied to mitigate them. 
 
The first group of market failures arise, adapting Storey (1999), as SME owners do not realise the benefits of 
participating in the public procurement market, and do not fully appreciate the benefits to their business of taking 
steps such as workforce or management training and promotion activities, that would allow them better access to 
this market.  This is indicative of inadequate information (EU, 2009, ADB, 2012, Smith et al, 2001).  The EU has 
also recognized that poor information about procurement opportunities can close markets to SMEs, and that 
inadequate information on procurement regulations and requirements as a major impediment to SME participation 
in procurement (Mishory, 2013). Similar findings are reported in Karjalainen et al, 2008, citing Fee et al, and ECEI, 
2014.  Indeed, Fee argues that inadequate access to information is the most significant barrier to SMEs’ 
performance generally.  The EU, however, has found more recently that information about procurement 
opportunities is less of an issue than information on tenders themselves (ambiguous requirements, late information, 
and a lack of debriefing, for example (EU, 2009)).  Lack of information about the procurement process itself, such 
as the mandatory legal requirements and associated procedures that all participants must follow, also presents 
obstacles to SMEs (EU, 2009).   
 
A further limiting factor is the costs of participating in public procurement, which are noted as being 10-50% higher 
than for comparable projects in the private sector (Fee et al, 2002, cited in Karjalainen et al, 2008, Smith et al, 
2001, UK Government consultation, 2013).  These costs disproportionally affect SMEs, in part because many are 
fixed (ECEI, 2014, ADB, 2012).  Indeed, a 2010 study found that the costs of regulation per employee are 36% 
higher for small than medium-sized and large firms in the USA (ADB, 2012). The costs themselves are derived 
from the disbursements required in the procurement process (including tender securities and performance bonds, 
inspection fees, registration and documents fees) and the time and resources involved in complying with rigorous 
and protracted procedural requirements, such as registration, production of detailed tender information (such as 
regarding minutiae of prices) and large volumes of documents (ADB, Karjalainen et al, 2008; Fee et al, 2002).    An 
EU study (PWC 2011) found, that at the lower threshold under the EU directives (at that time €125,000), the total 
costs per PP procedure may reach between 18 and 29% percent of the contract value. As most of these costs fall on 
business side of the transaction, they might act as a deterrent to participation. 
 
SMEs are also noted as suffering from tender preparation periods that are too short (ECEI, 2014), i.e. there is 
insufficient time to bid (EU, 2009). Bovis (1998) also cited the lack of language skills in technical areas of 
tendering as a further obstacle to SMEs (in Karjalainen et al, 2008), a finding also evident in the 2009 EU Report – 
SMEs do not have tender-writing specialists, and are less experienced in the task. This report also highlighted an 
over-emphasis on price in evaluation, disproportionate qualification and other criteria, together with the overall 
administrative burden.  Although interaction with the procuring entity was noted to have improved over recent 
years, SMEs as a group considered further reforms in this area would be among the most pressing  (EU, 2009).   
 
After the selection process is complete, a winning supplier can expect to be confronted with complex contract 
management procedures and dispute resolution processes (ADB, 2012), and the costs and cash-flow implications of 
funding the projects concerned until payment (the payment period in the public sector is significantly longer than in 
the private sector) (ADB, 2012, Intrum Justicia, 2013).   
 
Other issues relate to the manner in which the procuring entities manage contracts and SME participation.  Here, an 
observed tendency is towards larger contract sizes and contract aggregation through framework agreements and 
similar tools (EU, 2014).  For example, the value threshold above which the statistics indicate that SMEs 
underperform is in the range of €300,000 to €1m (EU, 2009).  While noting that the median size varies among 
member States, a recent report states that the median contract size above thresholds should be accessible for SMEs, 
but that this median has increased recently from about €330,000 to €928,000 (EU, 2009).  Even by 2003, the US 
equivalent of framework agreements accounted for nearly 30% of federal public procurement; the value of one type 
of framework agreement alone rose from $4bn in 1992 to $32.5bn in 2004 (Gordon et al). The literature on 
economy and efficiency in procurement routinely notes an increasing use of framework agreements, purchasing 
consortia and centralised purchasing agencies to aggregate purchases to enhance value for money. Bundling is also 
claimed to be administratively efficient (Clark and Moutray, 2004, ADB), though more recent studies are indicating 
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that there are trade-offs in terms of meeting the needs of certain procurers, and where framework agreements used 
as the purchasing tool are sub-optimally set up and used (Nicholas, 2011).  The pressures of financial austerity and 
shrinking procurement budgets is, for example, part of the reason for an ever-greater use of framework agreements 
in this context. SME surveys report a significant impact through bundling (EU, 2009, ADB, 2012), and aggregation 
has been considered to be “bad news for SMEs” (Smith et al, 2001).   The “bad news” arises in two ways: bundling 
or aggregation at the geographical level or through grouping types of purchases excludes SMEs that do not cover all 
necessary areas or ranges (Bovis, 1998; EU, 2009), and through larger orders that exclude SMEs who do not have 
the requisite capacity or capital (Morand, 2003, EU, 2009, Zheng et al, 2006).     
 
SMEs surveyed also highlight risk aversion on the part of procurement officials as a significant barrier to 
participation (EU, 2009).  Zheng et al cites studies pointing to issues with professionalism in procuring entities, 
trust between SMEs and procuring entities, and a lack of technical expertise in applying socio-economic objectives 
because of a lack of understanding of their impliations and impact on purchases themselves (citing Ruth et al, 2002, 
Dollinger et al, 1991, Drabkin and Thai, 2003).  These issues increase apparent risks of SME contracting.  
Procurement officials also have fiduciary duties as regards public moneys (ECEI 2014), which may translate into 
stringent financial and experience requirements that disfavour SMEs (ADB, 2012). This may also be a paradoxical 
result of measures to enhance transparency and accountability, as individual procurement officials seek to avoid 
censure for sub-optimal outcomes.  At the institutional level, some compliance requirements on suppliers may have 
little to do with performance risk in a public procurement contract, but are designed to avoid political risk 
(contracting with “undesirable” suppliers with convictions for tax evasion, for example).  In terms of the demand 
side, where innovation could be encouraged, procurement officials are cited to be reluctant to retreating from to the 
tried-and-tested, “safe” solutions, specifications and suppliers (Georghiou et al, 2013), leading to a perception that 
the “nobody ever got fired for choosing IBM” rationale remains a real barrier (Smith et al, 2001). 
 
Types of interventions to support SMEs 
 
Storey (2008) sets out an analytical basis for distinguishing the types of intervention that may mitigate these 
obstacles and may be used to pursue the overall goals.  A key distinction in policy can be observed: measures may 
seek to lower barriers or to offer support.  Many governments pursue a mixture of both measures. The goal of such 
mitigating policies arguably should be to encourage participation (and hence the potential for competition in the 
public procurement market concerned (UNCITRAL Guide, 2012)). 
 
To start with the “barrier” side, measures in the public procurement sphere may seek to reduce excessive 
regulations and/or to mitigate their impact. Extrapolating from the World Bank’s Doing Business surveys (citing 
the 2006 study), Storey (2008) categorises the policy options: first, policy-makers can seek to lower the 
impediments to business creation or small-firm expansion (broadly speaking, the approach of the USA, Canada and 
perhaps New Zealand).  Secondly, policies can seek to provide direct assistance to compensate for the burdens or 
impediments (broadly speaking, the situation in the EU, which has relatively high impediments to starting a 
business in particular). Storey also notes that the situation in developing countries is often characterised by both 
high impediments and low direct assistance, an interesting finding given the many statements about the importance 
of the SME sector in those countries. Drawing on Lundstrom and Stevenson (2005), Storey concludes that there is 
considerable diversity in approaches to reduction of administrative burdens. 
 
The legal framework for public procurement will include provisions on eligibility and qualification, descriptions of 
contract terms and specifications, and evaluation criteria, each of which have the potential to fall disproportionately 
on SMEs.  In recognition of this general proposition, the 2014 EU Directives on public procurement introduce new 
measures to counter the burdens involved: first, self-declarations in matters of qualification are being introduced, 
with the declared aim of primarily benefitting SMEs.  Secondly, the evidence of financial capacity of the supplier 
that can be required is to be limited as a general rule: for example, that for turnover requirements may not exceed a 
maximum of twice the estimated value of the contract (EU, 2014).   
 
Other programmes seek to eliminate unnecessary qualification requirements: for example, the UNCITRAL Model 
Law on Public Procurement (which includes procedurally simpler methods for smaller-value procurement) provides 
for tender securities, but the Guide to Enactment that accompanies Model Law discourages imposing tender 
securities routinely, on the basis that the formalities and expenses concerned may discourage the participation of 
suppliers. It adds, “the procuring entity should consider all the implications of requiring tender securities (positive 
and negative), on a case-by-case basis, prior to deciding whether or not to require them”, and suggests that guidance 
and regulations should provide examples to assist whether a tender security could be excessive safeguard and where 
it would be justified, by reference to contract value, performance risk and so on (UNCITRAL Guide, 2012).  Other 
policies may encourage international standards, testing and other requirements to be applied in a more user-friendly 
way, and to use functional, output-based rather than technical, input-based specifications, and less price-dominated 
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evaluation criteria (EU, 2009); all these measures have been cited as pro-SMEs because their benefits will accrue 
proportionately more to SMEs.  At a more practical level, rules designed to ensure objectivity, clarity and 
transparency in specifications can be supported by tools to improve and standardise documents and terminology.  
The EU requires the use of its Common Procurement Vocabulary (CPV, adopted by Regulation (EC) No. 
213/2008), to standardise specifications and other elements of descriptions of what is to be procured.  The UN 
operates a similar scheme – the United Nations Standard Products and Services Code (“UNSPSC”).  These tools are 
designed to establish “a shared and common understanding of a product domain” (Leukel and Maniatopoulos, 
2005), and so address the information asymmetry of SMEs.  Other measures include addressing possible SME 
weaknesses in terms of technical and financial capacity, by allowing joint bidders to fulfil requirements. improving 
dialogue between procuring entities and suppliers, engaging in post-submission qualification, and so on (EU, 2009).  
However, many procuring entities indicate that their time and resources, and a lack of concrete SME policies, do 
not allow for the full benefit of these types of scheme to be realised (EU, 2009).  A further constraint may be risk 
aversion, considered further below, though it is acknowledged that standardisation of e.g contract clauses can 
mitigate the risks that may concern procuring entities. 
 
A wide range of economy-wide administrative requirements may be incorporated into the public procurement 
sphere by reference.  These include the need for licences, and compliance with health and safety, employment, 
environmental and other requirements.  Requirements such as outmoded or unnecessary regulations; technical 
requirements that limit entry unnecessarily or serve as disguised tools for excluding competing suppliers (i.e. 
regulations that are non-discriminatory on the surface but are subtly discriminatory in their substantive 
requirements) and poorly designed regulations that are desirable in principle but unnecessarily intrusive, have long 
been recognised as detrimental to participation in markets and hence competition (WTO, 1998, in Anderson et al, 
2011).  The European Commission has established a high level expert group to consider reductions of specific 
disproportionate regulatory burdens on business (thereby covering SMEs as well). However the EU approach only 
focuses on so called “regulatory burdens” which are  costs imposed by information obligations created by EU 
legislation (e.g. reporting and monitoring). As of today no EU-wide model for measuring compliance costs has 
been established (EC, 2007). The 2009 EU Report noted that SMEs frequently do not comply with necessary 
requirements, some of which are technical or relate to health and safety, and some relate to sustainability, equality 
and diversity policies (EU, 2009). To this can be added the displacement time spent in complying with rules (time 
spent with tax officials, for example (World Bank, 2014).   
 
A related area of concern involves integrity measures in the procurement system that can have the unintended 
effects of limiting market participation. For example, expansive civil and criminal strictures against fraud in public 
procurement markets may create asymmetries between public and private contracting (Anderson et al, 2011).   
 
Other measures designed to reduce the information asymmetry include the improvement of transparency in public 
procurement.  UNCITRAL discusses the need to implement transparency requirements in a way that allows 
meaningful access in the prevailing circumstances; this may be particularly relevant in the context of developing 
countries as well as micro-enterprises in all systems, which may have lower technical resources than other SMEs 
(UNCITRAL Guide, 2012). The European Commission has been seeking to increase “access to information on 
procurement opportunities” and the “transparency of public procurement requirements,” in its three revisions to the 
Public Procurement Directives over the last 15 years (EU, 2014), especially through the increased (and forthcoming 
mandatory) use of web-based technologies. 
 
Many commentators have noted that improving regulations does not generally involve significant social cost (e.g., 
World Bank, 2014).  However, as the legal framework is generally permissive rather than prescriptive, permitting 
less onerous requirements alone will not achieve the desired policy objective: meaningful guidance along the lines 
suggested by UNCITRAL and other measures to reduce risk aversion will be necessary for successful 
implementation.  In addition, it is important not to equate better regulation with less regulation: the World Bank’s 
Doing Business indicators are predicated on the notion that economic activity requires good rules and regulations 
that are efficient, accessible to all who need to use them and simple to implement” (World Bank, 2014).  Hence 
some indicators give a higher score for more regulation (eg transparency measures) and others for simplified 
regulations (such as a one-stop shop for business start-up formalities) (ibid).   
 
Measures aimed at better regulation are unlikely to be recorded within the approximately £8bn assessed to be the 
annual cost of SME policies in the UK (Freeman). While no studies have been found directly addressing the costs 
of improving regulation, there will be costs in terms of designing and bringing in new regulations, but it is at least 
arguable that the benefits of better regulation will have a positive contribution to overall welfare.  However, and as 
Storey has argued, the concept of market failure (here, regulation discriminating against SMEs in fact) does not 
guide the appropriate scale or envisaged length of intervention (Storey, 1999).  A relevant consideration here is the 
cost of “regulation churn”, that is the costs of introducing and complying with new regulations, which should be 
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evaluated when new policies are proposed; once the desired policy goal is achieved, the policies should cease.  
Freeman cites a Bank of England finding regarding lending to SMEs, though recent news items indicate that the 
issue continues to attract much political attention.  The more obvious costs include the expenses directly incurred in 
changing systems and monitoring; indirect (opportunity) costs may arise where resources are diverted from, say, 
putting together good offers to the public sector to learning the new regulations will be harder to identify and 
measure.   
 
Moving to the support side, Piga (cited in ADB) records that SMEs consider the unbundling of large contracts as 
critical to increasing their access to public procurement.  While in theory the use of procurement procedures that 
allow for partial offers coupled with appropriate selection of lot sizes might theoretically enhance SME 
opportunities (UNCITRAL Guide, 2012), there is little evidence of this in practice.  However, the 2014 EU Public 
Procurement Directives encourage contracts whose value exceeds €500,000 to be split into smaller lots, to be more 
SME-friendly, and require procuring entities to explain why they opt out of structuring a contract into lots in this 
way (EC, 2014).  Interestingly, the EU Final Report did not identify the use of smaller lots as one of the more 
helpful tools that could be introduced (EU, 2009).  UNCITRAL, too, has provisions in many procurement methods 
(including framework agreements) that allow suppliers to compete for part only of a procurement contract, and 
permits the use of multi-supplier framework agreements, both of which techniques can facilitate SME access 
(UNCITRAL Model Law, 2011, UNCITRAL Guide, 2012, EU 2009).  The Korean online purchasing system 
(KONEPS) includes a Multiple Award Scheme for SMEs, with simplified processes for purchases of high-volume, 
repeated products (ADB, 2012). 
 
Nonetheless, the general trend towards aggregation may mean that procuring entities will not take advantage of any 
available power to allow for partial offers or unbundle contracts.  In addition, key procurement officials and 
oversight entities need to focus on the highest-value contracts and those at greatest risk and not those in which 
SMEs may be interested; indeed, the extent of business with SMEs may not even be measured (Smith et al, 2001), 
so SME exclusion is unlikely to be acted upon.   No macro-economic empirical studies into the long-term effects of 
aggregation on SMEs and competition generally in public procurement were identified; though some commentators 
consider the opportunity costs of excluding suppliers from the market, and the potential for oligopolies or even 
monopolies to arise if the market concentrates as a result of aggregated purchasing by dominant purchasers 
(Graells, 2011, Albano, 2010). UNCITRAL encourages public procurement agencies to coordinate with 
competition agencies and share data for this purpose (UNCITRAL Guide, 2012).  The EU Directives (2014) are 
ambiguous in this regard: on the one side they encourage the participation of SMEs (see above); on the other, they 
facilitate aggregation techniques (for example in cross-border use of centralized purchasing bodies). 
 
Technical assistance and outreach to SMEs can address the second of the “information gaps” above. Within the EU, 
there are several schemes at the national level: France has a programme entitled “Practical guide for SMEs” and an 
association called “PactePME”; the UK has training courses offered through “Supply London”, local council 
website, face-to-face meetings, and tender resource packs for example (EU, 2009).  Part of the USA’s Small 
Business Administration programme is to sponsor and participate in conferences and training designed to enhance 
SME participation in public procurement (ADB, 2012); in South Korea, the “SME Excellent Government Supply 
Products” award programme is designed to increase SME product visibility, and to include SME products in the 
KONEPS database (ADB, 2012). Other measures with similar aims include enhanced information distribution 
networks, the use of e-procurement systems and e-catalogues, targeted training and outreach.  While many studies 
cite the rise in e-procurement tools and techniques as benefitting SMEs through enhanced transparency and 
efficiency (EU, 2009, for example), others indicate a lesser effect particularly on micro-enterprises and those in 
developing countries (an example given is South Africa (Zheng et al, 2006)).  Zheng et al also cites earlier studies 
identifying limited use of the e-marketplace by SMEs beyond email and Internet for information-gathering and 
communications; a recent EU report also indicates some limits to the observed benefits of e-technologies, though 
with an indication that the position is improving and the drive towards full e-procurement should continue (EU, 
2009). 
 
Programmes to mitigate the impact of lengthy delay in payment under public procurement contracts on SMEs 
include direct financing measures.  For example, in South Korea, the Public Procurement Service Authority (PPS) 
provides advance payments for goods contracts, and an SME network loan programme (ADB, 2012).  In addition, 
the KONEPS system is designed to pay accepted invoices in four hours (Public Procurement Service, Government 
of Korea, 2014).  The EU Directives (2014) provide for the possibility of direct payments to subcontractors while at 
the same time the late payment Directive (2011/7/EU) reduces the standard payment period to 30 days. 
 
A further set of measures seek to go beyond barrier removal and support measures.  These range from sub-
contracting programmes to price-preferences and set-asides.  These measures are directly aimed at SMEs, and to 
that extent are restrictions on competition.  An initial consideration, therefore, is whether they are legally permitted.  
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Many public procurement systems are regulated on the basis that the system should afford equality of treatment to 
all enterprises, so that “size cannot be a criterion in comparisons of tenders” (Karjalainen et al, 2008) or, indeed, in 
any part of the design of and selection in the procurement procedure.  Examples at the international level include 
the EU Procurement Directives, which set out an express principle of equal treatment (in the 15th recital to the 2004 
Directives, for example); and one of the WTO GPA’s two “cornerstone principles” is non-discrimination.  The 
World Bank Procurement Guidelines set out a general consideration that the Bank will give all eligible bidders 
from developed and developing countries the same information and equal opportunity to compete in Bank-financed 
procurement (January 2011 version).  Although these “international” procurement texts are aimed at preventing 
discrimination at overseas suppliers and apply over certain thresholds, to limited sectors of the economy and to 
limited groups of nationals, the extent to which affected governments can apply price preferences or similar 
measures to support national SMEs is limited.  A different approach is found in UNCITRAL, which is a template 
for national procurement systems rather than an international agreement or regulation of a donor programme. 
UNCITRAL’s Model Law includes the objective of “fair, equal and equitable treatment”, but permits the use of 
price preferences and set-asides, subject to compliance with international constraints and rigorous legal justification 
and transparency safeguards (UNCITRAL Model Law, 2011, articles 9-11 and Guide, 2012).     
 
Where such direct assistance programmes are permitted, the advantages cited are that they support SMEs directly 
through creating and sustaining demand, and provide quick and visible benefits to SMEs.  Some systems – such as 
in the US and South Africa, which base their SME policies on targeted assistance for economic and social reasons – 
set targets for awards to SMEs using a flexible combination of price preferences and set-asides, (and in the case of 
the US), require procuring entities to justify deviations from the policies concerned (ADB, 2012).  This process has 
high administrative costs, arising from the use of classes and sub-classes of programmes, for which there are strict 
eligibility requirements, and the extent of justification for deviations.    
 
Monitoring and evaluating SME policies 
 
Storey (2008) identified a series of steps to assess SME policies, under a “COTE” framework, that involves policy 
clarity and coherence (“C”), specified objectives “O”), measureable targets (“T”), and evaluation “E”).  However, 
he indicates that the “massively diverse” SMEs policies are not evaluated in practice at least partly for political 
reasons: partly because the “C”, “O” and “T” elements are lacking; also because governments do not want SME 
policies to be evaluated (Storey, 2008; also Nightingale and Coad, 2011).  Some issues relating to  “O” and “T” 
have been canvassed above; some thoughts on “C” and “E” follow. 
 
As regards “C”, coherence, The UK Audit Commission referred to SMEs policies as “a patchwork quilt of 
complexity and idiosyncrasy” (Audit Commission, 1989; echoed by Storey (1994).  SME policies should be simple 
and consistent, but in practice there is a bewildering array of them, at all levels of government, the effect of which 
is to impose rigorous qualification standards (and hence exclude many SMEs) (Storey, 2008) More generally, SME 
policies are said to have been implemented piecemeal and poorly (Storey, 1998), a finding subsequently echoed by 
Georghiou et al (2013).   
 
At a more detailed level, some of the literature surveyed distinguishes between new SMEs and established SMEs 
when assessing the impact that administrative requirements may impose on new firms as compared with established 
ones. The effects of reducing more stringent financial and experience requirements – such as reducing the number 
of years’ of required annual returns, tax compliance and previous contracts – may support financially less robust 
new SMEs proportionately more than established SMEs, as will reducing the costs of supplying tender securities.  
On the other hand, measures reducing the disproportionate tendering procedures and costs will benefit established 
as well as new SMEs.  Policy-makers should be encouraged to decide whether they wish to target either or both 
groups; nothing in the literature surveyed indicates that policy-makers are heading down this path. 
 
It may be considered that supporting all SMEs is the appropriate policy goal, given their aggregate contribution to 
economic performance.  However, it is trite but true to say that policies cannot target 99% of the market.  If they do, 
SMEs policies are merely pro-growth policies clothed in politically encouraging language (Freeman, 2013).  Back 
in 2000, Curran identified some of the issues that inadequately targeted SME policies may raise, arising from a key 
finding: the low level of take-up of SME policies – many outreach initiatives rarely exceeding a 10% take-up, and 
often much less.  They indicate insufficient targeting.  Three reasons were noted: first, there was a perception that 
the support provider did not understand the business at issue.  This perception was not clearly rooted in the nature 
and quality of the programmes, which were often carefully designed with appropriate professional input.  Curran 
suggested that the obstinacy of the SME-owner and fear of losing personal autonomy may have been a partial 
cause; the SME owner’s strong commitment to autonomy may also explain documented lack of growth ambitions.  
A second reason given was the “top-down” nature of the contents of outreach and training policies, much of which 
was distilled from large management practice and standard academic works.  A third reason stemmed from 
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administrative convenience:  governments favoured (and continue to favour) standardised approaches that are easy 
to cost, administer and monitor.  In this regard, Curran suggests that even where the case for national measures is 
difficult to justify, local, better-targeted programmes may be more productive.  Gibbs (2000) discusses the 
definitive work of Bennett and McCoshan (1993) supporting bottom-up development and local ownership as 
indicators of success in SME programmes, but notes an absence of such an approach at the time.  The outreach 
programmes in EU countries described above may be indications that this lesson is finally taking hold.   
 
More generally, SME policies in public procurement are not pursued in isolation.  “Socio-economic policies” as 
summarised in the UNCITRAL Guide to Enactment include SME policies, community participation in 
procurement, strategically placed contracts, sustainable development environmental policies, and it is noted that 
they “may be aimed at a specific sector or general development, environmental improvements, enhancement of the 
position of disadvantaged groups and economic factors” (Guide, 2012), echoing a point also made by Erridge 
(2004).  Zheng et al notes that there is limited knowledge of how to apply such policies systematically in 
purchasing decisions (citing Maignan, et al, 2002), and that there will inevitably be tensions among the policy 
objectives including as between regulatory, commercial and socio-economic goals (Erridge 2004).   
 
A pertinent example can be seen in the context of contract aggregation as described above.  Since value for money 
in procurement – often considered the primary goal of procurement systems – may indicate aggregation and SME 
policies may indicate disaggregation, a review of the implementation and interaction of the policies at a detailed 
level is warranted.  In a “Study to identify options to ensure that the Government’s ICT and SME policies are 
mutually reinforcing” (Government of Australia, 2013), the detailed consideration showed that the policies 
themselves were suitably aligned, but that there were problems in their implementation, such as a failure to take 
advantage of the ability to cap liability under ICT contracts that would facilitate SME participation.  This example 
may be instructive, and policy-makers may also need to consider risk aversion particularly where efficiency and 
individual performance are included as goals of the public procurement systems concerned. 
 
As regards “E”, evaluation, the literature on SME policies in procurement indicate that surveys of suppliers and 
procuring entities are noted as generally effective at identifying market failures and the obstacles to SMEs, as the 
above analysis makes clear.  However, in the context of public procurement and incentives to innovation, the policy 
solutions do not address these barriers adequately Georghiou, Edler, Uyarra and Yeow, 2013, a finding that would 
be of significant concern if relevant to all SME policies.  Hence more enquiries of stakeholders on the impact of 
SME policies is also indicated. 
 
The long shopping-list of possible policies to support SMEs set out above have been well ventilated in the 
literature, but there appears to be little evidence on the economic efficacy or otherwise of them (at both the 
aggregate and detailed levels), beyond small increases in some measures of contract awards to SMEs (EU, 2009, for 
example).  Indeed, Smith and Hobbs (2001) asserted that only a limited number of SMEs were able and willing to 
sell to the public sector in the UK; a Small Business Service (SBS) survey in 2006 found only 7% of UK SMEs 
were interested in collaborating with the public sector (in Karjalainen et al); an earlier survey by the same grouping 
in 2004 had placed the figures at 14% (Zheng et al, 2006).  Whether this fall is simply a data anomaly or the 
beginning of a trend and, if so, why, would merit examination.    
 
Better or de-regulation may reduce the administrative burden on SMEs, such as through relaxation of reporting 
requirements, reducing  compliance with regulatory requirements implied into public procurement procedures noted 
above, and other deregulation measures (EC, 2007).  However, even deregulation can involve unintended costs. An 
ad hoc example from Austria may illustrate the problem: when postal services were deregulated, installing new post 
boxes was required.  The costs of so doing were completely unknown at the time, though a model has now been 
designed.  As direct intervention policies have the potential for even more costs than deregulation and other support 
measures, they should perhaps receive primary attention, but the administrative costs should not be ignored. 
 
An initial mitigating step would be to enhance the collection of relevant data.  As noted above, a primary objective 
in the procurement context is to enhance participation in procurement opportunities.  From this perspective, data on 
awards are only a proxy for identifying participation. (It appears that this is to some extent a forced measure, 
because of the data that are available.)  Although the SBS survey in 2006 highlighted pre-qualification and 
tendering processes as the most significant disincentives to participation, all later empirical studies identified for 
this paper continue to focus on award of public procurement contracts as the key determinant of whether or not 
regulatory simplification measures are working. A recent EU report recommends, for example, that an SME-marker 
(identifying whether a supplier is a micro, small or medium-sized enterprise) should be included in EU contract 
notices (EU, 2009), so as to improve the information base.  It is suggested that this information should be collected 
from all participants downloading or otherwise requesting tender documents.  That information could be analysed 
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against the nature and number of suppliers in the relevant market, by reference to the typology applied in 
competition policy to determine markets.   
 
Assessing the level of contract awards, however, may be a key indicator of broader SME policies pursued using 
public procurement as a vehicle, a strategic use of public procurement that has become more accepted, reflecting an 
increasing awareness of the wider impact of public procurement decisions on “supply markets, local economies and 
society” has been noted (Zheng et al, citing Walker et al, 2005).  The World Bank has found, however, that while a 
large SME sector is characteristic of successful economies, the data do not indicate that SMEs have a causal impact 
on growth (World Bank, 2004).  Indeed, the link between SMEs and GDP growth may be a truism: given the high 
numbers of SMEs in economies at all levels of development, any per capita GDP growth must be to some extent 
attributable to SMEs.   
 
An example of the difficulties of identifying causation is the use of SME policies to encourage job creation and/or 
economic growth through developing an “enterprise culture” and innovation.  Here, too, there are some Gibbsian 
myths and policy confusions (initially identified in Curran, 2000), conflating SMEs, innovation and enterprise.  
Wong, Ho and Autio (2005) (among many others) note that SMEs create a substantial number, and perhaps the 
majority, of new jobs, citing studies in USA, Sweden and Canada.  (It should be noted that Wong et al do not 
consider SMEs per se: their focus is on SMEs as a vehicle for entrepreneurship.) Statements on the issue are often 
made at the political level, without empirical justification and in some cases relying on sources that may have an 
interest in promoting SMEs (Curran, 2000).  In ADB, 2012, for example, it is asserted that “according to the SME 
Finance Forum [no reference given], [SMEs] are crucial for growth and job creation, accounting for nearly 86% of 
employment opportunities in developing countries.” ADB continue that it is now well-established that SMEs play 
an important role in job creation and are positively associated with GDP per capita growth, citing Beck et al (2004).    
 
Wong et al recall the well-established links between technological innovation and economic growth, but note that 
the recent focus on this link (rather than the earlier Schumpeterian tradition of the “entrepreneur as innovator”) does 
not provide any direct test of the creation of new firms and innovation.  They draw on a suggestion in the literature 
surveyed that entrepreneurship contributes to economic growth by “introducing innovations, creating change, 
creating competition and enhancing rivalry”. They also consider that the notion of entrepreneurship includes both 
new entrants to the market-place and “innovative and imitative entries” into new markets from established firms.  
They conclude that it is fast-growing new firms – and not new firms in general – that account for most of the job 
creation in SMEs in advanced countries.  As they note, “truly significant contributions are made by the fast-
growing ‘gazelle’ firms (Birch et al, 1997)”, rather than new firms in general. 
 
Freeman also comments on the misleading extent of apparent entrepreneurial activity in SMEs (Freeman, 2013), 
drawing on Nightingale and Coad’s summary of data flaws (Nightingale and Coad, 2011).  They note that 
conventional datasets often miss whole areas of SME activity and over-represent successful SMEs (only those that 
survive long enough to be included); unrepresentative samples and skewed statistics (most entrepreneurships 
perform poorly, but the stellar performance of a few bring up the average to a point where the ‘average’ is 
meaningless); regressions to the mean may lead to misleading analysis (citing the example of a high growth SME 
that grows large as a result; should it subsequently shrink, it will be classified as a fast-shrinking large firm).  In 
addition, and as noted earlier in this paper, data are often not comparable and “conceptual slides”, such as between 
net and gross figures, and definitions vary so significantly that there is no consensus on policy goals, what to 
measure and findings.  Nightingale and Coad (2011) remind us that “while most (but not all) new firms are small, 
most small firms are old”; and of Storey’s 1994 finding; “firms with less than 20 workers [are] responsible for 54% 
of gross job gains, which sounds remarkable until [we note] that they were also responsible for 54% of gross job 
losses”.   
 
In other words, not all new-business entrepreneurs create employment; new businesses may be started by what 
would be otherwise unemployed individuals, and thereby guarantee the owners’ employment but do not generate 
growth.  (These latter entrepreneurs – termed “refugees” – are more likely to be found in “lower-income nations 
with less-developed social security systems”, in times of a decline in the business cycle, according to data from the 
OECD 1974-1994 cited by Wong).  Storey (2008) and Freeman (2013) make a similar point about SMEs displacing 
earlier businesses. 
 
Nightingale and Coad in their paper “Muppets and Gazelles” therefore suggest that the single category 
“entrepreneurial firms” be broken up along a continuum from the large number of economically marginal, 
undersized, poor performance enterprises (“muppets”) to the small number of high performance “gazelles” that 
drive most positive impact on the economy. This, they say, would allow a more realistic evaluation of the impact of 
entrepreneurs by avoiding a composition fallacy that assigns the benefits of entrepreneurship to the average firm 
(Nightingale and Coad, 2011).  A recent OECD publication on ‘Innovative SMEs and Entrepreneurship for Job 
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Creation and Growth” provides data and suggestions towards this end (OECD 2010).  Suggestions in some recent 
literature that SME policies should be harnessed to drive innovation, drawing on findings that demand and new 
requirements drive innovations rather than in-firm innovations (Edler et al, 2007, Georghiou et al, 2013), should 
perhaps be analysed through this prism. 
 
More generally, there appears to be a dearth of data on the costs of preference policies and set-asides; these may be 
among the most difficult to measure, especially the “deadweight” and “displacement” elements noted by Curran 
(2000), along with the long-term costs of restrictions in the market that such policies may involve (higher prices, 
lower quality, innovation).  Curran postulates that SMEs receive more subsidies and benefits than they merit: by 
analogy with “zombie firms” that recent bank lending may be keeping alive under policies designed to address 
recent recessions, there may be an argument that SME policies are maintaining “zombie SMEs”.  Curran also states 
that it seems to be universally accepted that more small enterprise is beneficial for the economy, but academics are 
demonstrating scepticism (Curran, 1993, Storey, 1994 and 1998, Gibb, 1998, all as cited in Curran, 2000).   
 
Conclusions 
 
It can be concluded that the time for a wholesale review of SME policies is ripe.  Whether this will take place is, 
however, questionable.  Indeed, it has been asserted that SMEs policies are “an intensely political issue” (Freeman, 
2013), and a convenient proxy for pro-growth policies, and vote-winners to boot (Storey, 1998), indicating that the 
political goals will dominate the economic motivations.  Indeed, many commentators allude to the fact that pro-
SME policies have become an unchallengeable leitmotif (Freeman, 2013); the “value of entrepreneurs has become 
such a part of the cultural zeitgeist that to ask for evidence, or even question the robustness of that evidence has 
become the height of political correctness” (Nightingale and Coad, 2011).  Nightingale and Coad’s paper opens 
with a citation:   “He who makes 'the desert bloom' is often a very colourful person; a study of him in consequence 
is likely to turn into a romantic product … Cold-blooded appraisals of the role of the entrepreneur in economic 
development are rare: glorification is usual (G. H. Evans (1949).”   It is to be hoped that a cold-blooded appraisal 
will be undertaken for SME policies in public procurement as well as generally:  public procurement systems are 
required to be transparent, objective, to demonstrate integrity and provide value for money. There is no reason that 
SME policies applied in public procurement should be exempted from these requirements.   
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Abstract 

Value for money underpins public procurement policy in many jurisdictions, and is accepted as a logical basis for 
public procurement in justifying expenditure to taxpayers; however, little is known about how “value for money” 
(VFM) is perceived by managers who procure for public organizations. Large-scale public infrastructure projects 
are politically, socially and economically significant.  Highly experienced project managers with backgrounds in 
architecture, building and engineering undertake the associated construction procurement activities.  This paper 
explores project managers in Australian State government agencies and their perceptions of “value for money” in 
the context of their construction procurement work.  The findings reveal the multi-dimensional nature of “value for 
money” and its inherent complexity on infrastructure projects.  “Value for money” is viewed primarily as 
comprising of “economy” and “efficiency” drivers with less emphasis placed upon “effectiveness” drivers.  The 
evidence highlights the pervasiveness of “value for money” discourse for those responsible construction 
procurement activities and across public organizations and State jurisdictions with Australia. 

Keywords Value for money, Public procurement, Public sector organizations, Construction works, Road works, 
Australia. 

 
 
Introduction 
 
 “Value for money” (VFM) is recognised as an important component of the market-oriented thinking underpinning 
New Public Management (NPM) (Haque, 1999; Diefenbach, 2009; Luke et al., 2011) and has pervaded the 
externalization of public services in many jurisdictions (Alford and O’Flynn 2012).  Australia state governments 
have externalized much of their public works design, construction and maintenance capability (Furneaux et al., 
2008).  For public sector organizations/agencies charged with procuring construction projects and roads projects, 
justifying “value for money” both externally to taxpayers and communities, and internally to authorizing and or 
client departments within government is crucial but challenging.  This is particularly so given the multiplicity of 
objectives sought as part of projects outcomes (Love et al., 2008; Love et al., 2010; McCabe et al., 2011) and the 
increasing complexity of projects (Flyvbjerg, 2007; 2009).  
 
The importance of the role of middle managers in implementing strategy is addressed in the private sector literature 
(Floyd and Woolridge, 1992; Floyd and Lane, 2000), and increasingly being recognised in the public sector, where 
the alignment of strategy between senior and middle managerial levels in public organizations is associated with 
better performance (Andrews et al., 2009; 2012).  Construction procurement activities undertaken by public agency 
project managers include tendering, evaluation, selection and contract award and might also include project 
planning, and contract management post award.  Further, they are responsible for implementing procurement 
strategy and receive little policy guidance detailing how to implement strategy via procurement (Staples and 
Dalrymple unpublished).  These processes are heavily reliant on the professional and technical expertise of those 
procuring. Bovaird (2006) notes that public sector organisations were increasingly appreciating that market 
relationships were socially constructed in the procurement process, and not simply a product of market conditions.  
These project managers are, therefore, central actors in designing procurement processes that construct markets and 
create public value (Moore, 1995).  The way in which procurers’ perceive “value for money” has potential 
implications for the way markets are constructed and value delivered.  
 
Combining their responsibility for the implementation of strategy with their expertise, these project managers 
become the arbiters of VFM and reflect community, political, and multiple government agency perspectives 
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(treasury, cabinet and client department) of “value for money”.   How these managers perceive value for money is 
likely to influence how they procure.  This paper focuses on construction procurement by Australian state 
governments and provides qualitative insights into how these public managers perceive “value for money” (VFM) 
within the context of their procurement work.   
 
In Australia, Federal, State and Territory government procurement policies’ emphasise the pursuit of VFM but 
contain only a limited description of what value for money means.  The Australian Procurement Board (2011) 
outline in their strategic plan 2011-13 the objective of establishing a practical guide for public authorities on what 
“value for money” in government means, which further highlights the ambiguous nature of “value for money” for 
those charged with delivering it.  In a survey of 47 UK local authorities, “value for money” was perceived as the 
primary objective of purchasing by 89% of the leaders of council, 84% of chief executives and 77% of purchasing 
managers (Murray 2001). “Value for money” is frequently the objective and mantra of those spending public 
money (Murray, 2001); however, there is little in the literature that elucidates what “value for money” means to the 
public sector beyond efficiency, economy and effectiveness (Glendinning, 1988). The key research questions 
addressed in this paper are, first, to what extent is value-for-money an objective for those procuring construction 
projects? and second, how do construction procurers’ perceive value-for-money?     
 
The paper begins by highlighting “value for money” as a key plank of the market orientation espoused by New 
Public Management (NPM) and describing the introduction of “value” based externalization procurement policy in 
Australia and the UK. It then highlights the interest in “value for money” from scholars in construction 
management and public management. An overview of the research design and the methods used to generate 
primary data is then provided.  The findings and discussion shows the multi-dimensional nature of “value for 
money” and its inherent complexity on infrastructure projects.  The evidence is that “value for money” is viewed 
primarily as comprising of “economy” and “efficiency” drivers with less emphasis placed upon “effectiveness” 
drivers.  Finally, the paper concludes by considering the pervasiveness of “value for money” discourse for those 
responsible construction procurement activities and across public organizations and State jurisdictions with 
Australia. 
 
 
Literature review 
 
New public management (NPM) related reform and the externalization of public services is an area that has 
received considerable coverage in the extent literature (Pollitt and Bouckaert, 2011; Alford and O’Flynn, 2012; 
Walsh 1995).  “Value for money” encapsulates the market orientation of NPM that has been introduced globally 
and impacted all public service sectors (Diefenbach, 2009).  Boyne (1998) posited that in the UK its impact was felt 
most strongly at a local government level when subjected to compulsory competitive tendering (CCT) with a 
mandate for procuring and contracting on the basis of lowest cost.  In both the UK and Victoria, Australia the 
emphasis on economy (“money”) under CCT was replaced with “best value”, retaining the competitive element of 
the market, but emphasising “value”, rather than lowest cost as the guiding principle governing the externalization 
and delivery of public services (Boyne, 1998; Bovaird and Halachmi, 2001; Boyne et al., 2002).  
 
Whilst “best value” has not been applied in the same manner within Australian state and federal governments as it 
was in Victorian local government, this discourse emphasising “value” has resonated at these levels of Australian 
government (see Table 1), and there has been clearly articulated recognition that “value for money” does not equal 
lowest cost when externalizing public services (Commonwealth Procurement Rules, 2012). 
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FEDERAL, STATE or 
TERRITORY GOVT. 

Value for money Policy Guidance 

FEDERAL Achieving value for money is the core rule of the 2012 Commonwealth 
Procurement Rules (CPRs).  Approvers (definition) must be satisfied, after 
reasonable enquires, that the procurement achieves a value for money outcome. 
Value for money in procurement requires: encouraging competitive and non-
discriminatory processes; using Commonwealth resources in an efficient, effective, 
economical and ethical manner that is not inconsistent with the policies of the 
Commonwealth; making decisions in an accountable and transparent manner; 
considering the risks; and conducting a process commensurate with the scale and 
scope of the procurement. 

ACT Section 22a, Procurement Principle – Value for money  
(1) A territory entity must pursue value for money in undertaking any procurement 
activity.  
(2) Value for money means the best available procurement outcome.  
(3) In pursuing value for money, the entity must have regard to the  following:  (a) 
probity and ethical behaviour;  
 (b) management of risk; (c) open and effective competition; (d) optimising whole 
of life costs; (e) anything else prescribed by regulation. 

NEW SOUTH WALES “The Government’s procurement policy provides the framework for agencies to 
achieve value for money from their procurement whilst being fair, ethical and 
transparent.  Public sector expertise resources, facilities and products should be used 
in preference to engaging the private sector, subject to value for money 
considerations. Where the private sector is to be engaged, opportunities to gain 
government business are encouraged through effective competition.” 

NORTHERN TERRITORY There are five procurement principles underpinning the NT Governments 
Procurement Framework, of which the first is Best Value for Money. 

QUEENSLAND The Queensland State Procurement Policy is about maximising value for money and 
reducing costs of procurement; linking agency procurement and the priorities of 
Government. 

SOUTH AUSTRALIA In the public sector, the purchase of goods and services opens us to public scrutiny; 
therefore, we must obtain value and behave appropriately when spending public 
money.  The aim of the State Procurement Act (2004) Act is to make certain that 
government bodies: obtain value for money when they spend public money; treat all 
participants ethically and fairly; ensure probity, accountability and transparency in 
procurement. 

TASMANIA Buyers must behave ethically and comply with a code of conduct. They must also 
enhance opportunities for local businesses by ensuring that suppliers that wish to do 
business with the Government are given the opportunity to do so. 

VICTORIA “The VGPB is committed to delivering value-for-money outcomes for Victoria, 
while also developing procurement capability, minimising risk and enabling access 
to procurement opportunities for all businesses.” (VGPB 2012) 

WESTERN AUSTRALIA WA Government Procurement states that: “GP's aim is to ensure services are 
responsive to customers’ needs and to provide value for money outcomes for 
government through goods, services and human services procurement.” 

 

TABLE I: Value for money in Australian Federal, State and Territory governments. 
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Public procurement policy guidance provided by the UK government and the devolved parliaments of Northern 
Ireland, Scotland and Wales has emphasised the pursuit of “value for money” (see Table II).   
 

The U.K.’s Her Majesty’s (HM, Treasury 2006, p.7). 
Value for Money Assessment Guide  

Value for money is defined as the optimum 
combination of whole-of-life costs and quality (or 
fitness for purpose) of the good or service to meet the 
user’s requirement. The term whole-of-life is used to 
refer to the lifecycle of the good or service. VFM is 
not the choice of goods and services based on the 
lowest cost bid.  

Scottish Value for Money guidance for describes it 
(Value for Money Assessment Guidance: Capital 
Programmes and Projects 2011) 
 

at a project level is defined as the optimum available 
combination of whole-of-life costs and quality (or 
fitness for purpose) of the good or service to meet the 
users’ requirements. VfM is not the choice of goods or 
services based on the lowest cost bid 
It is important to note that vfm is a relative concept 
which requires comparison of the potential or actual 
outcomes of alternative options. 
VfM is central to Best Value but it should not be 
regarded purely in terms of balancing quality and cost. 
In considering the most viable, desirable and 
achievable method of procurement VfM must also 
take due regard to the other elements of Best value, 
including sustainable development, equalities and the 
capacity for continuous improvement. 

Northern Ireland Public Procurement Policy Version 8 
(2012) 
 

Public procurement is the process of acquisition, 
usually by means of a contractual arrangement after 
public competition, of goods, services, works and 
other supplies by the public service. 
Best value for money defined as: The most 
advantageous combination of cost, quality and 
sustainability to meet customer requirements. 
 

Community Benefits: Delivering Maximum Value for 
the Welsh Pound (2010)  

The Welsh Government is committed to achieving 
best value for money in all our public services. The 
Value Wales Division of the Welsh Government has 
the role of supporting public sector organisations in 
making the Welsh pound go further. 

 

TABLE II:  UK Government value for money policy guidance. 
Sources: (HM UK Value for Money Assessment Guidance 2006; Community Benefits 2010; Commonwealth 
Procurement Rules 2012; Scotland Transforming Procurement: Accelerating Delivery 2010; Northern Ireland 

Public Procurement Policy (Version 8) 2012) 
 
 
The concept of “value for money” in the public sector has attracted attention from scholars and practitioners 
interested in several related fields: construction procurement, public private partnerships (PPPs), public 
management and accountability/auditing. There is considerable evidence that value-based procurement approaches, 
rather than lowest cost, are important to those responsible for construction procurement (Kenley et al., 2000; Wong 
et al., 2000; Tookey et al., 2001; Kelly et al., 2002; Palaneesweran et al., 2003; Kelly et al., 2004; Walraven and de 
Vries, 2009).  
 
There is an emerging focus on construction procurement by Australian State governments (Staples and Dalrymple, 
unpublished; 2011; McCabe et al., 2011; Love, et al., 2010; Love, et al., 2008; Furneaux et al., 2008).  Love et al 
(2008) provide insight into the selection of procurement approaches by public sector clients highlighting the risk 
averse nature of Western Australian State Government clients finding that uncertainty avoidance was a major factor 
in choosing predominantly, a traditional lump sum (TLS) approach.  The perceived strength of a lump sum 
approach was that it provided cost certainty to the client and avoided the risk associated with cost escalation. Love 
et al (2008) found that government perceived the capacity of the supply side to deliver non-traditionally as limited, 
and that cost certainty and the issues associated with probity and accountability were important elements of public 
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sector procurement. The authors further commented that public clients are under increasing pressure to obtain 
“value for money” from the services and projects they deliver and are considering the procurement methods 
selected so as to obtain better “value for money”.  Love et al (2008) noted the sheer volume of criteria used to select 
priorities for projects and how this demonstrates the complexity of best value as a concept.  The authors concluded 
that a “procurement framework should be able to guide the decision maker rather than provide a prescriptive 
solution”(p. ).  Staples and Dalrymple (unpublished) found there was a level of alignment between the strategic 
plans of Australian State governments and the construction projects pursued – if a project was not in the strategic 
plan then it would not be funded in the budget cycle.  The authors also found that strategic plans have little impact 
on the way construction procurement is undertaken, and that this interpretative step is the frequently the work of 
project managers who are located in centralised public works and roads agencies.  Love et al (2010) found that 
there was an inconsistent understanding of project objectives amongst public officers procuring construction 
projects, and they also reported that the public sector client made a point of stating that cost certainty was achieved 
with a traditional lump sum (TLS) approach.  They authors concluded that repeatedly using a TLS method is not an 
effective way to obtain “value for money”.   
 
The Public Private Partnership (PPP) literature attempts to define and assess “value for money” largely in financial 
measures to decide whether it is a viable procurement approach. The focus is on undertaking cost-benefit analyses 
to determine whether the PPP procurement route is financially advantageous (Nisar, 2007; Grimsey and Lewis, 
2005). VFM over these longer contractual time periods is complex and riddled with uncertainty (Burger and 
Hawkesworth, 2011). The idea that the procurement approach chosen is a driver of “value for money” is a view 
consistently held in the construction procurement literature (Walker and Hampson 2003, pp.43-54), where “value 
for money” differs according to the project and procurement approach adopted (e.g. alliance projects, see 
McDonald et al., 2012; 2013).  
 
The goals of public procurement are frequently multiple and conflicting (Murray et al., 2012; Murray 2009b; 
Erridge 2007), adding complexity to the commissioning and delivery roles (Bovaird, 2006), and requiring value 
laden judgments by those involved.  Murray (2001) found that “value for money” was the primary goal for UK 
local government procurers, whilst Erridge and McIlroy (2002, cited in Erridge (2007)) outlined three sometimes 
conflicting goals of public procurement (commercial, regulatory and socio-economic).  Economy, efficiency and 
effectiveness are the commonly described dimensions of “value for money” (Glendinning 1988), however Erridge 
and McIroy (2002) describe these “value for money” goals as largely “commercial” goals, and that public 
procurement has important “regulatory” (competition, transparency, equality, compliance) and “socio-economic” 
goals (public interest, employment concerns, social exclusion, economic development, environmental policy). 
 

Strand Key themes Achieved through 
Commercial value for money 

economy 
efficiency 
effectiveness 

competition/competitive tendering 
closer relationships with suppliers 
longer contracts 
facilities management 

Regulatory competition 
transparency 
equality 
compliance 

EU public procurement directives 
HM Treasury Tendering procedures 
organisational tendering rules 

Socio-economic public interest 
employment concerns 
social exclusion 
economic development 
environmental policy 

Best Value 
contract compliance 
Transfer of Undertakings (Protection of 
Employment) (TUPE) 
Green buying guides 

 

Table III: Competing strands of Public Procurement. 
Adapted from: Erridge and McIlroy (2002) 

 
The accountability/auditing field focuses on the auditing of public sector expenditure to determine whether it has 
achieved “value for money” (Gronlund et al., 2011; Johnsen et al., 2010; English, 2007).  As governments have 
increasingly externalized services (Alford and O’Flynn 2012) the subsequent associated auditing activities have 
increased in importance and complexity (Gronlund et al., 2011).  Gronlund et al (2011) focused on the types of 
audits undertaken and described prominent “value for money” elements as efficiency, economy and effectiveness.  
 
Methodology 
 
As the aim was to explore the construction procurers’ perceptions of value for money, a qualitative approach was 
adopted.  Data were generated from ten public sector agencies (5 roads and 5 works) in five Australia States: New 
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South Wales (NSW), Queensland (QLD), South Australia (SA), Victoria (VIC) and Western Australia (WA).  
These states were selected as they are the major investors in construction projects.  Over $40 billion of 
infrastructure expenditure is outlined in the 2013-14 State Governments budgets (NSW 2013; QLD 2013; SA 2013; 
VIC 2013; WA 2013).  This investment comprises both the commissioning of new infrastructure and recurrent 
expenditure on existing projects.   
 
Data were collected using three approaches: (1) telephone interviews; (2) face-to-face interviews; and (3) document 
analysis.  Telephone based semi-structured interviews were undertaken with twelve participants drawn from five 
roads and five construction agencies states and ranged from fourteen to twenty minutes in duration with 
participants. The telephone based interviews focused on “value for money” and provided contact information for 
potential participants in the face-to-face interview phase.  In order to further explore “value for money”, thirty-
seven (20 (C)onstruction and 17 (R)oads) project managers who were involved in the preparation, evaluation and 
awarding of construction contracts through a tender process were interviewed face-to-face in their place of 
employment.  These project managers had, on average, over twenty years of public sector procurement experience.  
The average duration of the interviews was 66 minutes (range: 44 minutes to 123 minutes) and featured a mixture 
of open-ended and closed questions designed to explore perceptions of “value for money”, and the extent to which 
it was an objective.  Open-ended questions were used in a stem-plus-query design (Cavana et al., 2001, p.139), 
which allowed room for other issues to emerge, and for the researcher to prompt and probe, based on the answers 
provided by participants. The pattern of the interview was designed to be a series of funnel sequences (Cavana et 
al., 2001, pp.142-143) starting with a broad, unstructured, open-ended question and then proceeded to more 
structured, less open questions and closed questions directly related to the research questions (see Table IV).  These 
interviews were supplemented by analysis of procurement and construction procurement policy documents and a 
limited amount of observation during site visits for fieldwork. 
 

Open-ended question: I am very interested in value-for-money. Would you tell me about Value for Money? 

Closed question focused on RQ 1a: To what extent is purchasing value for- money an objective? 

Open-ended question focused on RQ 1: What does value-for-money mean to your department? 

 

TABLE IV: Value for money interview approach. 

Scenarios and reflections on current procurement practice were then used to further probe the issues of value for 
money (See Tables IV and V).   
 

CONSTRUCTION SCENARIO: 
The Department of Education wants to build a Primary School in (a regional town). The project is estimated to 
cost $9.5 million 
 

! How would you procure in this case? 
! What would Best Value be in this case? 
! What Government priorities that you would seek to advance? 
! Who would determine these priorities? 

 

B: The policy changes decreeing that all Schools should all have solar panels which will reduce the running 
costs for hot water and electricity in conjunction with supporting environmental technologies (holding tanks 
for hot water etc). By installing the solar panels for this project the budget is exceeded by $600,000. 
 

! Which decision do you take? 
! Who would determine the priorities? 

 

TABLE V: Scenario for construction works procurers - procuring value for money 
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ROADS SCENARIO: 
 

You are going to widen and upgrade an existing road in regional _____. The project is estimated to be worth 
$38.4 million. 
 

! How would you procure in this case? 
! What would Best Value be in this case? 
! Are there Government objectives that you would seek to advance? 
! Who would determine these priorities? 

 

There is a policy change advocating the local purchase of materials. To source environmentally friendly natural 
gravel materials locally there will also be a significant environmental compliance costs for the quarry to begin 
new works and extract the materials. By sourcing gravel materials locally for this project the budget is 
exceeded by $6.5 million 
 

! How do you deal with this? 
 

TABLE VI: Scenario for road works procurers - procuring value for money. 
 

Policy, procedure and process documents from all of the locations were analysed to see what light they shed on 
value for money.  Interviews were audio recorded and Nvivo software was used to manage the data and create 
broad bucket coding (Richards, 2005; Bazeley, 2007; Richards and Morse, 2007).  These broad bucket codes were 
then further analysed in a manner consistent with what Strauss and Corbin (1998) described as axial coding 
following the steps laid out by Dey (1993) including: reading and annotating, creating categories, assigning 
categories, linking data, making connections and producing an account. 
 
The nature of procurement undertaken by the sample cohort of project managers is strategic, complex and focused 
on the delivery of best value-for-money outcomes. The project managers procuring infrastructure for state 
government agencies are highly experienced and almost entirely male. Only one respondent from case C(C) was 
female from an architectural background with roads projects all procured by males from a civil engineering 
background. Those procuring have either spent an overwhelming proportion of their career in the public sector or 
have been career civil servants. They have, on average, more than 20 years experience in both the public sector 
environment and the procurement of infrastructure. Most project managers are degree qualified in the areas of 
architecture, construction and engineering.   
 
Findings & Discussion 
 
When asked about the extent to which “value for money” was an objective all thirty-seven project managers 
interviewed responded that “value for money” was important.  One roads project manager (SA) commented on the 
importance of “value for money” that:  
 

I think it’s a very, very, very strong objective; it’s probably the biggest factor in anything that 
we do – (R13 SA). 
 

The responses from construction agency project managers also reflected the importance of “value for money”.  A 
works project manager (SA) stated: 
 

It's a major objective.  All our tendering systems are really focused on doing just that [delivering 
value for money].  It seems obvious to me, sorry [Laughing].  I mean, I suppose it is obvious, 
but that's what we have been trying to do for years – (C9 SA). 

 
The overwhelming response from project managers was that “value for money” is extremely important; a 
fundamental objective, and the primary driver of their procurement work. This was illustrated by one project 
manager (WA) who stated: 
 

Oh look its critical [value for money], at the end of the day the Government is looking at the 
most effective and efficient means of expending the taxpayers dollars – (C8). 

 
The finding that “value for money” is the primary objective and driver of construction procurement within Australia 
state governments is consistent with Murray’s (2001; 1999) findings on procurement in UK local government.  That 
“value for money” was reported as the primary procurement objective suggests that “value for money” discourse is 
extremely pervasive within government institutions. Value based policy influencing the externalization of services 
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(for example “best value”) has not been implemented by Australian state governments as it was in UK local 
governments (Bovaird and Halachmi, 2001).  Best value was pursued at a Local Government in Victoria between 
1999 and 2008 (Local Government (Best Value Principles) Bill 1999).  
 
There was a high level of similarity as to the importance of “value for money” reported by project managers from 
both roads and construction backgrounds.  One works project manager explained this in terms of extracting the 
most out of public funds: 
 

[…] we're always looking for value for money, and we want to achieve that, get the most out of 
the money we've got to play with so to speak – (C14 NSW). 

 
One roads project manager described “value for money” as being the total focus because it is a priority 
for because of societal desires and expectations: 
 

To what extent? About a hundred [percent].  It might be 101 [percent] actually. Because the 
public expect to get value for money. They not only expect to get it, they actually want to see 
we're getting it too – (R1 QLD). 
 

There was little difference in the extent to which “value for money” was an objective for roads and construction 
works agencies.  Further, there was little difference between the states, which suggests that there are institutional 
forces that prioritize “value for money” across jurisdictions and government agencies.  The likeness of the 
responses from participants suggests that the neo-liberal rhetoric or discourse of “value for money” is embraced and 
espoused by both sides of politics in Australia, although its meaning can differ as to the relative emphasis placed on 
economy, efficiency or effectiveness.   
 
Under Compulsory Competitive Tendering (CCT) “value for money” was viewed as primarily focusing about 
“economy” and procuring on the basis of lowest cost, whilst “best value” emphasized the 3E’s “economy, 
efficiency and effectiveness”. In Australia, the terms “value for money” and “best value” are not strongly related to 
policy regimes of particular political parties as in the UK and are used interchangeably and synonymously by the 
project managers.  
 
Perceptions of “value for money” 
 
There were two major strands of findings about the project managers’ perceptions of “value for money”. Firstly, the 
project managers commented extensively on the nature of “value for money”, and secondly, they highlighted the 
complexity of “value for money” drivers that are considered when undertaking construction procurement.   
 
They commented on “value for money” not being able to be universally defined, and “value for money” being a 
relative concept, echoing Glendinning (1988) who referred to attempts to define “value” in the economics 
literatures.  Further, project managers commented extensively that “value for money” required interpretation by 
them as procurers, necessitating their judgment, and because of its relative nature it differed from project to project 
depending on several factors including: location, financial environment, and forward plans.  As one as one procurer 
of roads projects commented: 
 

We keep getting these discussions where people are trying to get a universal formula or 
calculation of what is value for money. I think value for money can change on a network 
depending on the section of the road you're talking about, the environment you're in, how much 
money is available, what your forward plans might be and so on, which makes it very difficult to 
come down and argue or demonstrate value for money – (R4 QLD). 

 
One building procurer suggested government needed to take a location based perspective, particularly to regional 
projects, where greater cross-government collaboration was needed to both contemplate and coordinate the 
achievement of the planned impacts for regional communities.   
 
If there is no universally applicable definition of “value for money”, and the procurers professional expertise is 
crucial in creating public value (Moore 1995), then the procurers’ role becomes even more central in implementing 
strategy (Floyd and Woolridge, 1992; Floyd and Lane, 2000).  The nature of “value for money” as perceived by the 
project managers and their role in creating value creates challenges in the policy environment as how to provide 
appropriate guidance on procuring “value for money” (see Community Benefits 2010).  It may also require creative 
thinking about how the tacit knowledge of procurers can be codified through policy and systems, and shared 
between project managers, and across institutions and jurisdictions.      
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There was only one project manager (SA) out of the thirty-seven project managers and twelve project executives 
interviewed who offered an official definition of “value for money”. This definition was focused on balancing price 
with achieving objectives: 
 

I can give you the official definition [of value for money] … the fulfilment of objectives for the 
lowest whole-of-life cost, maximisation of the objectives – (C17 SA). 

 
Governments are now providing policy advice (see Table 1) to departments and procurers about what VFM is, but 
how this policy information is both used and perceived is worthy of further exploration.  
 
Politically value-laden judgments 
 
Project managers were conscious of how the political environment could influence “value for money” on a project 
and the role of politicians in defining “value for money”. One participant (NSW) commented on the overarching 
authorization that is needed from the political environment to legitimize interpretations of “value for money”: 
 

Yeah value for money is really quite subjective and has to be driven from the top.  Really from 
the top, and the ministers, at the higher levels.  Ministers are there to decide what is value for 
money.  Not us.  We try to represent, to a large extent the minister has to be aware of what is 
value for money – (C14 NSW). 

 
The implication of this desire for political authorization is that without it project managers may not feel empowered 
to use their skills in their procurement solutions. 
 
The second major theme was focused on the drivers of “value for money” on a project, and highlight the multi-
dimensional nature and complexity of “value for money” for those procuring construction projects.  This supports 
the findings of scholars who detail the large amount of criteria upon which projects are procured (Love et al 2008) 
where a multiplicity of objects are frequently sought (McCabe et al 2011).  “Value for money” was viewed as 
comprising many drivers and factors.  However, the evidence showed that project managers still predominantly 
view “value for money” through commercial ‘economy’ and ‘efficiency’ lenses (Erridge and McIlroy 2002).  
Further, “value for money” drivers that initially appear unrelated to commercial imperatives are frequently viewed 
as drivers of good commercial outcomes, be it (for instance: relational contracting, getting good design etc).   
 
Another important finding was the plurality of institutional perspectives with Government. Project managers noted 
that government departments: treasury, premier, cabinet, and client agencies all have an opinion on what “value for 
money” is.  Frequently these departments have their own commercial agendas, but sometimes they are focused on 
the socio-economic uses of a facility.  Within works agencies there is a strong commercial incentive to listen, and 
develop good relationships with client departments, as the clients commission projects and works procures for 
them. This theme of listening to client departments was noticeably stronger in state jurisdictions where client 
departments are not mandate to procure through a centralised works department. In other words, the works agency 
needs to good relationships with clients to ensure ongoing work which makes the works agency a viable entity 
within government.  
 
Roads agencies both commission and procure projects and are then responsible for the maintenance and upkeep of 
the infrastructure procured.  The connected nature of expertise within the domains, and the fact that they will be 
responsible for the ongoing maintenance may mean they are in a better position to make value for money judgments 
over issues of life cycle. 
 
Conclusion  
 
“Value for money” is the major objective for the managers responsible for procuring buildings and roads 
construction projects on behalf of Australian state governments.  It is viewed as the main driver of procurement 
activities by experienced project managers responsible for construction procurement of over $40 billion of 
infrastructure expenditure is outlined in the 2013-14 Australian State and Territory Governments budgets. 
 

Oh, ultimately to me, it's the objective – (C1). 
 
The discourse of “value for money” has been powerful within Australian state governments but relies on 
interpretation by, and the expertise of project managers to translate into procurement strategy, highlighting 
opportunity for creative policy.   This is further supported by the finding that only one project manager cited an 
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official definition of “value for money” and the definition was sufficiently open ended that it required interpretation 
by a project manager to operationalize it through procurement.  Project managers are, therefore, very important for 
these types of specialized procurement.  The importance of the project managers role is further enhanced by the 
perceptions of “value for money” expressed that believe it is a relative term that requires interpretation and 
judgement by project managers in order to operationalize the concept.  The complexity of value for money was 
highlighted by project managers as they listed multiple drivers that can then be viewed as fitting into the auditing 
perspective of the 3Es or the Erridge and McIlroy (2002) three goals of procurement (commercial, regulatory, and 
socio-economic).  What is clear when you analyses the responses through these two lenses is that most of the 
drivers of “value for money” are commercial goals or viewed through economy and efficiency lenses, and far less 
consideration of socio-economic or effectiveness drivers is perceived to a driver of value for money.   
 
Perhaps this is because project managers believe that effectiveness and socio-economic criteria are politically value 
laden and therefore require the approval/authorization from politicians.  Further exacerbating the complexity was 
the finding that it was acknowledged by project managers that there were multiple institutional perspectives on 
“value for money”.   
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Abstract Public procurement is an ideal task force for promoting sustainable purchasing to serve 

the triple bottom line: economy, environment, and society. As the most influential purchasers in a 
national economy, spending typically 15-30% of GDP, governments can drive the market for 
sustainable products and services through their procurement policies and purchasing practices. 
Furthermore, different countries and regions must construct different public management systems, 
because of their diverse political systems, distinct socio-cultural forces, and various economic 
developments. This is particularly true for a developing country like China, given the fact that China 
has its own unique political and economic systems. This paper aims to promote sustainable purchasing 
by China’s   public   procurement.   We   first   summarize   a   suitable   policy   implementation   model   for 
China’s   public   procurement.   Then,   we   investigate   policies,   relationships   between implementation 
agencies,   and   the   purchasing   process   in   China’s   sustainable public procurement. In particular, we 
provide empirical feedback and evaluation from practice to close the loop by making improvement 
suggestions at all four layers of policy implementation: The law and regulation should provide clear 
goals and specific criteria for congruent implementation; the supervisory agency needs to conduct 
unified and open oversight; the administrative agency should manage centralized purchasing for all 
public resources with transparency in the whole purchasing process; the vendor needs to register into 
the public procurement database and participate fairly in the transparent purchasing process. 
Key words Public procurement; Sustainable Purchasing; China 
 
1 Introduction 

Procurement is essential to the success of the whole supply chain (SC) because the purchased 
materials are the bases for any subsequent SC members to work on. Companies tend to focus on their 
own economic performance when deal with purchasing. The majority of supplier evaluation criteria 
consist of just three: cost or price, quality, and delivery (Simpson, Siguaw, & White, 2002; Monczka, 
Handfield, Giunipero, & Patterson, 2009). Degraeve and Roodhooft (1999) argue that supplier 
evaluation is most often based on price, because other factors in turn result in additional cost due to 
unreliable delivery, limited quantities, inferior quality, and inadequate communications. This typical 
behavior is understandable because companies have to spend their own money mostly for their own 
economic  good  in  today’s  touch  markets. In other words, only the shareholders have a legal claim on 
the purpose of the firm they own (Emiliani, 2001; Weiss,2003), although the general public is 
stakeholder (Freeman, 1984), affected by the environmental and social achievement (or damage) of a 
firm. Environmental and social responsibilities can be viewed as externalities for companies in the 
private sector. 

On the other hand, public procurement(PP) spends public money by government agencies to 
serve the general public. The general public is not only stakeholder but also shareholder (i.e., pay tax to 
contribute and own public money). Environmental and social responsibilities thus become internalities 
in PP. Moreover, as the most influential purchasers in a national economy, spending typically 15-30% 
of GDP, governments can drive the market for sustainable products and services through their 
procurement policies and purchasing practices. (The Marrakech Process, 2012). Therefore, 
sustainability is constantly promoted and regulated by countries all over the world, for example in the 
Brundtland Report (1987). In particular, sustainable PP (SPP) becomes a trend in new policy 
implementations (e.g., The World Summit 

On Sustainable Development, 2002). The United Nations Environment Programme (UNEP）and 
the United Nations Department of Economic and Social Affairs (UNDESA) in the Marrakech Process 



 
 

 
 

have thus far identified seven task forces, one of which is SPP (The Marrakech Process,2012). In 
essence, SPP extends the traditional focus on economy only to include environment and society, as in 
the sustainable supply chain management literature . This triple bottom line in SPP indicates that PP 
provides legitimate value for money; PP covers environmental protection including energy saving, 
water saving, material saving, air pollution control, recycle, and appropriate disposal; and PP protects 
human rights and employee safety, supports small and medium-sized enterprises (SMEs) and 
community equity, and prevents labor discrimination ( Carter & Rogers, 2008.). 

Furthermore, different countries and regions must construct different public management systems, 
because of their diverse political systems, distinct socio-cultural forces, and various economic 
developments (McCourt, 2008; Commission on Growth and Development, 2008). This is particularly 
true for a developing country like China, given the fact that china has its own unique political and 
economic systems (Zhao, Flynn, & Roth, 2006). Research on how to promote SPP in China is 
warranted. 

So,  this  paper  is  organized  as  follows:  We  first  review  the  legal  context  for  China’s  SPP (CSPP) 
and  we  summarize  a  suitable  policy  implementation  model  for  China’s  PP  (CPP).  Next, we present our 
research method with emphases on CSPP policies, relationships between implementation agencies, and 
the purchasing process. We then present our results and conclude the paper. 

 
2 literature Review 
2.1 China’s  Policy  Implementation  Model 

China has a unitary state system, meaning that the Central Government has legitimate authority 
and credibility while local governments obey the Central Government (The Constitution of the 
People's Republic of China, 1982). Moreover, the Central Government controls most tax revenue 
(Zhang & Qi, 2005), and Chinese culture inherits a strong totalitarian ideology(Sun & Yu, 2010). So, 
the policy implementation in China follows a top-down model. Under this top-down regulatory model, 
CPP has clear hierarchical tiers from top to bottom: Central Government, province, and 
prefecture-level city. Then, at each tier, the municipal government sets up the environment and 
resource for its administrative agency, including a supervisory agency. The separation between 
administration and supervision in CPP is required by the Government Procurement Law of the People's 
Republic of China (GPL) (2002). Last, the administrative agency manages the whole purchasing 
process. Figure 1 summarizes the current policy implementation model with four layers for CPP, 
where the arrow shows the flow of influence. 

Research in industrialized countries indicates that for congruent implementation the topdown 
model should emphasize on the limitation of the number of links, centralization, and goal clarity 
(Pressman & Wildavsky, 1973;Van Meter & Van Horn, 1975): The longer the causality chains, the 
more numerous the reciprocal relationships amongthe links, and the more complex implementation 
becomes. It is also more likely that policy goals are diluted and distorted. Moreover, centralization is a 
key factor. The more direct lines of authority would foster greater policy commitment, attention to 
rules, and adherence. Supervision and control can be exercised more straightforwardly to the degree 
the relationship between formulator and implementer resembles a one-to-one relationship. Policy goals 
are supposed to be formulated in a way as uncontested as possible, clearly defined, and not too difficult 
to operationalize. 
    However, due to unique reform and open policies, the development of CPP relies more on 
practices,  also  known  as  an  approach  of  ‘crossing  the  river  by  feeling  the  stones’  (Deng,  1993,p.  224).  
CPP  has  started  after  1979  when  China’s  economy  began  to  transit  from  central  planning to market. 
Currently, characterized by dynamic and transient, institutions and mechanisms are still in the process 
of gradual improvement. Numerous organizational models for PP exist in different regions across 
China. Firstly, the separation between administration and supervision is required by GPL but with 
divergent practices. This is mainly manifested in the various affiliations of procurement centers: 
financial departments, government agencies, state-owned asset management sectors, etc. Secondly, 
supervisory organizations are dispersed. In some places, construction projects, office supplies and 
services, and pharmaceuticals and medical devices belong to different procurement departments and 



 
 

 
 

different supervisory agencies; some areas are gradually integrating all PP into a single trading 
platform and considering a unified monitoring. Thirdly, organizational structures and processes are 
different. In some places the organizational structures are determined by the purchasing processes; 
some set up organizational structures and processes in accordance with the goods and services 
purchased. 

Moreover, transparency, one key element in PP, remains as a daunting task in Asia (Kim, 2008; 
Zhang, 2010). Transparency is a principle, a goal, and a tool because the publicized open procedures 
allow a wide variety  of  stakeholders  to  scrutinize  public  officials’  and  contractors’ performance and 
decisions. This scrutiny helps keep officials and contractors accountable (OECD, 2007) and serves as a 
vital ingredient for corruption control (Transparency International, 2006), which are desperately 
needed in present China (Wang, 2006). Although there is increasing data exposure of PP activities on 
the Internet, the scope is still very limited to online information bulletins and downloadable forms only 
(Wang, 2006). 

2.2 CSPP 
To meet the need for CSPP, some laws and regulations have been issued to promote sustainable 

practice. Article 9 in GPL states that government procurement should endorse economic and societal 
development goals: protecting environment, supporting undeveloped and ethnic minority regions, and 
assisting  SMEs.  In  the  green  PP,  China’s  Ministry  of  Finance  (MOF)  and  the National Development 
and Reform Commission (NDRC) jointly issued the Opinions of Implementing Government 
Procurement of Energy Saving Products in December 2004, giving these products certain priority; then, 
MOF and the Ministry of Environmental Protection (MEP) published a list of green product inventory 
in October 2006. Products in the list were required to meet the energy saving standards and the 
environmental protection measures set by MEP. In March 2007 and August 2008, the list was 
expanded from 14 categories to 19; the number of enterprises from 444 to 760; the product models 
from the 2979 to 7159 (Qiao & Wang, 2011). 

In the blue PP, Article 36 of the Law on the Protection of Persons with Disabilities of the 
People's Republic of China (2008) states that PP should give priority to products and/or services from 
the welfare institutions of the disabled when other conditions are equivalent. MOF and the Ministry of 
Industry and Information Technology (2012) jointly issued the interim measures for promoting SMEs 
by allocating at least 30% budget to SMEs in PP. 

However, actual implementation is still largely unclear. Evaluation and feedback are greatly 
needed in order to advance CSPP. To this end, this paper aims to provide meaningful insights from the 
angle of policy implementation. Results from our empirical study can be applied into the further 
reform of CPP policies and implementation in the near future. 

 
3 Research Design and Method 
3.1 Theoretical framework 

We aim to investigate CSPP policies, relationships between implementation agencies, and the 
purchasing  process  under  the  China’s  context  of  the  top-down model through field study. Applying 
literature results in developed countries, we formulate following hypotheses: 
H1: Goal and criteria clarity enhances congruent implementation in CSPP. 
H2: Centralized procurement enhances congruent implementation in CSPP. 
H3: Information and evaluation transparency in the purchasing process enhances congruent 
implementation in CSPP. 
    In spring and summer 2012, we interviewed the chief official or manager in each 
organization unit at three layers: supervisory agency, administrative agency, and vendor. Table 1 lists 
the details of their units. These agencies represent three tiers of government: Central Government, 
province, and prefecture-level city. They locate within three representative environments, balanced: 
Central Government and Beijing; conservative: Inner Mongolia and Luoyang, and innovative: 
Shaoxing. Our intention was to study the same event from different key stakeholders in a systematic 
manner – data triangulation. 
Table 1: Organizations interviewed 



 
 

 
 

 Supervisory Agency 
(5 interviewees) 

Administrative Agency 
(6 interviewees) 

Central 
Government 

��Supervision Office of Government 
Procurement  of  China’s  MOF 

��Procurement Center of 
Central Government 
��Procurement Center of the 
People's Bank of China 

Province ��Supervision Division of 
Government Procurement of 
Beijing Municipal Bureau of 
Finance 
��Supervision Division of 
Government Procurement of Inner 
Mongolia Bureau of Finance 

��Procurement Center of 
Beijing Municipal Government 
��Procurement Center of Inner 
Mongolia Autonomous Region 
Government 

Prefecture-Level City ��Supervision Division of 
Government Procurement of 
Shaoxing Municipal Bureau of 
Finance 
��Supervision Division of 
Government Procurement of 
Luoyang Municipal Bureau of 
Finance 

��Trading Center of Shaoxing 
Public Resource 
��Procurement Center of 
Luoyang 
Municipal Government 

 
    The Central Government and the Beijing Municipal People's Government are located in Beijing, 
the capital of China and also the country's political and cultural center, representing a balanced 
environment. Inner Mongolia and Luoyang in Henan Province are in inner China, representing 
under-developed regions. Shaoxing City has the country's oldest trading centre of public resources in 
the  developed  coastal  regions,  representing  the  frontier  of  China’s  reform. 
We also interviewed sales managers at four major vendors: Lenovo, Huawei, Beijing 
Hyundai,  and  Meide.  These  companies  are  China’s  fortune  100  company,representing  industries in 
electronics, automobile, and office equipment. All together we interviewed 15 chief personnel:  at 
supervisory agencies, 6 at administrative agencies, and 4 at vendor companies. 
   Our interviewing approach was guided by well-defined case study protocols (Eisenhardt,1989; 
Miles & Huberman, 1994; Yin, 2003): We conducted a focused and constrained multiple case study in 
three areas: policy goals and criteria, relationships between implementation agencies, and the 
purchasing process. All interviews were conducted face-to-face, while each interview lasted about one 
hour. We maintained an open and pleasant interview environment to ensure trustworthiness: 
Participants did not avoid interview questions and responses were kept anonymously; open-ended 
questions allowed respondents to reflect on experiences; evidences from respondents at multiple 
organization units used to support a same concept. 
     After all interviews, the research team first conducted a within-case analysis; each interviewee 
represented one case - one organization. The detailed interview notes and our literature review articles 
were examined, and key findings were identified and tabled. This step involved numerous discussions 
and reviewing of texts and various tabular displays, resulting in an in-depth result of each 
interviewee’s  view  on  policy  goals  and  criteria,  relationships  between implementation agencies, and 
the purchasing process. Next, a cross-case analysis was performed by using tabular displays to seek 
similarities and differences among interviewees. Because we studied the basics of policy goals and 
criteria, relationships between implementation agencies,and the purchasing processes, we found vast 
similarities and consistent patterns between interviewees. We also intermittently checked our interview 
notes to sharpen our constructs and inter-linkages. With this iterative process, we were able to raise the 
abstraction level and our constructs’  grounding  in  data  was  verified. 
    To ensure rigorous data collection and analysis, we followed appropriate tests of 
construct validity, content validity, internal validity, external validity, and reliability (Churchill,1979; 



 
 

 
 

Churchill, 1987; Eisenhardt, 1989; Miles & Huberman, 1994; Yin, 2003). The construct validity tests 
whether the research measures what it is supposed to measure. The construct validity was established 
by examining multiple sources of evidences (5 supervisory agencies, 6 administrative agencies, and 4 
vendors) and letting interviewees review the case write up. The content validity refers to the extent to 
which a measure represents adequate coverage for the construct domain or essence of the domain. The 
content validity was established by grounding our measures in existing literature and our interviews 
with key officials/managers. The internal validity focuses on causal effects. We built the internal 
validity by investigating logical consistency across supervisory agencies, administrative agencies, and 
vendors. The external validity looks at whether the findings can be extended to the populations and the 
settings of interest. We built the external validity by the cross-case analysis. Reliability demonstrates 
repeatability. We maintained reliability by a consistent, refined case study protocol. 
 

4.Results 
4.1CSPP Policy Goals and Criteria 
All 15 interviewees strongly supported the top-down  model,  which  is  China’s  reality.  CSPP has 

made substantial progress after ten years of development, thanks to the vigorous promotion by MOF as 
a key administrative organization, close cooperation between the Central Government and local 
governments, and the consistent regulations by the Central Government. 
    Especially in the green procurement, the policy goal has been lucid. The green product inventory 
has been published ten issues so far jointly by MOF, NDRC, MEP, and China Quality Certification 
Center. In 2012, the list details product  brands,  model  numbers,  and  vendors’ contact information. All 
governments must give priority to these published certified products. However, the blue PP has 
remained largely as abstract legal provisions only: no apparent policy goal yet, no strong supervision 
from the Central Government, and no enough attention at administrative agencies. There is no 
certification standard and no product list in the blue PP. 
    On the next level, the implementation criteria guide how to implement specific 
purchasing based on policy goals. Examples include the proportion of green purchasing, the proportion 
of blue purchasing, bonus evaluation scores of sustainable products and services, and financial 
incentives on sustainable products and services. In our interviews, the majority of officials at the 
supervisory agencies (3 out of 5) thought that the product inventory list was sufficient. There was no 
need for specific implementation criteria in different purchasing categories; moreover, a universal 
standard was not even appropriate. The administrative officials should have the discretionary right to 
make their own judgments. However, all 6 interviewees at the administrative agencies expressed the 
opposite opinion. They strongly suggested the need for concrete implementation criteria, especially in 
the evaluation scores and the score card calculation. The green product inventory list only requires that 
the green product should have the priority under the equivalence with conventional products. What if 
sustainable products have higher costs? How to balance sustainability and higher cost? How to award a 
higher score to sustainable products and services? There were no detailed guidelines so far, which 
caused difficult SPP implementation in practice. All four vendor managers agreed the need for 
concrete implementation standards, more control on the discretionary right on administration officials, 
and gradual improvement towards transparent evaluations on purchasing. 
    For future development and improvement, all 15 interviewees recommended more specified 
policy goals (especially in the blue procurement). To increase operability, 12 (80% of all 15 
interviewed) recommended more concrete implementation criteria with product lists and bonus 
calculation methods for sustainable products and services by the Central Government.Overall, our 
interview results support H1: Goal and criteria clarity enhances congruent implementation in CSPP. 

4.2 CSPP Policy Implementation Agencies 
13 (87% of interviewed) interviewees believed a strong organizational control in order to have a 

real impact on CSPP, and advocated a centralized PP center as the choice of the administrative agency. 
The centralized PP center should execute all PP including office and general equipments, construction 
projects, medicines and medical devices, land transfers, and property transactions. 

Also, a unified supervisory agency should be established accordingly, responsible for all 



 
 

 
 

governance on PP. This supervisory agency has the administrative law enforcement power in 
inspection and oversight. 

The proposed consolidated organizational structure by 13 interviewees suits pretty well to the 
People's Congress system in China - a unitary political regime, providing a unified model for deviating 
practices in current CPP. Thus, governments at three tiers (central, province, and prefecture-level city) 
can execute efficient and timely control on all public purchasing activities. Thanks to economies of 
scale, the procurement center can thoroughly accumulate all related skills and knowledge in CPP. 

Only 2 interviewees (13% of interviewed) suggested keeping current decentralized purchasing, due 
to transient nature of current CPP. They emphasized caution against dramatic change in CSPP.H2 is 
thus supported: Centralized procurement enhances congruent implementation in CSPP. 

4.3 CSPP Purchasing Process 
All 15 interviewees supported that CSPP had to be implemented into the purchasing process, 

including tendering, bidding, bid evaluation, contract awarding, contract execution, and aftersales 
service. Most important elements were tendering and bid evaluation (13 interviewees or 87% of all 15 
interviewees), followed by contract execution (10 interviewees or 67%). 

All 5 interviewees at supervisory agencies thought that CSPP had been implemented well in the 
purchasing process. But, all 6 interviewees at the administrative agencies thought differently that CSPP 
was not implemented favorably as should; CSPP still largely existed at the policy level, not in the 
purchasing process, mostly due to economic self-interest at local governments, procurement centers, 
and vendors. All 4 interviewees at vendor companies agreed that CSPP had made progresses in saving 
energy, protecting environment, and supporting disadvantaged groups; however, CSPP in the 
purchasing process was still vague and abstract. 

For future improvement, 14 interviewees (93% of interviewed) proposed systematic transparency 
on the purchasing process. Tendering documents should be open to public in advance; the 
administrative agency may solicit public comments or undertake an expert demonstration procedure by 
an independent, ad hoc committee of registered bid assessment experts of MOF in complex purchasing. 
Bid evaluation should be transparent as well, including the evaluation process, the evaluation criteria, 
and the evaluation resolutions. All these important documents should be published online to accept 
public scrutiny.H3 is thus supported: Information and evaluation transparency in the purchasing 
process enhances congruent implementation in CSPP. 

 
5 Conclusions 
We  summarize  our  interview  results  under  China’s  top-down framework Figure 2. From top to bottom, 
the solid line arrows show the flow of influence; from bottom to top, the dotted line arrows show the 
flow of feedback and evaluation. Our major contribution is to collect empirical feedback and 
evaluation from practice to close the loop by making improvement suggestions at all four layers: The 
law and regulation should provide clear goals and specific criteria for congruent implementation; the 
supervisory agency needs to conduct unified and open oversight; the administrative agency should 
manage centralized purchasing for all public resources with transparency in the whole purchasing 
process; the vendor needs to register into the public procurement database and participate fairly in the 
transparent purchasing process. 
   Figure 2: A favorable top-down framework for CSPP 
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Abstract 

 
As a public policy tool, adoption of sustainable procurement practices holds out hope of a 
potentially large payoff in terms of promoting public purchasing practices that are socially 
desirable, financially sound, and environmentally friendly. However, public procurement takes 
place within a complex, nested environment brimming with potential pitfalls. Based on a recent 
survey of 339 public procurement practitioners in the U.S. and Canada, this paper assesses the 
current state of sustainable purchasing in the public sector. Coming from a broad range of 
government organizations, practitioner’s perceptions of their own organizations’ sustainable 
purchasing practices are investigated. Several quantitative measures are used to examine how 
SPP is thought to play a potentially important operational role in transforming the public 
procurement supply chain. Results show that public procurement practitioners believe 
government should play a prominent role in providing reliable, standardized information in 
encouraging sustainable public procurement. The paper concludes by discussing these findings 
within a framework of the potential payoffs and pitfalls associated with government leading the 
initiatives in this area. 
 
 
 



Introduction 
 
 It is little secret that researchers in numerous disciplines have largely ignored the 

purchasing function (MacManus, 1992). Subsequently, many people are probably largely 

unaware of public procurement practitioners’ roles and responsibilities and when scholars take 

notice of procurement issues, their studies tend to be dominated by purchasing activities in the 

private sector. However there tend to be stark differences between organizational objectives in 

the public and private sectors. For instance, the public sector is more likely to be concerned with 

issues such as equity and environmental impact while the private sector would tend to focus 

more on profitability and existing supply chain compatibilities, even when companies begin to 

include environmental aspects on their corporate agenda (for instance, see Vachon and Klassen, 

2007). Given this situation, it is reasonable to expect differences not only in how these two 

sectors of the economy operate, but also, in the ways in which procurement practitioners think 

about what their respective organizations are doing – the priorities they have, the benefits to 

capture, and the ways in which they view their roles in carrying out their organizational 

objectives. 

 One increasingly important area where these differences might be observed is in 

sustainable public procurement (SPP) – how practitioners view its benefits, drivers, and 

resources, to name a few. Considering these issues in SPP requires that in addition to up-front 

procurement costs, government authorities will also take into account environmental and social 

elements when procuring goods, services or works at all stages of the project and within the 

entire life-cycle of procured goods. Indeed, studies of profit-driven organizations have examined 

management support, expected costs, standards and regulations, among other things (for 

example, see Berns et al., 2009; Giunipero et al., 2012; and Nidumolu et al., 2009).  



 Procurement is called sustainable when it integrates requirements, specifications and 

criteria that are compatible and in favor of the protection of the environment, and in support of 

economic development, while also accounting for other societal considerations, such as social 

justice and equity (Schwerin and Prier, 2013; also see Brammer and Walker, 2011). Commonly 

these three pillars associated with sustainable purchasing are also known as the “triple bottom 

line” or “profit, people, and planet.” Through the adoption of the principles of sustainable 

development within public procurement procedures, public authorities can provide industry with 

both production signals and incentives to develop new and better technologies and to encourage 

sustainable patterns of behavior. 

 Terms like green growth, green public purchasing, and sustainable public procurement 

are often used interchangeably, and that is done here also. Public procurement is defined as the 

“designated legal authority to advise, plan, obtain, deliver, and evaluate a government’s 

expenditures on goods and services that are used to fulfill stated objectives, obligations, and 

activities in pursuit of desired policy outcomes” (Prier and McCue, 2009; also see Thai, 2002). 

When utilizing SPP, this implies that public procurement practitioners serve a central role in 

determining how governments across the world allocate resources that produce the goods and 

services demanded by citizens in an economic and just manner. Furthermore, although we agree 

with Green et al. (1993) that in terms of public procurement, what its practitioners do, and why, 

requires an understanding of its basis in fact and in law, we contend that an understanding of 

practitioner’s motivations – how they understand what it is that they are doing or not doing is 

also important. This article helps to shed light on this issue. 

 Prier and McCue (2009) explain that there are at least three important dimensions that 

need to be recognized by those engaged in public procurement and they include 1) the legal basis 



for practitioners’ activities in discharging their responsibilities; 2) the organizational and 

structural boundaries of operative activities; and 3) the functional activities and intended 

outcomes of the practices used in the pursuit of governmental obligations. While the legal 

authority provides the basis for action of government, it also can prescribe specific procedures in 

how to do things or how to set up the institutions involved in procurement. The organizational 

dimension connects and structures the authoritative basis for pursuing any procurement action by 

aligning the functional activities and the choices practitioners make in a specific context. The 

functional procurement activities consist of the practices used in the pursuit of governmental 

obligations all of which operates within a particular institutional environment.  

 Prier and McCue (2009) find that the total mix of procurement decisions creates the 

governmental outputs that are thought to produce desired effects or consequences of government 

policy. Detailed rules and procedures are typically established to ensure best value for money; 

equal treatment of bidders; and transparency of specifications and criteria. In essence, the 

widespread use of best practices legitimizes standardized procedures that can be helpful in 

aligning procurement practices in both public and private sectors. Furthermore, within these 

boundaries, the way public procurement practitioners think of sustainability issues in terms of 

their jobs becomes relevant to shaping the knowledge necessary to successfully discharge their 

duties in more sustainable ways. Herein we identify their perceptions’ of the benefits of 

sustainable purchasing as well as other issues as a first step in understanding the state of 

sustainable public procurement in North America. 

 There are at least three important reasons to pay attention to the public sector, especially 

in terms of issues surrounding sustainability. The first is that public procurement can dominate 

national (and possibly international) markets due to the sheer size of government. For instance, 



public procurement often constitutes a large share of the economy and in general, the 

relationship of economy size (and thus level of economic development) and public procurement 

spend is negative – the less developed a nation’s economy, the greater the share of the economy 

devoted toward to public procurement, and in some cases, this can easily exceed 50 percent of 

GDP (see ADB, 2011; Eurodad, 2009; IISD, 2007; and UNDP, 2010). Hence given the amount 

of money spent by governments (in both GDP percentage terms and in absolute monetary 

terms), and the reach of their dictates as measured by the wide variety of goods and services 

procured in the public space, the importance of public procurement is hard to miss (Preuss, 

2009). 

 A second reason to pay attention to the area of sustainability in the public sector is the 

potential for cost savings. While it is commonly believed that green products cost more, they can 

often cost the same or less. For instance, recycled paper products typically match conventional 

paper in quality and costs. Moreover, there is mounting evidence that at least for some products, 

overall life-cycle costs for sustainable products can be less than those purchased when they were 

the cheapest option at the time of purchase. This is because the sustainable option can result in 

lower operating costs, maintenance and disposal costs (see PricewaterhouseCoopers, Significant 

and Ecofys, 2009). 

 A third reason why sustainable public procurement is important is that it is likely to be a 

market driver and thus create positive ripple effects throughout society, not only in the areas of 

the environment, but also in social policy areas such as economic development, etc. (see Preuss, 

2009; also see Schwerin and Prier, 2013). Performing as a catalyst in the market and leading by 

example, stakeholders of all kinds can become more aware of potential environmental and social 

impacts of utilizing sustainable products and services (Kjollerstrom, 2008). Indeed, substantial 



spillover effects have been seen in the U.S. in the past. For example, the shift to compliance with 

‘Energy star’ standards for the majority of IT equipment on the market was a direct result of a 

decision by the U.S. Federal government to purchase only ‘Energy star’-compliant IT equipment 

(Bosch et al., 2012). 

 Through sustainable procurement, both public and private organizations can use their 

buying power to give a signal to the market in favor of sustainability and base their choice of 

goods and services on 1) economic consideration such as best value for money; 2) environmental 

aspects such as the impacts on the environment that the product and/or service has over its whole 

life-cycle; as well as 3) social aspects, i.e., effects of procurement on societal issues such as 

poverty eradication, equity in the distribution of resources, labor conditions, and human rights 

(McCrudden, 2004). Given the importance of this issue, it was not until very recently that 

scholars have begun to investigate sustainability in public procurement within and across 

governments (for example, see especially Walker and Brammer, 2012; also see Bratt et al., 

2013; Goswami, Meher Diljun, and Srivastava, 2013; Lehtinen, 2013; Morgan and Sonnino, 

2007; Preuss, 2009; Schwerin and Prier, 2013; Thomas and Jackson, 2007; Swanson et al., 

2005; Walker and Brammer, 2009a and 2009b; Walker and Preuss, 2008; and Warner and 

Ryall, 2001).  

 Having laid the case for sustainable public procurement, one may rightfully wonder: 

why aren’t all goods and services procured in a sustainable way? One answer is because public 

procurement is conducted within a complex, nested environment, this setting is replete with 

multiple stakeholders who often have conflicting goals (McCue and Prier, 2008; also see Loader, 

2007). On top of competing interests is layered a chain of agency that promotes divided loyalties. 

This situation can make it difficult to hold individual actors accountable for their actions, even 



though procurement procedures are subject to transparent public scrutiny by citizens and 

taxpayers (Walker and Brammer, 2009a). In turn, numerous challenges remain to successful 

implementation of SPP and these include the lack of tangible incentives and political support; the 

perception that green products cost more; the lack of legal expertise in applying environmental 

criteria; the lack of training, appropriate tools, and information; a dearth of cooperation between 

authorities and upper management; and limited established environmental criteria for 

products/services (Schwerin and Prier, 2013). Given this background of SPP in the public sector, 

the current study empirically investigates the extent to which sustainable public procurement 

(SPP) practices are used and the views held by practitioners within public sector agencies. 

Data and Research Design 

 The exploratory design of the research is intended to gain a better understanding of the 

state of government purchasing covering sustainability concerns and issues. Based on 

quantitative data from different levels of governments in the United States and Canada, the units 

of analysis are the procurement agency and/or the practitioner within the agency who was the 

respondent to a 2012 survey gathered from the National Institute of Governmental Procurement 

(NIGP), a member driven professional association with more than 16,000 members across the 

U.S. and Canada. An email was sent to the NIGP members on June 29th and again on July 9th 

informing them of the survey issuance. The survey was administered online using 

surveymonkey.com. July 19, 2012 was the last date when responses were accepted. 

 A total of 2,280 procurement practitioners were invited to participate in the survey. Out 

of those contacted, 340 (15%) completed the survey by the closing date, and after appropriate 

data-cleaning, there remained 339 usable responses. For a number of questions, respondents 



were provided open-ended response categories to qualify and provide more detailed answers than 

the close-ended options available. 

 There are a number of challenges to using a sample pool based on organizational 

affiliation, not least among them is the external validity or generalizability of the findings. 

Determination of the population of the study is difficult because no list of all procurement 

practitioners exists – let alone their characteristics, entity or agency affiliations, etc. Thus a major 

assumption of the data is that they are comprised of appropriate cases of agencies and their 

respondents who are most likely to be knowledgeable of the facts and specifics concerning each 

question. A counterfactual assumption is that the average agency-respondents – when clustered 

into groups – typically reflect those who were excluded. Preliminary agency-respondent 

examination reveals a diverse range and representation of NIGP’s membership across different 

levels, types, and size of governments and organizational architectures (as well as respondent 

organizational position), so the relative confidence of generalizing the results to other agency and 

national settings – although it invites caution – also sufficiently contributes to knowledge to 

warrant consideration.  

 When appropriate, preliminary checks of variable distributions were made against those 

agency-respondents who were excluded from the analysis, and there did not appear to be any 

systematic bias between those who were included or excluded, and although there is no good 

way to deal with the issues associated with missing data, this has been adequately discussed 

elsewhere (see Tabachnick and Fidell, 2013, 62-72; also see Cohen and Cohen, 1975; and 

Rummel, 1970). It was elected to rely on the data available as opposed to imputing and 

extrapolating data that was not obtained, either through the intentional withholding of the data or 



due to other reasons for its absence. Hence the resulting analysis and findings rest upon firmer 

ground for the exploratory purposes herein. 

 The data analysis package used in this study was SPSS Version 21. In this paper, there 

are statistics reported on unconditional responses and other statistics that are contingent upon 

other variables in order to evaluate sustainability issues in the public sector. Table 1 and table 1a 

report the distribution of agency-respondents by their respective institutional positions and type 

of government.1 In essence, columns 1 through 3 in table 1 have non-manager respondents while 

columns 4 and 5 are comprised of managers. From a total of 339 usable respondents, 73.7% 

(n=247) of the procurement positions are management while 26.2% (n=88) are either agent; 

buyer/specialist; or staff/other. Moreover, there is good variation across the three categories of 

government type which enhances the robustness of any conclusions. 

[INSERT TABLE 1/TABLE 1A ABOUT HERE] 

 Not shown in the table is the fact that there is also a wide range of organizational size that 

is encouraging in terms of generalizability. For example, in terms of the total number of full-time 

equivalent (FTE) employees in the respondent’s procurement office, the mean is 15.8 FTEs and a 

median of 4.0 FTEs. Further, the 25th percentile is 2.0 or fewer FTEs while the 75th percentile is 

9.0 FTEs or more.2   

Findings and Data Analysis 

                                                             
1 The original dataset had six entity types that given the small numbers in some categories and the easy 
reclassification, these were collapsed into three categories shown in Table 1a. In addition, nineteen respondents who 
indicated working for “other” entity were identifiably categorized into the row labeled “Education or Special 
District.” 
2 All analyses were checked for differences between median groupings and none were statistically significant at the 
traditional level of p=.05. 



 As a background on the organizational architecture under which practitioners operated 

within their government, figure1 reveals the variation in the procurement organizational 

structures reported by the respondents, and it shows that the largest group of practitioners 

operates under a centralized procurement system with delegated authority, and this is consistent 

with previous surveys of the NIGP membership (see Prier and McCue, 2014 forthcoming). The 

smallest group conducts procurement within a purely centralized regime, while a mix of 

decentralized with central review and centralized contracting with decentralized buying off 

established contracts comprises a majority of respondents.  

[INSERT FIGURE 1 ABOUT HERE] 

 As mentioned previously, we wanted to know how practitioners thought about the 

perceived benefits from engaging in sustainable public procurement, and results are reported in 

table 2. Looking at the first three rows in the table, we can see the three pillars comprising the 

triple bottom line, and it suggests that by far, the environmental pillar appears to be the most 

important as 72% of respondents believe that it is often or always a perceived benefit from SPP. 

Among the three pillars, the social aspects of SPP are deemed to be often or always beneficial by 

57.1% of the respondents, and trailing at the back of the pack of these three is the financial 

benefits where only one-third say it is often or always beneficial.  

 Looking at the remaining five perceived benefits in the table, one can see that the most 

important is as “an example to others” as 73.8% of respondents identified this as perceived 

benefit. Perhaps surprisingly, one in five respondents don’t know the benefits to employment 

flowing from SPP. Taken together, it appears that being an example to others would be a primary 

motivator that explains practitioners’ attitude towards SPP, but future research will be needed in 

order to robustly confirm this hypothesis. However, it has been known for a long time that 

question wording can have unwanted effects on answer choices (see Rasinski, 1989), so we 

designed the survey to permit some reliability checks on our findings, and preliminary results are 

reported in table 3. 

[INSERT TABLE 2 ABOUT HERE] 

 Table 3 describes the perceived primary drivers of sustainable public procurement, and 

one can see in the data that consistent with the response “example to others” finding in table 2, 

“doing what's right for the planet and what is environmentally beneficial” is the top primary 

driver of SPP. However, when thinking about the second most important perceived primary 

driver, while a majority of respondents think “cost reduction and savings” are a primary driver of 



SPP, this appears to be slightly at odds with the one-third respondents in table 2 who thought that 

there were “financial benefits” from its use. Although the way the survey was designed limits 

further analysis of these two results, it does suggest that practitioners may be less clear about the 

financial and economic aspects of SPP and its potential relationship to cost savings. Finally, if a 

majority agreement threshold is adopted, there are only three listed in table 3 that are perceived 

to be primary drivers of SPP, and as one goes down the table, it can be seen that the drop-off is 

dramatic – all of which suggests that there is little consensus in identifying primary drivers 

across organizations or across practitioner positions, and this is subsequently confirmed. 

 Crosstabulations were run on these drivers to find systematic differences across 

government type and practitioner position. There were only three drivers that were statistically 

significant for government type (chi-square p-values are reported in parentheses). The first driver 

with differential significance was “responding to concerns of public customers/clients” and this 

driver was more likely thought to be important by 1) City / Municipal / Township (p=.006); 2) 

Education or Special Districts; and then 3) County / Regional/ State / Province / Federal, in that 

order. “Interest from political leadership” (p=.000) was thought to be a driver of SPP for 

practitioners operating in 1) City / Municipal / Township; 2) County / Regional/ State / Province 

/ Federal; and then 3) Education or Special Districts, in that order. “Building brand image” 

(p=.081) was a driver for 1) City / Municipal / Township; 2) Education or Special Districts; and 

then 3) County / Regional / State / Province / Federal.  

 There were only two drivers showing a significant difference across positions: 

“availability” (p=067) and “avoiding risk” (p=.084). While the Purchasing Manager was most 

likely to think availability was a driver and the Clerical Staff / Buyer / Contracting Specialist / 

Purchasing Agent the least likely of the three positions, Clerical Staff / Buyer / Contracting 

Specialist / Purchasing Agent positions were most likely to think that avoiding risk is a primary 

driver of SPP and the Purchasing Manager the least likely to think it is a driver. In summary 

about the primary drivers of SPP, there were very few patterns and a lack of consensus on what 

are the primary drivers of SPP across governments and across practitioner positions. 

[INSERT TABLE 3 ABOUT HERE] 

 Perhaps this lack of consensus is related to the level of strategic thinking about SPP 

within their organizations. Up to now, there is no analysis of which the authors are aware that 

examines the extent to which governments in North America have integrated SPP into strategic 

planning and operations. To help understand this question, respondents were specifically asked 



about the status of their organization’s strategic plan or policy for sustainable purchasing, and 

34.9% (106) had no plan for sustainable purchasing; 37.5% (114) were developing or have an 

informal plan for sustainable purchasing; while the remaining 27.6% (84) have a formal plan for 

sustainable purchasing. In fact of this latter group, merely 13.6% (46) have a completed plan that 

is part of the overall strategic plan for their organization. This latter group tells the story of very 

little strategic penetration in terms of SPP, and we wondered if this lack of strategic sustainable 

purchasing was contingent on the type of government or the procurement organizational 

architecture referred to in figure 1. Subsequent analysis, however, revealed no statistically 

significant differences in the status of a respondent’s organization’s strategic plan or policy for 

sustainable purchasing when accounting for type of government or procurement organizational 

architecture – either at the p=.05 or p=.10 levels. This suggests that there is little difference 

across governments or across different configurations of procurement architecture within the 

organization in their respective likelihoods to adopt a strategic use of sustainable public 

purchasing. 

 From the literature, we identified ten different potential resources that might help 

practitioners implement SPP practices and policies within their organization, and the results are 

reported in table 4 where they are broken down by procurement position. The table reveals a 

story previously untold in that two resources appear to be more important to some practitioners 

than to others. The data suggest that there is a negative relationship between a practitioner’s 

managerial responsibilities and one’s perceptions about the use of a sustainability index that 

conveys supplier performance information across the three pillars of SPP: the more managerial 

responsibilities a position entails, the less likely one is to perceive that a sustainability index 

would be useful (compare columns 1 and 2 to column 3). This is an interesting finding because 

those who are most likely to be doing actual purchasing across numerous goods and items are 

most likely to perceive that a sustainability index would be helpful in implementing SPP 

practices and policies, while those furthest removed (CPOs et al.) see relatively little value in an 

index. Although we do not have data that is likely to shed much light on why this relationship 

exists, subsequent research should be devoted toward finding out the reasons for, and the 

potential impact of managerial resistance to the use of this type of tool. Whereas a majority of 

both purchasing agents and purchasing managers feel that an index would be helpful, only 39% 

of upper management believe similarly.  

[INSERT TABLE 4 ABOUT HERE] 



 Table 4 also tells us that based on procurement position, there is a statistically significant 

difference in one's likelihood to think that new skills and knowledge on conservation and waste 

principles would help to implement SPP in their organization. While there appears to be little 

difference between purchasing managers and their bosses (compare column 2 to column 3), those 

line staff such as contracting specialist buyers and purchasing agents (column 1) appear to think 

differently than their bosses. Column 4 tells us that while a sustainability index is probably the 

most helpful of the ten resources listed (where 49.9% of the total respondents thought this would 

be a helpful resource), nearly the same percentage (48%) of respondents thought that more 

product performance information would be a helpful resource in carrying out SPP. Moreover, 

better information on product environmental impacts was thought to be helpful by 42.7% of 

respondents. This strongly suggests that information – whether in a standardized format via a 

sustainability index or by way of having more product information – is highly prized by 

practitioners on the front line of purchasing in the public sector.  

 The remaining helpful resources listed in table 4 garner no more than one-third of 

respondents, and trailing up at the bottom is a “colleague giving recommendations” with only 

13% of respondents thinking that this would be a helpful resource in implementing SPP in their 

organization. On a final note, the fact that only 15% of respondents thought that information 

technology would be a helpful resource in implementing SPP is interesting in light of the 

conclusions of Walker and Brammer (2012) who find that e-procurement and communication 

with suppliers supports some types of sustainable procurement while hindering others.  

 We informally talked to with several practitioners in the field, and there was a general 

feeling that four instruments are commonly used to incorporate SPP criteria into current 

procurement practices. These practices are listed in table 5, and they reveal a couple of things for 

the purposes of this analysis. Firstly, communication information-based tools appear to be the 

most prominent of these four in that roughly 70% of respondents currently use these to help in 

their SPP operations. Secondly, majorities on average use these four tools to incorporate SPP 

criteria into current procurement practices. Thirdly, it was interesting to note that one in five 

respondents did not know whether regulatory instruments were currently used to facilitate SPP 

practices. Of course, this could be due to the respondents’ lack of knowledge on the purpose of 

the regulatory instruments, or it could be mere ignorance of the legislative history behind 

regulations. Nonetheless, additional analysis revealed no statistically significant differences in 



the instruments currently used when accounting for type of government or procurement 

organizational architecture at either the p=.05 or p=.10 levels.  

[INSERT TABLE 5 ABOUT HERE] 

 But the relative lack of knowledge on these four instruments is notable, so much so that 

we delved deeper into this phenomenon. Quite simply, we were surprised by the relative levels 

of knowledge respondents had about SPP practices based on the positions they held, and the 

findings were interesting. In order to examine this more closely, the forced choice answers of 

“yes” and “no” were recoded to be 0, and “don’t know” responses were coded 1, and the 

interesting results are reported in table 6.3   

[INSERT TABLE 6 ABOUT HERE] 

 First, look at the fourth column which reports the percentages of those respondents who 

don't know the use of these four instruments in carrying out SPP in their organizations. On 

average, 17.4% do not know if these four instruments are used. Second, three of these four 

instruments indicate statistically significant differences across procurement positions, and the 

only instrument that does not show a significant difference is communication and 

information-based instruments. Third, when there are statistically significant differences at the 

p=.05 level or better, the position with the lowest levels of responsibility (e.g. those in column 

1), are consistently the least likely to have knowledge concerning these instruments and how 

they are used to carry out SPP policies within their organizations.4 To see this more clearly, the 

bottom row of the table shows that on average, one in four practitioners in column 1 do not know 

if these four instruments are used to carry out SPP policies, compared to at most an average of 

one in six for upper management (it is one in nine for purchasing managers). 

 Finally, we were interested in knowing what role the government should play in 

promoting, guiding, or encouraging SPP, and the responses were curious. As the data in figure 2 

show, the number one role that government should play in promoting, guiding and encouraging 

SPP is to lead by example with 76% of respondents selecting this answer. We gave them the 

option of selecting none or all of these potential roles, and one of the points of interest that stand 

out is that only one in four believe that governments should impose legislative regulations to 

promote SPP. If you look more closely at the figure, you will see that majorities favor setting up 

                                                             
3 Note that the variables in this table might be considered ordinal given that the data indicate what respondents don’t 
know about the instruments used for SPP in their organizations, and the signs were in the right direction – lower 
level positions are associated with higher levels of ignorance on the use of the instruments for SPP. 
4 Remember that the reported percentages are the proportions that “don’t know” if the instruments are used. 



product standards; setting up a database of green products; information dissemination; and 

identification of green commodities. Clearly there is a preference on the part of public 

procurement practitioners to have government standardize information in ways that can help 

encourage sustainable public procurement. 

[INSERT FIGURE 2 ABOUT HERE] 

 Again, we wondered if respondents’ opinions significantly differed by the position that 

they held in the procurement organization, and we found that information dissemination was 

significant for Chi-square at the p=.10 level, while imposing legislative regulations was 

significant at the p=.05 level. In terms of the information dissemination role of government, 

upper management practitioners (52.4% | N=66) were the most likely to think government 

should be taking on this role to encourage SPP while the position category of purchasing agents 

and buyers (38.6% | N=34) was the least likely to think along those lines. As for the belief that 

government should encourage SPP through legislative regulations, purchasing managers (26.4% | 

N=32) were the most likely to believe in that role for government while purchasing agents and 

buyers (13.6% | N=12) were the least likely. 

Discussion and Conclusions 

 The exploratory nature of this analysis is self-evident, but it does provide a blueprint for 

future scholarship on several fronts. There are some clear patterns in the data that are important 

to revisit here. First, there is little confusion that environmental concerns leap to the top of the 

list in SPP while a concern for social and economic benefits of SPP practices are not as widely 

observed. This can be seen by a list of the three pillars comprising the triple bottom line, and this 

appears to be consistent with the small amount of literature on this subject (see Walker and 

Brammer, 2012). 

 Second, we know of no other study that specifically looks at the individual psychological 

predispositions of practitioners concerning how government can enhance or encourage 

sustainable public procurement. The fact that 73.8% of respondents identified “an example to 

others” as a perceived benefit of SPP either “often” or “always” is remarkable and surely worthy 

of future research. Furthermore, the fact that “doing what's right for the planet and what is 

environmentally beneficial” is the top primary driver of sustainability in public procurement is 

quite striking. Indeed, when one considers the array of primary drivers that respondents were 

allowed to choose – remember, they could choose all of them – this finding surely reveals that 



government leading by example is extremely important in the way that practitioners think about 

sustainability in the public space. 

 Third, there were several instances where significant differences were observed across 

levels of government and across practitioner positions. To take but one example, the negative 

relationship between a practitioner’s managerial responsibilities and one’s perceptions about the 

utility of a sustainability index that conveys supplier performance information across the three 

pillars of SPP invites additional analysis. 

 Fourth, a consistent finding is that more and better information would be useful in 

instigating and carrying out sustainable public procurement operations and practices.  

 Fifth, the level of information and knowledge was specifically tested through comparison 

of four instruments that have the potential to help in carrying out SPP. It was shown that there 

were statistically significant differences across procurement positions as to the role that these 

potential instruments might have in SPP. Clearly, those on the line, such as a contracting 

specialist or a buyer or a purchasing agent, have less knowledge about the role of these four 

instruments than either purchasing managers or heads of the organization. Although we remain 

cautious on the interpretation of this fact, it is consistent with our finding that there is a perceived 

lack of availability and depth of information surrounding green and sustainable practices, 

products, services and impacts. 

 Sixth, data in figure 2 puts more emphasis on this finding that according to those 

involved in the process, government should play a prominent role in providing reliable, 

standardized information in encouraging sustainable public procurement. Since majorities favor 

setting up product standards; setting up a database of green products; information dissemination; 

and identification of green commodities, this suggests to us a belief on the part of public 

procurement practitioners to have government subsidize and standardize information in ways 

that can help encourage sustainable public procurement. 

 Given these findings, further research should investigate the environmental and economic 

impact of products and services in order to generate databases. In turn, this might help provide 

the basis for enhancing best practices and an improved body of knowledge that can be leveraged 

for education and training through seminars and workshops anchored in SPP practices, and 

products and services which help organizations align their environmental, social and economic 

long-term needs and benefits. In addition, it is clear that a utilitarian sustainability index that can 



help rate the performance of various environmental, social and economic practices along the 

supply chain would be useful to those closest to the actual procurement activities.  

 In summary, results reported here clearly indicate that governments need to be the 

“example” with respect to the use and deployment of SPP practices. Specifically, it is believed 

that governments at all levels need to encourage information and data pertaining to various 

products, services and practices. However, this finding begs the question: should it be the role of 

government to encourage the collection of information or should it merely assist in creating 

uniformity of practices and the sharing of vital information reflecting aspects of sustainability in 

public procurement? It is to this question we now turn. 

 Perhaps the most surprising finding in the data is the limited impact that economic 

pressures have on utilizing sustainable practices. Indeed, the data scream that there is a real 

shortage of information pertaining to practice, products, services and impacts relating to SPP. 

Data is in short supply and uniformity is evidently lacking and the responses seem to identify 

government as the organization charged with developing a systematized database as well as a 

line of communication pertaining to the information collected. Yet the authors currently remain 

agnostic as to whether government is the proper mechanism for addressing these shortcomings. 

 We have documented the relative lack of knowledge held by some practitioners about 

four instruments that could be useful in their organization’s SPP. Furthermore, the low levels of 

strategic placement of SPP in the average organization’s strategic plan makes us question 

whether the market may be better positioned to offer this kind of information resource. Given the 

nested complexity of the public procurement environment, and given the wide range of 

organizational architectures as well as the variation in level and purposes of governments, we 

suggest that it is unlikely that any one government or cooperative government enterprise would 

be able to appropriately standardize information along the range of government supply chains in 

the United States or in Canada. We recognize that considerable standardization is essential for 

the successful application of machine methods – standardization of values, goals, practices, and 

equipment. However, doing this while maintaining specialization among several organizations 

and governments remains a daunting if not Sysyphean task. Consequently, it is hard to conceive 

of any single government creating a specialized procurement bureaucracy deputized to gather 

and then share information with numerous other governments – indeed, there are few incentives 

unless subscription fees are paid by member governments, or there is some subsidy or federal or 

state statute requiring such an arrangement. 



 If we are correct, an alternative solution might be a market-based sustainability index that 

can provide standardized information at a low price. There is little doubt that the globalized 

world within in which businesses and public organizations operate exhibit supply chains that are 

becoming increasingly complex. Moreover, as complexity intensifies – both on the supply side 

and on the demand side, the structural and operational uncertainty of supply chains likely 

deepens as well. Within this environment is the growing need for accurate information gained in 

an efficient way, and this need has substantively been documented in public procurement here. 

Procurement and logistics is one obvious area in which individual organizations focus on 

constraining and managing their own risks, yet without integrating SPP within the public sector, 

practitioner’s behaviors may actually be contributing to placing society and the planet at risk. 

Again, one need only remember that the size and reach of government can help or hurt 

sustainability efforts. 

 The complexity of the supply chain also implies that as transaction costs rise through the 

use of an increasing number of suppliers, without a technological counterbalance, the supply 

system itself becomes more opaque and evermore subject to downside liabilities that can be 

hidden through unexplored information asymmetries and organizational ignorance. Indeed, 

opaque systems provide numerous opportunities for suppliers to hide risk and moral hazard. This 

means that suppliers can benefit from the upside when things go well (pocketing contracts), yet 

not account for the social costs associated with planetary climate change. 

 It seems to us, and apparently to many practitioners, that one possible way of reducing 

the hidden risks along the supply chain is to standardize the supply chain information – to 

effectively adopt widely-accepted informational exchange mechanisms that homogenize 

informational disclosure both across and within sectors and industries, especially in the area of 

sustainable public procurement. We think that this can be done through a sustainability index 

that accounts for all three pillars of the triple bottom line.  

 According to the now-famous Bruntland Commission Report (UN 1987), sustainability 

involves “development that meets the needs of the present, without compromising the ability of 

future generations to meet their needs,” and procurement is an obvious area that may help 

produce positive externalities that have lasting constructive effects on the environment, 

economic development, and social outcomes. The three pillars comprising the triple bottom line 

are relevant to procurement practitioners who oversee many billions of dollars in private and 

government spend every month, because they are uniquely positioned to influence sustainable 



strategies that not only will propel their own organizations, but could potentially drive 

sustainability behaviors within their supplier bases – all to the benefit of society as a whole. 



 
Table 1. Distribution of Respondents Across Five Positions and Three Government Types  
       
 Procurement Position  

 (1) (2) (3) (4) (5)  

 
Government  Clerical 

Staffa 

Buyer / 
Contracting 

Specialist 
Purchasing 

Agent 
Purchasing 
Manager 

CPO / 
Purchasing Dir. / 

Finance Head Total 
Education or  
Special Districta 3.0% (3) 8.1% (8) 7.1% (7) 36.4% (36) 45.5% (45) 29.6% (99) 

City / Municipal /  
Township 

3.7 (4) 13.9 (15) 18.5 (20) 36.1 (39) 27.8 (30) 32.2 (108) 

County/Regional/  
State / 
Province/Federal 

2.3 (3) 12.5 (16) 9.4 (12) 35.9 (46) 39.8 (51) 38.2 (128) 

       
Total 3.0% (10) 11.6% (39) 11.6% (39) 36.1% (121) 37.6% (126) 100% (335) 
       

Table 1a. Distribution of Respondents Across Three Positions and Three Government Types  
       
 Procurement Position  

 (1) (2) (3)  

 
Government  

Clerical Staffa/Buyer / 
Contracting Specialist / 

Purchasing Agent Purchasing Manager 

CPO / 
Purchasing Dir. / 

Finance Head Total 
Education or  
Special Districta 18.2% (18) 36.4% (36) 45.5% (45) 29.6% (99) 

City / Municipal /  
Township 

36.1 (39) 36.1 (39) 27.8 (30) 32.2 (108) 

County/Regional/  
State / 
Province/Federal 

24.2 (31) 35.9 (46) 39.8 (51) 38.2 (128) 

       
Total 26.3% (88) 36.1% (121) 37.6% (126) 100% (335) 
       
aIncludes the category “other” 
 



Figure 1. Distribution of Respondents’ Procurement Organizational Structures 

 



 
Table 2. Perceived Benefits from Sustainable Public Procurement 

      
Benefit Type Never Sometimes Often Always Don’t Know 

Environmental (282) 1.1% (3) 19.5% (55) 40.1% (113) 31.9% (90) 7.4% (21) 
Social (280) 2.1 (6) 28.2 (79) 40.7 (114) 16.4 (46) 12.5 (35) 
Financial (282) 2.5 (7) 56.0 (158) 28.0 (79) 4.6 (13) 8.9 (25) 
      
Example to Others (282) 1.1 (3) 15.2 (43) 39.0 (110) 34.8 (98) 9.9 (28) 
Product Innovation (277) 2.2 (6) 30.3 (84) 43.0 (119) 13.0 (36) 11.6 (32) 
New Markets (279) 2.5 (7) 35.5 (99) 36.6 (102) 10.8 (30) 14.7 (41) 
Employment (280) 5.7 (16) 46.4 (130) 23.6 (66) 4.6 (13) 19.6 (55) 
Best Value-for-Money (281) 2.8 (8) 62.3 (175) 22.1 (62) 4.3 (12) 8.5 (24) 

      

 
 

Table 3. Perceived Primary Drivers of Sustainable Public Procurement  
  
Drivers Responses 

Doing “what’s right” for the planet/environmentally beneficial 55% (186) 
Cost reduction/savings 51.5 (181) 
Green factors 51.5 (174) 
Human health considerations 49.4 (167) 
Compliance with legal and regulatory requirements 48.5 (164) 
Product performance 42.6 (144) 
Availability 39.3 (133) 
Increased efficiency 39.3 (133) 
Compliance with organizational requirements 34.6 (117) 
Durability 32.8 (111) 
Responding to concerns of public/customers/clients 32.5 (110) 
Improving public relations 31.1 9105) 
Interest from senior management 27.8 (94) 
Interest from political leadership 27.5 (93) 
Social impact 26.3 (89) 
Employees 23.1 (78) 
Government incentives or taxes 16.3 (55) 
Avoiding risk 13.6 (46) 
Tax incentives 12.1 (41) 
Competitive advantage 10.4 (35) 
Building brand image 9.8 (33) 
Recruiting environmentally concerned staff 9.5 (32) 
None 5.3 (18) 
  

Total Respondents: 308 
 



 

Table 4. Helpful Resources by Procurement Position  
       
 Procurement Position  

 (1) (2) (3) (4) 

 
Helpful Resources  

Clerical Staffa/Buyer / 
Contracting Specialist / 

Purchasing Agent 
Purchasing 
Manager 

CPO / 
Purchasing Dir. / 

Finance Head Total 
Sustainability Index** 55.6% (70) 52.1% (63) 38.6% (34) 49.9% (167) 
New skills and knowledge on 
conservation and waste principles* 

48.4 (61) 36.4 (44) 36.4 (32) 40.9 (137) 

     
More product performance 
information 

45.2 (57) 52.1 (63) 46.6 (41) 48.1 (161) 

Better information on product 
environmental impacts 

42.9 (54) 43.0 (52) 42.0 (37) 42.7 (143) 

Better selection of green products 32.5 (41) 32.2 (39) 38.6 (34) 34.0 (114) 
Codes, standards, legislation 32.5 (41) 30.6 (37) 29.5 (26) 31.0 (104) 
Technical support and training 28.6 (36) 21.5 (26) 20.5 (18) 23.9 (80) 
Government leadership 19.8 (25) 19.8 (24) 20.5 (18) 20.0 (67) 
Information technology 17.5 (22) 13.2 (16) 13.6 (12) 14.9 (50) 
Colleague recommendations 11.9 (15) 13.2 (16) 14.8 (13) 13.1 (44) 
     
Average 33.5% (42) 31.4% (38) 30.1% (27) 31.9% (107) 
     
aIncludes the category “other” 
**Chi-square significance at .05 level or better; *significant at .10 level or better 
Total N=335 

 

Table 5. Four Instruments Currently Used To Facilitate The Incorporation Of SPP Criteria Into 

Procurement Practices 

    

Instruments Used Not Used Don’t Know 

Communication and Information-based (N=309) 69.7 (216) 12.9 (40) 17.4 (54) 

Education and Training for Purchasing Staff (i.e. 

Seminars and Workshops) (N=309) 
57.1 (177) 32.6 (101) 10.3 (32) 

Financial and Contractual Instruments (N=304) 55.4% (169) 25.6% (78) 19.0% (58) 

Regulatory Instruments (N=302) 49.2 (149) 28.1 (85) 22.8 (69) 

    
Average 57.9% (178) 24.8% (76) 17.4% (53) 
    
Total N for each instrument in parentheses 

 



Table 6. Knowledge of Organizational Use of SPP Policy Instruments by Procurement Position 

       

 Procurement Position  

 (1) (2) (3) (4) 

Instruments 
Clerical Staffa/Buyer/ 
Contracting Specialist 

Purchasing Agent 
Purchasing 
Manager 

CPO / 
Purchasing Dir. 
/ Finance Head Total 

 

Regulatory Instruments (N=302)**a 

 

33.8 (27) 

 

18.3 (20) 

 

19.5 (22) 

 

22.8 (69) 

Financial and Contractual 

Instruments (N=304)** 
27.5% (22) 14.7% (16) 17.4% (20) 19.1% (58) 

Communication and Information- 

based (N=309) 
22.2 (18) 11.7 (13) 18.8 (22) 17.2 (53) 

Education and Training for 

Purchasing Staff i.e. Seminars and 

Workshops (N=309)**a 

19.8 (16) 6.3 (7) 7.7 (9) 10.4 (32) 

     

Average 25.8% (21) 12.8% (14) 15.9% (18) 17.4% (53) 

     

**Chi-square significance at .05 level or better; *significant at .10 level or better 
asignificant at .05 level or better for ordinal statistics (Gamma, Sommer’s d, Kendall’s tau-b) 
Total N for each instrument in parentheses 



Figure 2. Roles Government Should Play in Promoting, Guiding, and Encouraging SPP 
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The social, green and economic pillars – such as in the profit-oriented procurement environment – represent the 
main characteristics of the definition of sustainability. SPP has the potential to improve environmental performance, 
deliver financial benefits and develop markets for more sustainable goods and services. National governments can 
exert a direct beneficial influence through their procurement practices. When adopting and implementing a 
sustainable public procurement policy, however, several development levels have to be mastered for a government 
to be able to integrate and achieve sustainability objectives via public procurement. This article intends to establish 
a conceptual framework for this, citing primarily the new European Public Procurement Directives as examples. Its 
conclusion is that it is not possible to speak about sustainability without laying sound foundations, aligning 
objectives, specifying directions and developing a conceptual framework. The direct consequence of omitting these 
steps would be that issuers are unable to follow the general and unelaborated directions offered by a demonstrative 
and highfaluting but detail-free sustainable public procurement regulation. 

The paper formulates a critique regarding the modernization of the directives whereas policy declarations appear to 
have much bigger role than exploring connections, relations and interdependencies.    

Introduction  

In interpreting sustainable public procurement, reference is made to the opinions of several stakeholders in order to 
underline the fact that market agents today apply a substantially broader interpretation of sustainability in public 
procurement than ten years ago. In the traditional sense, sustainability in public procurement means the assertion of 
green, social and economic criteria. We wish to question the commonplace according to which the assertion of 
sustainability criteria is an indicator of the advanced state of public procurement. We argue this in the sense that 
when a government or issuer is able to implement a truly sustainable public procurement policy, it is then the result 
of the interaction of several levels of development and a fortunate as well as successful strategy. We use the model 
by Telgen et al (2007)1 to demonstrate that truly sustainable public procurement is possible only above a certain 
level of development.   

Accordingly, in the first half of this paper, by laying the foundations for a theoretical background, the relationship 
between the level of development of public procurement and sustainability will be established. Then the 
misunderstandings, deficiencies and weaknesses will be presented, based on international examples, primarily those 
of the new EU Directives, owing to which the development of sustainable public procurement can at best be a long 
term objective, against a background of legislation being renewed.  

Sustainability and the Development of Public Procurement 

In a traditional sense, we do understand the social, green and economic criteria of public procurement. This, 
however, does not mean that everyone attributes the same meaning to the above criteria. The framework of 
interpretation of sustainable public procurement keeps expanding, which does not mean that the understanding of 
life-cycle costing or the implications of the joint management of green and social criteria would be fully 
unambiguous for all. Several researchers point out that, in the course of applying sustainability criteria, attention 
should be paid to the balance between them2.  

The initiatives, which include public procurement carried out in the interest of sustainable development, the 
procurement of innovative goods and services or pre-commercial public procurement under the notion of 
sustainable procurement, have contributed to the broadening of sustainability. The reason behind this is that, from 
the viewpoint of policy, all these serve some kind of longer term sustainability and yet frequently have only an 
obscure relationship with the true sustainability criteria In their article on innovative public procurement, Edler-
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Georghiou (2007) expressly call attention  to  the  fact  that  “...a sophisticated risk-management are needed in order to 
cope with innovations in public services. A new cost-benefit rationale that translates into life-cycle costing and the 
criteria of the so-called Most Economically Advantageous Tender (MEAT) are needed to replace the lowest initial 
cost  rationale.”3 

It is therefore not enough to give new names to the methods applied in traditional public procurement procedures; 
deeper analyses are needed in the course of their application to ensure that the assertion of sustainability criteria 
carries genuine added value.  

The definition of sustainable public procurement is constantly evolving and changing; to get the overall picture, 
however, the novelties should not be disregarded. The subject matter of innovative public procurement, for 
instance, is at least as closely tied to that of sustainability as supporting SMEs, whose direct impact of reducing 
unemployment could even turn the preference given to SMEs into a social criterion. For example, Preuss L. (2009)4 
handles the preference to SMEs and local companies under the economic criteria. The place of objectives, which 
are at times handled as social, at other times, as economic objectives, is not unambiguous. The simplification of the 
question,  namely,  applying  it  as  a  sustainability  criterion  is  not  enough.  This  is  what  Tátrai-Nyikos (2012)5 pointed 
at in their case study analysing the interaction of objectives applied in public procurement arriving at the conclusion 
that these objectives frequently extinguish one another, i.e., they fail to reach the consequence for which the 
legislator built it into the regulatory environment in principle. The theoretical assertion of sustainable policy is 
therefore prevented by contradictory objectives damaging the perception of the credibility of the entire 
sustainability issue.  

Approaches keep on changing, the subject matter is extending. For instance, in her Spanish case study, Medina-
Arnáiz   T.   (2010)6 focuses on integrating gender equality into public procurement. Another good example is 
Coggburn J. D. (2004)7, who wrote about managerial values through green procurement. Preuss L. and Walker H. 
(2011) 8discussed the psychological barriers along the road to sustainable development from a public procurement 
point of view.  

The initiatives broadening the above interpretation point out that public procurement itself by enhancing the 
contribution of the activity to sustainability can become a driver of both ethical and cultural issues and innovation 
or even economic development. It is this broad environment of interpretation which is taken as the basis when we 
analyse the levels of development in public procurement with regard to sustainability, with the help of a model 
developed in 2007. By way of a point of departure, it is worthwhile clarifying that the model intends to demonstrate 
the levels of development in public procurement whose highest (5-6-7) levels can be the closest levels with regard 
to sustainable public procurement according to our interpretation.  

In interpreting sustainability, we built on the model by Telgen et   al   (2007).   “Public   procurement   internationally  
exhibits major differences in the way it is organised, the way it operates and in terms of  the  stage  of  development.”9 
Researchers observed some fundamental differences between countries in the way they organize their public 
services. The different organisational structures, different regulatory, legislative and funding arrangements and 
different cultures are those aspects which helped to elaborate a new model about the developments in public 
procurement.  

The original model did not distinguish the distances between the stages, i.e., it did not consider that there were 
increasingly large leaps between the individual levels or stages of development. In this research our hypothesis was 
that a thinker who wished to create a higher-standard framework for public procurement would have an 
increasingly more difficult task.  

The essence of the 7-stage model is the followings: 

1. Sourcing and delivery of goods and services 
2. Compliance with legislation/regulation 
3. Efficient use of public funds 
4. Accountability 
5. Value for money 
6. Supporting of broader government policy objectives 
7. Delivery of broader government objectives 

 

Below, a few theoretical works related to sustainability selected by us will be identified and positioned within the 7-
element model. The heart of this is the question whether sustainability means the path of development taken in the 
traditional sense, i.e., the more social, efficiency or green aspects are involved in procurement, the more sustainable 
we are. Or, it is worthwhile to follow the logic of the 7-stage model offering a way towards achieving sustainable 
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public procurement? We do not think that sustainable public procurement would presuppose fully developed, 
ethical, efficient, flexible and perfect public procurement environment but we do think that presumably in a cultural 
sense there is a strong relationship between the sustainable public procurement aspects of the individuals levels and 
the maturity of public procurement in a state.  

Level 1 Sourcing and delivery of goods and services 

It is in the case of the first level that we can speak about an activity where the issuer would at all like to provide 
goods and services on time. In other words, we presume that genuine public procurement activity is taking place 
under relatively well organised conditions. 

Level 2 Compliance with legislation 

Compliance with legislation is conditional upon having the appropriate legal regulations at hand which can be 
complied with and is worth complying with, because it provides an efficient, transparent and innovative 
environment for the issuer. A good example of this is the opinion of McRudden (2007)10. 

“The  use  of  public  procurement  to  achieve  increased  compliance  and  its relationship to law is complex and multi-
faceted. Whilst public procurement policy has assiduously tracked government policy more generally, government 
procurement law has generally lagged behind changes in policy developments, leaving lawyers and policy makers 
to either interpret the existing law to conform to the changing policy preferences, to change the existing law to 
reflect  these  preferences,  or  to  restrict  linking  public  procurement  with  the  delivery  of  these  policy  preferences.”11 

That is to say, the policy level and the legislative level are built on one another according to McCudden (2007)12, 
they cannot be envisaged without one another; a poor legislative work results ab ovo in a tremendous backlog for 
the legal environment.  

Level 3 Efficient use of public funds 

At the next level, available public funds are spent in the most efficient way possible. Parikka-Alhola – Nissinen 
(2012)13 brilliantly match the relationship between environmental aspects and the economically advantageous 
tender. Although their article points far beyond the issue of the efficient use of public funds, yet case studies 
unambiguously demonstrate that in order for an issuer to apply green criteria and the evaluation criteria related to 
the most economically advantageous tender, it is necessary that its set of conditions, the environment of public 
procurement, should ab ovo be about efficient use of public moneys. In order to be able to speak about life-cycle 
costing or green cost calculation, there must be transparent and efficient methods of spending public money 
available. Because of this, levels 3 and 4 presuppose the application of best value for money. That is, the 
availability of the appropriate information14, the use of well-trained experts and transparent, unambiguous planning 
methodology are needed in the course of spending public moneys for the high-standard implementation of spending 
as well as the proper planning and administration of procurement. The article addresses the importance of 
developing the evaluation criteria, the clarification of the methodology and of the issue of weights in detail which 
can take place only if the issuer knows what it has money for, how much, what is its degree of freedom in the 
course of spending its budget, whether it has a possibility at all to choose not the cheapest bid or the regulatory 
environment makes it mandatory to apply the criterion of the lowest possible price. That is to say, the efficient use 
of public funds does not mean a perfect budgeting at government and issuer level but it does mean a secure, 
unambiguous environment also providing flexibility and freedom for a well prepared issuer where it can carry out 
its activities.  

Level 4 Accountability  

The next level is that of transparency which presupposes the availability of as much and as useful information as 
possible  both  at  government  level  for  the  policy  maker  and  at   the  issuer’s  level   for  the  issuer.  It   is  not  surprising  
that the issue of accountability arises in relation to sustainability. Preuss L. (2009) stated that   “the strategic and 
transparent  integration  and  achievement  of  a  public  sector  organisation’s  social,  environmental  and  economic  goals  
in the systematic coordination of key interorganisational commercial processes for improving the long-term 
performance of the organisation and the territorial base for which it is democratically accountable for, in line with 
overarching  public  policy  priorities.”15 

Incidentally, the article using the theoretical background of supply chain management highlights the role of 
transparency   as   well   as   the   advantages   based   on   a   broader   interpretation   of   procurement,   namely:   “the  
dissemination  of   sustainability,   information  within  and  beyond   the   local  authority.”   16 Publicity, strategy, culture 
and risk management are regarded factors which support the development of public sector SCM.  
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Level 5 Value for money  

An efficient and accountable public procurement environment is the precondition for any issuer to assert the best 
value for money criterion at the next level. In his article, Dimitri’s  (2013)17 point of departure is that the shift from 
a price-based set of evaluation criteria to the evaluation criteria of the most economically advantageous tender with 
a view to economic efficiency points towards best value for money (BVM). According to Dimitri (2013)18, the 
reason   is   that   “effective   procurement   can   be   a   fundamental   support   to   pursue   fiscal,   industrial   and   innovation  
policies by best employing the available financial resources effective procurement could be a crucial driver for the 
socio-economic  development  and  growth  of  a  state.”   

The application of the appropriate BVM approach is conditional upon good preparation and monitoring, and the 
latter is, as a matter of fact, a condition of the accountability condition at Level 4. The life-cycle perspective closely 
related to the subject matter is also discussed; understandably, an accurate specification, however, of the way in 
which an issuer is able to handle its preferences is a matter of designing public procurement. One of the most 
interesting set of issues in the economic aspect of sustainability is BVM whose genuine application requires much 
more penetrating preparation, specification of preference and planning provided that is what the issuer wants. 
Parikka-Alhola – Nissinen (2012) call  attention  to  this  when  underlining  in  particular  that  “...due  to  the  purchaser’s  
preferences, not all of the relevant aspects may be taken into account or the weightings for different aspects may not 
relate to the true impact of such aspects. For example the durability, guarantees, opportunities for repairs and 
service upgrading opportunities, flexibility, which contributes to the environmental impact question but are not 
environmental  impacts  as  such.”19 

So, the application of BVM means the first level of development where sustainability criteria can genuinely and 
unambiguously be met but their application can be rather multi-layered. Just because the MEAT criteria are applied, 
it is not yet certain the BVM methodology will be asserted, because all this needs to be aligned with the contents of 
the contract. Or, to start out from the previous example, just because an issuer applies environmental criteria, it is 
not yet certain that the activity will have meaningful consequences which could be rated also from an 
environmental point of view. BVM is therefore a good basis for applying sustainability criteria, i.e., it is from this 
level of development that one can truly take into account the elements and consequences of sustainable public 
procurement.  

Level 6 Support for broader government policy objectives  

The next level is when sustainability matures to such importance at governmental level that, as a policy objective, 
its application could bring advantages for the issuer. For this, however, it is necessary to make the objectives which 
the government intends to support unambiguous at this level of development. If ideas are formulated only at general 
level, issuers will not understand exactly what target groups need to be preferred and for what reason, thus the 
government message can easily be misinterpreted. 

McCrudden (2004)20 writes about how to use public procurement to achieve social outcomes. He describes the 
linkage of procurement to labour standards, international human rights norms, gender equality, and employment. 
He  states  that  we  have  to  clarify  ”social  procurement  practices  as  a  basis  on  which  future  legal  and  policy  analyses  
can  build.”21 If it is not clarified what we mean by social criteria, for instance, would we include support to SMEs 
and through it an increasing in employment, we cannot even speak about a policy demand even in a general sense 
and the regulatory environment will also not be appropriate for those applying it, because they will not know which 
social criteria enjoy priority and which are the ones that do not (for instance, businesses owned by women). 
McCrudden (2004) also substantiates that the relationship between the legal and policy aspects and their 
juxtaposition are the conditions of ensuring sustainable public procurement. 

Level 7 Delivery of broader government objectives 

The highest level means the peak of the model where, theoretically, sustainable public procurement is fully 
implemented,  because  public  procurement  itself  mediates  the  government’s  objectives.  A  good  example of this is 
the article published by Kattel R., Lember V. (2010) under International Public Procurement Conference 4 (2010), 
which  handles  public  procurement  as  an  industrial  policy  tool.  The  question  is  that  “is  it  an  option  for  developing  
countries? Is it advisable for developing countries to use public procurement efforts for development and should 
more  developing  countries  join  the  WTO  GPA?”22 

Researchers  believe  that  “using  public  procurement  for  development  assumes  high  levels  of  policy  capacity.”23  

But there is a consequence, namely, that it is complicated for the developing countries to benefit from public 
procurement for innovation. The article by Kattel R. and Lember V. (2012) that triggered heated debate wished to 
outline an opportunity for breakthrough for developing countries for promoting innovation and development. They 
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created four strategies for countries to design and implement public procurement policies in the context of 
economic development.  

1. Public Procurement as a level playing field, where the main goal is transparency, non-discrimination and 
free competition.  

2. Discriminatory Public Procurement which is based on protectionism.  
3. Public Procurement for Innovation where the competition is dependent on existing market 

competitiveness. 
4. The soft Public Procurement Measures option focuses on the policy capacity of the government and it can 

be used easily to start the learning-by-doing process. 24 
 

Another good example is based on the article by Fisher E. (2013) about the power of purchase25, who asks 
questions about how sustainable development is to be achieved through procurement functions. She recognises that 
“sustainable  public  procurement  is  a  strategic  concern  and  political  project”.26 Fisher E. (2013) calls attention to the 
need to strike a balance between the objectives set; similarly,  Tátrai-Nyikos (2012) also addresses the importance of 
exploring the contradictions between the objectives applied in relation to this aspect. Finally, Fisher effectively 
declares:  “It   is  all   too  easy   to   focus  on   rules,   regulations  and   legal   technicalities; while obviously essential, they 
[sustainable development goals] need to be part of a bigger picture about sustainable development to enable 
government  to  achieve  better  things  through  sustainable  public  procurement.”27 

All this is to say that the theoretical background is given for slightly improving the model by Telgen et al (2007). 
The essence of the improvement is that in actual fact the model can also be evaluated from a sustainability point of 
view.  

1
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2

6
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7

 

Figure 1: 7-stage model for SPP - Based on the “Developments in public procurement”28 

The above point out that if approaching sustainability from another dimension, from another aspect, it can be 
defined that this is the buzzword capable of dynamising the development of public procurement and moving on to 
the next stages of development where we can have genuinely sustainable public procurement. Telgen et al (2007) 
cites examples at Levels 5-6-7 which presuppose the existence of a legal and economic environment for public 
procurement that represents a higher standard and is carefully considered. 

All this, however, does not mean that otherwise the non-sustainability criteria also develop the same way. 
Moreover, it is necessary to interpret the assertion of ethical forms of behaviour as part of sustainability. The 
distances between the individual grades or levels of development are increasingly large as they require changes in 
attitudes and much more extensive ways of thinking. That is why we modified or rather slightly supplemented the 
model by Telgen et al (2007) by gradually increasing the individual scales thereby indicating that stepping on to the 
higher levels of development requires major changes in attitudes and, accordingly, it is more difficult to achieve 
such levels. In our view, therefore, any improvement in levels of development is more and more difficult.  
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At the same time, we accept the assumption that if we wish to make our public procurement genuinely sustainable, 
it will presumably be necessary to go through the individual levels of development and will not immediately be able 
to conduct sustainable procedures by specifying objectives not in the traditional sense and including a couple of 
social or green elements. On that basis, a procedure which includes a green evaluation criterion cannot be regarded 
as sustainable because in order for this to be the case, a precondition should be met: generally, the maturity of the 
available public procurement regulatory system, the transparency of the assertion of green criteria and the 
enforcement of the value for money principle. It is only then that the fact that the weight of the green criterion, its 
definition and its true added value in the course of performance will be able to bring about the result of public 
procurement based on long-term thinking from an environmental point of view is credible. That is why the 
juxtaposition of the model is essential, which is not yet shown in European statistics. For it is unclear whether the 
statistical data concerning the appearance or green or social criteria in public procurement are truly meaningfully 
utilised or it is the issuer itself that sticks of an issue, such as the employment of unemployed strata using this as an 
evaluation criterion without monitoring performance to see whether the bidder really employs unemployed people.  

In his article, Hettne J. (2013) holds  a  similar  view:  “Hence,  the  proposed  Directives  on  public procurement show a 
possible way to foster innovation, improve the environment, public health and social conditions, but should not be 
seen as a particularly simple or highly efficient way. Sustainable procurement seems rather to be a complementary 
instrument  to  other  policies  in  their  field,  which  should  be  integrated  in  the  overall  Union  policy.”29 

Methods 

Following the presentation of the theoretical background, we intend to evaluate the guidance needed for the 
achievement of the individual development levels primarily with respect to the new EU Directives. Choosing from 
other international examples, we call attention to the environment of interpretation in which the final text evolved in 
the course of the enactment of the Directives and what sort of consequences this will imply later.   

Guide to Sustainability 

The above shed some light on the new directions that can be detected in the interpretation of sustainable public 
procurement. While searching for new ways, we do not claim that every idea should be channelled into everyday 
practice. A conclusion, however, can be drawn. It is not enough to operate with phrases and goal identifications, it 
is much more important to develop the concrete environment of interpretation and not only at policy level well 
before the legislator creates it.  

Let us review a few international examples concerning the interpretation of sustainability as well as what was done 
to assist in everyday practice and to interpret the law. 

Let   us   take   the   UNEP   definition   as   our   point   of   departure:   “Sustainable   Procurement   is   a   process   whereby  
organisations meet their needs for goods, services, works and utilities in a way that achieves value for money on a 
whole life basis in terms of Procurement generating benefits not only to the organisation, but also to society and the 
economy, whilst minimising the appropriate balance between the 3 pillars of sustainable development i.e. 
economic,  social  and  environmental.”30 

What makes this definition interesting? Because UNEP has set up a separate guideline to ensure practical 
implementation. The guideline which supplements its set of rules includes separate interpreting provisions and 
accurate definitions. It addresses the application of Eco-labels, contract management, the importance of monitoring 
just as much as the objectives and scope of SPP Policy. There is a separate part on training because it is exactly 
these added values which enhance the importance of assisting interpretation. If the procurement manager in 
everyday practice understands why a policy is born, how the procedure is to be administered and what kind of staff 
must be available, he will be able to follow the rules and implement the objectives specified therein.  

Following the UNEP example, it is worth mentioning the revised WTO Government Procurement Agreement 
which does not really show any substantial innovation. Yet, according  to  Tosoni  L.  (2013),  the  “importance  of  the  
changes  introduced  in  some  key  provisions  should  not  be  underestimated”31.  

For example, technical specifications to promote conservation of natural resources or the protection of the 
environment can be used based on Art. I32 (u)  (i)  “technical  specification  means  a  tendering  requirement  that  lays  
down the characteristics of goods or services to be procured, including quality, performance, safety and dimensions, 
or the processes and methods for their production  or  provision.” 

According  to  Tosoni’s  point  of  view  “GPA  has  clearly  missed  the  opportunity  to  make  a  significant  step  forward  
for   sustainable  procurement.”33 For instance, the qualification criteria limit the possibility to promote sustainable 
development through public procurement. At the same time, WTO works on the Work Programme on Sustainable 
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Procurement that should offer solutions and guidance on how to devise procurement procedures and performance 
more sustainable, and how to draw up sustainable development objectives in technical specification, qualification, 
evaluation and performance in detail.  

It is expected that WTO shall follow a similar road, i.e., it intends to provide detailed assistance for the 
interpretation of its renewed, although not much altered set of rules. WTO has lagged somewhat behind in terms of 
the renewal of sustainability criteria; nevertheless, a separate Work Programme is expected to be developed on 
Sustainable Procurement and a different one for SMEs. It should be noted that a separate work programme is in the 
making on providing statistical data (Work Programme on the Collection and Reporting of Statistical Data), which 
incidentally will serve as the basis for subsequent policy formation and with respect to which the EU set of 
regulations is lagging behind seriously.  34 

The EU case 

The new EU Directives were adopted on 11 February 2014, whose sustainability aspects are summarised briefly 
based on the preamble. This reveals what goals and what subject matters are to be understood under sustainability 
based on the policy.  

Initially, the revision was undertaken for the following reasons: 

“The  revision  should   'underpin  a  balanced  policy  which   fosters  demand   for  environmentally   sustainable,  socially  
responsible and innovative goods, services and works. This revision should also result in simpler and more flexible 
procurement  procedures  for  contracting  authorities  and  provide  easier  access  for  companies,  especially  SMEs'.”  35 

The renewal of the Directives was preceded by serious preparation which made inter alia statistical data available 
on the basis of which it should be possible in principle to draw conclusions concerning the sustainable public 
procurement status of the individual Member States. The following data should be underlined as examples: 

“most   (56%)   contracting   authorities   or   entities were aware of their national action plans for green public 
procurement. The level of awareness in the UK, Norway and the Netherlands is above 80%. In Sweden, Slovenia, 
Denmark, Cyprus, France, Belgium and Lithuania awareness ranges from 72% to 60%.”36 

From a monitoring point of view, all this does not constitute green procedures; it is at best capable of indicating the 
European situation. Perhaps this can be regarded the greatest weakness of the stage of preparation, namely, that the 
new Directives had to be drafted on the basis of so few and frequently unrelated data or data of uncertain meaning. 
When there are no adequate data and sufficient information, it is not possible to achieve sustainable public 
procurement even in principle on the basis of the 7-stage model. Before drawing this conclusion, there is one more 
aspect that is worth calling attention to. In the course of preparation, the interaction of certain green, social and 
innovative criteria was also discussed, of which the Evaluation Report contained an expressly interesting 
summary.37  

Specific topics Environment Social Innovation 

Anti-social dumping  x  

Biodiversity x   

Chemical treatment x   

Climate change, reduction of CO2 emmissions x   

CSR (including human rights and ILO Core Labour Standards) x x x 
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Energy efficiency and management, use of renewable energy x   

Environmental technology x  x 

Green IT x  x 

High-tech, research and technology   x 

Integration of people with disabilities  x  

Promotion of SMEs  x  

Sustainable development x x x 

Sustainable economic growth and employment x x x 

Sustainable farming and food x x  

Sustainable production and consumption x x x 

Sustainable timber x x  

Sustainable transport x   

Waste management x   

Table 1. Topics included in broader policies integrating other policy objectives with procurement (Source: Adelhi)38 

 
The   above   statement   is   highly   interesting,   it   calls   attention   to   the   fact   that   “based  on  preliminary   surveys,  many  
countries also have broader sustainable development policies which impose some environmental as well as social or 
innovation considerations on procurement at one or more level of public administration. That is to say, theoretical 
knowledge, the awareness of the close relationship between the criteria were given in order that the renewal of the 
Directives take place on an adequate theoretical basis. In spite of this, the output fails to show this.  
 
The preamble to the Directives refers to the Europe 2020 strategy several times, which is set out in the Commission 
Communication of 3 March 2010 entitled 'Europe 2020, a strategy for smart, sustainable and inclusive growth'. The 
strategy refers to public procurement in traces; we can see them on 8 occasions, sometimes in relation to 
innovation, sometimes in relation to efficient public spending. No detailed information is, however, given on 
sustainable public procurement.  
The Directive does not include definitions; it refers to the subject matter of sustainability in relation to innovation 
and efficiency. The text mingles sustainable development and sustainable growth as goal definitions. Policy-level 
ideas fail to tie the details of the regulations of the subject matter leaving it to the discretion of the reader whether 
he can find the relationship between innovative partnership and sustainability, to cite an example. Or will it be seen 
whether the appearance of ethical elements have an added value in terms of the new directives on sustainability 
(new conflict of interest definition).   
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From this aspect, the Directive formulates sustainability at European level simply and in many ways in an unworthy 
manner. It is not clear how the legislator intends to render European public procurement sustainable, whether it 
means sustainable development by it, or whether it regards innovation as a part of it. For the time being, we see an 
approximate solution at policy level but the regulatory environment does not help much in becoming the ground for 
ensuring sustainable development. If this is not there, additional levels of development can be hart to achieve which 
was detailed in the part on the theoretical background.  

Of the few concrete issues, it is worth highlighting that the European Directives envisage the interpretation of 
sustainability in a green, social, efficiency and innovation environment. All the help they provide in concretising it 
is that they indicate that it should not be mandatory to apply the sustainability criteria. For the time being, that is all 
the assistance for application.  

The reserved contracts, which do not constitute anything novel from a social point of view, or the application of 
labels affecting both environmental and social elements or the reference to contract award criteria in relation to 
green and social criteria cannot be regarded as sufficient results. At the same time, it is a right approach that the 
issue of sustainability appears in relation to performance also: 

“Article   70   Conditions   for   performance   of   contracts:   Contracting   authorities   may   lay   down   special   conditions 
relating to the performance of a contract, provided that they are linked to the subject-matter of the contract within 
the meaning of Article 67(3) and indicated in the call for competition or in the procurement documents. Those 
conditions may include economic, innovation-related, environmental, social or employment-related 
considerations.” 

The possibility to use looser rules with regard to social services reflects a different logic. There are two issues that 
should be underlined as concrete, well definable novelties in relation to sustainability: life-cycle costing (Article 68) 
and innovative partnerships (Article 31). The Directive, however, fails to solve a number of practical problems 
occurring in the course of the application of life-cycle costing, for instance, how the issuer should make its 
calculations in establishing estimated value, but it does contain a list of costs, that is, specific items.  

As to innovative partnerships – presumably according to the Directive, one of the elements of sustainability is 
innovation – the question arises that if the issuer and the bidder develop something together and then the issuer 
requires the partner to compete again, why should the partner compete against others if so far they have been 
working on the joint project together. The Directives mention PCP, i.e., pre-commercial procurement, as a positive 
example, in spite of the fact that there has only been negligible experience accumulating concerning PCP in Europe. 
The new type of procedure can be, for the time being, regarded as something unique, a novelty which really wishes 
to incorporate a novelty of procedural law and through this new ideas as well. The initiatives are praiseworthy, but 
the legislator is presumably going to meet additional information for implementation by the Member States.  

Successful sustainability is conditional upon not mixing growth with development and being innovative with the 
use of labels. The definition of sustainability criteria is needed with regard to technical content, eligibility criteria, 
evaluation criteria, the content of the contract and the condition of performance in order that market agents 
understand what is needed in order to administer their procedures in accordance with the sustainability criteria. The 
new Directives address these elements only in part and contain genuine novelties only to a minor extent.  

It could also serve demonstrative purposes if the subject matter of sustainability was handled in a uniform manner 
and not with varying content. The criteria applied in the text define the green, social and economic elements in a 
narrow sense as independent objectives rejecting even the simple interrelation that these objectives should also be 
aligned as their joint application could even lead to the levelling off of the objectives. The Evaluation Report 
drafted in the course of the preparation of the Directives contained examples of such interrelations. We find it 
wanting that there is no interrelation between supporting SMEs and a decline in unemployment, there is no 
relationship between ethical public procurement and efficiency. The value-for-money approach is in the wind, 
while it is possible to develop evaluation criteria applying the principle of life-cycle costing. The theoretical 
background is relatively clear, which may provide a great deal of assistance to the legislator. If, however, there is 
no genuine assistance to those applying the law, it will not be possible to obtain the information needed for the 
individual Member States to reach higher levels of sustainability. There are Member States that will exceed the 
environment of interpretation in the Directive taking their own experiences as the point of departure, but there are 
Member States also that will expressly take the directives as the basis when managing the issue of sustainability.  

In the course of analysing the sustainable elements of the Directive, it is worth making a few statements to conceive 
what a European Member State having to implement the Directive needs to do. 

- It will not remain at the level of principles. 
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- It will not wish to introduce trumped up social rules, for instance, try direct disbursement to 
subcontractors, although the Directives contain this. 

- It will not permit that innovation partnership should mean only that the issuer need not deal with conflict 
of interest if it wants to co-operate with an innovative partner. 

- It will not allow that issuers apply the employment of the unemployed as the only evaluation criterion 
which  would  make  their  procedure  “social”.   

- It will not believe that requiring labelling systems would be amply sufficient for appearance in 
sustainability statistics.  

The above ideas are only of an indicative value and wish to call attention to the misunderstandings and errors that 
can be conceived  in  the  knowledge  of  the  final  text  of  the  Directives.  We  agree  with  Tosoni  L.  (2013)  that  “further  
clarification is needed about how to practically implement sustainable procurement practices that are consistent 
both with the new Directives and GPA is welcomed.”39 

Summary 

In presenting literature, we specified several milestones which substantially exceed the interpretation of sustainable 
public procurement taken in the traditional sense. Based on the 7-stage model of Telgen et al (2007)40 aimed at 
specifying the stages of development in public procurement, we establish that there was a great need for the 
appropriate development of the environment of interpreting sustainability in order that issuers or, for that matter, 
the legislator be able to make progress in the course of implementation, that they should apply the value for money 
approach so that they should operate in an accountable and transparent manner and use public procurement 
gradually for better things. It is not possible to create sustainable procedures simply by applying a green or social 
criterion because the evaluation criteria, the technical content, the contractual obligations should serve more than 
just demonstrative purposes. The goal is to render the entire procurement process sustainable at the level of issuers 
and to raise public procurement to the level of policy and its inclusion in sustainability strategies at government and 
international level. 

Short of this, the 7-stage model pointed out that through the poor management of sustainability at regulatory level, 
ab ovo substantially less can be achieved because if it is not clear what a legislator wishes to achieve and in what 
manner, the solutions of those applying the law can only achieve levels 3-4-5 in a mixed way and these are the 
levels which contain some elements of sustainability. In our view, even the European states having an advanced 
procurement culture would only be able to reach level 7, i.e., the level of sustainable procurement where public 
procurement genuinely becomes the engine of economic growth if they set up their own guidelines, help the issuers 
and develop their practice taking into account their cultural differences and data. Every European Member State 
must pay the price for the weakness of a uniform public procurement policy. If therefore the foundations set by 
legal regulation are weak, high-standard performance cannot be expected, no matter how the same text is 
implemented by the Member States or issuers try to understand it.  
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